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ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



ITNIÏED STATES v. LUEDER, 

(Circuit Court of Appeals, Second Circuit. February 1, 1907.) 

No. 12G (3,339). 

1. CusTOMS DuTiES— Tkeasuky Regulation's— Polakiscopic Test. 

Under the gênerai autliority conferred by iscctloi^ 2-j1, Rev. St. [U. S. 
Comp. St. 1001, p. 138], tlie Secretary of the Treasury promulgated régu- 
lations for ascertalniug the polariscopic test of sugar drainings. Held 
that, wliere thèse régulations were substantially followed by the govern- 
ment polariscopists, the findings by those offlccrs are conclusive. 

2. Same — SuGAB Test — Feaction of Deoree — De Minimis, Etc. 

In determining whether sugar drainings should be classed under a tarifC 
act as "not above tifty-six degrees" by the polariscope, or as "fifty-six de- 
grees and above," lield, that the rule of de minimis non curât lex does 
not apply to drainings testing 56.02.5, so as to require tlieir classification 
under the former provision as testing 56, by disregarding the fraction of 
a degree. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For décision below, sec (C. C.) 146 Fed. 149, afïïrming a décision 
of the Board of United States General Appraisers, which had reversed 
the assessment of duty by the collector of customs at the port of New 
York on merchandise imported by A. Lueder. 

The majority and dissenting opinions of the Board of General Ap- 
praisers read as foUows: 

Waite, General Appraiser. The merchandise in question consists of sugar 
drainings, upon which duty was assessed at the rate of six cents per gallon 
under the provisions of paragrapU 209 of the act of July 24, 1897, c. 11, § 1, 
30 Stat. 168 [U. S. Comp. St. 1901, p. 1647]. The rate of duty to be assessed 
is determined by polariscopic test. If the test indicates more than 56° the 
duty should be assessed at six cents per gallon ; if not, it should be assessed 
at three cents per gallon. The only question hère is one of faet, as to what 
the test actually was at the tlme the goods were imported. 

The goods were entered on February 1, 1901, and unloaded about the 19tb 
of February. Samples were taken on the 19th, and tests made at différent 
timea from the 21st of February, 1901, to some time in 1902. The test used 
as the basis for assessing the duty was arrived at by averaging a number of 
tests, and showed 56.025°. Thus it will be seen that the reading was carried 
to one-fortieth of a degree. It Is undisputed that drainings, after fermenta- 
tion commences, show a higher reading by the polariscope, and that this in- 
154 F.— 1 
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crenwo continues during fermentation, and after fermentation ceases it retvn-iis 
to its normal state. ïhe évidence indicates that the tests relied upon by the 
government were taken after fermentation had commenced, as the tests seem 
to liave increased for a period after samples were taken, and then fallen away 
again until they indicated a condition considerably below 5G°. We are of 
opinion that the first tests taken by the government were more nearly cor- 
rect than subséquent ones, and tbere was no occasion for takiug tbe third 
test. Besides, tests made by other compétent polariscopists iudicate that the 
test relied upon was erroneous. Henoe we eonclude tliat the duty should be 
assessed as upon drainings showing a test of 56° or under. 

The protest is therefore sustained and the coUector's décision reversed, 
with instructions to rellquidate the entry accordiugly. 

De Vries, General Appraiser (dissenting). The sole question hère is the 
true polariscopic test of certain sugar drainings. They were assessed for duty 
at the rate of six cents per gallon, as testing 56° and above by the polariscope, 
and are claimed to be dutiable at the rate of tliree cents per gallon, as test- 
ing not above 56° by the polariscope, under the provisions of paragraph 
209 of the act of July 24, 1897 (30 Stat. 168, c. 11, § 1 [II. S. Comp. St. 1901, 
p. 1647]) which, in so far as pertinent, is hereinafter quoted. The undisputed 
facts shown by the record and testimony may be epitomized as follows: 

(1) The merchandise was imported per Vala, which arrived at the port of 
New York January 31, 1901. This merchandise was entered for consumption 
February 1, 1901, and the following note made on the entry, "TUe wlthln 
cargo damaged by water and a large quantity of molasses found and landed 
in 220 packages, February 18, 1901." 

(2) February 21, 1901, tests were made at the government laboratory of 
samples of the 220 packages of drainings. The examining offlcer on that 
day took from the drainings the requisite quantity for samples, intermixed 
the same, and sent to the laboratory one régulation can tliereof. This was 
dlvided into two parts hi the laboratory and each part tested by a difCerent 
expert, wlth the results that one part showed a polariscopic registration of 
55.9° and the other 56°, with the average of 55.95° as the aceepted test of 
that sample, ail of which was duly certified to and recorded by the said ex- 
aminer. On the same day the second eau forwarded to the laboratory and 
likewise treated and tested and the results certified and recorded as 56.1°, 
56.1°, average and aceepted test of sample, 56.1°. The average of the two ac- 
eepted tests (55.95° and 56.1°) was then taken as the true test of that sample 
of the drainings, and due notice thereof given to the importer. 

(3) No application was made by the importer within the requlred two days 
imder the provisions therefor in article 1372, Customs Régulations, 1899, pro- 
viding: "Should the importer, within two officiai days after such notice bas 
been sent to him by the appraiser, clalm an error in the test so reported and 
request a retest of any mark or portion of a mark, such retest may be grant- 
ed. * * * " The following article of said régulations is pertinent ancï pro- 
vides: "1373. In case of retest, the test upon which sugar shall be classifled 
shall be the original test uniess such test is higher than the retest, in which 
case the retest, or the average of the test and retest, shall be taken as the 
basis of classification, whichever is shown to the satisfaction of the appraiser 
to be the correct test." On March 1, 1901, however, many days after time 
required, the importer flled a request in writing for a retest of the drainings 
in question, upon which the examiner, however, acted, and a retest was on 
March 2, 1901, made pursuant to the régulations with the following results: 
ïhe flrst can tested 57° and 57.1°, average and aceepted test of the can 57.05° ; 
the second can tested 56.6° and 56.7°, average and aceepted test of that can 
56.65°, which was duly certified to and recorded by the examiner with the 
average of tests for the aceepted test of the "retest" sample 56.85°. A further 
test was made in response to complaint of the importer on March 7, 1901. 
of one sample can resulting in 57° and 57°, with an average and aceepted test 
of 57°. 

Counsel for importer In his brief contends that the flrst can, which was but 
one-half of the first sample, tested at the government laboratory, resulting in 
55.9° and Sô°, with an average of 55.95°, was the "test" pf the drainings, and 
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tlie second can, which was the other half o£ tliat sample, giving the resuit 
of 5G.1° and 56.1", with an average of 56.1°, was a "retest," and tbat under 
article 1373 of the régulations quoted the former should be aecepted as the 
actual test. I do not concur in this View. It required both of thèse cans to 
be tested and the average of the aecepted tests of each to comply with the 
régulations for the first test. Moreover, importer had not as yet flled hls 
request for a "retest," and the retest in compliance therewith was subse- 
quently made. The "retest" contemplated by the régulations (article 1373) is 
that made upon application of the importer as prescribed in the preeeding 
article thereof (1372), and the test of a single can or part of a sample made 
by the laboratory at the Instance of the examiner is not within purview of 
that régulation. 

(3%) On November 21, 1901, a test made under the supervision of this board 
in the government laboratory showed a polariscopic resuit of 52.6° ; second, 
52.8° ; average and aecepted test, 52.7°. 

(4) Pebruary 23, 1901, samples of thèse drainings were tested by Sherer 
Bros., chemists, of New York, who returned that they tested by the polarlseope 
54.7°, and a member of that firm testlfied that a very récent test of the same 
sample showed only 50°. 

(5) February 28, 1901, samples of the drainings in question were tested 
by (Sharples & Beunett, chemists, New York, who returned them at the polari- 
scopic test of 53°. On March 4, 1901, a subséquent test by the same firm of 
the drainings was returned at 52.6°. 

(6) It appears that the drainings, when examined by Mr. Sherer at least, 
were and had been undergoing fermentation ; that that state usually lasts 
about 10 days ; that its effect is to first raise the polariscopic test and then ré- 
sume the normal, unless it continues to attack the sugar, in whieli case it re- 
duces ail the sugar to alcohol. It does not appear satisfactorily whether or 
not thèse drainings were undergoing fermentation at the time imported, nor 
when such fermentation commenced, and only by inference whether or not it 
ceased. 

(7). It appears from the importer's witnesses that chemists are not able to 
read tlie polariscope within from .2 to 1 degree of one another, and that in 
molasses they sometimes vary 2 or 3 degrees in a test, and that commercially 
about .5 of 1 degree is allowed in both sugar and molasses test for such vari- 
ations ; that the government régulations are différent in their requirements 
from the commercial tests, and Mr, Sherer stated: "If I had followed the 
government articles, I would probably hâve got my readings .3° to .4°higher 
than I did." 

(8) Subséquent tests made by A. Weichert, April 10, 1902, showed 52° ; 
by G. Grund and Charles F. Judd, April 11, 1902, showed tests of 54.8° and 
55°, respectively. The applicable provision of law is as follows: "209. Sugars 

* * * concrète aud concentrated molasses, testing by the polariscope ; 

* * * molasses testing above forty degrees and not above fifty-six degrees, 
three cents per gallon ; testing fifty-six degrees and above, six cents per gal- 
lon ; sugar drainings and sugar sweepings shall be subject to duty as molasses 
or sugar, as the case may be, according to polariscopic test." Régulations 
were duly promulgated by the Secretary of the Treasury under authority of 
law (section 251, Rev. St. [U. S. Comp. St. 1901, p. 138]) for the enforcement 
of this act. Among other things they provide; 

"Art. 1362. Raw or unrefined sugars not above No. 16 Dutch standard in 
color shall be separated by the experts in the examining room according to 
the marks, and the samples of each mark shall be thoroughly mixed together, 
reducing if neeessary by quartering, imtil the proper amount is secured for 
the gênerai sample. From such gênerai sample two round tin sample boxes 
of uniform size, made to contain not less than 1 pound each, shall be closely 
paelved fuU of sugar, and transmitted forthwith to the laboratory for polari- 
scopic test. The boxes must be so made as to be practically air-tight when 
closed. The samples of a mark first sent to the laboratory shall be known as 
'first samples,' and shall be so entered in the record of tests as hereinafter 
provided." 

"Art. 1364. In conformity with the principles of commercial usage and in 
order to secure correct results in the testing of sugars for the assessment of 
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duty, It is directed that at least two tests shall be made of each sample ol 
sugar sent to the laboratory and of its several products, as specifled in the 
law, except molasses polarizing more than 2° above or below 40 or 56 degrees ; 
and the test wliich sball be accepted for the classification of a mark shall be 
an average ot tests as herelnatter provlded, such averages to be carried to 
flve places of décimais when called for by the figures. 

"Art. 1365. Samples sent to the laboratory as provlded in articles 1302 and 
1303 shall be caretuUy mixed. Sugars coutainiug hard lumps not readily 
crushed and mixed by hand must be mixed in a mortar or by other adéquate 
mcans. After thorough mixiug, the respective samples shall be divided into 
two equal portions, each of which shall be tested by différent exports. Should 
the results of the two separate tests of a sample so made correspond withiu 
three-tenths of 1° the average of the two shall be accepted as the test of 
such sample." 

"Art. 1368. The tests of the two samples of a mark first sent to the labora- 
tory, having been duly reported, shall be permanently entered in the record 
of tests accordiug to their sériai numbers, respectively, together with the ac- 
cepted test of each sample, determined in niauner as hereinbefore provlded. 
Should such accepted tests correspond within flve-tenths of 1° the average of 
the two shall be takeu as the true test of the sugar." 

"Art. 13T2. When the test of the sugar bas been determined as provlded in 
articles 1364 to 1370, both inclusive, the appraiser shall immediately notify 
the importer, by messenger when practicablo, of such test. Should the import- 
er, within two officiai days after such notice has been sent to him by the 
appraiser, claim an error in the test so reported and request a retest of any 
mark or portion of a mark, such retest may be granted, provlded, on évidence 
furnished, such claim shall appear to the appraiser to be well founded; but 
in no case shall a retest be granted when the error claimed is shovi'n to be 
less than four-tenths of 1°. Samples for retest shall be made up from the 
reserved portion of the mark and shall be treated in ail respects as provlded 
for original tests. 

"Art. 1373. In case of retest, the test upon which the sugar shall be classi- 
fied shall be the original test unless such test is higher than the retest, in 
which case the retest, or the average of the test and retest, shall be takon 
as the basis of classification, whiehever is shown to the satisfaction of the ap- 
praiser to be the correct test." 

An examination of the facts found in connection with the régulations cited 
shows that the examiner substantially pursued thèse régulations in determin- 
ing the polariscopic test of the drainings in question. The one déviation, if 
any, was the fact that the second can of samples was sent to the laboratory 
after the examination of the first. Both examinations were made, however, 
during the same day, and the samples were Intermixed before being placed in 
the can, and two examinations of each sample were made In the laboratory 
and the averages duly made as prescribed by the régulations. The importer 
urges two contentions in support of bis protest: First, that the polariscopic 
test by the government officiai is high, and that the polariscopic tests made 
by the importer's chemists show a lower degree ; and, second, that the degree 
of the test above 50° returned by the government experts is so small that the 
actual polariscopic test becomes a matter of doubt, which doubt should be re- 
solved in favor of the importer. I fail to see how the évidence in, this record 
tends to the establishment of the claim that the test found by the government 
officiais is erroneous, or indeed involved in doubt. I do not believe it is within 
the discrétion of the examining officiais, tmder the régulations of the depart- 
ment, to disregard a fractional registry above 50° in such cases. Not, at least, 
unless error in reading is clearly established. An applicable provision of law 
similar in principle has been construed by this board in G. A. 1795 (T. D. 
13,483). In that case the statute the subject of construction was paragraph 
353 of the act of 1890, which levied duty on "stockings, hose, etc., valued at 
more than sixty cents per dozen pairs and not more than two dollars per dozen 
pairs," etc. The valuation placed upon them was 60 cents and a quarter of a 
mill per dozen pairs. The importers contended that this small fraction of a 
mill was so inslgniflcant that it ought not to enter into the computation of 
values. The board said: "There are cases where the law disregards the 
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frnetional part of a day in Computing tijno, but tlip prhiciple iipon v/hicli sik-Ii 
cases rests bas uo application to couiputatious of value; nor does the maxiiii 
'De minimis lex non curât' apply, in our .Imlgment. The lani;uage of tlie para- 
graph in <piestion is 'more tlian sixty cents,' and on reflection we can per- 
çoive no reason wliy a fraction of a cent in value over a wpeciflc sum should 
not be construed to mean more tban sucb suni." jMoreover, it afiiiears from 
the readinjr of the régulations that fractions of a polariscoplc registration even 
to the ten-tliousandths of a degrce shall be regarded. 'l'iie buter part of ar- 
ticle 13(14 reads: "Art. ].-iG4. « * * And tbe test which sbal! be accepted 
for the classification of a niarklng shall be an avca-age of tests as hereinafter 
provided ; such averages to be carried to 5 places of décimais when ealled 
for by the figures." In my judgmont, the unmistakable intent of that provi- 
sion of the régulations is that in determining tlie iiolariscopic test and what is 
more tban 5G° polariscoj)ic test, the calculations sl'all be carried to 5 décimal 
l>laces; and evidcntly, when that calculation shall, within tlie radius of 5 
décimal places, prodnce a fraction wliich reads above .56°, it shall be observed 
by the examining oliicers and becomo the aceepted test. In the case at hand 
tbe calculations showed that at the second décimal figure a fraction was prés- 
ent above .50°. I do not see how, in tlie présence of such a régulation, we ure 
at liberty to disrepard the fractional jiart of tbe test whi<'!i conies plainly 
within the purport and intent of the a|i])licable and uuimpeached régulations. 
It must be borne iu mind th(! dnty of imj)eacbing tlie return of the collecter 
is upon the importer, upon whom rests the burden of proof in the case. Tlie 
évidence offered by the protestant is in every wise reconcilable with the eor- 
roctness of the governmcnt test, and Iience does not disprove it. It would 
seem from the facts found and the record that the polariscoplc test of drain- 
ings varies from time to time. Particularly is tbis true where fermentation 
lias set in. But there is nothing in the record wbich shows when fermentation 
set in, and when it ceased. The rate of dnty levied upon sugar drainings is 
a spécifie rate. The condition of the drainings for assessitient parposes in 
such cases is the condition in which they were when importcd. 

It appears from the record that tlie vessel arrived at the port of New York 
on January 31, 1901, that the mercliandise was unloaded February 18, 1001, 
and that the tirst test by the goverument officiais was made on Febniary 21, 
1901. Evidently this was as soon as practicable after iiniiortation. It wiU 
be notedi also that this test was the niost proxiiiiate oue to the date of the ac- 
tual importation of the mercliandise; that the next proximate test was that 
made by Mr. Sherer — a recognized and compétent cliemist of expérience in deter- 
mining polariseopie tests of sugar and drainings — on February 23, 1901, which 
showed 54.7°. This is the most exact évidence, and to my mind the niost re- 
liable offered in disproof of the correctuess of tlic tests by the government offi- 
ciais. It was made two days after the government tests and from a différent 
saniple. The other tests by the importer were many days subséquent. The 
degree of thorouglmess of that test is not sliown by the record. It resull(MJ, 
however, in a différence of 1..32.5° from tlie aceepted test of the government by 
the standard of which the drainings in question were assessed. Mr. Sherer. 
liowever, testified (and he was a witncss for the importer) tliat chemists were 
not able to read the polariscope within 1° to 2° of one anothcr. Ile further 
testifled that bis method of testing such differed f roin the govermneiit's inethod, 
and that had he tostcd the drainings in accordance with tlie régulations of 
the government bis test would ha"S'e shown tliree or four tentlis of a degree 
higher. 1 do not tliink this is suftieient évidence, or évidence which, to any 
material extent, rebuts the return of the government examiner as to the cor- 
rect test of the drainings in question. 'The examiner returus 56,025°. Mr. 
Sherer returus 1.325° less tban this. Ile testiiies that had he pursued the 
government's régulations his test would bave been three to four tenths of a 
degree higher, and that différent chemists will read the iwlariscope from 1 to 
2 degrees difCerently. 

In my judgment this does not estnblish that the government test was er- 
roneous. On the contrary, its absolute correctness is perfectiy harmonious 
with this return, under the testimony of Mr. Sherer. Indecd, his testimony. to 
my mind, rather conduces to the correctness of the government's test. For, 
if it be true that diifferent chemists will read the polariscope trom 1° to 2° 
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in sugar and 3° in molasses dlfïerently, we eoiild no more say that Mr. gheror 
was right tlian that the government was risht, and that the tests made by two 
ditterent persons diffier to the extent o£ 1.325" no more than establlshes Mr. 
Sherer's proposition to wit, that différent persons read the polariscope dif- 
erently, and one is as liljely to be correct as the other. The burden being upoii 
tlie importer to disprove the correctness of the government return, this évi- 
dence, in my opinion, fails to do so. But, two experts hâve read the polari- 
scope and averaged their results in order to establish the government's test, 
while there is no évidence in the record of such proof of dual caleulation on the 
part of Mr. Sherer; and it is, therefore, more probable that the government 
test, which is the average of the reading; of two experts, be true than that 
of Mr. Sherer alone. At most, it only establlshes the proposition that différ- 
ent chemists, by reason of Visual ditïerences, read the polariscope differently. 
It may be accepted as true and still be perfectly consistent with the govern- 
ment's test being absolutely accurate. In my Judgment, the force of the testi- 
mony of Messrs. Weichert, Gnind, and Judd Is subject to the same considéra- 
tions.- The examinations v?ere made from the same sample within one day 
of each other, and returns made of 52°, 54.8°, and 55°, at a time almost three 
mouths after the importation of the goods. Under the testimony given they 
are perfectly reconcilable with the correctness of the government return and 
in no wise disprove it. 

It is equally important In the détermination of tarife duties by any test, 
such as the polariscopic test, to hâve the various tests made uniform as well 
as exact. To establish a uniformity in the reading of the tests of sugar by 
the various experts at the différent ports in the United States, the govern- 
ment régulations provide for a constant interchange of tests of the same ma- 
terials in order that tliey may compare one with the other, their aceuracy and 
uniformity of readings, and that duties may be uniformly levied at the différ- 
ent ports. See Oustoms Régulations, 1899 (articles 1382 to 1386, inclusive). 
It is of equal importance to hâve the tests made of the various importations 
at the same port uniform a well as exact. Granting that the government's 
expert's readings may be différent from that of some other expert, if ail of 
thp tests are made by the same expert there is uniformity of results and of 
duties levied. If,' however, the test to be arrlved at is in one case determined 
by taking the average of the tests made by the government's experts and tlie 
test made by some chemist not in the government sen'ice, introduced to raise 
a doubt as to the aceuracy of the government's return, as is hère done, and 
the dtitles levied upon another cargo in another case are to be levied at a 
rate determined by a test made by the government chemists averaged with a 
test of another or second chemist not in the government employ introduced 
for the same purpose, the uniformity of tests and of duties upon sugar at that 
j)Oi-t, as well as other ports, would at once be destroyed. This must be ad- 
mittedly true where there is a visual différence in readings. 

I think that where a law is enacted providing that the rate of duty on 
sugar shall be governed by a mechanical, to wit, polariscopic test, and Oon- 
gress bas committed to the Treasury Department the power to make régula- 
tions to govern the same, and that departmeut to that end bas promulgated 
régulations and bas therein confided to two or more examiners at each port 
the détermination of this test, uniformitj' and aceuracy are as nearly secured 
as practicable. And while it may be true, as in this case, some hardship may 
be wrought in spécifie instances, I do not feel justified in subscribing to a 
principle which in my judgment will become autliority in future cases which 
may resuit in admitting to any port sugar the test of which for dutiable pur- 
poses bas been made other than in a substantial pursuance of government 
régulations. 

ïiie régulations provide for the ascertainment of the polariscopic test by 
two government experts conducting a séries of tests calculated to arrive at 
proximate aceuracy. Tbese havo beeu pursued. To say that the tests of other 
experts shall be held to establish a doubt and to tliat end be made the subject 
of average with the government tests introduces new experts Into the govern- 
ment service, praetically appoints otbers than the duly appointed oflicers for 
that purpose, disregards the flndings of those officiais charged with that duty, 
and recognizes methods of procédure in determining tests that are admittedly 
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at variance witli tliose only prescribed. Certaiiily a lieense of sucli procédure 
would entirely destroy any uuiformity of tests and greatly jeopardize if not 
destroy tlieir accuracy- Whenever tliis is done, it seems to me it will be a 
pro tanto déviation from the rules and régulations laid dowu by the duly 
axitborized autliority for that purpose, and pro tanto establishing a test or 
average of tests whicli are without aud beyoud thèse régulations. Sucb pro- 
cédure should not be indulged in any case of mère doubt at least, but only in 
cases, if at ail, of clearly erroneous flndings on the part of the government 
oflicials. This would seem to be particularly true where opportunity is given 
by the régulations (article 1372) for reviewing the flndings of the examiner, 
and which opportunity bas been exercised by the importer with results that 
conflrm the correctness of the test returned by the examiner. For thèse rea- 
sons I am constrained to dissent from the conclusions reached by my c-olleagues 
herein. 

J. Osgood Nichols, Asst. U. S. Atty. 
William J. Gibson, for the importer. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. The merchandise in question consists of "sugar 
drainings." It is the molasses that oozes from bags and other pack- 
ages of sugar while in transit on shipboard, and which is gathered 
up and subsequently used for manufacturing alcohol, etc. The rele- 
vant paragraph is: 

"209. Sugars * * * testing by the polariscope not above seventy-five de- 
grees, ninety-flve one-hundreths of one cent per pound and for every additional 
degree shown by the polariscopic test thirty-five one-thousandths of one cent per 
pound additional and fractions of a degree in proportion; * * * molasses 
testing above forty degrees and not above flfty-six degrees three cents per gal- 
lon ; testing flfty-six degrees and above, six cents per gallon ; sugar drainings 
and sugar sweepings shall be subject to duty as molasses or sugar, as the case 
may be, according to polariscopic test. * * * " 

The présent controversy is whether the importation was shown by 
polariscopic test to be "not above fifty-six degrees" or to be "fifty-six 
degrees and above." The board and the Circuit Court both found that 
it was below 56. Their opinions indicate that this conclusion was in 
part induced by a considération of tests made by polariscopists other 
than those employed by the government to make the officiai tests. 
Suggestion is made that fermentation had set in when the first tests 
were made, but there is nothing in the record to show when it set in 
or when it ceased. And, whatever be the fact as to this, the condition 
of drainings for assessment purposes is the condition in which they 
were when imported, and the officiai test was nearer in time to the date 
of importation than was any subséquent test. There is no controversy 
as to the fundamental facts — the observed facts as distinguished from 
inf erred facts — and they are set f orth with great f ullness in the dis- 
senting opinion of General Appraiser De Vries, which also contains 
ail relevant quotations from the treasury régulations governing the 
method of conducting polariscopic tests. This opinion, although writ- 
ten two years before, is fuUy in accord with the décision of this court 
in United States v. Bartram Bros., 131 Fed. 833, 65 C. C. A. 557, and 
it seems unnecessary to do more than express our concurrence with 
the dissentient General Appraiser in disposing of this appeal. 

As was pointed out in the Bartram Case, Congress left it to the 
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Secretary of the Treasury to provide by appropriate régulations for 
the taking of tests by polariscope. The évidence in that case showed 
that the test was of so deHcate a character that there were such sources 
of error, such différences of resuit when the same sample was tested 
or the same readings taken by différent individuals ; that it was cs- 
sential to hâve some well-settled method, which, while not always ab- 
solutely accurate, should be at least uniform in its a]v plication. Briefly 
stated the method prescribed is to send to the laboratory two samples 
of each rriark in two separate sample boxes, and at least two tests are 
required to be made of each sample. The respective samples are di- 
vided into two equal portions, which shall be tested by différent ex- 
perts, and the results averaged according to a carefully prescribed 
method. The tests of the two samples of a mark first sent to the lab- 
oratory, when they correspond within five-tenths of a degree, are ac- 
cepted and their average taken as the true test of the sugar. Pro- 
vision is made for a retest upon the importer's application. 

An examination of the record shows that the dissenting General 
Appraiser is entirely correct in the statement that the régulations 
were substantially followed in determining the polariscopic test of the 
drainings in question and that "the one déviation, if any, was the fact 
that the second can of samples was sent to the laboratory after the 
examination of the first. Both [sets of samples were taken, prepared, 
and put in the two sample cans and both] examinations were made 
during the same day, and the samples were intermixed before being 
placed in the can, and two examinations of each sample were made 
in the laboratory, and the average duly made as prescribed by the 
régulations." The first can was divided into two portions, each part 
tested by a différent expert, with the resuit that one part showed 55.9^ 
and the other 56°, giving 55.!)o° as the accepted test of that sample. 
The second can, similarly tested, showed 56.1° for each portion and, of 
course, 56.1° for the accepted test of that sample. The average of 
the tests of the contents of the two sample boxes, thus taken at the 
same time and examined on the same day (such tests corresponding 
within five-tenths of a degree, article 1368), was properly taken as the 
"true test" of the molasses. And a subséquent retest made at the 
request of the importer showed a higher percentage. The average 
of the four readings on test of the two sample boxes first sent to the 
laboratory waç 56.0,35. The importer contends that this should not 
be considered as "50° and above" beca.use the fraction is so small, on 
the theory de minimis non curât lex. We do not assent to this propo- 
sition, the statute itself refers to fractions of a degree, and the Treas- 
ury régulations (article 1364) provide that averages shall be carried 
to 5 places of décimais when called for by the figures. 

The décision of the Circuit Court is reversed. 
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THE PENNSYLVANIA. 
(Circuit Court of Appeals, Second Circuit. April 30, 1907.) 

Nos. 174, 175. 

1. Admihalty—Jueisdiction— Maritime Contbacts. 

Contracts of a mixed nature are not cognizable in the admiralty courts, 
and, where tlie principal subject-matter of a controversy belongs to the 
jurisdiction of a court of oommon law or of equity, the incidental mat- 
ters must aiso be relegated to tbe appropriate jurisdiction, altbough of 
themselves they might be cognizable in admiralty. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Admiralty, §S 
131-149, 185-190. 

Jurisdiction as to matters of contract, see notes to The Richard Win- 
slow, 18 O. 0. A. 347, and Board of Com'rs v. Howard, 27 C C. A. 530.] 

2. Same. 

A corporation organized to conduct a boys' sehool on shîpboard, char- 
tered a vessel for the purpose, and also entered into contracts with libel- 
ants, by which it engaged to talîe pupils for the sehool year, who were 
to be received on board and taught the ordinary studies of a preparatory 
course. During the year, the ship was to make a voyage to foreign coun- 
tries, and the pupils were to be organized into a cadet corps and givon 
instruction in nautical and naval matters. Held, that such contracts were 
not maritime, and that their breach by the corporation did not give libel- 
ants a lieu on the vessel enforceable in admiralty. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

The following is the opinion of the District Court : 

IIOLT, District Judge. Thèse suits are brought to recover damages for a 
breach of an alleged contract for tbe transportation of passengers. In .Tune, 
1004, the owners of tbe steamship Pennsylvania chartered her to the Nautical 
Preparatory Sehool for one year from .lune 1, 1904, for $3,000 a month. The 
Nautical Preparatory Sehool was a corporation organized to conduct a boys' 
sehool on shipboard. The gênerai selienie was to hâve a sehool on a ship, 
in which the ordinary subjects studiert by boys in fltting for collège should be 
taught. The sliip, during the sehool year. was to make a voyage to the lead- 
ing ports in the Mediterrnnean and the West Indies, ultimately returning to 
this country. It was not the principal object of tliis sehool to teach the boys 
seamanship or navigation. l)ut they were to be organized as a cadet corps, 
and given incidentally sonie little instruction in navigation. The fundamental 
idea, however, was not the teaching of seamanship, but the establishment of 
an ordinary boys' sehool on a ship. giving boys tlie expérience of a life at 
sea, and of a voyage to tlie lea<ling sea ports of tlie Mediterraiioan and tlie 
West Indies, under intelligent supervision. Tlie jirjce to be paid for each 
boy was $1,280 a year. ]iayal)Ie in advance. l'iie boys were to meet aiiout 
the middle of Seitteiiiber. 1004. at l'rovidence. K. I.. the port from v/hicli 
the ship was to sail. About 170 such boys were enrolled in tlie sehool, as- 
sembled at Providence about the intli of September, went on board the stea^n- 
ship, and reinained there about two weeks. About the 29th or 30tli of Sep- 
tember, the ehartorer liaving got into sucli iiecuniai-y embarrassment thiit it 
could not carry ont its contract, tlie voyage was abaiidoned, and the boys 
left the ship. Tbe libelaiits are ])areiits or graii(l])arents of certain boys, ea<'b 
of whom paid the tuition charge of $1,280. Tliey hâve flled this libel in 
rem against tlie steamer to recover for the diiiiui,j;es caused by the chartei'er's 
failure to comply witli its contract. 

It is alleged in défense to this action that the contract in question was not 
maritime in its nature. It is claimed tliat it was a contract to keep a scbool, 
and that the voyage upon the steamer to Eurojie and back was a mère incident 
of the contract. The question iuvolved is uovel. The rule, of course, is well 
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settled tliat an ordiiuiry contraet for tbe transportation eitlier of soods or of 
passeufiers, altliough made by a charterer, imposes a maritime lien on the 
ship wliich can be enforced a^ainst it by a proceeding in rem (The Moses Tay- 
lor, 4 Wall. 411, 18 L. Ed. 397 ; The Aberfoyle, 1 Blatch. 360, Fed. Cas. No. 
17) ; but it is apparent that, in such a case as this, the application of the 
gênerai principle imposes a vei-y heavy liability upon the owners of the ves- 
sel, which at the flrst glanée seems inéquitable. If the master of an ordinary 
school on land had hired certain premises in which to carry on the school, 
and had then violated his contract with his pupils' parents for their instruc- 
tioi;i, not only would it be deemed an absurd claim in lavv that any lien would 
arise against the owners of the real estate for tuition pald, but any atterapt 
to malce them Jiable would, I think, be regarded as inhereutly utijust. But 
the rule in admiralty that the ship is liable for ail contracts of afCreightnient 
or transportation is based on the fact that a ship is constantly moved from 
orie part of the world to another, and that creditors would hâve no adéquate 
security and no prompt remedy for the collection of debts incurred in the 
opération of the ship, if, as in the case of land contracts, they were obliged 
to proceed against the person who incurred the debts by suits in personam. 
The principle, therefore, is fundamental in the admiralty that the ship is 
bound for ail contracts, either of affreightmcnt or transportation, and, if 
this was in fact a martime contract for the transportation of thèse boys 
from this country to Europe and return, it is difflcult to see why the ordinary 
rule is not applicable in this case. It is obvious that the object of the con- 
tract was at least partly maritime. The boys were to be taken to Europe and 
back, and they were to be incidentally given some instruction in subjects 
which could ouly be properly taught on shipboard. The charter party was, of 
course, a maritime contract, and, for my part, I cannot see why, so far as 
the contract for tuition involved the chartering and use of a ship, it was not, 
to that estent, a maritime contract. The fact that a school was to be car- 
ried on during the voyage does not seem to me to be the prédominant feature 
of the schenie, at least so far as the liability of the ship is concerned. Un- 
doubtedly, a portion of the $1,280 paid by the parents of each pupil was for 
tuition ; but a considérable portion also niust hâve beeu paid to reimburse for 
the expense involved in the charter of the ship. The question is a nice one, 
but in my opinion the contract between the parents and the school was a con- 
tract, among other things, for the transportation of fiassengers to Europe and 
back, for the performance of which, on gênerai principles, the steamer was 
liable in rem. 

But it is also a gênerai principle that no lien arises so long as such con- 
tracts of afCreightment or transportation are purely executory. If the voyage 
is abandoned without anything having been done under the contract, no ac- 
tion lies in rem-. The question, therefore, in tliis case, is whether the fact 
that the boys went aboard the ship and lived on it at Providence for some 
two weeks constituted a beginning of tbe voyage, within the authorities, which 
imposed a maritime lien on the steamer. There are some cases which seem 
to intimate that, if any portion of the cargo is put on board or delivered on 
the dock into the custody of the ship for transportation, a lien attaches, al- 
though the voyage is afterwards abandoned ; but I hâve found no authority 
for the proposition that, under a contract for the transportation of a passen- 
ger, the niere fact that the passenger bas gone on board the ship is sufflcient 
to imirose a maritime lien on the vessel, if the voyage is never undertaken, 
and is abandoned. In The City of Ix>ndon, 1 Wm. Rob. Adm. 88, Dr. Lushing- 
ton said: "Now, in the course of the arguments that bave been addressed to 
the court, it bas been admitted on the one side that if a seamau is engaged 
on board a vessel, and the owners think fit to abandon the voyage for whicb 
.such seaman bas been engaged, he would not be entitled to sue in this court 
for his redress, but must seek his remedy at common law, by an action on 
the.caso. To tliis position I am disposed to accède, and for this reason: That 
in such a cnse thcre would be nothing to show the real amount of loss sustain- 
ed. * * * But, again, there is another case in which it bas been admitted 
that tbe court bas jurisdiction, viz., where a seaman lias been taken on board. 
llie voyage been prosecuted, and during its progress tbe seamau bas been un- 
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duly discharged. In this case, it is acknowledged that the sefunan so dis- 
charged may seek his remedy in this court." 

In The Bella (D. C.) 91 Fed. 540, 542, it is said: "Until a passenger bas 
rendered himself on board, for the purpose of being carried as a passenger, 
performance o£ the contract has not been commenced, so as to subject the 
vessel to a lien. The Eugène (D. C.) 83 Fed. 222 ; Id., 31 C. C. A. 345, 87 Fed. 
1001. Merely going on board to inspect the vessel, or to sélect and reserve 
a sleeping berth, is not any part of a journey, nor the beginning of the rela- 
tion of carrier and passenger. So the owner of the cargo has no lien upon 
the vessel for the breach of a contract of affreightment, until the cargo, or 
some portion, has been laden on board or delivered to the master, Scott v. 
The Ira Chaffee (D. O.) 2 Fed. 401, and cases there cited. See, also, Sehooner 
Freeman v. Buckingham, 59 U. S. 182, 15 L. Ed. 341 ; The Eugène, 87 Fed. 
1001, 31 C. C. A. 345 ; The Priscilla, 114 Fed. 836, 52 C. C. A. 470, and cases 
there cited." 

The only évidence in this case upon whioh claim can be made that the con- 
tract did not remain purely executory Is the following statement contained 
in the stipulation upon which this case was submitted: "(7) Bach of the t>oys 
enrolled as students, as aforesaid, went on board the said steamship Pennsyl- 
vania pursuant to tlie said enroliment and payment of considération, as afore- 
said, at or prior to September 15, 1904, the said steamship then lying at Provi- 
dence, R. I., and each of the said boys so enrolled remained on board the 
said steamship about the period of two v?eeks, and each left the said steam- 
ship on or about the 29th or 30th of September, 1904, at Providence, afore- 
said, when and vvhere the said voyage and cruise of the said steamship was 
abandoned." 

The inference from this statement is that the boys lived on the steamship 
for about two weeks, while she lay in port at Providence waiting to sail. If 
during that period they had remained at a hôtel or boarding house at Provi- 
dence, and had not gone on board until the sliip was ready to sail, it seems 
to me clear that no claim could be made that any lien attached to the ship. 
The question is whether the single fact that they lived on board during the 
two weeks, until the abandonment of the voyage, is sufficient to iu>pose a mari- 
time lien on the vessel. While the question is not free from doubt, I think 
that no lien was created. The boys during those two weeks simply boarded 
on an anchored vessel. They were not y et, in my opinion, in a légal sensé 
passengers on a ship. 

My conclusion is that the libel should be dismissed, with costs. 

J. M. Perry and William S. Maddox, for appellants. 
Henry G. Ward, William S. Montgomery, and Robinson, Biddle 
& Ward, for appellee. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. The libelants, who brought this ac- 
tion to enforce a lien against the steamship, were defeated in the court 
below, and this appeal présents the question whether by their contract 
with the charterer of the steamship Pennsylvania, and the charterer's 
breach of the contract, they acquired a lien against the vessel enforce- 
able in admiralty. It is conceded for the appellant that, if the con- 
tract was inaritime in its nature, the libelants acquired a maritime lien 
by the charterer's breach, and the real inquiry therefore is whether 
the contract was in such sensé maritime as to be cognizable in ad- 
miralty. 

By a charter party made in June, lOOi, between the owner of the. 
Pennsylvania and the Nautical Preparatory School, the "bare ship, 
without crew, fuel or supplies," was let to the latter for the term of 
one year, and soon thereafter possession of the vessel was delivered 
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by the owner to the charterer. The Nautical Preparatory School was 
a corporation of Rhode Island, organized for the "purpose of conduct- 
in^ a school for boys on shipboard." Prior to September, 1904, the 
school corporation had made contracts severally with the libelants, 
whereby they respectively enrolled their sons as "cadet pupils" in a 
school to be conducted on board the steamship for the school year 
beg-inning September 15, 1901. Thèse contracts were induced by 
a prospectus circulated by the school corporation, setting forth its edu- 
cational scheme and the terms and conditions of its undertaking. The 
prospectus represented that the vessel had been chartered, and would 
be equipped with a library, muséum, laboratory, and gymnasium; 
that a corps of skilled instructors would direct the studies of the pupils 
in a curriculum including mathematics, history, geography, literature, 
and the languages, and a Compétent director would bave charge of 
their physical training; that the school would maintain a naval or- 
ganization and discipline, the cadets being formed into companies 
with officers selected from themselves, and the cadets would be in- 
striicted in naval and military driUs, and in the handling and naviga- 
tion of the vessel; and that the school year would comprise a nine 
montlis' cruise upon the steamship to foreign countries and visits by 
the pupils to ail places of interest in charge of the professors. The 
charges per school year were to be $1,280, payable in advance, cover- 
ing "tuition, board, laundry, clothing, uniforms, text-books, ail ex- 
penses on shore, languages, the installation of class musetnus, gym- 
nastics, and athletics, and ail the many extras which swell the simple 
tuition charges of other schools." The libelants made the advance 
payments of $1,280 each. Prior to September 15, 1904, the pupils 
went on board the steamship at Providence, where she was lying in 
port, and remained on board about two weeks, when the school cor- 
poration, apparenfly because of pecuniary embarrassment, abandoned 
the voyage, and the pupils left the vessel. 

It is not enough that the contract includes a maritime adventure 
among its objects, or that it was to be performed at sea. Unless it 
was purely maritime, it was not one of which a court of admiralty bas 
jurisdiction. In the language of Justice Clififord, in The Belfast, 7 
Wall. 637 (19 L. Ed. 266) : 

"Contracts, cïainas, or services, pnrely maritime, and touching riglits and 
duties appertaining to commerce and navigation, are cognizalde in the ad- 
miralty courts." 

Contracts of a mixed nature are not cognizable in thèse courts, and 
that there is a sufïîcient reason for this is well illustrated by the prés- 
ent case. Hère is the ordinary contract between school proprietors and 
patrons, with the further provisions that the school is to be located on 
shipboard, and the course of instruction is to include a foreign voyage 
and studies in nautical and naval matters. Combined with the provi- 
sions of common-lavv obligation are some that may relate to maritime 
services. How can a court of admiralty separate the liabilities and 
apportion the damages arising from the breach of the maritime part 
of the contract? \\'henever the principal subject-matter of a con- 
troversy belongs to the jurisdiction of a court of common law, or of 
equity, the incidental matters must also be relegated to the appropriate 
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jurisdiction, notwith standing of themselves they might be cognizable 
in admiralty. Kellum v. Emerson, 2 Curt. 79, Fed. Cas. No. 7,669; 
Grant v. Pôillon, 20 How. 162, 15 L,. Ed. 871 ; Minturn v. Maynard, 
17 How. 477, 15 h. Ed. 235 ; Hall v. Hudson, 2 Sprague, 65, Fed. 
Cas. No. 5,935 ; Vandewater v. Mills, 19 How. 82, 15 L. Ed. 554. 

In Plummer v. Webb, 4 Mason, 380, Fed.Cas. No. 11,233, Judge 
Story had occasion to consider a somewhat similar question in a case 
where a minor had been apprenticed by his parent for a voyage to sea, 
and had received improper treatment by the master of the vessel. 
Judge Story said: 

"I cannot say that the whole contract Is hère of a maritime nature. There 
are mlxed up In it obligations ex contraetu not necessarily maritime, and so 
far the contract is of a spécial nature. In cases of a mlxed nature, It Is 
not a sufficient foundatlon for admiralty Jurisdiction that there are involved 
some ingrédients of a maritime nature. The substance of the whole contract 
must be maritime." 

In Krohn v. The Julia (C. C.) 37 Fed. 369, it was held that a con- 
tract by the master of a vessel to carry cargo, sell it, and account for 
the proceeds, could not be enforced in admiralty. In The Illinois, 2 
Flip, 383, Fed. Cas. No. 7,005, it was held that the breach of a con- 
tract for maintaining a bar for the sale of liquors upon a vessel was 
not the subject of admiralty cognizance. In both of thèse cases the 
contract was regarded as a common-law contract, notwithstanding it 
related incidentally, and to that extent materially, to the navigation of 
a vessel. So, in the présent case, what was to be donc on shipboard 
was merely an incident of a contract which was essentially of a com- 
mon-law nature. 

We entertain no doubt that the libel should hâve been dismissed, 
and the decree is therefore affirmed, with costs. 



GLOBE & EUTGERS FIEE INS. CO. OF NEW YORK v. DAVID MOF- 

FAT CÔ. 

(Circuit Court of Appeals, Second Circuit. April 30, 1907.) 

No. sa 

1. IWSUBANCE— POLICT— DELIVEET IN SiSTEE StATE. 

Where a flre policy Insuring property In Virginia was executed, ac- 
cepted, and delivered In New York by a company not authorlzed to do 
business In Virginia and having no agent there, It was not afCected by 
Va. Code 1904, p. 630, § 1296a, providing that flre insurance companiea 
not incorporated by the laws of the state, but legally authorlzed to do 
business therein, shall not make contracts of Insurance on property in 
Virginia, save through regularly constituted agents residing within the 
Btate. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 28, Insurance, § 173. 

What law governs pollcies, see note to Corley t. Travelers' Protective 
Ass'n, 46 O. C. A. 287.] 

X SAME— POLICT— CONSTBTJCTION. 

Where Insured prepared an elaborate rider descrlbing the propeity 
Intended to be eovered, which was attached to the policy, such rider should 
not be expanded as agalnst the insurer beyoud its plain and ordinary 
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meaning, on the theory that tlie policy should be interprétée! agaiust tlie 
iiisurer. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, § 2!).j.] 

3. Same — Property Coveeed. 

Plaiutiff tanuing eompany prepared an elaliorate rider to be attaclied 
to its insurauce policies, attempting to specify every speciee of j)roperty 
for wliicli insurance was desired on plaiutiff's premises, wliicti rider re- 
ferred to a plan of the premises on file in the office of plaintiff's insurance 
broker. The rider attached to the policy in question provided no insur- 
ance on "bark ground and unground" contained in the building marked 
"3" on the plan, nor on barlc and liquors in the leach house and coolers 
marked "2" on the plan, or on bark and llquor,s contained in a leach house 
marked "16," nor on the bark sheds on the tannery premises marked "8" 
on the plan, but $10,000 on "bark In piles and under sheds on the tan- 
nery premises marked 8 on the plan." Hcld, that the policy should be 
construed to include bark in piles on that part of the tannery premises 
marked "8," and did not include a bark pile in a square plot on the 
premises not so marked, but In proximity to a bark shed. 

4. Same— Construction— -What Law Govebns. 

Where a New York Insurance policy was issued on property located 
in Virginia, and provided that it should expire "at noon" on a certain 
day, the contract, being performable in Virginia, was not gov^rned by 
Laws N. Y. 1892, p. 1491, c. 677, § 28, providiug that an act required to be 
performed within a specifled time should be performed according to 
standard time. 

5. CUSTOMS AND USAGES— INTEBPEBTATION OF CONTBACT— EVIDENCE. 

Where a New York lire policy, providing that It should expire at noon 
on a specifled day, wâs performable in Virginia, paroi évidence was ad- 
missible to show the custom of the place where the property was insured 
for the purpose of determining whether the parties intended the time to 
be governed by standard or solar time. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon writ of error to review a judgment of 
the Circuit Court, Southern District of New York, entered upon a 
verdict in favor of the défendant in error, who was plaintiff below, in 
an action to recover a loss by fire under a policy of insurance. 

F. R. Coudert, John P. Murray, and Coudert Bros., for plaintifï in 
error. 

T. L. Frothingham, Edward M. Shepard, and Steele, De Friese & 
Frothingham, for défendant in error. 

Before WAIXACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

LACOMBE, Circuit Judge. Plaintiff owned a tannery plant, com- 
prising several buildings with open spaces between and around them, 
located at Iron Gâte, Va. It took a policy of insurance in the amount 
of $10,000 from the défendant, covering none of the buildings, but only 
bark in piles and under sheds. The policy was for one year, expiring 
at noon of January 8, 1902. Some time between 11 :20 and 11 :30 
a. m. of that da)', an explosion occurred in one or inore of the build- 
ings, and both buildings at once caught fire. Thereafter the fire spread 
to and consumed a large quantity of bark, some in an uncovered stack 
or pile, and some under sheds, for total loss of which the action was 
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brought. Questions of fact much disputed in the testimony were: 
The précise time when the explosion took place, the précise time when 
the bark in the uncovered stack or pile ignite.d, and the précise time 
when the bark under sheds ignited. The pertinency of thèse questions 
is apparent from the instruction given to the jury that, if, at noon on 
the day of the fire, any part of Sie insured bark was so ignited that 
naturally and inevitably and directly, without the intervention of any 
new cause, it must hâve been consumed and destroyed by fire, then the 
jury must find a verdict for the plaintifï for the full amount of the in- 
surance. This instruction correctly stated the law, and the jury ren- 
dered a verdict for the full amount, with interest. The questions pre- 
sented upon this appeal are: (1) What was "the insured bark"? 
(2) What moment of time was "noon" within the meaning of the 
policy? (3) Whether there was any breach of warranty by the in- 
sured. In determining thèse questions, it will be necessary to set forth 
the language of the policy at some length. 

The défendant had no license to do business in Virginia, and at the 
time had no agent in Virginia. There was put in évidence section 
1269a of the Laws of Virginia [Va. Code 1904, p. 630], which enacted 
that: 

"Fire • * • Insurance eompanies not Incorporated by the laws of the 
State of Virginia, but legally authorized to do business la this state, shall not 
make contracts of insurance on property hereln save through regularly con- 
stituted agents of euch eompanies residing in the state of Virginia." 

What bearing this statute was supposed to hâve upon this case is 
not apparent. The défendant company was not within its terms, since 
it was not "legally authorized to do business" in that state. More- 
over, the act was powerless to affect the contracts of an insurance Com- 
pany of another state made outside of Virginia. The application for 
this poKcy was made in New York by the regular insurance broker of 
the plaintiff, was accepted hère, and the policy executed hère. The 
policy is in the standard form of New York policy. It begins with the 
statement that: 

"The Globe & Rutgers Insurance Company in considération of the stipula- 
tions herein named and of one hundred dollars premium does insure David 
Moffat Company for the term of one year from the 8th day of January, 1901, 
at noon, to the 8th day of January, 1902, at noon, against ail direct loss or 
damage by fire, except as hereinafter provlded, to an amount not exceeding 
ten thousand dollars, to the foUowlng described property whlle located and 
contained as described herein, and not elsewhere, to wit" 

Hère follows the extensive blank space found in ail forms of policy. 
It bas not beén filled in with any written or typewritten description of 
the property, but an elaborate and detailed printed description bas been 
pasted in as a rider and made a part of the contract by signature of an 
officer of the company. This printed paper bears internai évidence of 
having been prepared by the Moffat Company. It contains separate 
descriptions of ail the buildings on the plant (none of which are cov- 
ered by this policy), and bears the printed signature "Charles M. Clarke, 
100 William Street, New York," the insurance broker of the Moffat 
Company ThJs printed description, thus inserted, reads as follows 
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(some détails of enumeration being omitted for the sake of brevity, 
and for convenience of référence the word "bark" is italicized where- 
ever it occurs ; there are no italics in original) : 

"David Moflfat Company. ' 

"On the following described property situate on premises of the Iron Gâte 
Taunery, at Iron Gâte, Alleghany county, Virginia, as per plan No. 437 filed in 
the office of Charles M. Clarke, vlz.: 

"Nothing. . .at. . .On the frame and iron buildings known as the 'Boiler Houses 
and Bark Mill,' including foundations » * * also on steam 
engines * * * and ail tools * * * eontained therein, 
and marked No. 1 on said plan. 

"Nothing. . .at. . .On the frame buildings known as 'Leach House and Coolers,' 
Including foundations * * * also on steam engines * * • 
and ail tools * * • and on Mrk and liquors eontained 
therein, and marked No. 2 on said plan. 

"Nothing. . .at. . .On the frame building * * * known as 'Beam House, 
Yard and Dry House,' including foundations * * * ; also 
on buildings containing liquor tanks * « * ; also on steam 
engines, machinery • * * and ail tools * * * eon- 
tained therein and marked No. 3 on said plan. 

"Nothing. . .at. .. On hides and leather, • * * and on hair and glue stock, 
ail while eontained in said building marked No. 3 on said 
plan. 

"Nothing. ..at. .. On 6arft, ground and unground, * * • tanning materials 
and supplies, eontained in said building marked No. 3 on 
said plan. 

"Nothing. ..at. .. In the frame building known as the oiHce, including office 
furniture * * * eontained therein and marked No. 15 on 
said plan. 

"Nothing. . .at. .. On the frame building known as 'Hair House' including ail 
machinery * • * eontained therein, and marked No. 5 
on said plan. 

"Nothing. . .at. .. On the frame building know^n as 'Lime House,' including 
lime and other merchandise eontained therein, and marked 
No. 6 on said plan. * 

"Nothing. . .at. . . On the frame building, Including vats and ail machinery and 
supplies eontained therein, and marked No. 9 on said plan. 

"Nothing. , .at. . . On the frame building, including vats and ail machinery and 
supplies eontained therein, and marked No. 10 on said plan. 

"Nothing. .at...On the frame building, including vats and ail machinery and 
supplies eontained therein ; and marked No. 11 on said plan. 

"Nothing. ..at. . .On the stone building known as 'Yard No. 12' including vats 
and ail machinery and supplies eontained therein, and mark- 
ed No. 12 on said plan. 

"Nothing. .at. . . On hides, skins and leather eontained in said building, mark- 
ed No. 12 on said plan. 

"Nothing. , .at. .. On the frame building * * * oceupied as a dwelling 
* * * and marked No. 13 on said plan. 

"Nothing., at...On frame building known as 'New Leach House' including 
foundations * * * also on steam engines * * * and 
ail tools * * • and on bark and liquors eontained therein 
and marked No. 16 on said plan. 

"Nothing. . at. . .On frame Bark Sheds, situated on the tannery premises, and 
marked No. 8 on said plan. 

"$10,000 at 1% on hark in piles and under sheds, on the tannery premises, and 

marked No. 8 on said plan. 
"Privilège to make necessary additions and this policy to cover therein and 

thereon, and to make altérations, and repairs. * * • 'Xhis policy 

shall cover any direct loss by lightning." 
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The plan referred to is herewith reproduced. The explosion oc- 
curred in "Bark Mill No. 1" and "Leach House No. 16." At the time 
of the fire there was no pile or .stack of bark adjoining Bark Shed 
No. 8, northeast of the railroad track. There was a pile or stack of 
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bark adjoining Bark Shed No. 8, southwest of the track, and lying 
between the shed and the Leach House No. 16. That stack and the 
bark in both bark sheds were ail consumed. 

In construing the above-quoted description, it shonld be borne in 
mind that it was not composed by the insurance company. With 
154 F.— 2 
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painstaking accuracy the insured has prepared an elaborate and com- 
prehensive enumeration of every variety of property it had at risk, 
distributed into separate groups, so as to enable it readily to insure 
one group in one company and another in another, and lias secured 
tlie insertion of such complète enumeration unchanged in the body of 
the policy, although of the 17 groups this company bas underwritten 
but a single one. This was a commendable method of filling in the 
description of property différent portions of which were, presumably, 
insured in différent companies ; and the insured bas relieved the 
printed description, which it prepared, of what might otherwise pré- 
sent uncertainties, by accompanying it with a plan or map drawn to 
scale after survey. 

In our opinion a part of the contract, thus prepared by the insured 
himself, is not to be expanded as against the insurer beyond its plain 
and ordinary meaning, on any theory of interprétation against the 
issuer of the policy. The insured lias himself prepared a description 
which distributes liis insurable property into groups, and he should 
not complain if liability for a subséquent loss is adjusted upon the 
basis that the insurance written on a single group covers only that 
group as the printed description and the plan describe it. 

Looking now at the printed description of the property insured — 
"bark in piles and under sheds, on the tannery premises, and marked 
No. 8 on said plan" — the first suggestion is that it seems to imply that 
the bark insured shall be not only "in piles," but also "under sheds." 
The phrase used is "bark in piles and under sheds," and the group 
next inimediately preceding is "bark sheds, situate on the tannery 
premises and marked No. 8 on said plan." A careful study of the 
description shows that the draughtsman has in other cases provided 
for insurance on a particular building and iixtures in one group, and 
inimediately thereafter for the contents of the building in a separate 
group. See the Beani House No. 3, and Yard No. 13. It would be 
not at ail a forced construction, but on the contrary a reasonable and 
natural one, which would restrict the last group to bark which was 
piled up under the franie Bark Sheds No. 8 of the preceding group. 
It would be a forced and unnatural construction which would broaden 
the language so as to include "bark in piles" wherever it might be on 
the tannery premises. If one wished to express that idea, it would be 
sufficient for him to say "bark in piles on the tannery premises," with- 
out adding the other words. Having added tliem, it is safe to présume 
that he did so because he wanted to express the idea which their ad- 
dition naturally conveys. Moreover, the clause cannot be held to cover 
ail bark in piles anywliere on the tannery premises, because the printed 
description expressly states that by this policy there is insured nothing 
on bark contained in the leach house, nothing on bark contained in 
Beam House and Yard No. 3, and nothing on bark contained in the 
new leach house. 

A référence to the plan, however, indicates that the draughtsman 
did not intend to limit insurance to bark under the sheds No. 8, as the 
text of the description seems to indicate. So far as the text shows, the 
only "No. 8" is certain bark sheds; but the plan shows other places 
than thèse sheds also designated by the number "8," so that the clause 
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may fairly be read to cover bark not under sheds, but in piles, on 
such part of the tannery premises as are marked No. 8 on the plan. 
Looking now at the plan, we find certain portions of the premises 
marked as "Bark Yard No. 8." At the right-hand side of the plan 
those words are written directly across the two bark sheds, thus in- 
dicating that the sheds themselves are located in the bark yard. The 
title extends beyond the shed northeast of the railroad track into an 
open space, indicating that, until the boundary Une of some other part 
of the property is reached, that open space is part of theHaark yard. 
The same title extends beyond the shed southwest of the track into 
another open space, and the words "Bark Yard No. 8" are repeated in 
the lower right-hand corner, indicating that such open space, so far 
as the plan shows it to be open, is also a part of the bark yard. To the 
left of the plan (northerly and westerly of the main group of buildings), 
the words "Bark Yard No. 8" again appear, in an open space lying 
southwest of the track. It appears that at the time the plan was pre- 
pared bark was stacked in this part of the yard along the track, from 
the dotted line, which indicates the plot of land surrounding the main 
buildings to the property line of the plant — or at least to the limit of 
the property shown on the plan. To the left of the main group of 
buildings, however, northeast of the railroad, in the space where struc- 
tures Nos. 9, 10, 11, 13, and the storehouse and dwelling ("Dwg") 
are scattered about the désignation "Bark Yard No. 8" does not ap- 
pear; nor is that title written across the track as at the other side of 
the plan. Between those portions of the bark yard, lying southwest 
of the track, and marked "No. 8," there is a square plot of land in- 
dicated by the railroad track and by a dotted line. This is not desig- 
nated by any name, but within it are located the office and Leach 
Houses No. 2 and No. 16 besides a pump and tank. The testimony 
shows that at the time of the fire there was nothing on the property 
corresponding to the dotted line — no fence or inclosure. It may be 
inferred, in the absence of testimony to the contrary, that such was the 
condition of afïairs when the policy was issued ; but that circumstance 
is not material. There is nothing to show that the insurer made any 
examination or survey of the property before underwriting. It ac- 
cepted the description of thç premises contained in the printed state- 
ment and plan which the insured furnished. The impression conveyed 
to any one looking at that plan would be that out of the whole space 
southwest of the track there was reserved a square plot as a location 
for the office, leach houses, etc., and that the remainder only was 
"Bark Yard No. 8." And the plan, taken in connection with the de- 
scription, seems quite plainly to indicate that the risk taken is on bark 
in piles on that part of the tannery premises marked "No. 8." 

As has been seen, at the time of the fire, there was a stack or pile 
of bark within the square plot indicated by the dotted line and close 
to the southwest bark shed. This pile was consumed, and its value 
($3,625) is included in the verdict. Under the construction given to 
the contract, supra, the contents of that pile were not within the risk. 
Défendant requested the court .so to instruct the jury, which was de- 
nied, and exception taken. This errer cannot be corrected merely by 
dedvicting the value of the stack from the amount of the verdict. Un- 



20 154 FEDERAL BBPORTBE. 

der the instruction which was referred to at the outset of this opinion, 
the jury found that part of the insured property was on fire before 
noon ; but tliey might, under the charge, hâve reached this conchision, 
although they were satisfied that, although at that time the stack was 
on fire, no spark had as yet reached either shed. Two or three of de- 
fendant's exceptions sufficiently raise this point. 

As there must be a new trial, it is important that this court should 
express its opinion on another question which lias been raised in the 
case, viz. : What is the meaning of the word "noon" ? Did the poHcy 
expire at 12 o'clock by "Eastern standard time," or at 13 o'clock by 
mean solar time at Iron Gâte? The différence of time is 19 minutes. 

Apparent solar time is time measured by the actual passage of the 
sun over meridian. Owing to the variability of this measure, apparent 
time is a varying quantity, and therefore for purposes of practical 
convenience an arbitrary measure was long since adopted, known as 
mean solar time. Mean solar time is defined by the motion of a fic- 
titious sun called "the mean sun," which is imagined to move with 
perfect uniformity, being sometimes behind the true sun, and some- 
times in advance of it. Mean solar time changes with the longitude, 
and in a country of this magnitude the diiïerence of time between 
places caused much difficulty in the régulation of the movements of 
railway trains. Therefore, about the year 1883, the principal railroads 
of the United States adopted an arbitrary standard for the purpose of 
securing uniformity in the opération and connections of their trains. 
Under this System, the country was divided into four sections (Eastern, 
Central, Mountain, and Pacific), approximately 15 degrees in width 
from east to west, and the time of the central meridian of each section 
was adopted as the uniform railroad time for the entire section. "East- 
ern standard time," under this System, was the actual time of the seven- 
ty-fifth meridian west from Greenwich. New York City and Iron Gâte 
are both in the Eastern section. 

What meaning is to be attached to the word "noon," as used in this 
policy? Is it 12 o'clock mean solar, or 12 o'clock standard time? 
In the first place, it may be noted that this is a question of the con- 
struction of a contract inter partes. No officiai action, such as the 
opening of a court, is involved, as was the case in Curtis v. March, 3 
H. & N. 866 ; Henderson v. Reynolds, 84 Ga. 159, 10 S. E. 734-, 7 L. 
R. A. 327; Searles v. Averhoff, 28 Neb. 668, 44 N. W. 872; Texas 
T. & L. Co. V. Hightower (Tex. Sup.) 96 S. W. 1071, 6 L. R. A. (N. 
S.) 1046 ; and Ex parte Parker, 29 S. W. 480, 35 Tex. Cr. R. 12. The 
rule of construction which applies to ail other contracts applies to con- 
tracts of insurance — effect must be given to the intention of the parties. 
Ripley v. /Etna. Ins. Co., 30 N. Y. 136, 86 Am. Dec. 362. What did 
both sides understand to be the time limits of this contract when it was 
made? By what measûrement of time was noon of January 8, 1901 
(its beginning), and noon of January 8, 1902 (its ending) to be regu- 
lated? If the contract were one to be performed hère, the answer 
would be easy. Section 28, c. 677, p. 1491, Laws N. Y. 1892, provides 
that— 

"the standard time throughotit this State is that of the seveuty-flfth meridi- 
an of longitude west from Greenwich and ail courts and pubUc offices and 
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logal and officiai proccodiugs, shall be rogulated thereby. Any act reqnired by 
or iii pursuance of law to' be performed at or witbin a prescribed time, shall 
be performed according to such standard time." 

Business in this city has conformée! itself to this régulation so uni- 
versally that this court will take judicial notice of existing conditions. 
It is according to standard time that the teller's Windows in every 
bank, state and national, open and close; that the hour of delivery is 
fixed for ail stocks, bonds, warehouse certificates, and other évidences 
of ownership of property bought and sold on ail the exchanges ; that 
the vast army of labor begins and ends work; that vessels départ for 
every port foreign and domestic ; that every business and social en- 
gagement is made and kept. It is the time according to which ail 
clocks displayed on tower, façade, and post, and in every watchmaker's 
window are regulated; at which the "time-ball" on the tower of the 
telegraph building falls, and to which the watches in the pockets of 
every individual, who undertakes to keep bis watch timed at ail, are 
conformed. It would require very strong évidence to show that in a 
contract for a term of Insurance upon property in this city the parties 
intended that the term should be measured otherwise than by standard 
time. 

Nevertheless, conditions may be so difïerent in other localities as 
to lead to a diiïerent conclusion as to the meaning of the word "noon." 
The map shows that at Pittsburgh, Pa., Eastern standard time ceases, 
and Central standard time begins. Of the conditions in that city this 
court cannot take judicial notice. One time or the other, or both, may 
l.e in common use. It may be 11 o'clock on one block when it is 13 
o'clock on the other. Courts and public offices may conforin to one 
time and business to another. Différent branches of business may 
regulate their affairs by différent times. It would seetn to be the prop- 
er disposition of a case, where the court cannot take judicial notice 
of the conditions, to receive testimony as to what they were. Such a 
disposition of a similar case was approved by the Court of Appeals of 
Kentucky, in Rochester German Insurance Co. v. Peasiee Gattlbert Co., 
87 S. W. 1115, 37 Ky. Law Rep. 1155, 1 L. R. A. (N. S.) 364. In the 
case at bar défendant put in testimony bearing upon this question, and 
contends that it is uncontradicted and controlling. We do not pass 
upon it now, because there will hâve to be a new trial, and the testi- 
mony then presented may not be precisely the same. The trial judge 
charged the jury that: 

"In the absence of any language which indieates another intention, the law 
is so that by 12 o'clock noon is meant noon by solar time, which at Iron Gâte, 
Va., occurs abont 19 minutes later than the noon fixed by standard time." 

To this défendant excepted, and the record discloses sufïicient as to 
conditions prevailing at Iron Gâte to sustain this exception. 

Incidentally, it may be noted that the words vidiose meaning is in 
dispute — "at noon" — are not words selected by the insurer. They are 
imposed alike upon insurer and insured, who contract in this state, by 
the statutes prescribing the so-called "Standard form of Fire Insur- 
ance Policy," which will be found in Richards on Insurance (2d Ed.) 
Append. p. 584. As to construction of a form thus prepared, sec 
Peabody v. Satterlee, 166 N. Y. 171, 50 N. E. 818, 53 E. R. A. 956. 
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There is no force in the suggestion that défendant lias not pleaded 
usage or custom as to observance of time at Iron Gâte. Plaintifï is 
seeking to recover upon a contract, which contains what is perhaps 
an ambiguous term. It means one thing where the contract is made ; 
it may mean a différent thing where it was to be performed, and tes- 
timony calculated to relieve that ambiguity may be received without 
being specially pleaded. 

We are unanimously of the opinion that the appHcation, description, 
and plan did not contain a warranty or représentation that at the time 
of the fire there would be no pile of bark elsewhere on the premises 
than in the bark yard. 

Judgment reversed, and cause remanded for a new trial. 



In re BAXTER & 00. 

(Circuit Court of Appeals, Second Circuit. February 28, 1907.) 

Nos. 105, 208, 159, 182. 

1. BANKRtrpTCY— Attorney's Liens— Ordeb. 

Wliere an order was made in bankniptey proceedings pendlng a motion 
to dlsmiss the proceedlngs before adjudication directing the bankrupt to 
deposit $.50,000 to stand as security for the paynieut of ail dlsputed elaims, 
the cost of the proceedlngs and ail attorney's liens or équitable as.sign- 
ments, etc., such order protected any lien which the attorney for the pe- 
titioniiig creditors might hâve for his services. 

2. Attoknky and Client— Lien on Cause of Action. 

In the absence of a statutory provision, an attorney bas no lien on his 
ellent's naked cause of action ; his rlght being limited to the fruits of 
the litigation. 

[FA. Note. — For cases in point, see Cent. Dig. vol. 5, Attorney and 
Client, §§ .399-40(5.] 

3. Same — Settlement Between Parties. 

A client may settle a controversy with the opposite party against the 
consent of his attorney either before or after action brougiit, unless the 
settlement is made for the purpose of depriving the attorney of his claim. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 5, Attorney and 
Client, §§ 407-417.] 

4. Courts— ITederal Courts— State Statutes— Attorney's Liens— Enforce- 

MENT. 

Code Civ. Proc. N. Y. § 06, creating an attorney's lien on the client's 
cause of action, etc., and providlng for the enforcement tbereof on péti- 
tion, was not a mère practlce act, but created a right and provided a 
remedy for its enforcement, and was therefore controlling on the fédéral 
courts sittiug in such state. 

|Ed. Note.— For cases lu point, see Cent. Dig. vol. 13, Courts, §§ 939- 
949. 

State laws as rules of décision in fédéral courts, see notes to Wilson v. 
Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

5. Bankbtjptcy— Deposits— Petitioning Cbeditors — Attorney's Liens — Ex- 

TENT. 

Pending baukruptcy proceedlngs against a corporation ail its elaims, 
exeept those amounting to about $50,000, were settled, and an application 
made to dismiss the proceedlngs, which was denied, with leave to re- 
new, and an order made directing the corporation to deix)sit $.50,000 to 
stand as security for disputed elaims, cost of bankruptcy proceedlngs, at- 
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torney's liens, or équitable assiçnmcnts, etc. Hcld, tliat the attorney for 
tbe petitioiiiiis creditors was entitloil to a lien whicli exteiided to ail tlie 
demaïKls of ereditors wlio were séttled witli after tho attoriiey's fonnal 
aitiiearance ia the proceeding in tlieir behalf, under N. Y. Code Civ. Proc. 
§ (JG. n'oatins an attoniey's lien on liis clieiit's cause of action, claini, or 
eounterclaira, and the proceeds tliereof, in whosesoever liand they may 
corne, tiot atïeeted by auy settlement between the parties before or after 
judgment or final order. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

Benjamin F. Tracy and John M. Harrington, for appellants. 
John J. Adams, for respondent. 

Before WALIvACE, LACOMBE, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. The question in this case is whether 
Mr. Abney, tlie petitioner for review, has an attorney's lien upon a 
fund in the custody of a court of bankruptcy. By the order under 
review the court bclow disallowed the Uen. 

In February, 1904, pétitions in involuntary bankruptcy were filed in 
the United States District Court for the Southern District of New 
York against the corporation styled "A. B. Baxter & Co.," in behalf 
of certain creditors, by Mr. Abney as attorney, and February 6th the 
court appointed a temporary receiver of the property of the corpora- 
tion. The assets of the corporation were about $229,000, and its 
debts amounted to about $850,000. Pending a hearing upon the péti- 
tions, one Smathers and others, who were interested in efifecting a 
fînancial rehabilitation of the corporation, made a settlement in be- 
half of the corporation with ail of its creditors whose demands were 
undisputed, purchasing thèse demands and obtaining assignments 
thereof. Thèse settlements were made upon the understanding that 
the liabilities of the corporation were to be paid in full ; and the hear- 
ing upon the pétition was adjourned from time to time to enable this 
to be clone. The creditors were numerous, were scattered throughout 
many states, and the demands of some of them were disputed, wholly 
or in part, by the corporation. By June, 1904:, over $800,000 had been 
paid in settlement of recognized claims ; but the efforts to adjust the 
disputed claims, amounting to about $50,000, had been ineffectuai. 
Thereafter, and in that month, the corporation applied to the court to 
dismiss the bankruptcy proceeding, and Mr. Abney appeared in op- 
position. The court denied the application provisionally, with leave 
to renew, and made an order directing the corporation to deposit 
$50,000, which was to stand as security for the payment of ail the 
disputed claims, the costs of the bankruptcy proceeding, and "of 
siich attorney's liens or équitable assignments as exist in the premises, 
it any. 

The lien for attorney's services which is claimed by Mr. Abney is 
based upon his services for a number of those creditors for whom 
he had formally appeared in the bankruptcy proceeding, whose claims 
were settled, and who had employed him to collect thèse claims. Be- 
fore thèse claims had been settled he notified the attorneys for the 
corporation that, if any of thèse creditors whom he represented were 
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not settled with through him, his compensation must be provided for, 
and served them with a written notice that lie had an attorney's lien 
upon the several demands for his services. They assured him that 
he would be protected. The negotiations for settlement were con- 
tinued in behalf of the corporation directly with the creditors, and 
the payments were made directly to them. It does not appear that 
thèse creditors were personally irresponsible, or that the settlements 
with them were made for the purpose of defeating the claim of Mr. 
Abney, and the fair inference from the évidence is that the corporation 
and those acting in its behalf preferred to deal directly with the credit- 
ors in order to expedite the adjustment of its affairs. 

The gênerai rule that an attorney has a right in the nature of a lien 
to be compensated for his services out of a fund which is brought 
into a court of equity by his aid is well settled. His lien extends, 
however, only to that part of the fund which belongs to those parties 
whose interests he has represented in the suit. The fund in this case 
consists of a deposit brought into court to satisfy certain specified 
claims and liens. No part of it is a fund belonging to the creditors 
who had been settled with, as it was not brought into court for their 
benefit. In opposing the application to dismiss the bankruptcy pro- 
ceeding, except as he may hâve represented the petitioning creditors 
and creditors holding disputed claims, Mr. Abney appeared only for 
himself and to protect his own interests, and the court very properly 
made an order protecting his rights, if he had any. It is manifest that 
the rule giving an attorney a lien upon the fund in court has no ap- 
plication to the case. If he has an attorney's lien based upon his 
services for the creditors who had been settled with, it is protected 
by the order. 

We should entertain no doubt that no lien existed, if it were not 
for the efïect to be given to the statute of New York respecting at- 
torney's liens. An attorney has a lien upon the papers of his client in 
his possession, and a lien upon the fund or judgment which he has re- 
covered for those whose interests he has represented in the suit. But, 
in the absence of some statutory provision, he has no lien upon the 
naked cause of action of his client. Indeed, the whole law of an at- 
torney's lien rests upon the principle that he has secured the fruits of 
a litigation of which he ought not to be deprived by the unfair con- 
duct of his client. But the courts hâve always recognized the right 
of the client to settle the controversy with the opposite party against 
the consent of his attorney, and, where this has been donc after an ac- 
tion has been commenced, hâve repeatedly declared as in Emma Silver 
Mining Co. v. Emma Silver Mining Co. (C. C.) 12 Fed. 815, that the 
attorney's lien cannot stand in the way, unless the settlement was 
made for the purpose of depriving the attorney of his costs. The 
proposition has never been more plainly and concisely stated than by 
Judge Brewer, now Mr. Justice Brewer, in Swanson v. Chicago Rv. 
Co.\C. C.) 35 Fed. 638, where he said: 

"It is unquestîoned that parties to a lawsuit may spttle and compromise their 
litigation without consulting tlieir comisel ; awl tliat, in the absence of a 
statute giving the attorney a lien for his fées, courts will not intervene milosa 
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there has been collusion between tho parties, and an attempt to defraud tbe 
attorney out of bis fecs." 

Upon the argument of the case, we were disposecl to regard the New 
York statute as onc merely regulating practice in the courts of the 
State, but a more carcful reading of the statute satisfies us that it was 
intended to hâve a wider application, and shouid be treated as one 
estabhshing a substantive right. As merely a practice act, it would 
not affect the présent proceeding, which is essentially an application 
to "the equity powers of the court, as the courts of the United States, 
when exercising equity jurisdiction, are not controlled by the pro- 
cédure established by the statutes of the states. But there are many 
instances when an enlargement of équitable rights or remédies by a 
state statute may be administered by the fédéral courts sitting within 
the state. "State Législatures bave certainly no authority to prescribe 
the modes or forms of proceeding in the courts of the United States ; 
but having created a right, and at the same time prescribed the remedy 
to enforce it, if the remedy prescribed is substantially consistent with 
the ordinary mode of proceeding on the chancery side of the fédéral 
courts, no reason exists why it shouid not be pursued in the same 
form as in the state courts." Clark v. Smith, 13 Pet. 193, 10 L. Ed. 
123. 

There is no doubt that a distinction exists between such laws as 
regulate the rights of the parties, and such as apply only to the remedy. 
But, as was said in Brine v. Insurance Co., 96 U. S. 627, ()39, 21 L. 
Ed. 858, although the rules of practice in the fédéral courts in suits 
in equity cannot be controlled by the laws of the states, "this principle 
has not been carried so far as to deny to any party in those courts 
substantial rights conferred by the statute of the state." 

Ail rules concerning the transfer of property are "primarily at 
least, a matter of state régulation, and not one of purely gênerai com- 
mercial law" (Etheridge v. Sperry, 139 U. S. 276, 11 Sup. Ct. 565, 35 
L. Ed. 171), and state laws, creating interests in or liens upon prop- 
erty within the state, control the fédéral courts whenever the ques- 
tion arises as to the validity, extent, and ail the conditions of such an 
interest or lien. Thus the effect and validity of chattel mortgages 
and gênerai assignments are determined by the law of the state in 
which they are made. Etheridge v. Sperry, supra; Chicago Union 
Bank V. Kansas City Bank, 136 U. S. 223, 10 Sup. Ct. 1013, 34 L. Ed. 
341. The fédéral courts hâve treated the question of an attorney's 
lien as depending upon the efïect of local laws. In re Paschal, 10 
Wall. 483, 495, 19 E. Ed. 992, where one of the questions was whether 
there was such a lien, the court said : 

"As the original retainer was made in Texas, we are inclined to tbe opinion 
tliat tbe rigbts of the parties are to be regulated by tbe laws of tbat state." 

In Central Railroad v. Pettus, 113 U. S. 116, 127, 5 Sup. Ct. 387, 
28 L. Ed. 915, in passing upon the question of an attorney's lien, the 
court referred to the law of Alabama as the law by which the question 
must be determined. 

The state statute (Code Civ. Proc.) is as follows: 

"6G. The compensation of an attorney or connsellor for bis services is gov- 
erned by agreement, exi)ress or implied, which is not restraiued by law. From 
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the commencement of tlie action or spécial proceeding, or tlie service of an 
answer containing a couiiterclaini, the attorney wlio appears i'or a party lias. a 
lien upon his client's cause of action, ciaim or coiuUerelaim, wliicli attaches 
to the vei'dict, report, décision, judjimeut or final order in his client's favor, 
and the proeeeds thereof in whosesoever hands they niay conie ; and tlio lien ean- 
not be affected by any settlenient between the parties before or at'ter judg- 
ment or final order. The court upon the pétition o£ the client or attorney may 
détermine and enforce the lien." 

In Péri v. N. Y. C. R. Co., 1.53 N. Y. 521, 46 N. E. 849, the highest 
court of the state decided that this statute créâtes a Hen upon the cli- 
ent's cause of action which attaches to the proeeeds thereof in whoseso- 
ever hands they may corne, and which cannot be affected by any set- 
tlement between the parties to the action. In Fischer-Hansen v. 
Brooklyn Heights R. Co., 173 N. Y. 492, 66 N. E. 395, the same court 
held that the lien created by the statute could be enforced by the at- 
torney by a suit in equity against a party who upon a settlenient of 
the cause of action with the opposite party had paid over the amount 
agreed upon and obtained a release of the cause of action. The court, 
aniong other things, said: 

"Even if the relief ultimately granted is in the form of a money judgnient, 
still that will be impossible only through the exercise of équitable jurisdic- 
tlon in ascertaining the lien and deterinining Its amount." 

In both of thèse cases the court held that it was not necessary for 
the attorney to give any notice of his lien, but that the statute was 
notice of itself. The construction thus placed upon the statute is, of 
course, controUing in this court. 

Does the statute preclude a settlenient which is not intended to de- 
feat the attorney's lien? In both of the cases referred to the client 
was insolvent, and the settlenient was made without the knowledge 
of the attorney, and thèse facts were referred to in the opinions in 
each case. In the Péri Case the court said : 

"The lien opérâtes as seeurity, and if the settlenient entered into by the par- 
ties is In disregard of it and to the préjudice of plaintiff's attorney, by reason 
of the insolvency of his client, or for other sutflcieut cause, the court will 
interfère to protect its offioer by * * * following the proeeeds in tlie hands 
of third parties, who received theni before or after Judgment Impressiid with 
the lien." 

In the Fischer-Hansen Case the court said : 

"The Législature did not iutend to raake the lieu the chief thing, nor to com- 
pel the client to abdicate his position as principal in favor of tiie agent or 
attorney wliom lie employed in order to secure his rights. It did not intend 
to prevent him from dealing with his own property as he saw lit, provided 
he exercised his honest judgment and took uo advantage of his attorney." 

In Lee v. Vacuum Oil Co., 126 N. Y. 579, 27 N. E. 1018, although 
the statute w^as not expressly referred to in the opinion of the court, 
its elifect was necessarily considered. The court said : 

"We are of the opinion that the existence of sueh a lien in favor of the attor,- 
neys does not conter a right on them to stand In the way of a settlement of 
the action whieh is desired by the parties, and which does not préjudice any 
rlght of the attorneys." 

In Poole V. Belcha, 131 N. Y. 200, 30 N. E. 53, the statute was 
considered by the court, and the décision was that, to warrant the 
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court in disregarding a settlement and release made between the par- 
ties to the action, "it must be shown that to give fuU effect to thcm 
will operate as a fraud upon the attorney or at least to his préjudice 
bv depriving him of his costs or turning him over to an irresponsible 
client." 

The resuit of thèse décisions is that the statute does not preclude 
a settlement between the parties made in good faith and not intended 
to deprive the attorney of his compensation ; and, if the client prefers 
to abandon the action, or release his cause of action for a nominal 
considération, he is at liberty to do so, and the lien becomes practically 
of no value to the attorney ; but whatever is received as a considération 
becomes a fund impressed with the lien in the hands of the opposite 
party. 

Adopting this construction of the statute, we conclude that the lien 
should not hâve been disallowed by the court below, and that it at- 
tached to ail the demands of those creditors who were settled with 
after the formai appearance of Mr. Abney in the proceeding as their 
attorney. The statute contemplâtes that the formai appearance shall 
be équivalent to a notice of lien, but it does not necessarily mean that 
an attorney who has not formally appeared, but his signified to the op- 
posite party that he has been retained, by giving notice of his lien, 
shall not be protected, 

The order is reversed, with costs, and with instructions to the court 
below to take such proceedings as may conform to this opinion. 



LAMAR V. SPArvDING. 

(Circtiit Court of Appeals, ïhird Circuit, ilay 20, 1907.) 

No. 42. 

1. Abatement and REviVAL— Two Actions Pbnding— State and Fédéral 

COUETS. 

A proceeding for a writ of assistance In a state court, following a sale 
and conveyance of land under a decree of foreclosure entered by sucli 
court, does not operate as a bar, eitlier temporarily or pennanently, to 
an action of ejectment between tlie same parties for the same proi)erty, 
brouglit by the applicant for the writ in a fédéral court. 

[Ed. Note. — Pendency of action in state or fédéral court as ground for 
abatement of action in the other, see notes to Bunker liill & Sullivan M. 
& C. Co. V. Shoshone M. Co., 47 G. C. A. 205, and Barnsdall v. Walte- 
meyer, 73 C. O. A. 021.] 

2. Courts — Fédéral Courts — Adoption or State Praotice — Bill of Pae- 

ticulars — Amendaient. 

A fédéral court has power under the statute of New Jersey in the ex- 
ercise of its discrétion, to permit a bill of particulars in an action of 
ejectment to be amended on the trial. 

3. Weit of Brroe— Revxew— Harmless Eeeor. 

The direction of a verdict by a fédéral court, even If erroneous, is 
harmless error and not ground for reversai where, pending proceedings 
for review, a final judgment has been rendered in another proceeding be- 
tween the same iiarties in a state court whieh conclusively détermines the 
<juestton at issue in favor of the party for whom the verdict was dii'eoted. 
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In Error to tlie Circuit Court of the United States for the District 
of New Jersey. 

Alan H. Strong, for plaintiff in error. 
Edmund Wilson, for défendant in error. 

Before DALLAS and 13UFFINGT0K, Circuit Judges, and 
BRADFORD, District Judge. 

BRADFORD, District Judge. Tliis writ of error has been takeii 
in an action of ejectment brought by Albert G. Spalding, the de- 
fendant in error, against David Laniar, the plaintiff in error, for the 
recovery of certain land in Monmouth Coinity, New Jersey. The 
action was brought in Monmouth County circuit court, but was sub- 
sequently removed to the court below where Spalding recovered 
final judgment for the possession of the land June 6, 1906. It ap- 
pears from the transcript of record that the land in question was 
conveyed June 10, 1893, by Alice C. Strong and William E. Strong, 
her husband, to Spalding, who mortgaged the sanie June 18, 1900, 
to Mrs. Strong to secure the payment of $50,000; that April 25, 
1901, Spalding and his wife conveyed the land to Bernard Smith, and 
thereupon Smith mortgaged the same to Spalding to secure the pay- 
ment of $39,000; that about a month afterwards Smith executed 
to Damar a lease of the land for a term of five years; that the land 
was sold by the Sheriff in foreclosure proceedings instituted by 
Mrs. Strong in the Court of Chancery of New Jersey on the above 
mentioned mortgage executed to her by Spalding, the latter becom- 
ing the purchaser; and that the sheriff executed a deed of the land 
to Spalding as such purchaser. Lamar, notwithstanding the exécu- 
tion of the sheritï's deed, continued to hold possession of the land 
sold, and Spalding applied by pétition to the Court of Chancery for 
a writ of assistance to dispossess Lamar and gain possession as pur- 
chaser. While Lamar was not a party to the foreclosure suit prop- 
er, he appeared and became a party to the proceeding for the writ 
of assistance. Full opportunity was granted to both Lamar and Spald- 
ing to adduce évidence and be heard for and against the application, 
and a large amount of évidence on the subject was in fact taken. 
The Court of Chancery in an elaborate opinion held February 15, 
1905, that Spalding had "a clear right" to possession as against 
Lamar. Strong v. Smith, 60 Atl. 66,^68 N. J. Eq. 686. On appeal 
the Court of Errors and Appeals affirmed the order of the Court of 
Chancery August 2, 1905. 63 Atl 493, 68 N. J. Eq. 686. The 
court, among other things, said : 

"Of course, it is necessary tbat tlie rights of the person from wliom pos- 
session is sought should, in some lawful mode be snbjected to the jurisdie- 
tioii of tlie court. Ordinarily tliis is done by malving liim a party to tlie suit 
in wliieli tlie decree to be enforced is reiidered. But it may be done ^y giving 
bim notice of the possessory proceeding instituted ou tUe basis of the decree 
or by his appearance in such proceeding. If, when he is then brought in, it 
is clearly shown that lie daims under one who was a party to the suit and that 
bis right of possession is undoubtedly subordinate to the right for the enforce- 
meut of which the writ of assistance is prayed, tben it niay be issued against 
him, evea thougb teehnically he is not bound by the decree. Such is tbe Situa- 
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tien of the présent appellant and there is no reasonable ground of equity on 
which the court can refuse its aid to the petitioner against him." 

Subsequently the case was carried by writ of error to the Suprême 
Court of the United States which, November 19, 1906, affirmed the 
judgment of the Court of Errors and Appeals. 203 U. S. 584, 27 

Sup. Ct. 783^ 51 L. Ed. . The Suprême Court in its judgment of 

affirmance referred to and followed Louisville & Nashville Rd. Co. 
V. Schmidt, 177 U. S. 330, 20 Sup. Ct. 620, 44 L. Ed. 747, where 
the court used the foUovving language: 

"It is no longer open to contention that the due process clause of the four- 
teenth amendment to the Constitution of the United States does not control 
mère forms of procédure in state courts or regulate practiee therein. Ail Its 
requirements are complied with, provlded in the procecdings which are claimed 
not to hâve been due process of law the person condemned has had suflicient 
notice and adéquate opportunity has been afforded him to défend." 

Spalding did not bring his action of ejectment against Lamar in 
the Monmouth County circuit court until August 4, 1905, but had 
applied to the Court of Chancery for the writ of assistance and La- 
mar had appeared in opposition in the fall of 1904. The Court of 
Chancery, therefore, long prior to the institution of the présent suit, 
assumed and exercised full jurisdiction over both the parties and the 
subject-matter. Indeed, it was not until after the décision of the 
Court of Errors and Appeals that the action of ejectment was com- 
menced; Lamar still continuing in possession pending the déter- 
mination of the case by the Suprême Court on writ of error. His 
five-year lease expired before the trial in the court below. The fore- 
going facts appear partly from the transcript of record and partly 
by the statement of counsel not only in their oral arguments but in 
their printed briefs in this court. 

The first assignment of error is based upon the refusai of the court 
below to stay the trial until the final détermination of the applica- 
tion for the writ of assistance. We shall assume, although it is not 
stated, that this assignment refers to a détermination by the Su- 
prême Court. The question is thus presented whether the pendency 
of the litigation touching the writ of assistance operated as a bar or 
stay either temporarily or permanently the prosecution of the action 
of ejectment. There is a clear statement of the principles controlling 
the actions of courts of co-ordinate jurisdiction for the avoidance of 
conflict in Farmers' Loan & Trust Co. v. Lake St. Rd. Co., 177 U. S. 
51, 30 Sup. Ct. 564, 44 L. Ed. 667. The court there said: 

"The possession of the res vests the court which has first acquired juris- 
diction with the power to hear and détermine ail controversies relating there- 
to, and for the time being disables other courts of co-ordinate Jurisdiction 
from exercislng a lilce power. This rule is essential to the orderly adminis- 
tration of justice, and to prevent unseemly conflicts between courts whose juris- 
diction embraces the same subjects ana persons. Nor is this rule restricted 
In Its application to cases where property has been actually seized under 
judicial process before a second suit is instituted in another court, but it 
often applies as well where suits are brought to enforce liens against spécifie 
property, to marshal assets, administer trusts or liquidate insolvent estâtes, 
and in suits of a similar nature where, in the progress of the litigation, the 
court may be compelled to assume the possession and control of the property 
to be afCected." 
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We do not regard the rule as applicable to the case before us. It 
is true that the application for the writ of assistance had for its ob- 
ject the putting of Spalding in possession and the dispossessing of 
Lamar, and that the action of ejectment was brought for the same 
purpose. But the foreclosure suit proper was terminated by decree, 
sale and exécution of sherifï's deed, and need not be considered in 
this immédiate connection. What we hâve to deal with at this point 
is the relation between the application for the writ of assistance and 
the action of ejectment. Neither of them was a suit or proceeding 
to enforce a lien against spécifie property, or to marshal assets, or to 
administer a trust, or to liquidate an insolvent estate, nor was it, 
within the meaning of the rule, a suit or proceeding of a "similar 
nature where, in the progress of the litigation, the court may be 
compelled to assume the possession and control of the property to 
be afifected." Nor was the application a proceeding whereby the 
land had been actually or constructively seized or taken possession of 
under judicial process. Nor was the maintenance of the action of 
ejectment calculated to produce conflict between the court below and 
the State courts. If Spalding ultimately failed to gain possession 
by the writ of assistance and succeeded in the ejectment suit no con- 
flict of judicial authority could hâve resulted. Or if he gained pos- 
session under the writ of assistance and failed in his ejectment suit 
there would bave been no conflict. So, if he should either fail or 
succeed in both proceedings no conflict could hâve arisen. The broad 
purpose of the rule is to prevent unseemly conflicts between courts, 
destructive of or detrimental to an orderly administration of jus- 
tice. It is aimed against the clashing of writs or other judicial pro- 
cess emanating from the respective courts, and the confusion, em- 
barrassment and practical difficulties resulting from an antagonistic 
assertion of authority on the part of courts or their ofificers touch- 
ing the control and disposition of property or persons within their 
gênerai jurisdiction. It is well settled that in the absence of circum- 
stances requiring the application of the above rule, the pendency of 
a prior suit in a state court is no bar, temporary or permanent, to 
the prosecution of a subséquent suit in a circuit court of the United 
States between the same or dififerent parties for the same cause of 
action or involving the same subject-matter. Stanton et al. v. Em- 
brey, Adm'r, 93 U. S. 548, 23 L. Ed. 983 ; Gordon v. Gilfoil, 99 U. 
S. 168, 25 L. Ed. 383; Citv of Mankato v. Barber Asphalt Paving 
Co., 142 Eed. 329, 73 C. C. A. 439; Barber Asphalt Pav. Co. v. 
Morris, 132 Fed. 945, 66 C. C. A. 55, 67 L. R. A. 761 ; Ogden City 
v. Weaver, 108 Fed. 564, 568, 47 C. C. A. 485; Consumers' Cas 
Trust Co. v. Quinbv, 137 Fed. 882, 70 C. C. A. 220 ; Baltimore & O. 
R. Co. V. Wabash R. Co., 119 Fed. 678, 57 C. C. A. 323. The crucial 
point in each case is whether, under the circumstances, the prosecu- 
tion of the second suit during the pendency of the first involves an 
unseemly or improper interférence with the rightful jurisdiction of 
the court entertaining the first suit. Where no such interférence 
occurs or is threatened the second suit may proceed regardless of any 
différence of opinion between the two tribunals as to the ultimate 
détermination which should be made as to the rights of person or of 
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property involved in the litigation. We know of no case similar in 
its facts to this. Those cited on behalf of the plaintiff in error seem 
to us clearly distinguishable. One of them, however (Orton v. 
Smith, 18 How. 363, 15 L. Ed. 393), strongly indicates that the ac- 
tion before us is not within tlie prohibition of the rule. There it was 
held that the courts of the United States should not entertain a bill 
in the nature of a bill of peace upon a title in litigation in a state 
court. It there appeared that Orton, having become the owner of a 
title-bond for the conveyance of certain land, filed a bill in the court 
of chancery of Wisconsin to conipel the conveyance of the légal title 
to the land in question and that during the pendency of that suit 
Smith, claiming to be the owner of the land, filed in the District 
Court of the United States for the District of Wisconsin a bill in the 
nature of a bill of peace praying an injunction against Orton to re- 
strain him from setting up his claim of ownership and thereby cast- 
ing a cloud upon the title claimed by Smith. The District Court de- 
creed in favor of Smith. The Suprême Court, after declaring that 
a decree on a bill of peace concludes the rights of the parties to it 
with respect to the title, because it should put an end to ail litigation 
between them, said: 

"If they hâve suits pending In otber courts, on the same question of title, 
they must cease. This bill aets by injunction on the party — no injunction 
ever goes to the court having a concurrent jurisdiction of the question. The 
courts of the United States hâve no sueh power over suitors in a state court. 
But a decree on a bill of peace which does not put an end to litigation is a 
mère brutum fulmen. Unless the court can maive a decree which it can exé- 
cute, it is a sulïicient reason for refusing to take cognizance of the case. It 
is a rule absolutely necessary to be observed by courts who bave a concurrent 
jurisdiction, that in ail cases 'where the jurisdiction of a court and the right 
of a plaintiff to prosecute his suit in it hâve once attached, that right cannot 
be arrested or taken away by proceedings in auother court.' This rule it is 
said, 'has its foundatiou not merely in comity. but in necessity. If one may 
enjoin, the other may retort by injunction, and thtis the parties be without 
remedy.' • • * if the decree in this case can be of any vahie whatever, let 
us look at the conséquences which may possibly and probably will arise, in 
case it is enforced. * * * when the sherifC puts Orton in possession under 
the decree of the state court, and expels Smith, the Circuit Court, by its offlcer, 
must replace Smith, or imprison Orton for a contempt. This would, indeed, 
be a humiliating spectacle. Sueh a disreputable collision of jurisdictions 
should be sedulously avoided. This can only be done by refusing to entertain 
a bill of peace for an injunction wlien the title is in litigation in a court of 
concurrent jurisdiction ; otherwise, the resuit of a bill of peace may be not 
peace but war; and, instead of dispelling a 'cloud' from the title of either 
party, will doubly Increase the darkness and diificulty with which it was en- 
vironed." 

But the court also, distinguishing an action of ejectment from a 
bill of peace, said: 

"It is true, if this were an ejectment in a court of law, the pendency of an- 
other ejectment between the same parties might not hâve afforded sufficient 
ground for a plea of auter action pendent ; nor would the court hâve been 
tMjund, even by comity. to await the décision of the state court, or sufCer the 
cause pending before them to be in any way aftected by it," 

We do not think there was anything in the présent action, espe- 
cially in view of the fact that the plaintitîf in the ejectment was also 
the petitioner for the writ of assistance, calculated to delay or im- 
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pede the state courts in the exercise of their jurîsdîction, nor to pro- 
duce contention between courts, and consequently are of opinion that 
the first assignment of error must be overruled. 

The ninth assignment is to the effect that there was error as the 
court below was without jurisdiction to render any judgnient in the 
case. This assignment is covered by the considei-ations applicable to 
the first and is, therefore, overruled. The second, third, fourth and 
fifth assignments ail relate to the existence of power in the court below 
to allow on the trial amendments of the bill of particulars theretofore 
filed by the plaintiff in order that certain évidence deemed material as 
bearing on title might be introduced. We bave no doubt of the ex- 
istence of authority in the court below in the exercise of a sound dis- 
crétion to permit a bill of particulars in an action of ejectment to be 
amended at the trial. The plaintitï in error contends for too narrow 
a construction of the statutory provisions relating to the subject. 
Only one of the. remaining assignments merits serious considération. 
It is the sixth, which is based on the direction of the court below to 
the jury to render a verdict in favor of the plaintiff and against the 
défendant. As before stated, the object of both the writ of assistance 
and this suit was the recovery of possession of the land in question. 
The counsel for Lamar in his brief says: 

"The sole relief prayed in this suit was the recoverj' of possession of the 
property bought at the foreclosuro sale. Preeisely the same relief had been 
prayed by the same plaintifC in his proceedings in the said court for a writ 
of assistance, and the state court had granted said relief. On appeal, the 
Court of Errors and Appeals had atfirmed the order graiiting said relief. 
Spalding was therefore pursuing two distinct proceedings for the same pur- 
pose, one in the courts of the state and the other in the fédéral courts." 

Lamar, having appeared and become a party to the proceedings 
for the writ of assistance and adduced évidence and been heard, had 
his day in court, and was regarded by the Suprême Court as well as 
the state courts as not having been denied due process of law as guar- 
anteed by the Constitution. The state courts having decided that 
Spalding was entitled to possession as against Lamar and their dé- 
cision having been afïirmed by the Suprême Court, and the questions 
on the merits presented in this suit having been involved in the dé- 
termination realched with respect to the writ of assistance, we do not 
feel at liberty to hold that Spalding is not entitled to possession. If 
the instruction given by the learned district judge to find for the plain- 
tiff was erroneous as matters then stood it must, in view of subsé- 
quent events, be treated as harmless error. Under the circumstances 
the judgment of the court below should be afïirmed with costs, and it 
is so ordered. 
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H. MENDELSON & CO. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. January SI, 1007.) 

No. 124 (.'VÎ-JO). 

1. CusTosrs DuTiES— Classification— SiLK Pabrics— "In tue Gum"— "Boil- 

ED Off." 

Unîler Tariffi Act July 24. 1897, c. 11, § 1, Schedule L, par. SS7, 30 
Stat. 180 [U. S. Comp. St. 1901, p. 1009], providiiig for silli fabrics when 
"in tlie gum" and vvlien "lioiled off," held, tliat fabrics wUicli on boiling 
lost from 18 to 27 per cent, iiî weigbt were classible under the former, 
ratber tlian tlie latter, clause. 

2. SaME— APPKAI. FROM BoARD OF GeKEBAL APPRAISEES— INTRODUCTION OF 

Edktiier EvinENCE. 

As to tlie rule of U. S. v. Cbina & Japan Trading C!o., 71 Fed. 804, 18 
C. C. A. SS.j, tliat, where au importer fails to appear before tlie Board of 
Geueral Appraisers, be may net introduce further évidence in the Cir- 
cuit Court, on apxieal froni tlie Board, under Customs Administrative 
Act .Time 10, 1890, c. 407, § 15, 20 Stat. 138 [U. S. Comp. St. 3901, p. 1933], 
Jtcld. that tbat rule does not apply wbere the importer appeared before 
the Board and offered soine évidence. 

3. Same— Evidence— Ex Parte Affidavit. 

It was an ofCer of "évidence" where an importer appeared before the 
Board of General Appraisers and submitted an afiidavit niade by a person 
in a foreign country. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For décision below, see 146 Fed. 78, affirming a décision of the 
Board of United States General Appraisers. 

The case involves the construction of Customs Adinintstratlve Act .Tune 10, 
1890, c. 407, § 15, 20 Stat. 138 [U. S. Comp. St. 1901, p. 1933], respeeting 
appeals from the Board of General Appraisers to the United States Circuit 
Court, which provides that the court "may" refer the case to a General Ap- 
jiralser to take "further évidence * * * in such order and muler such 
rules as the court may prescribe." The government contended, in support of 
the décision of the Circuit Court, that no Jegal évidence was taken before 
the Board, and that therefore no "further" évidence should be permitted in 
the Circuit Court ; and it was argued in the brief, with regard to the provision 
quoted from said section 15: "The whole object of this act was to obtain, 
in the fîrst instance, from the Board of Appraisers, their décision upon ques- 
tions of classification ; and where no Jegal testimony is oiïered before said 
Board when the case is called for argument, the appellant cannot in bis ap- 
peal ask that further testimony may be taken. * * * Since the China & 
Japan Trading Company décision, it has been generally recognized tliat, where 
the importers negleeted to appear before the Board on due notice, they would 
be denied the,,privilege of introducing further évidence in the Circuit Court. 
The question arises: Are they in any better position, if they do appear and 
introduce an ex parte affidavit;, wliich would not be received or considered by 
any court as légal évidence?" In the importers' brief it was urged that the 
Board had admitted the affidavit as évidence, and that this admission made 
it compétent under the further provision of said section that "ail the évi- 
dence taken by and before said appraisers shall be compétent évidence before 
said circuit court" ; and it was pointed ont tbat this court, in U. S. v. Down- 
ing, 146 Fed. 56, 60, 76 C. O. A. 376, had considered and given weight to an 
ex parte affidavit made by the exporter of the goods. Note U. S. v. Ilemp- 
stead (C. C.) 153 Fed. 483. 

154 F.— 3 
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Walden & Webster (Howard T. Walden, of counsel), for importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The merchandise in controversy con- 
sists of pongee silk in the pièce imported from China and generally 
known as "Shantungs." It is concededly covered by paragraph 387, 
the relevant parts of which are as follows : 

"Par. 387. Woven fabrics in the pièce, not specially provided for in this 
act weighlng not less than one and one-third ounces per square yard and not 
more than eight ounces per square yard * * * jf composed wholly of 
silk, * * * if in the gum, two dollars and flfty cents per pound ; if boiled 
off • * * three dollars per pound." Act July 24, 1897, c. 11, § 1, Schedule 
L, 30 Stat. 186 [U. S. Comp. St. 1901, p. 1669]. 

The government contends that the fabrics imported hâve been boiled 
off; the importer that they »ie still in the gum. 
_ Testimony was taken in the Circuit Court, but the judge, upon mo- 
tion of counsel for the government, expunged it, citing U. S. v. China 
& Japan Co., 71 Fed. 864, 18 C. C. A. 335. In the case cited the 
importer offered no évidence in support of his protest, and "failed to 
appear pursuant to the Board's notification to show cause why the 
action of the collector should not be afifirmed." In the case at bar, 
however, the importer did appear and offered évidence, which the 
board found not satisfactory. It consisted merely of an afïidavit made 
by a person in China. The rule laid down in the China & Japan Case 
does not apply where the importer appears and offers some évidence 
to support his protest. We are of the opinion therefore that the évi- 
dence taken in the Circuit Court was properly in the record and should 
be considered. 

Upon the question in controversy the prépondérance of proof is 
clearly with the importer, disregarding entirely the ex parte affidavit 
above referred to. It appears that mère inspection and manipulation 
will not détermine whether or not a particular pièce of silk has been 
"degummed" ; that is, has been "boiled off," a process which removes 
the gum. The test universally employed is to weigh the silk, then boil 
it off, and then weigh it again. If by this process it loses in weight only 
some small percentage — 5 per cent, or less — that fact indicates that it 
had been already boiled off. If, on the contrary, the loss of weight 
is heavy — over 15 or 20 per cent. — then it is évident that the silk had 
not been boiled off before the test was made. The samples of the 
pièces actually imported in this case had been lost or mislaid before 
testimony was taken in the Circuit Court; but the importer proved 
that the importation was of standard goods, and produced samples 
which he identified as being in ail respects similar to the goods covered 
by this protest, and this testimony was corroborated by the customs 
examiner. Thèse samples were tested by a disinterested witness from 
a silk dyeing and finishing company, who eut them into equal parts 
and boiled off one part of each. A cornparison of weights showed a 
loss varying from 18 to 27 per cent., which, according to the undis- 
puted testimony, would indicate that the sample thus tested had not 
previously been boiled off. 
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The only testimony pffered by the government is the return of the 
assistant appraiser and the évidence of a silk manufacturer. The re- 
turn, however, does not give the conclusion of the appraising officer, 
but States that the silk, "according to the report of the government 
analyst, is boiled ofif." No such report is présentée, nor was the 
analyst examined, and the examiner who prepared the return declined 
to express his own opinion. The silk manufacturer tested the samples 
proved in the Circuit Court, and found that they lost less than 3 per 
cent, by boiling. On cross-examination, however, he admitted that he 
boiled them in plain water only, while it is shown that the practical 
business way employed to remove the gum is to boil the silk ofE in 
water containing 10 per cent, of olive oil soap. The soap softens up 
the gum and cuts the greases, thereby making the boiling really ef- 
fective. Without the use of soap it will not thoroughly remove the 
gum. Upon this record it seems clear that the silk in controversy had 
not been boiled off before importation. 

The décision of the Circuit Court is reversed. 



PRIES-BRBSLIN CO. v. STAR FIRE INS. CO. 

(Circuit Court of Appeals, Third Circuit. May 25, 1907.) 

No. 23. 

Insurance— CoNSTEucTioN ce Polict— Avoidance for Brbach or Condition. 
A single standard form of flre Insurance policy adopted by a state can- 
not be construed as intended for use only in the Insurance of real prop- 
erty alone or personalty alone, but may be used for the joint insurance 
of both, and, where so used, a provision that it shall be void, "if the 
subject of insurance be Personal property and be or become incumbered 
by a chattel mortgage," applies and rendors it void as to both realty and 
personalty, where there were chattel mortgages on the personalty covered 
thereby when it was Issued, whieh fact was not disclosed to the insurer. 
[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, §§ 
63&-651.] 

In error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 150 Fed. 611. 

James Wilson Bayard and John G. Johnson, for plaintiff in error, 

Arthur S. Arnold, for défendant in error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. This case involves the construc- 
tion of a policy of insurance issued in New Jersey to the Fries-Breslin 
Company, a corporation of that state, hère called the plaintiiï, by the 
Star Fire Insurance Company, a corporation of Kentucky, the de- 
fendant. The insurance was for a single premium, and was on plain- 
tifï's factory situate in New Jersey, and sundry personal property con- 
tained therein, for the gross sum of $2,500. The policy provided : 

"This entire policy, unless otherwise provided by agreement endorsed here- 
on or added hereto, shall be void, * * * if the subject of insurance be 
Personal property and be or become incumbered by a chattel mortgage." 
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When the policy was issued, there were two mortgages given by 
the plaintiff on its real estate and buildings, tbe machinery and fix- 
tures, and the materials manufactured and in process of manufacture 
therein. Each niortgage was duly recorded under the lavvs of New 
Jersey, both as a real estate and as a chattel niortgage. The buildings 
and Personal property were destroyed by fîre. Suit was brought, 
and a verdict had for the plaintiff, subject to the reserved question 
whether, under the provisions quoted, the existence of thèse mortgages 
invalidated the policy. The court's action in so holding and entering 
judgmènt non obstante veredicto in favor of the Insurance company is 
hère assigned for eri^or. 

The contention of the plaintifï, in substance is that this policy blank 
was not intended for a joint Insurance of real and personal property, 
but only for the Insurance of realty by itself or personalty by itself; 
that the avoidance clauses are drawn for such contemplated separate 
uses, and not for the joint Insurance hçre involved — consequently they 
hâve no application. We cannot so construe this policy. It is unrea- 
sonable to suppose the state of New Jersey, in adopting a single stand- 
ard form of policy for Insurance^ intended to exclude its citizens from 
the common practice of covering by one policy both real and personal 
property. The provision, "if a building or any part thereof fall, 
except as the resuit of fîre, ail Insurance by this policy on such build- 
ing or its contents shall immediately cease," évidences the policy 
contemplated joint Insurance of real and personal property. More- 
over, the existence oî incumbrances on property correspondingly 
reduces the interest of the insured in the préservation thereof, and 
tends to increase the hazard to the insurance company. If such incum- 
brances exist, a provision that the company be advised thereof, before 
it accepts the risk, is reasonable. Now, the provision in question was 
inserted in the policy to provide against the risk being increased b)' 
incumbrances. In view of this gênerai purpose, it is unreasonable to 
construe the clause in question, which is manifestly drawn to efïectuate 
that purpose, as though it read, "if the sole subject of the insurance 
be Personal property" or "the whole subject of insurance be personal 
property." Yet we must adopt such a construction to convict the court 
below of error. If that be the true construction, then the clause con- 
ditioned, "if the subject of insurance be a manufacturing establish- 
ment, and it be operated in whole or in part at night," and that pro- 
viding "if the subject of insurance be a building on ground not owned 
by the insured in fee simple," would also fail to provide against in- 
creased risk and hazard, if there was insured personal property in such 
establishment or building. A policy, it is true, is strongly construed 
against insurance companies ; but to give thèse reasonable provisions 
such effect as is hère contended for is not to construe them, but under 
the guise of construction to deprive the insurer of clear rights under 
the contract. 

Nor do the authorities warrant such construction. In Martin v. 
Insurance Company, 57 N. J. Law, 623, 31 Atl. 213, this form of policy 
was involved. The facts were the converse of those now before us. 
The insurance was on a building and certain chattels therein. The 
ground on which the building stood was not owned by the insured. 
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Uncler tlie avoiding provision, "if the subject of insurance be a building 
on groiind not owned by the insiired," it was held the pohcy was void 
both as to the building and the chattels therein. In the Atlas Company 
V. Insurance Company, 138 Fed. 4:9T, 71 C. C. A. 31, the sarae wording 
hère considered was involved. While the question hère involved was 
not raised in that case it is significant that both in the exhaustive opin- 
ion of the court and in the dissent, it was assumed a niortgage of per- 
sonal property, where the policy covercd both realty and personalty, 
avoided the entire policv. This view finds support in Parsons, Rich & 
Co. V. Lane, 106 K. W.''485, 97 Minn. 98 ; Insurance Company v. Con- 
nelly, 104 Tenu. 93, oG S. W. 828 ; Plath v. Insurance Ass'n, 23 Minn. 
479, 23 Am. Rep. C97 ; Brown v. Insurance Company, 11 Cush. 
(Mass.) 280; Barnes v. Insurance Co.. .51 Me. 110, 81 Am. Dec. 562. 

After an examination of the authorities, we are of the opinion that 
both the weight of reason and authority are against the construction 
contended for by the plaintiff. 

The judgment is therefore affirmed. 



YALE & TOWNE MFG. CO. v. ALDER. 

(Circuit Court of Appeals, Second Circuit. April 23, 1907.) 

No. 2G7. 

Teade-Maeks axd Teade-Names— Ukfaik Compétition— Imitation dp De- 
sign AND Dkess. 

A manufacturer of loclcs wlio (lolil)erately and intentionally copied a 
liigher-priced loclî made by anotber manufacturer in forin, size, colorin};, 
lettering, and détails of finish, so tliat tlie two were substantially identical 
In appearance to a casual observer, and retail purcliasers wcre iili;el.y to 
mistalje one for tlie other, is charjçeable witli unfair compétition, althougli 
the parts of tlie loek separately niay bave been open to liis appropriation. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-Names, § 81. 

Unfalr compétition, see notes to Scheuer v. JluUer, 20 C. O. A. 1G5 ; 
Lare v. Harper & Bros., 30 C. C. A. 37G.] 

Appeal from the Circuit Court of the United States for the Ea.stern 
District of New York. 

Appeal from decree (C. C.) 149 Fed. 783, dismissing complaint in 
suit for unfair compétition, consisting of the imitation of a padlock 
manufactured by complainant and of its catalogue number. Decree 
reversed at the close of the argument. 

Edmund Wetmore and W. A. Redding, for appellant. 
R. C. Mitchell, for appellee. 

Before WALLACE, EACOMBE and TOWNSEND, Circuit 
Judges. 

WALLACE, Circuit Judge (orally). We are prepared to dispose of 
this appeal now. In cases like this, where unfair compétition in trade 
is charged, based upon the manufacture and sale by the défendant of an 
article in simulation of one previously put upon the market by the plain- 
tifï, when spécimens of the articles are before the court and there is no 
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question of their authenticity, the court can judge of the resemblance 
between them, and whether purchasers are likely to be deceived by 
the resemblance, and the testimony of experts or of dealers is of little 
assistance. A comparison of the exhibits satisfies us beyond any 
doubt that the défendant has so closely copied the plaintifï's padiock 
in form, size, coloring, lettering, and détails of finish that his articles 
are likely to induce purchasers to buy his padlocks supposing them 
to be the padlocks of the plaintifîf. Retail dealers and the trade gen- 
erally will no doubt recognize différences, and are in no danger of 
being misled by any resemblance of identity between the articles ; but 
the question is whether their customers, the ordinary purchasers who 
buy from the retail dealer, are likely to be deceived; and that they 
are we are thoroughly convinced. 

Many of the features of the plaintiff's padiock were separately a 
fair subject of appropriation by rival manufacturers, because they 
were not original with the plaintiff, but the plaintiff was the first to 
assemble them together in the concrète form in which its padiock has 
become known to the public as its product; and, while we cannot say 
that the appropriation by the défendant of this particular feature or 
that particular feature would hâve been unfair, we can say that when 
ail of the prominent ones hâve been appropriated, and so assembled 
together with slight variations in some of them that altogether they 
produce the same gênerai effect, and the ordinary purchaser would 
not be apt to discover the différence, enough appears to establish un- 
fair compétition. The défendant has with a purpose taken the design 
and dress of the plaintiff's padiock. He has carefully copied it, dif- 
ferentiating his own from it in minor détails probably intending to es- 
cape the charge of infrjngement ; but he has gone a step too far when 
he has produced a padiock which to casual observation is substantially 
identical in appearance with the plaintiff's. His apparent purpose was 
to extend his trade with retail dealers and supplant the plaintiff's sales 
to such dealers by furnishing them with an article which could be sold 
readily to customers as the article made by the plaintiff. When the 
défendant sold his locks to the retail dealers at a considerably less price 
per dozen than that which they were obliged to pay for the plaintiff's 
locks, he placed a strong temptation before thèse dealers to buy his 
locks and increase their profits by selling them to customers wanting 
to purchase the plaintiff's higher-priced locks ; and we are constrained 
to believe it was intentionally and deliberately donc in order to increase 
his trade at the expense of the plaintiff's. 

The évidence in the record shows a laxity of business morality 
among lock manufacturers in appropriating the form, dress, and gên- 
erai appearance of each other's products which is not commendable, 
and which it is to be hoped does not exist in other trades ; but this 
évidence and the argument based upon it cannot influence the court in 
a case where infringement is clear and the public are likely to be de- 
ceived, and they as well as the plaintiff are entitled to protection. 
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TJNITED STATES v. JOHNSON & JOHNSON. 

(Circuit Court of Appeals, Second Circuit. Mardi 5, 1907.) 

No. 164 (4,077). 

CUSTOMS DUTIES—COMPOXBNT OF OhIEP VaIXJE— DETERMINATION. 

Tariffl Act July 24, 1897, c. 11, § 7, 30 Stat. 205 [U. S. Comp. St. 1901, 
p. 1693], providing tliat tlie component material of chief value in importée! 
merctiandise stiall be determined with référence to tlie value of tlie com- 
ponents in their condition as found in the article, means the state which 
ttie materials are in when put togetlier, without regard to their value 
after being advanced to completion ; and articles of cottoii covered with 
varnish, in whIch, before combination, the latter is of less value, should 
be regarded as composed in chief value of cotton, irrespective of the fact 
that subséquent labor in applying the varnish may render it the compo- 
nent of chief value in the completed articles. 

Appeal from the Circuit Court of tlie United States for the South- 
ern District of New York. 

For décision below see (C. C.) 146 Fed. 148, reversing a décision 
of the Board of United States General Appraisers (G. A. 6,112; T. 
D. 26,609), which had affirmed the assessment of duty by the col- 
lector of customs at the port of New York. 

J. Osgood Nichols, Asst. U. S. Atty. 

Hatch & Clute (J. Stuart Tompkins, of counsel), for importers. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

WAIvLACE, Circuit Judge. This appeal involves the application of 
section 7 of the tariff act of 1897 (Act July 24, c. 11, 30 Stat. 205 
[U. S. Comp. St. 1901, p. 1693]), which provides that each and 
every imported article not enumerated in the act shall be assessed 
for duty at the highest rate at which the same would be chargeable 
if composed wholly of the component material thereof of chief value, 
and that the words "component material of chief value" shall be held 
to be that component material which shall exceed in value any other 
single component material of the article, and the value of the com- 
ponent material shall be determined by the ascertained value of such 
material in its condition as found in the article. 

The importations were nonenumerated articles composed of a tubu- 
lar core of cotton (some of them silk), and having superimposed upon 
the core several coatings of varnish. The question is, which of the 
component materials is the one of chief value? The articles were 
made in the following manner : The manufacturer first makes a tubu- 
lar cotton core of the desired length and diameter; and he then pré- 
pares a varnish made of copal gum and linseed oil. The cotton core 
is dipped into this varnish, and when the varnish has dried sufficient- 
ly the workmen manipulate it by hand to bring the varnish to the 
required degree of flexibility and smoothness. Thèse dippings and 
manipulations by the workmen are repeated several times until the 
varnish so tempered as to give the smjerimposed coatings the proper 
degree of stiffness and flexibility. Then the varnish is polished by 
the workmen by hand with pumice stone and cloth, in order to give it 
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finally the proper degree of smoothness. According to the évidence 
the value of the cotton cores thus iised, which exceeds the value of the 
silk cores, is 3.86 francs per hundred. The value of the varnish, in- 
cluding that of the labor bestowed in combining the oil and the copal, 
is 1.7T) francs. The value of the labor of manipulating the sevcral 
coatings so as to make the final and completed coating is 15 francs. 

The importers insist that because the value of the varnish, after 
it has been finally applied to the articles, is 16.75 francs, the varnish 
is the component 6i chief value. The Circuit Court sustained this 
contention. 

Whether the component materials be regarded as cotton and var- 
nish, or as cotton, copal, and oil, we are of the opinion that the cot- 
ton is to be regarded as the component material of chief value. It 
is true that the value of the material is to be ascertained in its con- 
dition as found in the article; but this means in the state in which 
it is found when it is originally put into the article, and not in the 
state to which it may be brought after it has been put there by the 
labor and skill subsequently bestowed u])on it. The material may 
bave been, and generally has been, advanced from its crude state by 
labor and skill to a condition in which it is fit for use in the article 
which is to be wholly or in part manufactured from it ; and the niean- 
ing of the statute is that its value is to be ascertained, not by that of 
its natural state or its original condition, but by that of its condition 
when actually used in manufacturing the particular article. Under 
previous tarifï acts it had sometimes been contended that in arriving 
at the value of the component material the test was to ascertain its 
value in the state in which the manufacturer had received it and 
before any enhancement derived from any work or labor expended 
upon it in bringing it to a condition fit for use in the particular article 
manufactured; but in Seeberger v. Hardv, 150 U. S. 420, 11 Sup. 
Ct. 170, 37 h. Ed. 1129, the court held that the value of the respective 
component materials was to be ascertained at the time "when they 
were in such condition that nothing remained to be donc upon them 
except putting them together" to make the particular article. The 
words "m the condition as found in the article" were doubtless used 
by Congress to embody this construction in the statute. This inter- 
prétation of the statute is consistent with that placed upon it by this 
court in United States v. lioeninghaus, 137 Fed. 478, 69 C. C. A. 
626, where we held that the value of the component material as found 
in the article includcd the cost of bringing the material to the proper 
shape for its use in the spécifie article, which in that case included the 
cost of warping the silk, a process preliminary to the weaving process. 

The judgment is reversed. 
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THE EUGEXE F. MORAN. THE CHARLES E. MATTHEWS. THE 15 D 

AND 18 D. 

(Circuit Court of Appeals, Secoua Circuit. April 30, 190G.) 

Nos. 250 and 257. 

1. Collision — Faill-re to Light Tow — Passing Signals. 

A finding afflrmed ttiat a tug passing down tlie Hudson river at niglit, 
two scows in tow of sucli tug and a meeting tug, were ail in fault for a 
collision between one of the scows and a car float alongside of tbe nieoting 
tug, the tug and scows in lier tow because such tows were not displayiug 
ligbts and the tug also because slie failed to answer the passing signal of 
tbe meeting tug, and tbe latter for c-ontinuing at full speed, altbough re- 
ceiving no answer to lier signal. 

[Ed. Note. — Signals of meeting vessels, see note to the New York, Union 
S. S. Co. V. Erie & W. Transp. Co., 30 C. C. A. G30.1 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Thèse causes corne hère upon appeals from decrees of the District 
Court, Southern District of New York, holding the tugs Moran and 
Matthews and the scows 15 D and 18 D ail in fault for a collision be- 
tween 1-5 D and a car float belonging to the New York Central & Hud- 
son River Railroad Company. The district judge decided the cause as 
to respective faults orally at the close of the trial, and subsequently fîl- 
ed an opinion as to obligation te put up lights and apportionment of 
damages which will be found reported in 143 Fed. 187. 

Edward Carpenter, James Emerson Carpenter, and Carpenter, Park 
& Symmers, for the Du Bois Sons Company. 

Charles C. Burlingham and Wing, Putnam & Burlingham, for the 
Moran. 

A. G. Thacher and Butler, Notman & Mynderse, for the railroad 
Company. 

W. S. Montgomery, Henry Galbraith Ward, and Robinson, Biddle & 
Ward, for Dailey and Ivins. 

lîefore WALLACE, EACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURLAM. About 7:30 p. m. of Fcbruary 1, 190.5, the tug 
Moran was towing two mud scows ont of a slip on the wcst side of the 
Hudson river, bound for the dumping grounds. Scow 1.5 D v/as im- 
mediately behind the iloran on a hawser, and was followed by scow 
18 D on another hawser. Both scows were owned by the Du Bois 
Company. While thus procceding, they enconntered the tug Matthews 
coming up river with a car float belonging to the New York Central & 
Hudson River Railroad Company in tow. A single employé of the 
railroad company was on board the car float, coiling up lines and get- 
ting the float ready for dock, and an employé of the tug was standing 
on top of the iars, keeping lookout. No employé of the railroad com- 
pany participated in any way in the navigation of thèse two vessels, 
which was conducted solely by the master of the tug. Collision ensued 
between the car float and scow 1.5 D. The évidence is very conflicting, 
and ail the witnesses were examined in court before the district judge. 
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Me held the Moran and both scows in fault "because the scows were 
not displaying lights ; and the Moran in fault because she did not an- 
swer the two-blast signal of the Matthews, or sound alarm whistles. 
He finds that the tow had not yet got straightened out behind the 
Moran, so that her failure to answer was a contributing fault. He held 
the Matthews in fault because she continued on at high speed, although 
she had received no response from the Moran. We do not understand 
that his conclusions are questioned if the facts be as he found them ; 
and no good purpose would be served by discussing the détails of navi- 
gation. Except for the matter of assessment of damages, questions of 
fact only are involved, and it seems unnecessary to set forth why it is 
that upon a careful study of the testimony we see no reason to reverse 
his finding thereon. 

Interesting questions are presented as to the damages. In the first 
suit one-half of the damage to 15 D was assessed in equal proportions 
against the Jlatthews and Moran. In the second suit the damages to 
the car float were assessed in equal proportions against the Matthews 
the Moran, scow 15 D and scow 18 D. In the up-going flotilla the 
Matthews, not owned by the damaged car float, was in fault. In the 
other flotilla, the damaged scow 15 D, and her companion scow, 
owned by the same party, and the Moran, owned by another claimant, 
were ail in fault. Under thèse circumstances shall the damages be 
assessed in equal proportions among the four ofïending vessels, or 
shall the two scows be considered a single vessel and damages assessed 
in thirds, or shall damages be first assessed equally between the two 
flotillas, and the half assessed on the south-bound flotilla be charged in 
thirds against eacli vessel composing it or half against the Moran and 
half against the two scows ? 

The authorities are not ail in accord. The Komuk (D. C.) 120 Fed. 
841; The Niobe, 13 P. D. 556, [1891] App. Cas. 401 ; The Brothers, 2 
Biss. 104, Fed. Cas. No. 1,969; The Nettie L. Tice (D. C.) 110 
Fed. 461 ; The Express (D. C.) 44 Fed. 392, 46 Fed. 860, 52 Fed. 890, 
3 C. C. A. 342 ; The Peshtigo (C. C.) 25 Fed. 488 ; The Lyndhurst (D. 
C.) 92 Fed. 681; The Anerly (D. C.) 68 Fed. 794. A décision of the 
question by this court would be controlling only in this circuit, and it is 
highly désirable that it be settled by authority. We hâve therefore de- 
cided to certify the single question as to assessment of damages to the 
Suprême Court. When that is answered, this court will dispose of the 
decrees appealed from. 



LAXSTON MONOTYPE MACHINE CO. v. MERGANTHALER LINO- 
TYPE CO. et ni. 

(Circuit Court of Appeals, Second Circuit. March 26, iy07.) 

No. 19T. 

1. LiiîEL— Spécial Damages— Pleading. 

Wliere a count for libel did not contain any averinent of spécial âam- 
ages, defamatory statements alleged respecting tlie quality and value of 
plaiutifC's macliines were insufficient to constitute a cause of action. 

|Kd. Note. — For cases in point, see Cent. Dig. vol. 32, Libel and Slander, 
§ 248.] 
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2. Same— Spécial Damages. 

Where, in an action for libel alleged to consist of a statenient made to 
the Président concerning the purehase of plaintifE's typesetting macliines 
by tbe public printer, the only avéraient of spécial damages, in a count 
setting ont defamatory statements respecting the quality and value of 
plaintiff's machines, consisted of expenses incurred by plaintifC in appear- 
ing at a hearing before a commission appointed by the Président to in- 
vestigate the matters charged by défendant against the public printer, 
which expenses plaintifC was under no obligation to incur, such damages 
were insufflcient to sustain the action under such count. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 147 Fed. 871. 

A. H. Joline, Adrian H. Larkin, George E. Hargrave, and Joline, 
Larkin & Rathbone, for plaintifï in error. 

W. M. K. Olcott and Olcott, Gruber, Bonynge & McManus, for 
défendants in error. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. We agrée with the court below that the alleged 
libelous matter set forth in the first cause of action in the complaint 
does not charge the corporation plaintifï with any corrupt, dishonest, 
or dishonerable business conduct, and is exclusively an attack upon 
the public printer of the United States concerning his administration 
of the government printing office. As this count does not contain 
any averment of spécial damages, the defamatory statements respect- 
ing the quality or value of the plaintiff's machines do not constitute 
a sufficient cause of action. Inasmuch as the same defamatory state- 
ments are set forth in the second cause of action, together with an 
averment of spécial damages, a sufficient cause of action would be 
stated, were it not that the spécial damages are alleged to consist only 
in the expenses incurred by the plaintiff in appearing at a hearing be- 
fore a commission, which was appointed by the Président to investigate 
the matters charged against the public printer. If it should be conced- 
ed that the investigation by the commission folloWed as a direct and 
ordinary conséquence of the attack against the public printer, the 
spécial damages stated were not incurred as a direct or necessary 
conséquence thereof. The plaintifï was under no légal obligation to 
employ counsel and stenographers, or incur any other expense, in 
defending the public printer before the commission. 

The demurrer was properly sustained by the court below, and the 
judgment is affirmed. 

BL.\KELY V. FIDELITY MUT. LIFE INS. CO. 

(Circuit Court of Appeals, Third Circuit. April 19, 3907.) 

No. 2.J. 

Insurance — Rigiit to Rescind Contract fob ANTicn>.«OBy Bkeach — Elec- 
tion. 

Where an assessment life insurance company and a policy holder differed 
as to the construction of the contract, and the company made an assess- 
ment which the policy holder thought excessive and refused to pay, but 
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tendered a smaller sum, his action was an élection to stand on tbe eontract 
as still in force, wîiicli élection was final; and he could not aftenvard 
maintain an action in disaffirmance of tlio eontract on tlie ground tliat 
tlie act of tlie conipany in niaking tlie assessnieut was au antieipatory 
breacli. 

In Error to the Circuit Court of the United States for the Easteni 
District of Pennsylvania. 

For opinion below, see 143 Ked. 619. 

W. C. Blakely,. G. H. Stein, and W. B. Linn, for plaintiff in error. 
Ira Jewell Williams and Simpson & Brown, for^ défendant in error. 

Before DALLAS,. GRAY, and BUFPiNGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below John Blakely, 
the plaintiff in error, herein called plaintiff, sued the Fidelity Mutual 
Life Insurance Company, the défendant, to ixcover damages for breacli 
of its eontract to insure. The plaintiff in 1879, at the âge of 48, took 
out a policy upon his life from défendant on the mutual plan, and 
paid assessments of différent amounts thereon until the one of $99.7-5, 
payable April 1, 1902, which was for the months of December, 1902, 
and January, February, and March, 1903. Before that assessment 
matured a différence arose between plaintiff and the company as to 
the proper construction of the policy. There was no répudiation or 
cancellation of such policy by the company. On the contrary, it 
stood on it, and, as construed by it, made an assessment thereon of 
$99.75. Nor did the plaintiff treat defendant's action as a répudiation 
of the eontract, or accept it as a tendered breach and répudiation there- 
of. He simply insisted that défendant was not warranted by its terms 
in making as large an assessment as it did, and tendered $86.15, which 
he contended was the assessment the eontract justified. This refused 
tender he stood on for ten months as continuing the policy in force, 
when by bringing this suit he then for the fîrst time elected to treat 
the policy as at an end by reason of the alleged breach by the com- 
pany and the acceptance of such breach by him. On thèse facts the 
plaintiff brought suit in disaffirmance of the eontract in the court be- 
low, which court entered judgment non obstante veredicto against 
him. Thereupon he sued out this writ of error, assigning this for 
error. 

Now, to warrant judgment by the court below in his favor, the 
plaintiff', under the ruling of this court in Suprême Council v. Lippin- 
cott, 134 Fed. 824, 67 C. C. A. 650, 69 L. R. A. 803, had to show, 
first, that the défendant breached its eontract by anticipation, and, 
secondly, that such breach was accepted and acted upon by him as a ré- 
pudiation of the eontract. The défendant in the présent case stood on 
its eontract as ms^t. It did not attempt to change its provisions. Its 
position was simply a contention for an alleged construction. It in- 
sisted upon carrying it out, and in doing so levied a certain assessment. 
Tiie plaintiff likewise stood on the policy. He, too, insisted on car- 
rying it out, and in doing so tendered a certain premium. Under the 
proofs hère shown it is clear the plaintiff did not treat and accept the 
defendant's action as a breach by anticipation, and then elect to consid- 
er the eontract as at an end. On the contrary, he treated the con- 



p. r. MAST & CO. V. SUPEEIOE DRILL CO. 45 

tract as in life and tendered such assessment as he deemed would 
continue it in force. Tliis was an express, unequivocal élection, wliich, 
standing wittiout cliange for 10 montlis, lie could not, by bringing 
suit, then convert into an acceptance of an alleged anticipatory breach. 
The court below was warranted in holding this case was governed by 
our décision in Suprême Council v. Lippincott, supra; for of this case 
it may be, as was there, said: 

"The princlple of tlie flnality of an élection once niade is applicable, we thiuk, 
to the présent case." 

The judgment is therefore affirmed. 



P. P. MAST & 00. V. SUPERIOR DUILL CO. 

(Circuit Court of Appeals, Sixth Circuit. May IC, 1907.) 
No. 1,625. 

1. ApPEAL— ASSIGKMESTS OF EBROR— TiMB POE FiLING. 

TJnder rule 11 of the Circuit Courts of Appeals (150 Fed. xxvli, 18 C. 
C. Ai xxvli), which requires an assignment of errors to be filed with the 
clerk of the court below with the pétition for an appeal, and provides 
that no appeal shall be allowed until such assignment of errors shall 
hâve been filed, additional assignments of error flled after an appeal has 
been perfected by the service of citation, by which the court below lost 
iurisdiction, constitute no part of the record, and wUl not be conéidered 
on the appeal. ' 

[Eâ. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal aud iBr- 
ror, § 3044.] 

2. Patents— Suit for Infringbmeht— Accounting. 

A court has no power to award an arbltrary sum as profits or dam- 
ages recoverable for the infringenient of a patent, not based upon any 
flnding made by the master on the aceounting nor upon the évidence. 

lEd. Note.- — Aceounting by infringer for profits, see note to Breckill v. 
Mayor, etc., of City of New York, 50 0. C. A. 8.] 

3. Appeal and Ereok — Assignments or Ebrob— Sufficienct. 

General assignments of error that the court erred in sustaining the re- 
port of a master, or in overruling the exceptions thereto, which were 
numerous, or in awarding any substantial damages thereon, do not com- 
ply with the requiremeut of rule 11 of the Circuit Courts of Appeals (150 
Fed. xxvli, 118 C. C. A. xxvli), that such assignments "shall set out sep- 
arately and partieularly each error asserted and intended to be urged," 
and will not be considered. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§§ 2997-3001.] 

4. Same—Review— Errors Not Assigned. 

The purpose of the provision of rule 11 of the Circuit Courts of Ap- 
peals (150 Fed. xxvli, 118 C. C. A. xxvii), that "the court at its option 
niay notice a plain error not assigned," is to prevent the niiscarriage 
of justice from oversight, and it does not intend that the court is to sift 
the record and deal with questions of small importance, but only that 
it may notice errors which are obvions and of a controlling eharacter. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Ajjpeal and Error, 
?§ 2068,-2982.] 

5. Patents — Infringement — Report of Master on Accountino^. 

Where, on an aceounting beforc a master for infringement of a patent, 
evidenje is introduced both as to damages and profits, it is proper fot 
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the master to report his flndings and conclusions upon each liue of évi- 
dence separately. 

6. Same— Evidence to Establish Damages. 

On an accounting before a master for damages for infringement of a 
patent, évidence of license contracts made between complainant and otber 
responsible - parties, by wbieh they vcere to pay a royalty for tbe use of 
the patented device, is admissible; and if tbe contracts were made in 
good faith, and tbe royalties stipulated for are so far uniform as to estab- 
lish a reasonably deflnite basis of value, they may properly be taken as 
flxlng the measure of damages, even though the contracts were made pend- 
ing the suit, where infringement by the défendant was continuing. 

7. Same— Evidence to Bstablish Profits. 

On an accounting before a master in respect to profits made by de- 
fendant from the infringement of a patent, where both complainant and 
défendant were large manufacturers of the articles to which the patent 
related and located in the same city, évidence of the cost of manufacture 
to complainant In its factory Is admissible, and if not controverted, and 
in the absence of any évidence of the actual cost of manufacture to de- 
fendant, may be taken as establishing such cost. 

8. Same. 

■ On an accounting as to profits, made by an infringer of a patent, cover- 
ing a part of a machine which had practically superseded ail devices to 
produce a similar resuit preViously in use, it was proper, In determining 
the cost of manufacture, to compare the cost of making the machine with 
the patented device with that of making the one which was the nearest 
approach to It in the market and in common use. 

Appeals from the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

H. A. Toulmin, for appellant. 
Border Bowman, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This cause came hère on a former 
occasion on an appeal of the présent appellant from a decree of the 
court below declaring the validity of the first, second, and third claims 
of letters patent No. 557,868, granted to F. R. Packham for an im- 
provement in the construction of disk grain drills, more particularly 
in the provision of a furrow opener therefor, the infringement thereof 
by the appellant, and ordering a perpétuai injunction and a référence 
to a master to ascertain and report the profits and damages. Upon 
full considération of the record on that appeal, this court affirmed the 
decree of the Circuit Court in ail particulars and directed further 
proceedings thereon. 115 Fed. 886, 53 C. C. A. 36. On the réception 
of our mandate, that court, upon the suggestion of coun^el for both 
parties, appointed B. R. Cowen, Esq., as master to state and report an 
account. The évidence in the former record was used on the référ- 
ence. The new proofs submitted to him proceeded upon two dis- 
tinct lines ; one directed to the ascertainment of damages, estimated in 
the main upon royalties received upon licenses to other parties, and the 
other to the ascertainment of the profits realized by the défendant 
(below), based upon sales made by the défendant and the cost of 
production. 
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The master, in dealing with the subjects of the référence, observ- 
ée! the same distinction. He summed up bis conclusions thereon as 
foUows : 

"Findings : I flnd : 

"(1) That the infringement by défendant of the claims Nos. 1, 2 aud 3 of the 
l'ackham patent No. 537,868, beginning in 1898, and contiuuing untU 1902, 
was deliberate, wanton and continuons. 

"(2) That ,1 license fee of 25 cents per furrow opener wa.s established by com- 
plainant, wbicli is adopted by the master as the measure of damages. 

"(2) That there is due complainant from défendant, on account of said 
infringement, under the standard adopted in the second flnding above : 

On 9G.051 furrow openers at 25 cents $24.2.37 75 

Interest 5,460 78 

Total $29,698 53 

"As an alternative to the third finding as above, in case the court should 
overrule the conclusion as to there being an established license fee, I flnd: 

"(4) That the profit on the 10,236 single-disk drills carrying the infringed 
devlce vvas $23,031.00. Interest to September 1, 1905, $5,290.65. Total $28,- 
321.65." 

To this report, counsel for the défendant filed 26 exceptions. Thèse 
exceptions were overruled by the master, as was also an exception by 
counsel for the complainant wherein the latter claimed to recover "the 
entire profits made by the défendant upon the complète drill, $100,- 
563.22 and interest" ; that is, as we understand, the profits of the 
business of making and selling the drills which embodied the Pack- 
ham invention. 

Before the case came on for final hearing, the court on motion of 
the défendant referred the case back to "take proof as to the entire 
or partial abandonment by complainant of the disk furrow opener 
covered by the patent involved herein, and the substitution therefor 
of another and difîferent type of device for the same purpose." The 
proof thereupon offered by the défendant consisted of trade circulars 
and advertisements of the complainant dated December, 1905, and 
after, and certain machines made by complainant in 1906 showing an 
improved device for the purpose of a furrow opener, in conséquence 
of which the Packham furrow opener had to some extent been super- 
seded. The master reported that he was unable to discover how the 
later improvement should affect the conséquences of the infringement 
from 1898 to 1902 and adhered to his former report. It is manifest 
that his conclusion upon the matter referred back to him was correct. 

Upon final hearing the court filed a written opinion wherein, after 
making some gênerai observations commendatory of the care and dis- 
crimination shown by the master's report and concerning the difliculty 
which usually prevents any exact adjustment of profits and damages 
in such cases, he concluded as follows : 

"In order to meet everything which I think could be reasonalily said on tlie 
score of the protits, or license fées, not being properly establisliwl as a ciinrge 
against the défendant on accoimt of the spéculative feature, or any other oi)- 
jection urged, I bave concluded to reduce the amount reiwrted agaiust the de- 
fendant by the master in bis findings to the even sum of $18,000. and with tins 
réduction or modification to overrule ail objections to the master's findings 
and report, and to allow a decree for this sum, together \iith the cost of the 
cause, including the compensation to the spécial master, wliicb, if not agrecd 
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Tipon with him, will be flxed by the court upon furtber notice and furtber at- 
tention to the case." 

Thereupon the court, on July 13, 1906, eiitered a decree overruling 
ail the exceptions to the master's findings and report, and adjudging 
that the complainant recover the sum of $18,000 and costs, mcluding 
compensation to the master in the sum of $500. On September Ist 
following, the défendant filed a prayer for an appeal and an assignment 
of errors for the following reasons: 

"(1) That the Circuit Court erred in finding an arbitrary sum and decreeing 
its payment by défendant. 

"(2) That the Circuit Court erred in sustaining the master's report to any 
extent, and in not overniling it altogether. 

"(3) That the Circuit Court erred in decreeing the payment of any sum by 
défendant, and in not finding for nominal damages only. 

"(4) That the Circuit Court erred in overruling to the extent that it did the 
exceptions flled by défendant, and ni not whoUy sustaining said exceptions. 

"(5) That the Circuit Court erred in holding said exceptions to be teehnical. 

"(6) That the Circuit Court erred in awarding costs and the master's fee 
against défendant." 

The appeal was allowed, the bond approved and filed, and a citation 
isstied on the same day. Service of the citation was acknowledged on 
September 6th. Then on September 8th counsel for the appellant filed 
in the court below additional assignments of error as follows: 

"(7) That the Circuit Court erred in not sustaining the objections of record 
to the évidence adduced by complainant. 

"(8) That the Circuit Court erred in not sustaining the objection that the 
alleged licenses and the testimony relating thereto were incompétent, because 
the licenses are of date subséquent to the commencement of the infringement. 

"(9) That the Circuit Court erred in not sustaining the oI)jection that the 
testimony relating to the cost of labor and material in defendant's furrow 
openers was incompétent and irrelevant." 

The complainant also appealed, filing the following assignments of 
errors : 

"(1) That the Circuit Court erred in setting aside the master's finding, the 
substance of which was that the évidence of complainant's license fee of 25 
cents per furrow opener was properly introduced to show the value of the 
patented device, which, together with the évidence of the profits made by de- 
fendants over the device commonly used prior to the introduction of the 
patented device, was sufBcient to warrant a recovery on that basis to the 
amount of $29,698.53. 

"(2) That the Circuit Court erred In setting aside and refusing to conflrm 
the master's finding, the substance of whieli was that the dislî shield device 
should be compared with the device most nearly approaching the patented 
device open to the public and commonly used prior to the patent, and that the 
hoe drill fuIflUed thèse recjuirements, and that it was proper to .compare de- 
fendant's profits made on the disk shield device with the said hoe device. 

"(3) That the Circuit Court erred in not accepting the master's finding, viz., 
that the single disk shield device should properly be compared with the hoe 
device which it supplanted, in order to ascertain the profit due tq the patented 
feature, and that defendant's profits figuredi on said basis amounted to $23,- 
031.00, which sum at least should be awarded complainant. 

"(4) That the Circuit Court erred as matter of law in not allowing the Su- 
perior Drill Company that part of the profits made by P. P. Mast & Co. on the 
single disk drill, which were proved to be due to the patented features in 
suit, amounting to $2.25 per machine, which would make the judgment $23,- 
031.00 with interest from October 18, 1905." 
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'Anâ. this cross-appeal hâs been perfected. 

The first question with wliich we are required to deal îs witH regard 
to the status of the seventh, eighth, and ninth assignments of error. 
Counsel for complainant insists that thèse assignments are not properly 
before us because not seasonably filed. As is seen from the foregoing 
statement, ail the proceedings for taking the appeal were perfected 
by the service of the citation on September 6th, and thèse later as- 
signments of error were filed in the court below September 8th. Rulo 
11 of this court (150 Fed. xxvii, 118 C. C. A. xxvii) require? that the 
appellant shall file with the clerk of the court below with the pétition 
for appeal an assignment of the errors asserted and intended to be 
urged, and that no appeal shall be allowed until such assignment of 
errors shall hâve been filed. The rule was prescribed under the sec- 
ond section of the act creating the Courts of Appeals (Act March 3, 
1891, c. 517, 26 Stat. 826 [U. S. Comp. St. 1901, p. 547]), and has 
the force of law. The S. S. Osborne, 105 U. S. 447, 450, 26 L. Ed. 
1065. 

It is the same in ail the circuits. The assignment of errors is to be 
filed in the court below before that court loses jurisdiction, and is a nec- 
essary condition to the allowance of the appeal and the transfer of the 
jurisdiction to the Court of Appeals. It follows that, when thèse 
later assignments of error were filed, the case was no longer pending 
in the court below, and the filing them there was a futile act. They 
constitute no part of the record. That consists of the proceedings of 
the court below as they existed at the time the appeal was taken. it 
was held, in Mutual Life Ins. Co. v. Conoley, 63 Fed. 180, 11 C. C. 
A. 116, by the Circuit Court of Appeals for the Fourth Circuit, that 
assignments of error not filed in the trial court by the plaintiff in er- 
ror or the appellant at the time he files his pétition for writ of error 
or appeal, as required by rule 11, will not be considered on appeal, 
even though the judge at the time of allowing the appeal granted leave 
to file them subsequently. Similar décisions hâve been made in other 
circuits. Frame v. Portland Gold Min. Co., 108 Fed. 750, 47 C. C. 
A. 664; Lockman v. Lang, 128 Fed. 379, 63 C. C. A. 550; United 
States V. Goodrich, 54 Fed. 31, 4 C. C. A. 160. We think the objec- 
tion must prevail. 

The first assignment of error on the appeal of the défendant below 
is that the Circuit Court erred in finding an arbitrary sum- and decree- 
ing its payment by défendant. We think this assignment must be sus- 
tained. The court abruptly departed from the orderly course of pro- 
cédure. The decree did not rest upon any finding by the master, not- 
withstanding the court overruled ail exceptions to it. Nor is it sup- 
ported by any évidence to be found in the record. It was for an arbi- 
trary sum quite distinct from either of the results which the évidence 
had any tendency to prove, and the court was not at liberty to pro- 
nounce a decree at discrétion. Neither profits nor damages can be 
awarded without proof, and that must be something tangible and suf- 
ficient to lead to some definite resuit. We appreciate the embarrass- 
ment and difficulties which attend thèse inquiries, and to which the 
learned judge referred; but that does not justify a departure from 
the rules of law governing the subject. Corporation of New York 
154 F.— 4 
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V. Ransom, 23 How. (U. S.) 487, 16 L. Ed. 515 ; Philp v. Nock, 17 
Wall. (U. S.) 460, 21 L. Ed. 679. The decree, therefore, in so far as 
it adjudges a recovery by the plaintifï of the sum of $18,000, will be 
reversed. 

The court overruled the exceptions to the master's report, being of 
opinion, as the learned judge states, that they did not go to the justice 
or equity of the case. The second, third, fourth, and fifth assignments 
of error fîled by the appellant (défendant below) relate to the action 
of the court upon thèse exceptions. In behalf of the appellee, counsel 
make the objection that thèse assignments are too vague and indefinite, 
that they do not comply with the rule of this court, and ought not to 
be considered; and we are of opinion that the objection is well taken. 
There were 26 in number of the exceptions to the master's report fîled 
by défendant bcIow. Rule 11 requires that the appellant, in assigning 
the errors of which he complains, "shall set out separately and par- 
ticularly each error asserted and intended to be urged." This rule 
was prescribed as well for the benefit of the adverse party in prepar- 
ing his case for hearing as for the convenience of the court in its ex- 
amination of the record and disposition of the questions presented. 
None of thèse requirements are met by thèse assignments. Thus, the 
second assignment is that "the court erred in sustaining the master's 
report to any extent, and in not overruling it altogether." This de- 
pended on the question whether the exceptions to it were well taken 
or not, and would require the court to examine each and ail of them to 
find which were material and so far vital that it should hâve influenced 
the decree and which should be held unimportant or frivolous, as some 
of them would seem to hâve been ; and, to know what foundation they 
severally had, the court would be required to search the record to find 
the évidence or particular proceeding to which they related. Each 
of the exceptions was several and complète, and an assignment of 
errors based upon the overruling of them should hâve been aimed at 
such of them as the party intended to rely upon "separately and par- 
ticularly," as the rule is. 

The third assignment is that the court erred in decreeing the pay- 
ment of any sum by défendant beyond nominal damages. This also 
présents no distinct and separate question, but is the resuit of the solu- 
tion of many to which the court is remitted; more particularly to the 
master's report and the exceptions. Guided by this assignment, wher'e 
shall we begin ? It is manifest that we must read the vvhole record of 
the proceedings before the master and the court subseqiient to the 
original decree to respond to the assignment and form our conclu- 
sion. It followed from our former décision that the complainant was 
entitled to nominal damages at least, and the whole of the subséquent 
inquiry was whether it was entitled to substantial damages. The ex- 
ceptions being overruled, the normal conséquence would be a decree 
based on the report. 

The fourth assignment, that the court erred in overruling the ex- 
ceptions filed by the défendant to the extent that it did, and in not 
wholly sustaining said exceptions, points to no particular error, but 
to a gênerai conclusion, and is subject to the same criticism as hâve 
been made upon the second and third. The décisions upon this provi- 
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sion of rule 11 in the sCveral Courts of Appeals are very numerous. 
Among them are Deering Harvester Co. v. Kelly, 103 Fed. 261, 43 
C. C. A. 225 ; Rhode Island Locomotive Works v. Continental Trust 
Ce, 108 Fed. 5, 9, 47 C. C. A. 147 ; Chandler v. Pomeroy, 96 Fed. 
156, 37 C. C. A. 430; McFarlane v. Golling, 76 Fed. 23, 23 C. C. A. 
23; Smith v. Hopkins, 120 Fed. 931, 57 C. C. A. 193; United States 
V. Lee Yen Tai, 113 Fed. 465, 51 C. C. A. 299. 

The fifth assignment is that the court erred in holding said excep- 
tions to be technical. This is founded upon an expression in the 
opinion of the judge, and not upon anything contained in the decree, 
and indeed would in any case not be a proper subject of an assignment 
of error. 

Rule 11, above referred to, déclares that "errors not assigned ac- 
cording to this rule will be disregarded" ; but it is added that "the 
court at its option may notice a plain error not assigned." And coun- 
sel for the appellant (défendant below) asks us to exercise this option 
in its favor and take cognizance of some matters which he thinks are 
plain errors in the record before us, referring to several cases where 
we hâve exercised this privilège. In the circumstances, although we 
are loath, at this late day, to longer indulge the disregard of a whole- 
some rule, the court is inclined to inquire whether there is in the record 
any error so plain that the court ought to take notice of it. It is mani- 
fest, hovk^ever, that the rule does not intend that we are to sift the rec- 
ord and deal with questions which are of small importance, but only 
to notice errors which are obvious upon inspection and of a controlling 
character. The underlying purpose of this réservation in the rule is 
to prevent the miscarriage of justice from oversight. 

We observe that the master who conducted the référence was a 
man suggested by both parties, doubtless from his long expérience and 
recognized ability; that, as before stated, the testimony on the référ- 
ence was directed to both lines for recovery, namely, profits on the 
one and damages on the other; and that the master foUowed this 
scheme, not for the purpose of duplicating the damages (using this 
expression in its wider sensé), but because, in the well-understood 
difficulties of making sufficient proof to satisfy the law under either 
head, the complainant might be able to succeed on one Une, even if he 
should fail on the other. The master's report shows that, though he 
was impressed that the proof was sufficient to make out a case for 
damages, he thought it expédient to report his conclusions upon the 
proof offered in support of the claim for profits, to the end that the 
court should hâve the data for a decree upon the adoption of either 
basis as the court should deem proper. Counsel for appellant objects 
that it was improper and irregular for the master to report in this al- 
ternative way, and that he should hâve reported the one thing or the 
other as his definite conclusion; but we are vmable to appreciate the 
force of the objection. On the contrary, we think the course pursued 
by the master was well advised, as conducive to a proper resuit. 

The proof of damages submitted to the master consisted of licenses 
granted to a large proportion of the leading manufacturers and large 
dealers in grain drills, which in gênerai included only the Packham 
patent, on which royalties substantially uniform were agreed to be 
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paid, and it was upon the basis of such royalties that the master 
reckoned the damages. The principal objection made by the défend- 
ant to this proof was that tliese Ucenses were made after this suit 
was begun and while it was pending. This was the fact; but some 
further facts should be noted in this connection. Contemporaneously 
with the running of thèse licenses and the pending of this suit, the 
défendant was. continuing tlie infringement of the Packham patent. 
The licenses recitéd the pending of the litigation over that patent, and 
stipulated that, if it should be adjudged invalid, the royalties should 
cease or be remitted. The licensees were ail substantial parties, and 
their responsibility is not questioned. Whether they had ail paid 
the royalties does not appear. In some of the décisions upon this 
subject, language has been used of a character which, if construed 
without référence to the facts of the cases in which it was expressed, 
would be wide enough to support the objection above stated; but 
the reason which forms the ground on which évidence of royalties paid 
on licenses is received as a basis on which to estimate damages is that 
where they are fully stipulated for by a large number of well-informed 
business men, and are so far uniform as to establish a reasonably 
definite baSis of value, it is as good a test of value of the use df the in- 
vention as can well be supplied, for it cannot be supposed that business 
men would geneirally pay mOre for a thing to use in their lines of 
business than it was reasonably worth. Of course, if the circum- 
stances were such as to give fair room for the suspicion that the bar- 
gain was collusive, the' évidence derived from such royalties should 
be regarc^ed as unreliable. In the présent case, so far as we can see, 
there .is no room for suspecting collusion, and the nature of the con- 
tracts in the circumstances would seem to repel any doubt of their 
good faith. Nor can we perceive any reason why the évidence in such 
cases should be hedged about with suspicions and artificial limita- 
tions not felt or imposed in dealing with business transactions gen- 
erally. But there are so many dicta which seem to recognize the 
doctrine for which counsel for the appellant contends that we think 
it best to surrender, for the présent, our strong impression that there 
was sufficient évidence before the master to hâve justified him in his 
finding in regard to the damages which the complainant was entitled 
to recover. We are the more disposed to do this for the reason that 
we think that the alternative finding of the master rests on more se- 
cure grounds, and the différence in results is not very substantial. In 
proof of the profits realized by the défendant, évidence was taken to 
show the cost and selling priées respectively of drills containing the 
Packham patent. This was done in respect to the cost by évidence of 
the cost of the spécial parts of hoe drills peculiar to those drills and 
of the increased cost of the corresponding parts of drills containing 
the Packham invention, and évidence tending to show that hoè drills 
were the kind in most gênerai use before the date of Packham's patent. 
The selling price was proved by évidence of the increased price at 
which the défendant sold the infringing drills containing the Pack- 
ham invention, over the price at which the défendant and others sold 
the hoe drills of corresponding capacity; that is, having the like num- 
ber of seeding tubes to which the spécial parts of ail grain drills are 
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attachée!, and the other parts of hoe drills and disk drills being alike. 

It is fairly inferable that the incidental expenses of manufacturing 
and selling the two kinds of machines woiild be substantially the same. 
If there was any différence, it would be in favor of the machine most 
easily sold and in greater numbers. In a case where the whole profits 
of the business are sought to be recovered, this item might be worthy 
of more considération. From this évidence the master found that 
the defendant's profit on each drili containing the furrow opener of 
the Packham patent sokl by it was $2.25, and the défendant admitted 
the sale of 10,236 of such drills. The master therefore reported the 
profits at $83,031, to which he added interest from the expiration 
of each year of the sales to September 1, 1905 ; the whole sum being 
$28,321.65. Our own impression from the évidence is that this was 
a very moderate sum, and that a larger sum would hâve been justified. 

The witness by whom the comparative cost of the hoe drill attach- 
ments and the furrow opener attachments was proved produced a 
schedule showing a detailed statement of the items going into each. 
An objection was made to this testimony after it was given "in part 
as stating conclusions, while, as to the tables of cost of production 
given above, they object to them as a mère prearranged calculation 
incompétent' for any purpose in this case." The witness was the 
président of the complainant, and the cost estimate was one made 
by him as the resuit of bis expérience in his own factory; and the 
principal objection now urged is that an estimate of what the cost 
would be at the complainant's factory is no criterion of the cost in 
defendant's factory. Perhaps it would not be the best criterion if the 
actual cost to défendant had been shown; but the défendant did not 
otïer to prove that, although the proof was under its own control, 
nor did it offer any évidence to prove that the estimate given by the 
complainant's witness was incorrect, nor raise any such point at the 
taking of the testimony by a proper objection. Besides, thèse parties ■ 
are both large concerns doing a similar business at the same place. 
Under such circumstances, we think the proof was admissible. At ail 
events, it is not open to an objection not taken until after the testimony 
was given. 

The only other objection that we shall notice is that the comparison 
of cost of production of the Packham furrow opener with that of the 
cost of the hoe drill was improper, "because," as counsel for the de- 
fendant says, "the law requires that the two things to be compared 
must be adéquate to produce an equally bénéficiai resuit." This propo- 
sition seems to hâve been borrowed from cases where the circumstances 
were such as to make such a comparison possible. It has no applica- 
tion to a case such as this. There was no such other thing to compare 
the Packham furrow opener with. Other disk drills had been almost 
completely superseded by it, and the furrow opener, which was the 
bénéficiai feature of the patent, was altogether new. The comparison 
was in fact made with the nearest approach to the Packham invention 
in the market and in common use. It would fulfiU the requirement 
of the counsel's proposition if we substitute "a similar resuit" for "an 
equally bénéficiai resuit," for the similar resuit would be in the fact 
that the two machines were each adapted to sowing and covering the 
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seed in drills, and the rule above stated, to be applicable to such a rase 
as this, must be modified to suit the différent circumstances. 

In this instance the master followed such précédents as Suffolk 
Company v. Hayden, 3 Wall. (U. S.) 315, 18 L. Ed. 76, where the 
patent was for an improvement in cotton cleaners, which consisted in 
the prolongation of the trunk in the machine. Upon the accounting- 
for the infringement, the court below permitted évidence as to the ad- 
vantages of the improvement over the previous methods of cleaning 
cotton. This course w^as approved, and Mr. Justice Nelson said : 

"There being no establlshed patent or Ucense fee in the case, in order to 
get at a fair measure of damages, or even an approximation to it, gênerai 
évidence must neeessarlly be resorted to ; and what évidence couid be more 
appropriate and pertinent than that of tlie utility and advantage of the in- 
vention over the old modes or devices that had been used for worlcing ont 
similar results? Wlth a knowledge of thèse beneflts to the persons who bave 
used the invention, and the extent of the use by the infringer, a jury wili be 
in possession of material and controlling facts that may enabie them, in the 
exercise of a Sound judgment, to ascertain the damages, or, in other words, 
the loss to the patentée or owner by the piracy, instead of the purchase of 
the use of the invention." 

In the case of the Cawood Patent, 94 U. S. 695, 34 L. Ed. 238, 
the patent was for an improvement of the anvil or swedge-block for 
mending railroad rails, fhe former method had been by mending 
them on an anvil. The Suprême Court held that the profits which 
should be recovered for the infringement were the différence between 
the cost of mending by the old method and the cost of mending by the 
patented device. 

In Sessions v. Romadka, 145 U. S. 29, 13 Sup. Ct. 799, 36 L. Ed. 
609, a very instructive case, the improvement was for a trunk fasten- 
ing consisting of a fixed tang and a spring-pressed catch. The former 
fastening corsisted of straps and dowels. Upon the accounting, the 
master reported the profits upon the basis of a comparison of the cost 
of making and applying the strap and dowels and the cost of making 
and applying the fastenings of the infringed patent. An exception to 
this method of estimating the profits was sustained by the lower court, 
and a decree for nominal damages was entered. This decree was 
reversed by the Suprême Court, and the report of the master approved. 
In the opinion of the court by Mr. Justice Brown there is an extended 
discussion of the subject, in which the authorities are collected. It is 
too long to be canvassed in détail hère. 

The manager of the défendant company in his testlmony before the 
master said that: 

"No profit, or separate profit, gain, or advantage has been made or derived 
from the Packham features of said grain drill furrow opener by said P. P. 
Mast & Oo." 

The disingenuousness of this statement is demonstrated by the mas- 
ter in his report when he says: 

"Tet the testimony shows that défendant began its infringement in 1898, 
at which time the trade in the Packham patent was weil e.stabli8hed ; tbat 
Président Mast, of défendant company, having purchased one of complainant's 
driiis carrying the Packham single-disk furrow opener, the same was delib- 
erately copied and put upon the market by défendant ; that défendant was 
sued for infringement of said patent, June 1^ 1808; that In October, 1901, 
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it sa\-c a supersedeas bond and continued that iufringement np to and dnriug 
]002; that its président. P. P. Mast, conceded that the Packham single-disk 
furrow opener sold the drills aud made it necessary for his company to make 
a siniilar drill. 

"There is abundant uncontradicted testimony both on the statement of 
dealers and in the expérience of manufaeurers that the trade went largely 
to the Packham single-disk drill furrow opener on its introduction, and that 
the sale of the machines theretofore in use fell oiï in like proportion ; that 
farmers owning and using good hoe and shoe drills cast them aside, 'or sold 
them for most anything they could get,' and bought the Packham single-disk 
drill ; that canvassing agents in many sections could not sell the hoe and shoe 
drill after the introduction of the Packham single-disk drill, though the form- 
er were exactly slmilar in ail respects to the latter, save in the single feature 
of the Packham single-disk furrow opener ; and that during the infringing 
period défendant made and shipped to the trade 104,5.j7 single-disk furrow 
openers, of which 90,951 were actually sold and not returned." 

The complainant called as a witness the manager of the jobbing 
and sales department of the défendant, and endeavored to get some 
évidence to show the priées at which the défendant had sold grain 
drills, among others the drills containing the Packham invention; but 
the efïort was fruitless, and no fact of any importance could be elicited. 
The testimony of thèse two witnesses shows how hopeless the prospect 
of proving the facts would bave been, if the complainant had been 
obliged to. dépend on the évidence to be obtained f rom the defendant's 
officers in regard to the profits" which it was entitled to recover. 

It is contended for the appellant that the master should bave made 
some apportionment in his estimate of profits to other features of merit 
in the drills sold by the défendant. No doubt, if the défendant could 
bave satisfied the master that there were some other spécial features 
not common to grain drills, which contributed to the profits, it would 
bave been his duty to make an apportionment, and award to the Pack- 
ham patent only such part of the profits as the proof would justify; 
but there was no factor brought forward which was entitled to share 
in the profits the master was inquiring about. As we held in a récent 
décision in the case of Canda v. Michigan Malléable Iron Co., 152 
Fed. 178, following Elizabeth v. Pavement Co., 97 U. S. 126, 24 L. 
Ed. 1000, the burden was on the défendant to prove that there existed 
such a factor ; and see, to the same effect, Savre v. Scott, 55 Fed. 971, 
3 U. S. App. 643, 5 C, C. A. 366 ; Tuttle v.' Claflin, 76 Fed. 227, 45 
U. S. App. 105, 22 C. C. A. 138. When some other invention is em- 
ployed and contributes to the profits, the infringer is liable to that 
party also, and he is entitled to be guarded against being compelled 
to pay two différent parties for the same thing; but that difiiculty 
does not arise when only things open to public use are used in the 
patented combination. The master was not proceeding upon the basis 
of ascertaining the profits which the défendant made in its business 
of selling drills containing the Packham invention, but only the profits 
gained from the use of that invention in the making and selling the 
drills. He overruled the contention of the complainant that it should 
recover the profits of the defendant's business in making and selling 
the drills. This was the question which was presented in Garretson 
V. Clark, 111 U. S. 120, 4 Sup. Ct. 291, 28 L. Ed. 371, where the 
court denied the right to recover the profits on sales of the articles, 
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but recognîzed the right to recover to the extent that the invention 
enhanced the profits of the sales. 

If, as the master found, the infringement was "deliberate, wanton, 
and continuons," and the profits which the défendant made in using 
the complainant's patent were so confused in the profits in making and 
selling the machines that the former could not be ascertained, it may 
well be doubted whether the complainant was not entitled to recover 
the whole profits. There is much apparent discord in the décisions 
upon the question of the proper metliod of determining the profits and 
damages which may be recovered on account of the infringement of 
a patent. Probably it would be possible to reconcile the most of them 
by carefully attending to the différent facts upon which the décisions 
were rendered. In récent times the case most frequently referred to 
is Garretson v. Clark. In that case the patent was for an improve- 
ment in the construction of a mop head, and the question came up on 
the accounting for profits made by the infringer. The facts are more 
fully stated in Garretson v. Clark, 15 Blatchf. (U. S.) 70, Fed. Cas. 
No. 5,S48, where Mr. Justice Blatchford laid down the rules approved 
by the Suprême Court on the appeal, and so often quoted in subsé- 
quent cases. The only proof which had been laid before the master 
was of the profit made by the défendant in selling mop handles which 
contained the improvement of the handle. The master in his report 
said; 

"There has been no évidence before me that would warrant a finding that 
the whole success of the mops in question, either of the défendants' or of the 
complainant's manufacture, was due to the peeuliar construction described in 
the claims of the patents above referred to. Nor could I flnd, from the évi- 
dence, that that peeuliar construction constituted the soie feature that made 
the mops a success in the marlcet. Such flnding would be required to sustain 
the complainant's theory of damages." 

And, again: 

"The complainant's invention has peeuliar and distinctive featurea In the 
form of construction and opération referred to, but thèse features alone do not 
constitute a mop, and there were many valuable mops in the marliet before 
thèse features were at ail Introduced. The évidence shows many such mops 
as made in the past. and even as made in the présent, for the défendants 
appear to be now selling with success a mop not claimed to infringe the com- 
plainant's invention." 

No one could doubt that the master was perfectly right. In con- 
firming the report, the learned judge laid down certain broad and 
gênerai propositions, as foUows: 

"The patentée must in every case give évidence tending to separate or ap- 
portion the defendant's profits and the patentee's damages between the pat- 
ented feature and the unpatented features, and such évidence must be reliable 
and tangible, and not conjecturai or spéculative; or he must show, by equal- 
ly reliable and satisfactory évidence, that the profits and damages are to be 
calculated on the whole machine, for the reason that the entire value of the 
whole machine, as a marlsetable article, is properly and legally attributable to 
the patented feature." 

Thèse propositions were inspired by the facts of that case, and are 
undoubtedly to be applied to every case when the facts fit the measure 
of either of the bases on which the law was then laid down, for their 
approval by the Suprême Court makes them of paramount authority ; 
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but it has frequently happened that the facts of cases, which might in 
a gênerai way seem to invite the application of those rules, yet présent 
other grounds which would prevent their application without doing 
great injustice, and it would seem that other conditions exist if the in- 
fringer's conduct has been of the character which the master's report 
attributes to it, and would furnisli ground for the application of the 
rule laid down by Chancellor Kent in ITart v. Ten Eyck, 2 Johns. 
Ch. (N. Y.) 62, i08, where an account was being taken. "If,"' said 
he, "a party having charge of the property of others so confounds it 
with bis own that the linc of distinction cannot be traced, ail the in- 
convenience of the confusion is thrown upon the party who produces 
it, and it is for him to distinguish bis own jjroperty. or lose it." Ob- 
viously, the rule would not be less ap5)licable if the party acquired 
the possession by a wrongful dispossession of the owner. In the 
cases of Smith v. Township of Au Grès, 150 Fed. 2ô7, and Smith v. 
Mottley, 150 Fed. 8G6, we accepted and applied this rule in fixing the 
liability for the wrongful confusion by one of the property of another 
with bis own. But we infer from the record that the complainant 
acquiesced in the ruling of the master in this regard, and we do not 
pursue the matter further. We hâve referred to it as one of the rea- 
sons which satisfy us that the défendant would suffer no injustice 
from a decree for a smaller suni than the amount with which it niight 
properly bave bcen charged. 

We bave said ail that is necessary in regard to the complainant's 
exceptions in discussing the principal points of the controversy. In 
our former opinion we expressed our conviction that the invention of 
Packham was a meritorious one ; and the record now before us con- 
firms us in the belief that it contributed to the organization of drills 
of this class the élément which made them highly successful. It was 
natural that it should supersede the old structures of its class and ren- 
der them practically unsalable. It seems, also, from what now ap- 
pears, that in a large part of the country it superscded to a great ex- 
tent ail other classes of drills, during the period of the defendant's 
infringement. The defendant's conduct in seizing and stubbornly 
hanging onto the subject of the patent and the large number of sales 
it made is persuasive évidence of its merit. 

The foregoing are the large questions in the case, and we ])erceive 
no such substantial error in the master's proceedings as to require, for 
the sake of doing justice, the rejection of his report. And upon the 
whole we are satisfied that the défendant, at least, has no just ground 
for complaint, if a decree be entered for the sum indicated by the mas- 
ter as representing the profits made by the défendant, which is the 
sum of $23,031 with interest on that sum from the filing of the master's 
report on October 18, 1905, to the date of the entry of the decree, with 
costs. The fourth assignment of error on the cross-appeal of the ap- 
pellee is sustained, and the finding of the master therein mentioned is 
approved to the extent indicated in this assignment of error. The ap- 
pellant, who was the défendant below, should be charged with the costs 
of this appeal. 

The court below will enter a decree in accordance with the foregoing 
opinion. 
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LEEDS & CATLIN 00. v. VICTOR TALKING MACH. CO. et al. 

(Circuit Court of Appeals, Second Circuit. May 2, 1907.) 

No. 282. 

PATENTSt— CONTBIBUTOBY InFKINQEMENT— TALKING MACHINES. 

A manufacturer of sound records only adapted to be praetically used 
within tlie United States in a patented tallclng machine made and sold 
by another, in which the record disli, wbile not itself patented, is an es- 
sential élément of the patented combination, who sells the same to own- 
ers of such machines for use therein Is a contributory infringer of the 
patent. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. .38, Patent, § 401. 

Contributory infringement of patents, see note to Edison Electric L. 
Co. V. Peninsular Light, P. & H. Co., 43 0. C. A. 485.] 

Wallace, Circuit Judge, dlssenting. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 
See 148 Fed. 1022. 

Louis Hicks, for plaintiff in error. 
Horace Pettitt, for défendants in error. 

Before WALLACE and COXE, Circuit Judges, and HOUGH, Dis- 
trict Judge. 

HOUGH, District Judge. Défendants in error, having brought suit 
against the plaintiiï in error alleging infringement of the BerHner 
Gramaphone patent (No. 534,543), procured an inj miction restraining 
the manufacture, use, or sale of sound reproducing apparatus or de- 
vices embodying the subject-matter specifîed in claims 5 and 35 of said 
patent, and also the use or employment in any way of the method set 
forth in claim 5 thereof (reported [C. C] 146 Fed. 534, affirmed by 
this court 148 Fed. 1022). The claims protected by such adjudica- 
tions are "a sound reproducing apparatus consisting of (1) a traveling 
tablet having a sound record fornied thereon and (2) a reproducing 
Stylus shaped for engagement with said record and free to be vibrated 
and propelled by the same, substantially as described" (No. 35), and 
the "method of reproducing sounds from a record of the same," con- 
sisting in "(1) vibrating a stylus, and (2) propelling the . same along 
the record by and in accordance with the said record substantially as 
described" (No. 5) ; the "record" being identical with the "traveling 
tablet" above mentioned. In other words, the invention under con- 
sidération is the Victor Talking Machine, and the feature thereof hère 
important is that its reproduction of sound dépends upon the record 
groove eut in the traveling tablet (or disk record) compelling the move- 
ment of the stylus across the face of the record by the horizontal révo- 
lution of the record itself. The reproducer of which the stylus is an 
intégral part is covered by claims of the Berliner patent, not now in 
question; but of the combination protected by claims 5 and 35 thereof 
the stylus alone (or rather the machine of which it forms a part) 
is itself patented, while the traveling tablet, sound record or disk rec- 
ord, is an unpatented article. 
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The Lceds & Catlin Company is a manufacturer of disk records, 
and, since the décision of this court above referred to, asserts that it 
lias become a dealer in another talking machine known as the "feed- 
device machine," which for the purposes of this cause may be regarded 
as not infringing any of the rights of the Victor Company under the 
BerHner patent. The Leeds & Catlin disk records are equally suitablc 
for the feed-device machine, and for that of the défendant in errer. 

Plaintiff in error was found to hâve sold disk records forming an 
essential part of the sound reproducing apparatus and devices covered 
by the above-mentioned daims of the Berliner patent, and was fined 
for such violation of injunction. This writ of error is to review the 
order imposing said fine. 

On ample évidence, the court below found that most of the sales of 
Leeds & Catlin records were knowingly made by the plaintilï in error 
to enable the owners of Victor Talking Machines to reproduce such 
musical pièces as they wished by the combination of the Leeds & Catlin 
record with said machines; that the Leeds & Catlin Company made 
no effort to restrict the use to which their records might be put until 
after motion to punish for contempt had been made; that the only 
effort at such restriction ever made was to insert upon the face of the 
records a notice to the efîect that such record was intended and sold 
for use with the "feed-device machine" ; that the records sold by plain- 
tiff in error were far more frequently bought to increase the répertoire 
■of the purchaser's Victor machine than to replace worn-out or broken 
records. In our opinion it is also established by the évidence that the 
"feed-device machine," above referred to, was not at or before the 
time of beginning this proceeding a practically or commercially known 
reproducer of musical or spoken sound, whereas the Victor machine, 
embodying the claims of the Berliner patent hère under considération, 
was at such times widely known and generally used, and that the plain- 
tiff in error knew, and sold its records with the knowledge, that if its 
output was to be used at ail by the public it would be used with the 
Victor machine, and in the combination protected by the claims of the 
Berliner patent above referred to. Upon thèse facts it is clear that 
the Leeds & Catlin Company hâve made and sold a single élément of 
the claims of the Berliner patent, with the intent that it should be 
united to the other élément and complète the combination ; and this is 
infringement (Heaton Peninsular, etc., Co. v. Eurêka Specialty Co., 
77 Fed. 297, 25 C. C. A. 267, 35 L. R. A. 728) adopted by this Court 
(Cortelyou v. Lowe, 111 Fed. 1005, 49 C. C. A. 671). 

The facts above recited are scarcely controverted, nor is it denied 
that the above inference should ordinarily be drawn; but plaintiff in 
error seeks to avoid that resuit by asserting that the records under 
considération are but temporary, perishable, and unpatented parts of 
the patented combination; and therefore under Morgan Envelope Co. 
V. Albany Paper Co., 152 U. S. 425, 14 Sup. Ct. 627, 38 L- Ed. 500, 
free to be manufactured and sold by any one. This contention is not 
supported by the évidence. Disk records are fragile (i. e., brittle and 
easily broken), but they are not perishable (i. e., subject to decay by 
their inhérent qualifies, or consumed by few uses or a single one). 
Neither are they temporary, i. e. not intended to endure; on the con- 
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trary, we find them capable of remaining usefiil for an indcfmitc pcri- 
od, and believe that they usually last as long as does the vogue of the 
sounds they record. A rifle bullet, lost by a single discharge, is a 
perishable and temporary part of the combination of rifle and am- 
munition, and probably a cartridge shell, though capable of reloading 
and use several time, may also be so regarded ; but the missile of a 
toy gun, picked up and used again and again in its original form, is 
in no proper sensé of the words either "perishable" or "temporary," 
though it may by repeated use wear ont sooner than does the gun 
with which it is repeatedly combined. 

Again it is urged inasmuch as disk records are unpatented articles 
of commerce, which may be used upon the feed-device machine or 
lawfully exported to foreign countries, that no infringement can be 
alleged against the maker and seller thereof, because bis product may 
be or is in fact used by purchasers as one élément of a patented com- 
bination. This argument disregards the facts established herein. It 
is true that the doctrine of contributory infringement has never been 
applied to a case where the thing contributed is one of gênerai use, or 
suitable to a variety of other uses, especially where there is no definite 
purpose that the thing sold shall be employed with others to infringe 
a patent right. Rumford Chemical Works v. Hygienic Chemical Co. 
(C, C.) 148 Fed. 8GC, and cases cited. But this plaintifl^ in error is 
shown to bave manufactured and sold records for the express purpose 
of supplying the users of Victor machines ; nor are such records staple 
articles of commerce (Cortelyou v. Johnson, 145 Fed. 935, 76 C. C. A. 
455) ; on the contrary, they cannot be practically used within the 
United States except with the Victor reproducer; for we regard the 
feed-device machine either as a curiosity or a prêteuse, while the 
foreign trade of plaintifï in error is not interfered with by the injunc- 
tion, nor affected by the order under review. 

It is further contended that those who purchase the patented com- 
bination in question without restriction hâve lawful right to provide 
themselves with unpatented records made by any person whatever, by 
way of replacement and repair. We perceive no substantial différence 
in the meaning of thèse words. To return to use something injured 
or lost, or to substitute for something defaced or destroyed another 
thing substantially identical, is to repair. The right of gênerai re- 
pairing has not been questioned ; but what plaintifï in error has done 
is not to mend or better broken or other records, nor even to furnish 
new records identical with those originally ofl'ered by the Victor Com- 
pany, but to place upon new disks such other sound records as are 
thought to command a market, and to induce users of the patented 
machine not to replace, but to increase their stock of recorded words 
and music. The right of repair is measured by the right of the owner 
of the patented article, and such owner, when doing what is above 
outlined, is no more repairing his machine than is one repairing a 
stereopticon, by changing the pictures therein to suit the whim of the 
person gazing through it. 

The final contention against the order below admits that the record 
actuating the stylus is a vital part of the combination claims of the pat- 
ent in question ; but déclares that any purchaser of the patented article 
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may immediately substitute for even an essential élément tlierein any 
other clément which he conceives better suited to his purpose, and, of 
course, if this be true, such preferrcd éléments may be freelv manu- 
factured and sold. We think tbis contention disposed of by Tbomson- 
Houston, etc., Co. v. Kelsey, etc., Co., 7-5 Fed. 1005, 23 C. C. A. 1; 
for tbe right of substitution there rccognized was specifically restricted 
so as to refuse "autho'rity to reconstruct or rebuild a combination 
which has been sold by the complainant," and, whenever a Leeds & 
Catlin record is placed in a Victor machine, the patented combination 
is instantly reconstructed. The right of substitution rests npon the 
right to improve, pointed out by Clifford, J., in Chaffee v. Belting Co., 
22 How. 323, 16 L. Ed. 240, and is différent from the right to repair. 
But there is hère no true substitution, and improvement is scarcely pre- 
tended. From a légal standpoint the disks of both parties are identi- 
cal, because the grooving capable of actuating the reproducer is the 
same. What is substituted is but music or words, and what is im- 
provecl, either price or novelty, is sound. Thèse are but accidents, and 
no more important than the color of the disk. The true inquiry is 
whether the owner of a patented combination, the éléments of which 
are durable, unbroken, and in good rejDair, may buy from the patentée 
one spécimen of a single élément, from an ovitsider an indefinite num- 
ber of identical spécimens of the same élément, and keep and use them 
ail, under cover of the word "substitution" ; it further appearing that 
the élément so procured and used is useful and commercially known 
only in respect of the said combination. 

We think this cannot lawfully be done, and affirm the order below, 

WALI-(ACE, Circuit Judge (dissenting). In considering the ques- 
tion of infringement, claim 5 may be laid out of view, as it covers 
merely the function of the machine or combination of claim 35. It is 
more than doubtful whether the claim is not void upon its face, but as- 
suming it to be valid, as must be done for présent purposes, it is not in- 
fringed except by using the combination or machine of claim 35. 
A Sound record is one of the parts enumerated in claim 35. It is, how- 
ever, only a subsidiary part of the machine. Its relation to the ma- 
chine proper is analogous to that of the sheet of paper in a typewriting 
machine or the stalks of corn in a corn cutter. It is the thing which 
is to be operated on by the machine proper. The invention of the 
claim consisted in substituting a universal joint, or swinging arm, in 
lieu of a feed screw device, and thereby producing a new form of repro- 
ducing Stylus for engaging with the record and everything else in the 
machine was old. This clearly appears by the opinion in the suit in 
which the validity of the patent was established. Victor Talking Ma- 
chine Co. V. American Graphophone Co. (C. C.) 140 Fed. 860. 

It is not questioned, and cannot be, that the plaintiffs in error were 
at complète liberty to make and sell such sound records as they did, 
provided they did not sell them to purchasers who had no right to use 
them in combination with the other devices enumerated in claim 35. 
They hâve been adjudged guilty of contempt because they bave sold 
them, or threatened to sell them, to users of the so-called "Victor" 
machine which embodies the combination, and who purchased their 
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machines from the Victor Talking Machine Company, the owner of 
the patent. If thèse purchasers were at Hberty to remove a sound 
record which originally accompanied the machine, and substitute for 
it a Sound record sold by the plaintiffs in error, they were not in- 
fringers; and plainly the plaintiffs in error could not be infringers 
by assisting the purchasers to do that which they had a right to do. 
The real question in the case, therefore, is whether the purchasers of 
the Victor machines infringe the patent by using in their machines 
the sound records manufactured by the plaintiffs in error. 

The purchaser of a patented machine from the owner of the patent 
acquires the right to do what he may choose with the particular ma- 
chine, or any of its parts, as freely as he could if it, or none of its 
parts, had ever been patented. Undoubtedly he cannot, after his 
machine has practically ceased to exist for any useful purpose, recon- 
struct it by réparation, nor can he then reconstruct it by disorganizing 
it and substituting as new parts the dominating and vital features of 
the patented invention. But no question of this kind is involved in 
the présent controversy. The only question is whether he can dis- 
card a part he does not care to use, and substitute another. When 
such a part is not the fundamental invention in the patented machine, 
I cannot doubt he is at liberty to do so. This was so decided by this 
court in the "trolley stand" case (Thomson- Houston Co. v. Kelsey 
Co., 75 Fed. 1005, 22 C. C. A. 1), and is not an open question in this 
court, unless it is proposed to reconsider and overrule that décision. 
He is not under any implied promise to maintain the machine as an 
entity, and may do whatever he chooses with any of its parts, as fully 
as if there had not been a patent. 

Let us consider from a practical standpoint what any other rule 
would lead to in a case like the présent. The purchaser hère has 
bought with his machine a sound record, or half a dozen sound rec- 
ords, each having the necessary grooves eut in it to enable him to re- 
produce for his own pleasure a particular pièce of music. The record 
is a fragile thing which is to be inserted into the machine by the user, 
and must be adjusted accurately to the vibrating parts, and is to be 
removed when he wants to reproduce a différent pièce of music. Any 
slip of the hand will destroy it. Not only is this so, but its sound pro- 
ducing qualities are lost by the contact of the needle which is vibrated 
in its grooves long before the machine proper is worn out, and general- 
ly early in its normal life. Whenever either of thèse things happens, 
a machine, which costs at least $17, is disabled vmless a record like 
one which has been sold with it at the price of 35 cents, and which 
anybody and everybody has a right to make, may be replaced in the 
machine in lieu of the useless one. If the owner of the patent stops 
manufacturing records, or no longer has in the market a record groov- 
ed like the one which has been destroyed, what is the purchaser to 
do if he has not the right to replace a record without the permission 
of the patent owner? The purchasers of the Victor machine cannot 
require the Victor Talking Machine Company to supply them with 
records, and can only procure them from it on such terms as it pleases 
to exact. If they are not at liberty to procure them elsewhere, the 
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Company can dictate how long they are to enjoy the use of their ma- 
chines. 

Such a rule of infringement as is adopted by the majority opinion, 
not only extends the monopoly of the patent owner to an unprecedent- 
ed extent, but is subversive of the right of a purchaser of the patented 
thing to realize its fair measure of usefulness by making necessary 
réparations or changes by way of improvement. 



McCUNE V. BALTIMORE & O. R. CO. 

(Circuit Court of Appeals, Tliird Circuit. May C, 1907.) 

Ko. 21. 

Patents— Action at Law fok Infringement— Pkoof of Damages. 

In an action at law to recover damages for the infringement of a 
patent, wliere there is no established marliet value or license fee, gên- 
erai évidence is admissible to show the extent of the plaintiiï's damages 
from the infringement, and he is entitled to show the utility and ad- 
vantages of the invention over old devices, as a basis from vvhich the 
Jury may estimate the extent of his loss. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 38, Patents. §§ 420, 
421.] 

In Error to Circuit Court of the United States for the Western Dis- 
trict of Pennsylvania. 

J. M. Martin, for plaintiff in error. 
Robert J. Fisher, for défendant in error. 

Before DALI.AS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below James B. Mc- 
Cune, the plaintiff in error, brought an action at law against the Balti- 
more & Ohio Railroad Company to recover damages for infringement 
of a patent granted to him May 18, 1886, for a locomotive ashpan. 
The patent had expired before suit brought, McCune had never grant- 
ed a license, established a royalty, or manufactured and sold the pat- 
ented device. There was testimony tending to prove the défendant 
infringed the patent. Thereupon the plaintiff offered to prove the 
utility and advantages of his patented device, that it had been ap- 
propriated and used by a number of other railroads, and that this use, 
being without his consent, prevented the establishment of a market 
value therefor. This offer the court rejected, and directed a verdict 
for the plaintiff for nominal damages. Whereupon the plaintiff sued 
out this writ and assigned for error the rejection of this testimony. 

It is clear to us the rejected testimony was in substance the same 
as that admitted in Suffolk Co. v. Hayden, 70 U. S. 318, 18 L. Ed. 76. 
There "no sales had been made of the patent right by the plaintiff or 
of licenses for the use of it, so as to establish a patent or license fee 
as a criterion^ by which to ascertain the measure of damages." The 
court below admitted évidence as to the uses and advantages of this 
improvement over preyious methods of cleaning cotton. In affirming 
this action Justice Nelson said: 
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"There being no established patent or liccnse fee in tlie case, in order to 
get at a fair measure of damages, or even an approximation to it, gênerai 
évidence must neeessarily be resorted to. And wliat évidence could be more 
appropriate and pertinent tbaii, tbat of tbe utility and advantage of tbe in- 
vention over tbe old modes or devices tbat liave been used for working ont 
similar results'.' With a lînowledge of tbese l>eneflts to tlie persons wlio liave 
used tbe invention, and tbe extent of tbe use by tbe infringer, a jury will 
be in possession oi material and controlling facts tbat may enable tbein, in 
tbe exercise of a sound judgment, to ascertain tlie damages, or, in otber worrts. 
tbe loss to tlie patentée or ownor by tbe piracy, instead of tbe purcbase, of 
tbe use of tbe invention." 

The statute of Jtily 8, 1870 (Rev. St. § 4919 [U. S. Comp. St. 1901, 
p. 3394]), made no change in the rule of damages in actions at law 
thus established. In Birdsall v. Coolidge, 93 U. S. 09, 23 L. Ed. 802, 
where Suffolk Co. v. Hayden, supra, was cited with approval, Justice 
Clififord, referring to the act of 1870 says : 

"Wbere tbe suit is at law, the measure of damages remains unchanged to 
tbe présent time ; the rule still being tbat tbe verdict of tbe jury must be 
for tbe actual damages sustained by tbe plaiutift'." 

In Root V. Railway Co., 105 U. S. 198, 26 L. Ed. 975, Justice Mat- 
thews made an exhaustive review of the patent statutes and décisions 
and cited Sufïolk Co. v. Hayden as deciding that "in case where tliere 
is no established patent or license fee in the case, or even an approxi- 
mation to it, gênerai évidence must necessarilv be resorted to" ; and 
in Tilghman v. Proctor, 125 U. S. 143, 8 Sup.'Ct. 894, 31 L. Ed. G64, 
it was again cited, in a full review of the patent cases bearing on dam- 
ages, for the proposition that license fées and royalties are generally, 
"though not always, taken as the measure of damages." 

It will thus be seen that Suffolk Co. v. Hayden has been approvingly 
cited and considered as authority for the principle, therein enunciated, 
that, in the absence of license fee or royalty, other proof can in an 
action at law be resorted to, to show the damage donc to the owner of 
the patent. The law thus announced is conclusive of the case before 
us, unless Suffolk Co. v. Hayden was overruled by the Suprême Court 
in Coupe v. Royer, 155 U. S. 5G7, 15 Sup. Ct. 199, 39 h. Ed. 263. 
Assuredly the case is not overruled by name, and the question there 
involved and decided does not reqtiire a reversai by implication. In 
that case, which was an action at law, the court below had held "that 
whatever value has been received by the défendants through the use 
of this invention, so niuch has been taken from the plaintifïs, and they 
are entitled to hâve it restored to them." The Suprême Court, how- 
ever, after stating the rule in equity was that the gains and profits of 
the infringer could be recovered, says : 

"At law the plaintitî is entitled to recover, as damages, compensation for 
the pecuniary loss be has sufCered from iufringement, wlthout regard to 
the question whether tbe défendant has gained or lost by bis unlawful 
acts ; the measure of recovery in sucb cases being, not what the défendant has 
gained, but what plaintifE has lost." 

It was accordingly said : 

"It is évident, therefore, tbat the learned judge applied the wrong standard 
in instructing the jury that they should find what tbe défendants migbt be 
sbown to bave gained from the use of the patented Invention." 
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It will thtis be seen the court below had followed in an action at 
law tlie rule of damages applicable only in a case in equity. The Su- 
prême Court reversée! on that question. It made no change in the 
established rule in equity cases for it expressly approved Tilghman v. 
Proctor. It announced no purpose to change or modify the rule in 
law cases, and therefore in them Suffolk Co. v. llayden stands as the 
settled rule of damages. 

Stress is laid, however, upon the extract from the opinion that: 

"ïhe pvideiK-e disclosins the existenee o( no license fee, no impairment of 
the plaintiff's market, in short, no damages of any kind, we think the court 
shonhl liave instrueted the jury, if they found for the plalntiffs at ail, to 
find nominal damages only," 

We cannot regard this language as at variance with the rule, laid 
dovvn in the vSulïolk Case, that, in the absence of license and royalty 
fées, other évidence may be received, Indeed, it seenis to us it is a 
récognition of the doctrine of that case, that other évidence may be re- 
sorted to in the absence of established royalty and license fées. And 
that this is the case is shown by the syllabus, which summarizes the 
décision in the language : 

"In an action at law, * * * ^vhen the évidence discloses the existence 
of no license fee, no impairment of the plaintiff's market, no damages of any 
kind. the .jury shonld be instrueted, if they flud for the plnintiff, to flnd 
nominal damages only." 

Holding, then, as we do, that Sufifolk Co. v, Hayden is unreversed 
and unqualified by Coupe v, Royer, it follows the court below erred, 
its juclgment must be reversed, and the case remanded, with direc- 
tions to grant a new trial. 



RUMFORD CHEMICAL WORKS v. IIYGIENTC CIIEMICAT. CO. 

(Circuit Court of Appeals, ïhird Circuit. April 20, lt>07.) 

No. 18. 

Patents— Suit fob Infringement — Evidence. 

Evidence in a suit for infringement of a patent held insufiicient to show 
that the défendant was privy to a prior suit brought by complainant 
against others so as to render a déposition taken therein admissible 
against défendant. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

For opinion below, see 148 Fed, 863. 

Philip Mauro and C, A, L. Massie, for appellant. 
Whitridge, Butler & Rice (Willard Parker Butler and Edwin T. 
Rice, of counsel), for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. This is an appeal from a decree 
entered by the Circuit Court for the District of New Jersey dismissing, 
for noninfringement, a bill in equity filed by the Rumford Chemical 
154 P.— 5 



66 154 FEDERAL RBPOETBE. 

Works which charged the Hygienic Chemical Company of New Jersey 
with infringement of a patent. The court below held there was no 
proof of infringement, and there is no error in its so holding, if the 
testimony of one Clotworthy was rightfully excluded. This excluded 
déposition of Clotworthy, now deceased, was taken in a suit in the 
Circuit Court for the Southern District of New York (125 Fed. 231 
and 134 Fed. 385, 67 C. C. A. 367), wherein the Rumford Chemical 
Works, the présent appellant, was complainant, and the New York 
Baking Powder Company et al, respondents. It is alleged the re- 
spondent in the présent case aided in, and contributed to, the défense 
of that case. On that point, however, the proofs fail. There is no 
proof that the présent respondent, the Hygienic Chemical Company 
of New Jersey contributed to the expense of the New York suit or 
bore the relation of privy or party to that litigation. While the Hy- 
gienic Chemical Company of New York did contribute to the défense, 
and one Heller, who was Président of both companies, was a witness 
in that case, there is no sufficient proof to connect the présent re- 
spondent with the défense of that case. We are therefore of opinion 
the court below rightly excluded Clotworthy's testimony. 
The decree of the court is affirmed. 



IIOGAN V. WESTMORELAND SPECIALTT CO. et al. 

(Circuit Court of Appeals, Ttiird Circuit. Api'il 2e, 1907.). 

No. 12. 

1. Patents— Invention— Adjudication of Invalidity on Demukrbe. 

A pateiit sliould be adjudgecl void on demurrer for lack of patentable 
invention apparent on its face only in exceptional cases, where the ques- 
tion is free from doubt. 

2. Same— Dbedge fob Salt ob Pepper. 

The Ilogau patent, No. 752,903, for a dredge for sait or pepper, Is not 
so manifestly devoid of invention on its face as to warrant its being de- 
clared void on demurrer to a- biU for its infringement. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. , 
For opinion below, see 14.5 Fed. 199. 

E. M.. Marble, for appellant. 

Howard P. Denison and WilHam A. Jones, for appellees. 

Before GRAY and BUFFINGTON, Circuit Judges, and LAN- 
NING, District Judge, 

BUFFINGTON, Circuit Judge. The court below sustained a de- 
murrer to the bill on the ground the patent was on its face void for 
lack of patentable novelty. While such decree may be entered where 
a case is clear from doubt, we are of opinion the présent was not one 
of that character. It resembles the cases of Caldwell - v. Powell, 73 
Fed. 488, 19 C. C. A. 592, and Chinnock v. Paterson, 112 Fed. 531, 
50 C. C. A. 384. FoHowing our décisions in those cases, we hère 
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hold the demurrer should be overruled, and the questions învolved 
decided on final hearing. 

The decree of the lower court is therefore reversed, and the case 
remanded to the Circuit Court, with instruction to allow the appellees 
time within which to answer. 



BHAW STOCKING CO. y. WEIERMAN & SARFERT. 

(Circuit Court, E. D. Pennsylranla. June 6, 1907.) 

No. 10, October Session, 1904 

Patents^-Vamdity and Infeinoekent— Stockikq. 

The Shaw patent. No. 400,037, for an improved stocklng and method of 
making the saine, the product being a split-foot seamless stoclsing having 
the top and bottom of the foot knit of différent yarns and the edges of 
the parts Joined by interlooping stiches, was net anticlpated, and discloses 
novelty and patentable Invention; also held Infringed. 

In Equity. Suit for infringement of letters patent No. 460,037', 
for an improved stocking and method of making the same, granted 
to B. F. Shaw September 22, 1891. On final hearing. 

A. D. Salinger and W. K. Richardson, for complainant. 
Henry N. Paul, Jr., and Joseph C. Fraley, for défendants. 

ARCHBALD, District Judge. * The patent in suit is for a stocking 
of a certain designated structure, produced, as it is said, by a novel 
method of knitting; the claim which is relied on being as follows: 

"2. A stocking havlng the top or upper part of its foot composed of one 
yarn or set of yarns and the bottom or sole part of the foot composed of 
another and distinct yarn or set of yama, the sald npper and sole parts 
being united in the form of a tube by the reclproeal interloopment of the 
loops of the opposed edges of said upper and sole at the sides of the foot, 
substantially as described." 

The usual défenses are made that the device has been anticipated 
and that it is not infringed. It is also suggested that there is nothing 
patentably inventive in it, but apparently not with the same confidence. 

Among the things to be desired in a stocking is that it shall be 
seamless, so as to avoid a ridge or wale to press upon and chafe the 
foot. This is easy to arrange by hand, but no machine has yet been 
devised to do so; the best that can be accomplished being to reduce 
the seam to a minimum. Machine-made stockings, therefore, are 
either knit in a flat web, the edges of which are afterwards sewed or 
crocheted together their full length; or in a tube with pouches or 
pockets at proper distances for heels and toes, the tube being eut into 
lengths and sewed in varions ways ; or, sometimes, as in the "English 
eut" stocking, there is a straight tube, without more, reliance being 
had for the heels and toes on the way it is eut and sewed. The ad- 
vantage of a flat web is that it can be shaped to conform to the leg 
or foot, and the finest grade of imported German or French foot stock- 

2 Speclally assigned. 
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ings are so made. But the seam is harsh to the f eet, and they are 
also expensive to make on account of the hand labor involved, so that 
stockings from tubes are the most général 

Another désirable feature is that the sole of the stocking shall be 
undyed. At first it was merely the heel and toe that were made this 
way, being so knit by our grandmothers. But of late years the idea 
bas been extended to the entire bottom, and hence the so-called split- 
foot effect, in which the top or upper part of the foot is of one color 
or character, and the sole of another; the latter being also some- 
times reinforced or made heavier. This style came into vogue some- 
where about 1884, and bas grown in favor until the demand is almost 
bej'ond the supply. To many people it may not matter; but to some, 
with sensitive feet, a full-dyed stocking is almost unendurable. The 
wear on the bottom of the foot being also the greatest, an unbleached 
sole is not only nonirritant or sanitary, but more durable. It so hap- 
pens, also, that those with tender feet, who want an undyed sole, for 
the same reason are disturbed by a seam, and hence it bas been found 
désirable to combine the two features. This has been done by the de- 
vice in suit, making possible, as it is claimed, what was not possible 
before, a practically seamless, split-foot stocking. It is accomplished 
by having the top of the foot knit of one yarn or set of yarns, and 
the bottom of another, each being separate and distinct, and carried 
along, independently of the other, on its own set of needles, the edges 
of the two webs at the same time being interlooped and fastened togeth- 
er, as they are knit, by intermediate suture or seaming needles, arranged 
for the purpose, completing the tube. It is this spécial structural 
character, and the possibiHties growing out of it, as it is claimed, that 
constitute the invention. 

The first question is as to its novelty. As already stated, the seam- 
less idea was not new, being suggested by the same inventor in an 
earlier patent (18G7), and long since adopted and developed in various 
ways. Neither was the split foot, whether confined to an undyed sole, 
as understood in the trade, or including everything in which the sole 
and upper are différent. But the same cannot be said of the two to- 
gether, which combination, whatever the previous possibilities, is not 
to be directly found in any of the références cited. The German or 
Krench foot stocking, for instance, while as early as 1886 showing a 
split-foot structure — consisting of a flat web, made up of three strips, 
the center being black or colored and the two sides wdiite, with the 
edges knit together by sutures — had still to be sewed the same as ever 
down the back of the leg and along the middle of the sole, making 
it far from seamless. Neither is there anything of the kind in the 
Bickford (187,2) patent. By the method which is there described the 
leg of the stocking is knit in' the usual manner until the lower part of 
the calf is reached, from which point it proceeds as a flat web down 
to the ankle, when it is again knit as a tube until it comes to the heel 
and foot, where one half of the needles, more or less, are thrown out, 
and the other half, carrying the front or upper part of the foot, knit 
on, back and forth, until the top of the foot is complète. There is 
then a narrowing and a widening for the toe, after which the sole is 
knit, in the same way and with the same needles as the upper, ex- 
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cept that the selvage loops of the latter are picked up, with each recip- 
rocation, and knit or interlocked with the web which is being formed, 
so as to join top and bottom together, Just before the heel is reached, 
there is a slight widening to make a gore and get a better fit about the 
ankle, following which there is the usual narrowing and widening for 
the heel, which finishes the opération. An edge at the top of the heel, 
corresponding with a similar edge at the unfinished end of the back 
half of the leg, having been left open in the process, the two arc 
brotight together by hand, and the stocking is complète. As must 
be reasonably évident, saving that both are seamless, there is noth- 
ing in common in this, either in structure or method, with the com- 
plainants' stocking. It is true that, by changing the yarn at the 
toe, the sole may be given a différent cast from the top of the foot, 
an undyed yarn being introduced where that is the effect to be pro- 
duced, or a heavier 3'arn where a reinforced sole is wanted. And 
there are thus apparently much the same possibilities in it as in that 
of the complainants' stocking, which is the point, of course, for 
which it is cited. But the difficulty is that it is only as we supply and 
import something from without that this can be said of it, whatever 
of the kind there is there being latent and undeveloped. Bickford 
plainly had nothing in mind beyond the production of a form of so- 
called seamless stocking, pardcular stress being laid upon the method 
of uniting the selvage edges of the top with the sole, as knit; and, 
taking it as it stands, that is ail that can be made out of it. This, as 
he says, he effects "without any separate binding yarn or any seaming 
device other than the needles"; "the entire seamed goods, including 
its seam," as he is careful to add, being made "from a single unbroken 
yarn." There is no hint in this of any change of yarns at any point, 
or of two différent and distinct yarns or sets of yarns, one for the 
top of the foot and the other for the bottom, according to the possi- 
bilities now claimed for it, cori-esponding with the patent. And, on 
the contrary, this is distinctly negatived; the asserted virtue of the 
process consisting in the use of a single thread of yarn for top and 
bottom, knit on the same set of needles, throughout. 

Neither, as it is to be observed, would a change of yarn at the toe 
bring the case within the présent patent ; a mère substitution such as 
this, even though there is a change in the character of the yarn, not 
making them separate yarns, the one, from the knitting standpoint, 
being nothing more than a continuation of the other, constituting but 
a single strand. The fact is that, having différent objects in view, the 
two proceed upon an entirely différent and distinct basis ; the one 
being essentially a one-thread method and product, where the other, 
just to the contrary, is a two-thread, each being worked out along cor- 
respondingly différent lines. Notwithstanding some possible vagaries 
found in the patent, there can be no question that Shaw had in mind 
a split-f oot, as well as a seamless, stocking ; not necessarily an undyed 
sole in conjunction with a colored upper, which is only one form, but 
any similar bénéficiai combination, by which the top and the sole are 
made différent, which the use of a separate yarn or set of yarns for 
each, knit on a separate half of the needles, with the interlooping to- 
gether of the two, which is provided for, makes possible. This Bjck- 
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ford never thought of, and does not show. Ail that his method was 
directed to being the production of a seamless stocking, it is not to be 
wrested ont of its place in the art by what vve now happen to know on 
the subject. 

The Dorman (1887) is the only other référence cited. This is a 
British patent, and at the best is vague; on the strength of which it 
might probably be entirely disregarded. Hanifen v. Àrmitage, 117 
Fed. 845. Rightly considered, however, it does not conflict with the 
patent in suit ; there being nothing either of the seamless or the split- 
foot idea to be found in it. In terms it is for a circular knitting ma- 
chine for the manufacture, among other things, of stockings. Its 
chief virtue consists in its divided or sectional cam shells, of which 
there are two, with two sets of needles, a longer and a shorter; the 
one being actuated by the cams in the upper shell, and the other by 
those in the lower. When a plain web is to be knit, either of glove or 
stocking, the two cam shells are so arranged that the corresponding 
cams are in a vertical Une. Being set opposite to each other by a half 
révolution of the cam shells, and a separate yarn supplied to the short 
needles, tucked or fancy knitting may be produced. So, also, with 
the cams in this relative position, a splicing or reinforcement of the 
fabric with an extra thread may be effected at certain desired points, 
such as the knees, heels, or toes of a stocking. It is over what is said 
in this connection that the controversy arises. It is cleared up some- 
what by a comparison of the provisional with the complète spécifica- 
tions, but is involved in no great difficulty, if it be kept in mind that 
the splicing portion is what is being referred to. "I place at the back 
of the machine," says the inventor, "a number of needles of one kind, 
say short ones, * * * corresponding with the width of that part 
of the fabric that is to be spUced or reinforced. On either side of 
thèse short needles, I place a long needle, * * * which has, in 
addition to its butt, L, another butt. M, higher up, and the same dis- 
tance from the hook as the butts of the shorter needles. * * * 
The remaining grooves of the cylinder * * * ^re filled with the 
long needles. * * * Now, when the two cam shells * * * 
are so arranged and secured relatively to each other that the corre- 
sponding cams * * * are in a vertical Une, plain or ribbed web 
will be knitted, and the heel and the toe may be formed as usual" — 
that is to say, without any splicing; not, as contended by the défend- 
ants, by narrowing and widening to make pockets, which evidently 
is not in the mind of the inventor, if, indeed, it comports, as it does 
not, with the process which he is explaining, with which it is dis- 
tinctly contrasted in what follows. "If, however, the upper cam shell," 
as he continues, "is adjusted opposite to the lower cam shell, * * * 
as explained above, and a thicker yarn, or the usual yarn with an ad- 
ditional splicing yarn, is fed by the separate yarn guide * * * 
to the shorter needles, * * * and a reciprocating motion is given 
to the cam shells, as when knitting heels and toes * * * ^ tubular 
web will be knitted, one part of which will be splicecl, and the other 
not. The two needles, * * * ^ith double butts, which are placed 
at either side, will take the yarn from both yarn guides * * , * at 
each reciprocation, and consequently will firmly utiite and seam to- 
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gether tlie spliced and the unspliced portions. When the spliced por- 
tion is finished, the upper cam shell * * * receives a partial révo- 
lution, so as to bring the corresponding cams in the two cam shells 
in a vertical line with each other, the yarn or yarns are removed from 
the auxiliary yarn carrier, * * * ^nd eut off, and the knitting 
proceeds as usual." 

The claims of the patent are to be read in the light of this descrip- 
tion, and hâve no separate significance. The effect of it ail is simply 
this : That, when the point is reached where a splicing or reinforcing 
of the fabric is desired, the needies and cam shells, instead of being 
arranged for straight tubular knitting, are divided into two sets or 
sections, one supplied with the regular yarn, and the other with one 
that is reinforced or heavier, each of vvhich is knit into a distinct web, 
the two being united into a tube by the long, end needies at either edge, 
operating as suture or seaming needies, which, having two butts, are 
actuated in turn by both sets of cams, and so at each reciprocation catch 
and interloop the two yarns. No doubt there is hère, the same as in the 
complainants' stocking, two separate and distinct yarns, one of which 
is knit into one strip of webbing, and the other into another, the two 
being united at their edges by the suture needies, as the courses are 
laid, and together going to form a complète tube, to be subsequently 
eut up and made into stockings. If it could be shown that there was 
at the same time a fashioning of heels and toes, it may be, as argued, 
that the structure of the patent would be realized and the invention 
anticipated, although this would hâve to be carefully considered be- 
fore being finally conceded. But clearly that is not the case. On 
the contrary, upon an analysis of the process, it will be found to be 
absolutely opposed to any such idea. Only in straight knitting are 
the suture needies operative, their sole function being to unité the two 
strips of webbing formed by the others, and if heels and toes were 
attempted they would necessarily for the time being hâve to be thrown 
out and remain idie. While, therefore, this fashioning was going on 
with the reinforced or spliced yarn, the short needies to which it was 
fed would be the only ones in opération, and when the heel and 
toe pouches were completed this yarn would be eut off, and straight 
knitting with a single yarn be resumed, when the suture needies would 
not be needed. In other words, although designed to unité and knit 
together the spliced and unspliced portions, and provided with a double 
butt for that purpose, they would be thrown out of opération, and re- 
main so, at the only time when they could be of this service, making 
them an entirely useless appendage. 

We are not to be drawn, of course, into any such absurdity. Evi- 
dently the production of a straight tube, such as that out of which the 
ordinary English eut stocking is made, with which the inventer was 
no doubt familiar, was what was intended, reinforced at desired points 
by a spliced or heavier yarn ; the splicing opération being accomplish- 
ed, as explained, without a spécial splicing apparatus, as the point of 
the invention. It is said, however, that the needies shown in the 
drawings are grooved, the only purpose of which is to enable thera 
to be held at the idle level in fashioning, which is thus implied as a 
part of the process. But this cannot be regarded as of controUing 
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significance. Ali needles are made that way, as I understand it, and 
thèse were probably so represeiited, in conséquence. At ail events, tliis 
circumstance is not enougli of itself to overcome the force of what bas 
been alluded to. It is also suggested that the making of heels and 
toes, being a matter of common knowledge, and this being ail the ad- 
vance at the best that was made over Dorman, it involved no invention 
to supply it. But this by no means states the whole situation. There 
was much to be done besides simply supplying heels and toes, before 
a split-foot seamless stocking, such as we bave hère, was either ]xis- 
sible or suggested. Certainly neitlier of thèse features is anywherc 
directly disclosed in it ; the spliced portion in no sensé being split-foot, 
and the seaming- together of the two webs at the reinforced points not 
making it seamless. The most that can be said is that there were rudi- 
ments, which as we now know were perhaps capable of developmcnt. 
It may be that such a stocking, for instance, could be knit by tb.e Dor- 
man machine, the divided or sectional cams admitting of possibilities, 
which, it is argued, go beyond anj'thing that we bave hère. But not by 
bis method, nor without manipulation, if not adaptive changes ; which 
falls far short of realizing the conception, or depriving it of the merit 
of invention. 

The most serions arraignment of the patent, or at least the one that 
bas given me the most difficulty, although little argued, is that, out- 
side of the method specified, it shows nothing patentably inventive. 
There was no origiriality, according to this, in a stocking without a 
seam ; nor yet in one with the top of the foot of one color or character 
and the bottom of another ; and it reqnired no inventive genius to ap- 
preciate the desirability of bringing them together. Neither are the 
possibilities residing in the combination available to help make ont in- 
vention ; having regard to which the device u'onld not scem to be 
patentable. But the fallacy of this lies in assuming that it is the idea 
which is patented, rather than the particular form by which it is 
realized, to which the position taken by coimsel may perhaps hâve 
contributed. The claim is not to be construed, in other words, as cov- 
ering every split-foot seamless stocking — monopolizing the whole 
fieJd and discouraging inventive effort, which it is the object of the law 
to foster — but only the one there specified. The object of the inven- 
tion, as stated in the patent, was "the production of a novel stocking 
by a novel method of knitting," from which, indeed, it is not to be 
separated. Granting, however, that a stocking of this character was 
known to be désirable, the thing was to produce it. Difficulties had 
been experienced, and considérable ingenuity exercised, to make one 
that was seamless ; and the best that had been done in the way of an 
undyed sole was the German or French foot, where the seam was at 
a maximum. It was in this state of the art that the présent invention 
was projected into it; Shaw being apparently the first to successfully 
master the problem. "Knit the top of the foot of one yarn," vvas his 
solution, "and the bottom of another, interlooping the edges." This 
may seem simple, but is not on that account to be rejected. The way 
it has been received, as well as the imitations which bave sprung up, 
show that it was effective. Nor can it be said that the inventor did 
not appreciate what he had achieved, or disclose vv'hat is now claimed 
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for it. The seamless effect is expressly mentioned, and the différence 
of yarns, as well as the method of knitting, necessarily brought about a 
divided or split-foot structure. Nor did the accruing advantages hâve 
to be named in order to get the benefit of them. The only thing is 
that Shaw's sokition is not exchisive. There may be others available 
of equal value. If the Bickford, for instance, can be utihzed for the 
purpose, and an und3red sole, as well as a seamless foot, be made ont 
of it, by changing the yarn at the toe, there would seem to be nothing 
against this. Other means may occur to others. Eut let each work 
out his own, and not appropriate the ideas of others, the difficulty of 
which may help to convince that it rec|uires invention. 

The patent being sustained, the question of infringement is not 
serious. It dépends upon the asserted différence of the interloopment. 
The intermediate suggestion, that the complainants make the front 
and back of the leg, as well as the corresponding parts of the foot, of 
separate yarns, while the défendants do not divide until the foot is 
reached, is not material. It is only the foot that concerns us, the 
structure of that being ail that is the subject of the claim, with which 
the fact that a split leg, as well as foot, may be produced by the method 
and appliances shown in the patent, is not at variance. Neither can 
this be said to separate inséparable parts, or establish metaphysical 
distinctions ; the stocking, as it is contended, having to be taken as a 
whole, as to which, if there is a différence, there is no infringement. 
There is no such séparation of constituent parts, assuming that this 
would be objectionable. A stocking is what is declared for in the 
claim, with a foot of a certain structural character, as the feature 
patented, and if this bas been appropriated there is an infringement of 
the invention, even though in other respects there may be a différence. 
Neither do we need to stop long ovcr the suggestion, already touched 
upon, that the patent is not for a split-foot, seamless stocking, as it 
is understood in the trade ; that is to say, for an undyed sole with a 
colored upper, which is the only form of divided foot, as it is said, 
of any commercial value, with which th.e inventor is therefore not to 
be credited. But, as pointed out above, the invention is broad enough 
to cover this, which is ail that is material. An undyed sole may !)c 
the form of grcatest utility. and thus enjoy the largest commercial 
favor; but this does not take it out of the terms of the patent, nor 
is it any less an infringement because it may not hâve been specificd. 

It is said, however, that the inventor is expressly committed to a 
"reciprocal interloo])ment of the loo]3S of the opposing edges" of sole 
and upper, consisting, as described in the spécifications, in alternately 
drawing a loop of the one varn through a loop of the other; contrast 
being made, by way of emphasis, not only with the sewing or crochet- 
ing together of the edges, as in the English eut or German stocking, 
but also, by obvions référence, with the Bickford, in which the loo])s 
of the sole, as they are knit, are dravvn through the loops of the com- 
jîleted or selvage edges of the upper, producing a différent character 
of wale, as well as one that is différent looking. But, while this is 
ail so, and the particular method of interloopment described under the 
désignation of "reciprocal" is carried into the claim by express men- 
tion, it is plainly not of the substance of the invention, nor essential 
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to its novelty, and only by the narrowest and most literal construction, 
and the disallowance of ail équivalents, is it to be so restricted. The 
only différence in the method pursued by the défendants from that ci 
the complainants is that in the one the suture needies knit with each 
yarn alternately, drawing a loop of the one through a loop of the oth- 
er, while in the other they knit each with its own yarn in the fàeld of 
the other, into which they are respectively transposed, the needle for 
the white yarn being made to knit in the black field and the black 
needle in the white field at each reciprocation. That there is an inter- 
loopment of the two yarns as the resuit is clear. It is so spoken of 
in the Pigeon patent, which the défendants follow, where the method 
pursued by Shaw is suggested as a possible substitute, recognizing 
the two as interchangeable, and thus équivalent. Défendants' expert 
also admits that, in a generic sensé, there is an interloopment ; the 
only distinction which he attempts being that, within the meaning 
given to it in the patent, it is not reciprocal. But to hang on the 
form of a stitch in this way is virtually to confess inf ringement ; and 
even in a so-called dead structure, such as a stocking, there is a right 
to a certain measure of équivalents. And while it may be true that 
there is not, in strictness, a drawing of a loop of the one yarn through 
a loop of the other in the défendants* process, there certainly is an 
intermeshing of the two threads, each of which in turn passes in front 
and then at the back of the other; an intermediate, if not a selvage, 
loop of the one yarn, thus, as the resuit, interlocking with a similar 
loop of the other, alternately or reciprocally, fulfilling the patent. 

The patent is therefore sustained, and found to be infringed, and 
an injunction is directed to issue, the case being referred to a master 
to take an account, with costs. 



MARCONI WIREI/ESS TELEGRAPH CO. OF AMERICA v. AMERICAN DE 
FORBST WIRELBSS TELEGRAPH CO. et al. 

(Circuit Court, S. D. New York. Aprll 22, 1907.) 

Patents — Infhinoement — Wibelkss Telegraphic Appabattjs. 

Infrlngement of claim 3 of the Marconi reisstied patent, No. 11,913 
(original No. 586,193), for improvements in transmitting electrieal Impulses 
and signais and In apparatus therefor, held in sucb doubt on tlie showing 
made as not to warrant the granting of a preliininary injunction. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 38, Patents, §§ 478. 
479.] 

In Equity. On motion for preliminary injunction. 

Betts, Sheffield & Betts, for complainant. 

Philip Farnsworth and Francis X. Butler, for défendants. 

TOWNSEND, Circuit Judge. On motion for preliminary injunc- 
tion. The original opinion in the suit by this complainant against the 
De Forest Wireless Telegraph Company, the predecessor of this de- 
fendant, is reported in 138 Fed. 657. Judge Wheeler's opinion in 
National Electric Signaling Company against the original De Forest 
Company (C. C.) is reported in 145 Fed. 354. 
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In the original suit brought by this complainant agaiiist the De 
Forest Wireless Telegraph Company on claims 1, 3, 5, 8, 10, and 24 
of complainant's reissued Marconi patent, No. 11,913, granted to Mar- 
coni in 1901, this court held that the first claim was invalid, that the 
other claims were valid, and that défendants had infringed the third 
and fifth claims of said patent, but had not infringed claims 8, 10, and 
24 thereof, and dismissed the bill as to claims 1, 8, 10, and 24. In 
this décision both parties acquiesced. In the présent case the motion 
for a preliminary injunction is founded only on claim 3 of said patent. 
The principal défendant in this case, the American De Forest Wireless 
Telegraph Company, is the successor of the former défendant, and 
actually defended the original company in the former suit against it. 

In the présent case the défendants are using a modified apparatus, 
differing in many respects from the one against which the former suit 
was directed. The contention of complainant is that the altérations 
made by défendants hâve not materially changed the system so far 
as concerns the infringement of claim 3. 

Said claim is as follows: 

"The combination, in an apparatus for communicating electrical signais, of 
a sparlj-producer at ttie transniitting-station, an eartli connection to one end 
of the spark-producer, and an insulated condnctor connected to the other end, 
an imperfect electrical contact at the receiving-station, an earth connection 
to one end of the contact, an iusulated condnctor connected to the other end, 
and a circuit through the contact, substautially as and for the purpose de- 
scribed." 

Défendants deny infringement, on the ground, inter alla, that the 
new System is totally différent from that covered by said claim in con- 
struction, opération, and resuit. Thèse alleged différences, so far as 
is material to the disposition of the questions herein, are as follows: 
(1) In défendants' new System "the receiving condnctor is not insulat- 
ed, but is electrically connected at its upper end to an earth plate by a 
wire or cable." (3) The défendants do not use "an imperfect elec- 
trical contact at the receiving station" to detect the electrical oscilla- 
tions. (3) The défendants' earth connection is not connected to one 
end of the spark-producer, nor is the insulated condnctor connected 
to the other end of the spark-producer. (4) The défendants' detector 
is not connected at one end to an insulated conductor and at the other 
end to an earth connection. Whether the défendants use an "imper- 
fect electrical contact" at the receiving station apparently dépends up- 
on the meaning to be attached to said term, and upon the causes which 
set the detector in motion. Upon thèse questions the opposing af- 
fidavits are directly in conflict. 

Thus, défendants' expert. Prof. Ives, says as follows: 

"The meaning of the tenn is very clear. To fulflll the electrical condition 
implied, first, we must liave two separate pièces of the métal brought into 
contact ; and, second, this contact must be a loose one — that is, the pressure 
between them must be so slight that they can be easily Jarred apart. * * * 
The position talren by Profs. Cross and Fleming that the electrolytic detector 
used by the défendants opérâtes by an increase of résistance due to heating 
of the electrolyte is, in my opinion, entirely untenable in view of récent in- 
vestigations." 
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Complainant's expert, Prof. Cross, says: 

"îîeuce, in my opinion, eyen if tliere were uot prosent an nr-tual imperfect 
contiict iu défendants' responder, I fail to see tliat there eonid be any sub- 
stantial change brought about in the action of tlie deviec by a substitution 
whicti merely involved varying an electromotive force in tbo circuit instcad 
ot varying a résistance. * ; * * i do not tbinl^ tliat ail tlie arguments ad- 
vanced in favor of tlie hypotliosis lield by défendants' experts are beyond 
eriticisni, and t.hey tln^ini.selves speak witli différent degrees of eertainty. TIii; 
burden of the évidence seems in favor of their hypotliesis. * * * And that 
lîttle is l^nown, evoii as yot, regarding the ultiniate facts in tlie case is shown 
by the follovving quotation from the paper referre<l to, that of Gundry, pub- 
lislied in tlie Philosopliical Magazine for March, WQO: 

" 'On the theoretical side there is, so far as I laiow, no satisfactory ex- 
plana.tion. The idea of tlie depolarization set fortli by Rotbnumd aud Lessing, 
by wliich one phase of the aUernating current passes easily froni electrolyte 
to électrode owing to oxidation, tlie other witli difflculty, based on a com- 
parison with the aluniiiium rectiiîer, appears to help but little to a clear 
understanding of the question. A satisfactory exjilanation niust account for 
the very niarked dependence on tlie degree of iiolarization of the électrode. 
We knovv, however, very little indeod of the c<mditions wliich prevail in 
an oxygeii, or hydrogen-charged phitinum électrode, and the hope of obtaining 
a satisfactory explanation of the above i^henoiuenou seems reiuote until this 
gap iu our knowledge is filled.' " 

,He further says: 

'"l'iio way in whicli tlie variation of résistance at the imperfect contact takes 
place in tlie différent responders referred to, as explained in the former case 
and by défendants' expert in the présent case, is not precisely the same." 

In addition to thèse admissions, it further appears from Prof. Cross' 
affidavit that he bases his assertion of infringement u]ion his opinion 
as to the scope of the patent in stiit. Pie says tliat in his opinion Mar- 
coni does not Hmit himself to any particular l<ind of contact. 

In the original opinion in this case this court held that défendants' 
irnproved form of detector device, which by reason of its hquid or 
semihquid characteristics operated automatically without the use of 
a trembler, did not infringe those claims which were limited to a dry 
powder, but it "does infringe the claims covering an imperfect elec- 
trical contact because it produces the same resuit, the transmission of 
the oscillations by a variation of résistance, and by means which op- 
erate in substantially the same way, namely, by changing the amount 
of résistance in the coherer or detector device." 

In view of the admissions qtioted above, and of tlie grounds on 
which Prof. Cross bases his conclusions, I am not satisiied that the 
new detector infringes the claim in suit. Furthermore. Prof. Ives, 
one of the experts for défendants, in support of his claim that de- 
fendants' device is a perfect electrical contact, quotes from the opinion 
of Judge Wheeler in National Electric Signaling Co. v. De Forest 
Wireless Telegraph Co., .supra, as follows: 

"An immersion of platiiium of a diamoter of .00004 of an iuch to the depth 
of i00002 of an inch is ineutioned in tbe spécification, 'for example,' but there 
is added: 'The immersion of the ternûuals should be such as to iusure v^'hat 
is knOwn in the art as a perfect contact betvveen the terminais and liquid.' 
This perfect contact a|)pears to be the operative and material thing, and the 
défendants' device iu question appears to, aud miist to be of any use, hâve 
that." 
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In that case the défendant De Forest Company, which used the dé- 
tecter herein complained of, was enjoined against its use, on the 
ground that it was a perfect electrical contact, while in this case an 
injunction is sought, on the ground that said detector is an imperfect 
electrical contact. 

Great stress is laid by défendants on the contention that its receiv- 
ing conductor is not insulated. I am not certain whether I fully com- 
prehend the exhaustive and conflicting théories upon this point. The 
complainant, in effect, claims that, while the défendants' receiving 
wires are physically connected to earth, they are electrically and ef- 
fectively insulated, on the ground that, when the waves impinge up- 
on the receiving wires, they ail surge upward thereon with equal in- 
tensity, and meeting at the top, where there is air insulation, they are 
arrested, and by their opposing and résultant neutralizing action upon 
each other they are thus practically insulated at the upper end. 

Défendants claim as follows: 

"We remember that the conductor of the receiving System of the patent hi 
suit was essentially insulated at its upper end^ in order to be operative at ail, 
and as so coustituted, as an open circuit, was a good reradiator and conse- 
quently a poor consen'ator of recel ved enerçy, and it provided uo sliunt patli 
to earth for static discharses which were therefore required to pass tlirougli 
the detector-oircuit, and it was essentially a nonresonant conductor which was 
uot naturally and could not be made artificially in proper résonance wifh pass- 
Ing waves. It is clear that défendants' receiving apparatus, comprising au 
essentially résonant closed. loop circuit, and connected to earth at top and 
bottom to sharpen the résonance and provide static discharge paths to earth. 
constitutes a fundamentally and radically différent System from that of the 
patent in suit" 

The theory of défendants' experts is that its System of wires con- 
stituting its closed loop is conservative of energy, and, being provided 
on its opposite sides or arms with inductance helixes of varying de- 
grees of strength or résistance, when vi'aves impinge thereon, the sur- 
gings of the oscillations, by means of an adjustance of the left hand 
hélix to a low impédance, rush past the central or earth connection at 
the bottom and against the condenser, and are reflected back again 
until the entire received energy has been expended to effect the op- 
ération of the detector circuit. 

The following quotation from the brief of défendants' counsel fur- 
ther illustrâtes the opposed contentions of the parties ; Referring to 
the statement in the affidavit of one of complainant's experts, as to the 
efïect of destroying the insulation of complainant's receiving conductor, 
he says as follows : 

"In statlng that the élimination of the insulated character of the Marconi 
aerial wlll resuit in rendering is inoperative and nonresponsive to the incoming 
waves, he but achnits the accuracy of the testimony of dereiidants' deposing 
scientists that a simple .connection "to earth from the top of the receiving aerial 
of the patent in suit, thus eliminatiug the insulation at the top, destroys the 
operativeness of the Marconi System. This has the effect of eini>hasjzing the 
fact that défendants' loop System is a substantially diil'erent System, in that 
it has two conduetors electrically connected together (and neither are insulat- 
ed) at the top, each conductor leading to différent parts of tho systein, and being 
operative, since there is no insulation at the to]) to stop the oscillations and 
prevent their going down flrst one side andi theu up the other alternately, 
and being operative because (notwithstanding the uninsulated connection from 
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the top, which would make the Mai-coni System inoperative) of the existence of 
other apparatus connected in the loop. Cross' statement tliat, iu défendants' 
loop System, the insulation must yet exist funetionally at the top, because the 
System is operative, is met by the fact that in the loop the oscillations swing 
entlrely around the loop, first in one direction and then in auother. Each side 
of the loop takes equal part In this opération, and it is solely by reason of 
the essential lack of insulation at both top and bottom in the loop, the top and 
bottom of one side belng electrically connected to the top and bottom of the 
other side, that the System is made operative. It is by reason of thèse con- 
nections, lacking Insulation, that the oscillations can pass from one side to 
the other, both at top and bottom, ail around the loop, and then pass from the 
second side to the flrst, both at top and bottom, thus swinging entlrely around 
the loop, with ail the conséquent advantages accompanying such a revolution- 
ary mode of opération. The funetlon of the top insulation was to prevent such 
a flow of oscillations shunting the reeeiving devices, and was to oompel them 
to be driven back downwardily through those devices ; because, if this were 
not <Jone, ail the energy would be shunted to earth, without operating the re- 
eelvlng devices. In défendants' loop the functiou of the top connection is to 
permit the passage of those very oscillations which it was the function of the 
Marconi top insulation to prevent. The fact, as Cross admlts, that the élimina- 
tion of the top insulation in the Marconi receiving System would cause inpp- 
erativeness, is conclusive of the fact that défendants hâve done something more 
than merely to eliminate that insulation." 

The complainant claims that défendants by their modified construc- 
tion hâve appropriated the invention of the claim in suit, and hâve 
merely added supplementary or improvement features with alleged 
improved functional characteristics. The défendants claim that this 
construction involves a radically new construction operating on a new 
principle, and in a manner so totally différent that it could not be used 
in the apparatus of the patent in suit. 

The sole décisive test of this question is to be found in a complète 
and accurate understanding of the opération of the two devices. But, 
upon this point, as shown above, the affidavits of the experts are con- 
flicting, and I cannot détermine to my satisfaction the facts necessary 
to enable me to dispose of the question of infringement. Thèse in- 
stances hâve been selected merely as illustrative of the counter alléga- 
tions in a voluminous mass of affidavits relating to a subject, as to 
which it is admitted that very little is known of the principle or actual 
opération of the Hertzian waves, of the résultant oscillations, or of 
the character of the contact in the materials composing the detectors 
or receivers. In thèse circumstances, it would be an unwarrantable 
exercise of judicial discrétion to grant the extraordinary remedy of à 
preliminary injunction. The forcible statements of experts and argu- 
ments of counsel hâve raised such a substantial doubt in my mind upon 
the question of infringement that I think its détermination should be 
postponed until the accuracy of the statements or their indefiniteness 
as mère théories can be thoroughly tested upon examination and cross- 
examination on final hearing. 

The motion for a preliminary injunction is denied. 
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AMERICAX LOCOMOTIVE SANDER CO. v. ECONOMY LOCOMOTIVE 

SANDBR CO. 

(Circuit Court, D. Delaware. May 30, 1907.) 

No. 252. 
Patents— Infrinqement. 

Claims 1 and 2 of United States letters patent No. 433,680, granted 
to Henry L. Leacli, Jr., assignor, etc., for track-sanding apparatus for 
locomotives, sustained, and lield to bave been infringed. 
(Syllabus by tbe Court.) 

In Equity. 

Francis T. Chambers, for complaînant. 
Hector T. Fenton, for défendant. 

BRADFORD, District Judge. The American Locomotive Sander 
Company by its bill of complaint charges the Economy Locomotive 
Sander Company with infringement of letters patent of the United 
States No. 433,680, and prays for an injunction and an account of 
profits and damages. The answer sets up the usual défenses. The 
patent is dated August 5, 1890, and was granted to Henry L. Leach, 
Jr., assignor of one-half to Henry L. Leach, Sr. The complainant 
is the sole owner of the patent, having acquired title prior to the com- 
mencement of this suit. The patent is for track-sanding apparatus 
for locomotives and contains four claims. The charge of infringement 
has been restricted to the first two, which are as follows : 

"1. In track-sanding apparatus, the combination of a trap aud a blast-noz- 
zle iutroduced into the trap, substantially as and for tbe purpose set fortb. 

"2. In track-sanding apparatus, a trap into which a blast-nozKle is iutro- 
duced, the trap having a removable part opposite tbe blast, substantially as 
and for tbe purpose set forth." 

Leach in the description of the patent says : 

"ïhe main novelty of my invention consists. however, in tbe introduction of 
tlie blast into tbe ti'ap. By this I ani able to feed tlie sand to tbe sand-dc- 
livei-j' pipe in sniall aud even (luautiticK — in as small quantities as desircd 
and with regularity — tbus mailing a material saving in the (piantity of sand 
used and a consei]uent saving of power, rails, and wheels, as will be readily 
miderstood by ail skilled in tbe art. In tbe apparatus now in use there is 
no adéquate provision for preventing tbe escape of an unnecessarily large 
ipiantity of sand and conséquent blocking of tbe wheels, waste of power, and 
wear and tear of tires and rails. * * * i ani, so far as I kuow, the flrst 
to introduce a blast-nonzle into a trap and drive the sand tbence to tbe de- 
livery-plpe." 

That the device in question possesses patentable utility is, on the 
évidence, beyond doubt. On the assumption that it also possesses 
patentable novelty, I am clearly of opinion that the défendant is liable 
for infringement. The alleged infringing apparatus is in three forms 
known as the New Baltimore sander, the Maryland sander, and the 
Economy sander. The combination contained in each of thèse devices 
infringes both the first and second claims of the patent in suit. In 
figure 2 of the exhibit drawing of the New Baltimore sander the trap 
a is combined with a blast-nozzle a**, introduced into the trap, and in 
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the same figure a trap a, iiito which a blast-nozzle a' is introduced, 
has a removable part a", opposite the blast. In the exhibit drawing of 
the Maryland sander the trap a is combined with the. blast-nozzle a**, 
introduced into the trap, and in the same drawing a trap a, into which 
a blast-nozzle a^ is introduced, has a removable part a", opposite the 
blast. In the exhibit drawing of the Economy sander the trap a is com- 
bined with a blast-nozzle a", introduced into the trap, and in the same 
drawing a trap a, into which a blast-nozzle a'* is introduced, has a 
removable part a". Not only is the purpose to be accomplished by 
the combinations of the alleged infringing devices the same as that of 
the combinations of the first two claims of the patent in suit, but the 
mode of opération is the same; the sand being carried from the trap 
into and through the delivery-pipe, not by suction or an induced cur- 
rent of air, but by a direct blast from the nozzle and passing through 
the delivery-pipe in flying form. 

On the question of patentable novelty, after careful examination of 
ail the évidence and the briefs of counsel, it is clear to me that the case 
is with the complainant. Leach was the first to introduce a blast- 
nozzle into a trap and drive the sand thence through the delivery-pipe. 
The track-sanding apparatus patented to James Gresham in England 
and in the United States did not anticipate the invention of the patent 
in suit. No blast-nozzle was introduced into the trap. It was below 
the trap, and the blast proceeding from it induced a current of air or 
steam through the trap which operated upon the sand. This is il- 
lustrated by figures 2 and 8 of the Knglish patent No. 6,072, by figure 
2 of the United States patent No. 381,837, and by figure 2 of the 
United States patent No. 409,678, ail granted to Gresham. It is true 
that in ail thèse figures the blast from the blast-nozzle b^, after in- 
ducing a current of air through the trap situated above it, opérâtes 
directly upon the sand which by suction is brought down from the 
trap and in front of the nozzle, and thereby drives it out of the de- 
livery-pipe b\ But the blast-nozzle is in no sensé introduced into 
anj' trap. When the blast-nozzle is not performing its function no 
sand can escape from the trap, and, therefore, the parts of the inechan- 
ism about the blast-nozzle cannot serve as a trap. If the blast be sud- 
denly checked while the apparatus is in opération, ail the sand which 
could pass down in front of the blast-nozzle would be such as liad been 
licked over the edge of the trap immediately prior to the cessation of 
the blast, and that insignificant quantity of sand would pass through 
the opening b^. There is no réceptacle for sand around or in front of 
the blast-nozzle while the apparatus is at rest, nor is there any ré- 
ceptacle for the holding of sand around or in front of the blast-nozzle 
while the apparatus is in opération. No one of the Gresham devices 
discloses the combination either of the first or second claim of the 
patent in suit. Référence was made by the counsel for the défendant 
to sundry other patents and devices as shovving the prior art, and it 
was contended that the state of the art was such as to négative in- 
vention on the part of Leach. I am unable to adopt this view. The 
prior art certainly did not disclose by way of anticipation his invention 
and, in view of its utility and the fact that no one conceived the idea 
before him, I am not prepared to hold that what he accomplished was 
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so obvious as to exclude invention on his part. I deem it unneces- 
sary further to allude to the évidence or to deal with the rennements 
of the experts. I am satisfied that the complainant is entitled to what 
it seeks. 

Let a decree accordingly be prepared and submitted. 



In re DE FOREST WIRELESS TELEGRAPH CO. et al. 

NATIONAL ELECTRIC SIGNALING CO. v. DE FOREST WIRELESS TEL- 

BGRAPH CO. et al. 

(Circuit Court, S. D. New York. Aprll 30, 1907.) 

Patents— Suit job Infeingement— Violation or Injonction. 

The violation of an Injunction agalnst Infrlngement of a patent by a 
défendant held not willful, where It substituted a device belleved to be 
noninfringing, and the fine for conteuipt for such violation fixed at the 
amount of complainànts' damages, costs, and disbursements. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 38, Patents, 5 619.] 

In Equity. Proceedings for contempt for violation of injunction. 
For former opinion, see 145 Fed. 354. 

Thomas W. Bakewell, F. W. H. Clay, and C. P. Byrnes, for com- 
plainant. 

Philip Farnsworth (Edmund Wetmore, of counsel), for défendants. 

RAY, District Judge. Judge Wheeler held défendants in contempt 
of the decree of the court in making and using and selling certain de- 
vices in violation thereof by an order made April 20, 1906. He re- 
ferred it to John A. Shields, Esq., as spécial master, to ascertain and 
report in certain matters, among others "the total expense of this 
motion to complainant, including counsel fées, expense of typewriting 
and printing the motion papers on behalf of complainant, ail ex- 
penses connected with obtaining évidence of violation of the injunc- 
tion, and ail other fées and expenses or disbursements of every kind 
and nature whatsoever caused and occasioned by the bringing and 
prosecution of this motion and the accounting hereby ordered." Ail 
questions of the punishment of défendants for violation of the in- 
junction were ordered to stand over until the coming in of the master's 
report. 

In substance, the findings of the master establish that défendants 
did not violate the injunction awarded and issued by making, using, 
and selling the spécifie device held to be an infringement. Anotlier 
device was substituted, one which défendants seem to hâve considered 
a noninfringing device. However, Judge Wheeler held it was an in- 
fringement, and a violation of the injunction to make, use, and sell 
same. This adjudication was made about April 7, 1906. April 17, 
1906, défendants applied to this court for time in which to substitute 
a noninfringing device. This application was decided May 1, 1906, 
and denied. Very soon thereafter the défendants made a substitution. 
The infringing devices were in use on ships mostly at sea, and I think 
the défendants are not properly chargeable with a willful violation of 
154 F.— 6 
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the injunction in its true spirit and meaning. After the order of April 
7th they knew they were in contempt, but tliey could not cliange in 
a day or a week or projjerly eut off communication vvith ships at sea. 
During the time Judge Wheeler lield the appHcation for a suspension 
of the opération of the injunction, défendants should not be charged 
with a willful and contemptuous défiance of tlie order or decree of tlie 
court in the sensé they well knew they were violating the injunction 
and intended so to do. Still they did violate the injunction and were 
in contempt as Judge Wheeler bas held, and that holding is conclusive 
hère. It can only be reviewed by the Court of Appeàls. By such 
violation of such injunction the complainants hâve sustained damages 
to their business and in, prosecuting the proceedings for contempt, viz., 
loss of sales, etc., at least $0,000, expenses $9,052.04, counsel fées 
$250, part of expenses of stenographer, etc., in this proceeding, $320, 
and the' fées of the master are $300, in ail $15,922.04. This sum $15,- 
922.04 is fixed as the amount of the fine to be imposed and which is 
imposed for the contempt. 

One aspect of the case, that of shipment of infringing devices to 
Norway, seems to be covered bv the décision of the Circuit Court of 
Appeals in Gould v. Sessions, G7 Fed. 163, 14 C. C. A. 3G6. As de- 
fendants indicate a purpose to appeal, the court will make any reason- 
able and authorized order pending a review of the holding of Judge 
Wheeler staying the collection of such fine on proper security being 
given. 



HILDRETH V. NORTON. 

(Circuit Court, N. D. New Yorlî. Jiiue 10, 1907.) 

Patents — Suit foh Infkinqembnt — Preliminaey Injunction. 

A preliminary iiijunctiou agaiiist infrinsenient of the Dickinson patent. 
No. 831,501, for a eandy-pulling inaeldne, denied on condition that de- 
fendant furnisli a bond ; the patent not liaving been ad.indieated uor long 
aequiesced in. 

In Equity. On motion for preliminary injunction. 

W. A. MacLeod, for the motion. 
H. A. Toulmin, opposed. 

RAY, District Judge. Défendant is the user merely of the alleged 
infringing machine, candy puller, made under Igou patent. No. 752,- 
979, issued February 23, 1904, application filed September 17, 1903. 
The Standard Candy Machine Company, of Columbus, Ohio, makes 
and sells thèse machines. Complainant allèges that this infringes the 
patent for candy puller issued to him, as assignée of Herbert M. Dick- 
inson, September 18, 190(5, on application filed November 5, 1901. 
Igou made several claims, some of which he abandoned after learning 
of the Dickinson application and an interférence proceeding to which 
he was not a party and to which he did not become a party, and his 
patent was granted pending the proceedings, subject to the pending 
interférence, and he was so informed. Igou, or those acting under 
him, went on supplying the trade. Complainant won out in the in- 
terférence proceedings, and his patent finally issued. 
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There is great différence in tlie form and appearance of the two 
machines, and complainant is not making a candy puller of the form 
shown in the Dickinson application. He insists, however, that his was 
a pioneer invention, and that his claims must be broadly construed; 
that, properly construed, they cover the Igou machine ; and that de- 
fendant infringes as a user thereof. No suit has been brought against 
the maker. It is disputed that they were made and sold after the 
complainant's patent issued. There has been no adjudication of the 
patent in suit, and no long acquiescence. Under thèse circumstances 
I do not think a preliminary injunction should issue, provided défend- 
ant will exécute to the plaintifï within 30 days and file in this court a 
bond in due form, to be approved by this court, in the pénal sum of 
$3,000, conditioned to pay ail costs, damages, etc., awarded against 
him. I do not think this matter should be determined in effect on 
affidavits and the bill. While there is a strong prima facie showing 
of infringement, the défendant has not undertaken to fully présent his 
défenses, and I do not think he should be required to do so on such 
a motion in such a case. Of course, the défendant cannot claim what 
Igou abandone'd; but it is claimed complainant's device shows no in- 
vention in view of the prior art, and that both Dickinson and Igou 
were but improvers in machines of this description. 

Motion denied, if bond is given; otherwise, granted. 



AMERICAN LOCOMOTIVE SANDER CO. v. ECONOMY LOCOMOTIVE 

SANDER CO. 
(Circuit Court, D. Delaware. June 10, 1907.) 

No. 254. 
Patents— Patentable Novelty. 

Claims 1, 2 and 8 of U. S. lettpi's patent No. 6.")6.5.~)3, granted to Henry 
L. Leach, assigner, &c., for "Improvonients in Pneumatic Track-Sanders 
for Locomotives," Jielâ void for laeli of patentable novelty. 
(Syllabus by the Court.) 

In Equity. 

Francis T. Chambers, for complainant. 
Hector T. Fenton, for défendant. 

BRADFORD, District Judge. In this case the American Loco- 
motive Sander Company charges the Economy Locomotive Sander 
Company with infringement of letters patent of the United States No. 
656,553, and prays for an injunction and an accounting. The patent 
was granted to Henry L. Leach, assigner to the complainant, August 
21, 1900, for alleged "Improvements in Pneumatic Track-Sanders for 
Locomotives." The charge of infringement has been restricted to 
claims 1, 2 and 8. The évidence in connection with the arguments of 
counsel has satisfied me that thèse claims, in view of the prior art, are 
wholly devoid of patentable novelty. I deem it as unnecessary to in- 
dulge in discussion on this point as it would be gravely to undertake 
to prove that two and two make four. The bill must be dismissed, 
with costs. 
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GLASGOW STEAM SHirPING CO. v. TWEEDIE TEADING CO. 
TWEEDIE TRADING CO. v. GLASGOW STEAM SHIPPING CO. 

(District Court, S. D. New York. April 4, 1907.) 

1. SirrppiNG— CiiAETEB Pabït— Ports en Route Be'I'ween New Tork a:xd 

lilîAZIL. 

Halifax, Nova Scotia, IicM, under tlie évidence, not. a port eu route tie- 
tweeu New York and tlie eastern coast of Soutli America, so as to entitle 
a charterer to proceed l)y tliat port on sucli a voyage under a cliarter 
party giving it tlie riglit to stop at ports en route. 

2. Samb— CoAL Delivered to Ciiarteeeb— JIaeket Pkice. 

Under a clause of a cliarter party foj' a steamer, wliicli required tlie 
charterer to pay îfor tlie coal in the vessel's bunkers at tlie tinie of lier 
delivery at tlie cuvrent inarket priée, tlie priée actually paid by tlie char- 
terer in the port of delivery for coal bought in the open nuirket to fill 
the bunkers, and also for other vessels at tlie saine finie, will be accepted 
as fixing the inarket priée rather than the price giveii the owuers on luere 
inquiries without any attempt to purchase. 

3. Saiie— Shortagb of Cargo. 

The owners of a vessel are riot liable to a finie charterer for a short- 
age in delivery of cargo which was received, tallied in, aud stowed, and 
also takeii out by the charterer's agents, and noue of which was lost, jetti- 
soued, or used diiring the voya.ge, altUough at the charterer's request the 
master gave a gênerai receipt for the cargo. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, § 435.] 

4» SAME— SUBVEYOB OF COAL ON REDBLIVEBY. 

AMiere there was a différence in the estimâtes of the owuers and char- 
terer in respect to tlie quantity of coal in a steamer's bunkers at the 
finie of her redelivery and each party called in a surveyor, each should 
bear his owu -expense. 

5. Same — Ctiartbb Hiee — Détention op Vessel in Quabantine. 

A provision of a time charter party mutually excepting restraiuts of 
princes, rulers, and people, «te., covers a détention of tlie vessel in quar- 
antine, and exempts the charterer from tlie payment of hire during tlie 
time of siieh détention. 

|Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, §§ 104, 
19.J.] 

In Admiralty. 
See 143 Fed. 184. 

Convers & Kirlin and Russell T. Mount, for Glasgow Company. 
Moen & Kilbreth, for Tweedie Company. . 

ADAMS, District Judge. The first of the above entitled actions, 
the Glasgow Steam Shipping' Company against the Tweedie Trading 
Company, was brought to recover certain unpaid hire. of the steara- 
ship Kelvinbank, under charter dated November 13, 1903,. amounting to 
$1,837.68 and an additional stim of $500 for the balance claimed to be 
due by the respondent on 635 tons of coal on board of the steamer when 
it was . delivered on the 3rd of December, 1903, making $3,337.68. 
The respondent défends on the grotind that the libellant refused to 
allow the steamer to proceed to the River Plate, South America, t>y 
way of Halifax, Nova Scotia, and St. John, New Brunswick, and that 
because of such refusai the vessel was quarantined in the River Plate 
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aiid lost several days, during which time she was off hire. The re- 
spondent also filed a cross libel, claiming damages of $6,000 on ac- 
count of the refusai to allow the steamer to be sent by way of Halifax. 

There were scvcral amounts claimed by the respondcnt which it was 
called upon to pay and which it contends it should bc reimbursed for 
by the libellant, to be notcd hereafter. 

The provisions of the charter party covering the disputed points are : 

"That tlu' said owiiers agrée to let, aud tlie said c-liarterers agrée to hire 
tlie said steaiiishiii trom the tinie of deiivery, for one trip from port or ports in 
l'nited States to port or ports in lîrazil &/or Hiver Plate via port or ))orts 
en route Steaiucr to be placed at tlie disposai of the Charterers at Xew 
Yoi'k. * * * 

S. Tliat tlie t'iiarterers sliall aocept and pay at once ou deiivery of steamer 
for ail Coal lu tlie Steamer's lîuukers ou deiivery and tlie Owiiers shall on 
expiration of tiiis Charter Party pay for ail Coal left in the Buiilicrs, each at 
the current luaiJîet priées, exeept as hereafter niodified as to jiriee ou redelivery 
at the res])eetive ports wliere she is delivered to theui btit it is mutually agreed 
that abont 500 tons of eoal is to be fiuantity left on board at port of redelivery 
the priée of whieh is iiow agreed to be 27/G per gross fou to be paid by steamer 
& owners on redelivery. 

4. Tliat the Charterers shall pay for the use and hire of the said Vessel 
Nino htindred and twenty-flve jiounds (£!)2ô'i Uritish Sterling per Caleudar 
Jlonth. eouimencing on aud from the day of her deiivery, as af'oresaid, and at 
aud after the saine rate for any part of a month; hire to continue until her 
deiivery, wilh cleau liolds to the owners, (luiless lostj in tlie River Plate. 

17. The act of God, enemies, fire, restraint of princes, rulers and people, and 
ail dangers and accidents of the seas. rivers, machiner^', boilers and steam 
navigation, and errors of navigation, throughoiit this Charter Party, always 
mutually excepted." 

Sending Vessel to South America via Halifax. 

The principal controversy is that relating to the right claimed by the 
charterer to send the vessel to the River Plate via Halifax. ThiJ; was 
before the court on exception to the cross libel and it was held that 
the matter was not determinable upon, the pleadings but was open to 
testimony. Tweedie Trading Company v. Glasgovi' Steam Shipping 
Co., Limited (D. C.) 143 Fed. 184. Testimony has therefore Ijeen 
taken hère by the libellant but none by the Tweedie Company exeept 
that of its président, Mr. Tweedie. A number of shipmasters and per- 
sons experienced in the trade hâve testified that Halifax and St. John 
could not, under any circumstances, be considered en route between 
New York and Brazil. It appears that there is no port on the direct line 
between New York and Pernambuco, the easternmost port of Brazil, 
but that some déviation from stich a line isusually ailowed which, 
however, would not include Halifax. This is substantially without 
contradiction by expert navigators, which Mr. Tweedie is mt. Thete 
is no route from Halifax to iirazil shown on the Track Cliart of the 
Hydrographie office of the Department of the Navy and it appears thit 
there is no direct trade between the port of Halifax and places in 
South America, goods being usually sent by way of New York. The 
witnesses hâve said that ports south of New York might be considered 
en route to Brazil but not ports north of New York, which seems 
consistent with the gênerai drift of the testimony and ordinary corn- 
mon sensé. The respondent urges that the distance from New York 
to Pernambuco via Halifax is shortcr than by way of Savannah, 
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Georgia, where tlie vessel went but that is immaterial. She went by 
way of Savannah because the contract provided for "ports in the 
United States" and Savannah was properly utilized under that pro- 
vision. It does not affect this question. The parties could hâve in- 
duded Halifax if they had wished but they did not do so. No pro- 
vision was made in the owner's pohcy of insurance for such a risk 
and the président of the respondent recognized that the owner did 
not hâve the privilège of sending the vessel to Halifax without paying 
an additional premium for the extra risk. 

It does not appear that the parties to the contract ever contemplated 
sending the vessel to any port in British North America and I must 
hold that the respondent was not entitled to send her to Halifax. The 
libellant contends that it was never requested to allow such privilège 
but I think that it sufificiently appeared the respondent claimed it in- 
directly and would doubtless hâve put the matter in more definite fomt 
if the owner had not anticipated the requirement and refused it in ad- 
vance. 

Price for Coal on Board When Delivered. 

The question of the amount which is recoverable for the coal on 
board dépends upon the market price which prevailed in New York at 
the time of delivery there in December, 1903. Section 3 of the con- 
tract, quoted above, required that the rate should be determined by 
the current market price, and the dispute is as to what price then pre- 
vailed. The libellant contends that $3.60 per ton was the correct 
amount and the respondent that the amount allovved, $2.95 per ton — 
based upon what it paid by contract for other coal, $2.60 per ton, plus 
35^ per ton for putting it into the bunkers — was correct. 

The libellant has shown by testimony that enquiries were made in 
the market for the price and it appeared to hâve been $3.24 alongside. 
The différence of 36 cents would be made up by the delivery in the 
bunkers. In Cliquot's Champagne, 3 Wall. 114, 125, 18 L. Ëd. 116, 
the trial court charged the jury: 

"Tlie market value of goods is the price at wliicli the owner of the goods, 
or the prodiicer, holds thein for .sale; the priée at which they are freely offered 
iii the market to ail the world ; such priées as dealers in the good.s are willing 
to recelve, and purcUasers are made to pay, wlieu the goods are bouglit uod 
Bold in the ordinary course of trade. You will percelve, therefore, that the 
actual cost of the goods is not the standard. On the eoutrary, that haviug 
heen the standard, the law has been ehanged, and for the standard of the co.st 
has been substituted another standard, to wit, the actual market value." 

The Suprême Court in affirming said (141) that évidence of this 
character was relevant and should be considered in connection with 
other évidence adduced by the parties. This testimony supports the 
libellant's contention, but on the other hand it appears that the re- 
spondent actually bought coal in the open market, trimmed into the 
bunkers, at $2.95 per ton. This steamer was furnished with coal àt 
that price and many others at about the same time. I regard this as 
better évidence of the market value than mère enquiries without any 
attempts to purchase. The suggestion that it was poor coal is without 
weight. It is not probable that the respondent would furnish steam- 
ers it was operating on time charters with inferior coal. The respond- 
ent's contention in this respect will be sustained. 
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Short Delivcry of Cargo. 

The charterer makes a claim for short delivery of a small portion of 
■oil and rope cargo loaded at New York for Maceio and Rio. Thèse 
consignments were received, talHed in and stowed by the charterer's 
agents. The master of the ship refused to receipt for them for such 
rcason hiit subsequently upon the reqnest of Mr. Tweedie, the chief 
officcr gave a gênerai receipt for the cargo. At places of destination 
ail of the cargo was taken ont by the charterer's agents. None had 
been lest, jettisoned or used during the voyage. The owner was not 
therefore liable for shortages. Golcar S. S- Co. v. Tweedie Trading 
Co. (D. C.) 146 Fed. 563, 566. 

Hire of Gear in Brazil. 

This is claimed under the provision : 

"22. Tliat the owiiers are to provide ropes, fnlls, slings and blocks, necessary 
to handle ordiiiary carj;o iip to three tons (of 2,240 pounds each) in weight, also 
lanterns for niglit worli." 

The chai^terer says that it was obliged to incur this expense because 
the ship's gear was insufficient but the master testified that the ship's 
gear was in accordance with the contract and he was not informed that 
the charterer was employing additional gear. The charterer lias not 
established a right to recover this item. 

Surveyor of Coal on Redelivery. 

The question presented in this connection is, by whom a charge 
for survey fées and for boat hire incurred by the libellant should be 
paid. It appears that there was a différence in the estimate of the 
quantity of coal on board the vessel at time of redelivery and a sur- 
veyor was called in by each party to décide it. It is proper that each 
should bear its own expense. 

Quarantine in River Plate. 

When the steamer went to that river she ran into a quarantine which 
delayed her for a period, said by the master to hâve been 48 hours. 
This should hâve been at the expense of the libellant, Tweedie Trading 
Co. V. George D. Emery Co. (D. C.) 146 Fed. 618, recently affirmed. 
The respondent is therefore entitled to crédit for the hire for this 
period. 

There will be a decree for the Glasgow Company, with an order of 
référence. The libel of the Tweedie Company will be dismissed. 



BAKBER V. HOilB INS. CO. OF ClïY OF XEW YORK. 

(District Court, S. D. New York. May 8, 1907.) 

Insurance— Marikf; Insiikance— Towers Polict. 

A marine policy of insurance ou a towing tug, insuring ngainst loss or 
damage for wliieli tlie tug sliould become legally liable eaused by collision 
or stranding. i)royided tliat tlie tug should be well found in auchors and 
the undprwriter only respousible for injuries received by a tow while suth 
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tow was alongsido or nttaclied to a liawscr. It<hh tliat Ihoi'p couUl be no 
recovery on tlie policy for llie loss of tows wliile tliey were at anclior wliere 
they liad beeii plated by tbe tug, aiid for wbicb sbe bad been adjudsed 
liable on tbe grouud tbat sbe liad left tbeiu iu au unsafe i)hit'e and iu- 
sufficiently anebored. 

In Adniiralty. 

Peter S. Carter, for libellant. 
Kneeland & Harrison, for respondent. 

ADAMS, District Jndge. This action was brouglit by William E. 
Barber against the Home Insurance Company of the City of New York 
to recover upon a policy of insurance the svmi of $;^;)8"3.17 claimed to 
be due by reason of the same having been paid and incurred in con- 
séquence of a decree in favor of the owners of the canal boats Stella 
O'Callaghan and Thomas A. Kilfoyle against the steamtug Flushing, 
insured under a policy covering the period of 13 months from the 
llth of July, 1903. The provisions in the policy pertinent to the claims 
in this action were : 

"Do make insnraiice * * * against any loss or daninge for wbieb the 
said tug niay liecome logally liable, caused ijy collision and or stranding us 
hereinafter stated. » * s 

ïbis Policy sball cover only tbe légal liability of tbe said tug for loss or 
damage and cliarges as berein provided. Kirst; AVben sueb légal iiability of 
said tug sball ba^-e been ineuri-ed or caused by in.iury to any otber vessel or 
crafts, tbeir freigbts tben boing earned on eargoes on board of sucli vessels 
or crafts at tbe time, of the disaster and or eargoes, by stranding and or eol- 
lision wliile they shall be iu to\v of tbe said tug, eitber alongside or at the end 
of a hawser. * * * 

This l'oliey sball not covcr any injtiry or damage to tbe hull, maehinery, 
englues, tackle or flttings of tbe said tug, and sball not cover any injnry or 
damage to any otber vessel or cargo or freigbt owned wbolly or in ijart by tbe 
insured. 

This Company sball not be liable for any loss or damage under this Policy, 
unless tbe liabilit.y of the said tug for sueh loss or damage sball bave boeu 
first deterinined by a suit at law or otberwise, if this Coni]iany sball so eleet. 
and in case légal eounsel shall be employed in defending any procecding to test 
tbe liability of the said tug, tbe same shall first be approved in writing Ity 
this Company. In ail cases wben the légal liability of tbe tug herein insui-ed 
sball bave been determined b,v any court of law, a certifled copy of snch dé- 
cision shall aceouipany and forni part of tbe proofs of loss. * « * 

Ail losses shall be payable in sixty days after proofs of loss and or damage 
and tbe aniount tbereof and proofs of intcrest and or liability of the insured 
.^atisfactory to this (."oinpany shall bave been niade and presented at the oftice 
of this Company; tbe amomit of any and ail indebtedncss to this Comiiany 
sball be first deducted tberefrom, and in ail cases of claim hereunder i:oO.!10 
IXillars shall also be deducted. 

Tbe insured as a part considération for this insurance, agrées and exi)ressly 
warrants: * * * 

Kourtb. Tbat tbe said tug shall at ail times be comnianded by and in 
charge of a duly licensed captain or pilot, and tbat sbe shall not tai;e in tow 
a larger number, of vessels or crafts tban sbe can at ail times safely bandle 
and fully protect, and tbat in ail cases where two or more vessels or crafts 
are towed togetber in the same tow tbey sball be so fasteued, moored or lash- 
ed to eacb otber witb proper fenders and other aiipliances as to pi'event their 
injuriug one anotber b.y eliafing, bunipiug, pounding or riding. 

Fifth. Tbat the said tug shall at ail times during the continuance of this Pol- 
icy be tight aud well fouud In ancbors, cable, rigging, tackle and apparel, as is 
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iisual antl custoniary, and that when tlie said tug shall lie fit anchor t. jhe 
niglit tiine, she sliall show otie or more lights in a conspicuous place, so as to 
waril and give notice to ajiproacliing vessels." 

The owners of the two cana! boats mentioncd filed libels against thc 
Flushing in the Easteni District of Xew Yorl<, which rcsultcfl in decrees 
for half damages against the tug. L'M Fed. 757. It was shown there 
that she took six barges in tow for distribution in Long Island Sound 
and after rcacliing Fieid Point, off Greenwich Harbor, Connecticut, 
the boats having no anchors, supplied one for tlieir use but it was small 
and proved insufficient to hold the flotilla in a moderate storm wliich 
subsequently arose. Threc of tlie boats therefore went ashore and 
two of them were lost. It was helfl that the tow was négligent in 
not having anchors but it also held that the tug Icft tlie boats in an 
unsafe place insuiïiciently anchored and was therefore liable in half 
damages. This was affirmcd on appeal. 145 Fed. 61-J, 70 C. C. A. 301. 
Thcreafter a final decree was entered in the eastern district against 
the Flushing for $702.30 and $791.93 and the libellant was obliged in 
addition to thèse sums to pay out $891.23 for the expenses of the ac- 
tions and, it is claimed, the further sum of $130.71 for witness fées 
and expenses. The foregoing after deducting -$200 particular average, 
provided for by the policy, amount to $3382.17, the amount first 
mentioned herein for which the action was brought. 

The respondent's defences are: 

"(1) ïliat theve was a breacli of tlie express warranty that tlie tviir slionld 
nt ail times during tlio contimianee of the policy he well l'onnd in nndiors as 
is usual and custoniary, and that said Tug liad V)epii adjudsîed liiilde for fail- 
ure to provide and furnish an anchor of snfflciont size for the re(iiiivenipnts of 
her tow. 

(2) That tlie injuries to the canal boats for which the tu^' hns lieen ad- 
.iudged liahle were not caused or incurred while said canal honts or either of 
tliein were in tow of said Tug, either alongsidc or at the end of a hawser." 

Thèse defences seem to be well sustained. 

1. The Fifth provision in the policy with respect to the fittings of 
the tug requires that she shall at ail times during the continuance of 
the policy "be well found in anchors." 

The courts in the case of the Flushing, supra, found that the tug 
was négligent in not having sufficient anchors and was therefore in 
fault. 

2. There can be no question that when this loss occurred, the lost 
vessels were not in tow of the tug, "either alongside or at the end of 
a hawser" and every other loss of the vessels of the tow is necessarily 
excluded under the terms of the contract. 

There is no similarity between this case and that of Ferguson v. 
Providence Washington Ins. Co. (D. C.) 135 Fed. 141, cited by the 
libellant, with référence to the rule for interpreting policies of insur- 
ance favorably to the insured. That action was under the old form of 
Towers Uability Policy which provided : 

"This insuriince is to fully indemnify the assured for loss and damage aris- 
iiig from or growing out of any accident caused by collision or stranding re- 
sulting from any cause whatever to any other vess'el or vessels, * * *' for 
which said steamer or its owners niay be legally liable." 



90 154 FEDERAL REPORTER. 

It îs évident that in making the présent form of contract the under- 
writer sought to exclude the kind of liability which was covered b_v 
tiie old form and there does not seem to be any reasonable doubt 
that it has succeeded. The form of policy was before Judge Lowell 
in the circuit court for the first circuit (Munson v. Standard Marine 
Ins. Co. [C. C] 145 Fed. 957), but nothing seems to hâve been deter- 
niined there which would aid in the construction of the contract so far 
as the questions presented hère are concerned. 

The libellant urges that the respondent is estopped by its action in 
referring the matter to its lavi'ver for a defence and cites The New 
York Central No. 19 (D. C.) 127 Fed. 475, but that case does not aid 
the contention. There was no false représentation or concealinent of a 
material fact by the respondent hère, or any other conduct legally 
prejudicial to the libellant, upon which an estoppel could be based. 

The libel is dismîssed. 



MORSE DRY DOCK & REPAIR CO. v. SEABOARD TRANSPORTA- 
TION 00. 

(District Court, S. D. New York. May 13, 1907.) 

CoNTB.\CTS— Conversion of Ship into BABeE— Delay in Completion. 

A libelant, wliich contraeted to couvert a ship into a barge for respond- 
ent in accordance with certain spécifications vvitliin a stated time, and 
stipnlated to pay liquidated damages for eaeli day's delay in completion 
beyond sucli time, held not entitled to be released from sucli payment on 
the ground that the delay was occasioned by clianges in the spécifications 
and extra work reqnired by respondent, wliich did not necessarily afCect 
the length of time reqnired, and where no extension was asked for wlien 
they were agreed to, nor because of respondent's delay in furnisbing a 
windlass, vvliere it appeared that libelant was not ready for it, but that 
the delay in completion was due to a strike of carpeuters in its employ, 
for which no provision was made in the contract. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 11, Coutracts, §J 
1375, 1379.] 

In Adniiralty. 

Armstrong, Brown & Boland, for libellant. 
Rumsey, Sheppard & Ingalls, for respondent. 

ADAMS, District Judge. ,This action was brought by the Morse 
Dry Dock & Repair Company against the Seaboard Transportation 
Company to recover a balance of $1,700., claimed to be due for work 
performed and material furnished in September, October and Novem- 
ber, 1906, in changing the ship John A. Briggs, owned by the respond- 
ent, into a barge, under a contract dated in September 190G. The con- 
tract was based on certain spécifications furnished by the respondent 
to the libellant and the following letters : 

"Brooklyn, N. Y., Sept. 5tb, 1906. 
Seaboard Trans. Ce, 1 Broadway, New York Oity. 

Gentlemen : — We hereby agrée to faithfuHy carry ont and complète ail the al 
terations and repairs to Ship 'John A. Briggs' as set forth in spécifications 
dated New York, August 30th, 1906, and to abide by ail the conditions ex- 
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pressed or implied therein for the sum of Eight thousand flve bundred and 
ninety six (8506) dollars and to complète the work in thirty flve (35) running 
days from the time of delivery of the ship at our yard, or pay to her owners, 
the Seaboard Transportation Company, as liquidated damages and not as 
penalty, the sum of Fifty dollars (,$00.) per day for each and every day during 
whic-h completion shall be delayed. 

Yours very truly Morse Bry Dock and Eepair Go., 

Edw. r. Morse, Genl Manager 
E. P. M. Jr. 
We also subniit approximate estimate of llve hundred and forty six (340) 
dollars to cnt 18" offi keel. E. P. Morse Jr." 

The contract originally provided that: 

"Old windlass to be removed, New Steam windlass with operating capstan 
to be installed. Ovvner to supply the windlass and capstan." 

This was modifiée! by the foUowing letter: 

"Brooklyn, X. Y, Sept. 15, 1906. 
Seaboard Transportation Co., 1 Broadway, New York City. 

Gentlemen : — lieplying to yonr request for estimate to install new hawse 
pipes on barge 'John A. Briggs,' including ail the necessary pattern work, etc., 
we herewith submit priée of Four hundred and seventy eight (478) dollars. 

We had estimated $289.00 to furnish and install hoistiug gear to raise prés- 
ent anchors. Should you décide to install the bawse pipes, we will give you 
crédit for this amount, which wlU niake the additional cost .$128.00. 

ïours very truly, Morse Dry Dock and Kepair Co., 

E. P. Morse Genl. Manager 
K." 

The contract finally called for payments for the work of $8.596. plus 
$546. phis $128. plus $661.98, the latter for extra work, and when it 
was finished, the respondent was willing tcpay, after deducting $1,700. 
which was claimed to be due by reason of 34 days' delay in completing 
the work after the stipulated time, October 12, 1906. This is the sum 
in dispute, the balance of the claim having been paid. 

The question in the case is whether the libellant is entitled to recov- 
er this sum or whether the respondent should be allowed to set off 
against it the claim of 34 days' delay in delivering the vessel, which at 
the rate of $50. per day would amount to the disputed sum. 

The pleadings show that the Briggs was delivered to the libellant 
which began work on the 7th day of September and between that date 
and the 15th day of November furnished the materials and labor called 
for by the modified contract and, between the same dates, the libellant 
performed extra work upon the vessel at the instance of the respondent 
of the agreed and reasonable value of $661.98. 

1. The first question is concerning the change in the spécifications 
agreed to by the parties and shown by the libellant's letter of Septem- 
ber 15th, quoted supra. 

This was a trifling matter, costing only $189. and nothing was said 
by the libellant with référence to any additional time which would be 
required in doing the work. Notice should hâve been given the re- 
spondent in some way if the libellant deemed the change would afïect 
the important provision of the contract respecting time. 

2. The second question concerns the extra work ordered by the re- 
spondent during the progress of the work. Thèse were a number of 



02 154 FEDERAL KEPORTEil. 

small items which did not interfère witli the contract work. It was 
likewise the duty of the libellant in accepting the orders for this work 
to notify the respondent if it would affect the completion of the contract 
in any way. In the absence of such notice, it must be assumed that 
the libellant did not expect this work would bear upon the provision 
as to time. The libellant's difficulty was with its carpenters and it ap- 
peared from the testimony of the libellant's gênerai manager that sncli 
work was very little affected by the extras. The libellant's claim in this 
connection is rejected. 

3. The respondent, under the spécifications, was to furnish the wind- 
lass. This was not supplied until October lltli, the day before the ex- 
piration of the period agreed upon for the completion of the work, and 
the libellant urges that the respondent's failure to furnish the windlass 
sooner was the cause of the delay. 

The testimony shows that the windlass could hâve been installed in 
from four to ten days, the latter an outside estimate, and that the other 
work was' progressing slowly, so that on October Ist about 75% was 
donc and'within the next 10 days 5% more. The respondent knew that 
the libellant was having trouble with its carpenters and it was not prob- 
able that the work would be completed for some time. Of course this 
did not justify the delay in the delivery of the windlass but it leads to an 
enquiry whether such delay was the proximate cause of the failure to 
complète the work in the agreed time. After examining carefully into 
the matter, I bave concluded that it was not. It was the libellant's duty 
under the contract to supply tlie boiler, without which no steam con- 
nections could be made with the windlass and the boiler did not reach 
the vessel imtil October 22d. Long before that time, it was apparent 
that in ail probability the work on the Briggs would be delayed beyond 
the 13th of October, and the respondent had an agent constantly at- 
tending to the matter and of course knew what the situation was and 
could judge what it was likely to be. The windlass was delivered in a 
completed state, the différent parts assembled together, with the ma- 
chine on the bed plate ready to be set down on the deck and bolted. 
It was thus only necessary to make a bed for it, complète the steam 
connections and put a capstan on top and with the work done in this 
way it could readily hâve been furnished in a few days, but instead of 
proceeding in this manner, the libellant took the machine apart becanse 
there was not room enough tO' put it in place owing to the absence of 
necessary carpenter work. There was no trouble about the work of 
the machinists in taking the machine apart but the work of carpenters 
was not obtainable, which doubtless accounts for the method that was 
adopted. Moreover there was so much obvions delay on account of 
the carpenter strike that it is fully sufficient to explain the whole trouble. 
The libellant in a letter to the respondent dated December 14, 1906, 
said in contending for the application of the strike clause, appearing at 
the head of the libellant's letter of September 5th : 

"On October Ist, ail of our carpenters went on strike, and tliey did not return 
to work until December lOth; notwithstnuding this, and our certain right to 
an extension of time equal to tlie nuniber of days between October Ist and 
December lOtb, because of this strike, we did employ non-union carpenters, and 
did finish your vessel before the end of the strike." 
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In this letter nothing was said about any delay from the windlass, 
the daim being that the delay was caused iDy the extra work, and re- 
ferring to the strike clause. 

Tliere seems to be no doubt that the delay was caiised by the strike 
of the libellant's carpenters. The respondent was in no way liable for 
a delay of this kind, no allusion having been made in the body of the 
contract for any exemption from responsibility for such cause and the 
note at the head of the letter being ineffective in vicw of the respond- 
ent's attention never having been called to it and it not having been 
seen by its contracting ofïïcers. 

The libel is disniissed. 



UNITED STATES v. BUKIIN]'; STEKL WOOL CO. 

BUEHNK STEEL WOOL CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. March 5, 1007.) 

Nos. 4,11 .j, 4.:i89. 

CrSTOMS DUTIES— Classification—Steki. AYool. 

Construing Tariff Act .Tuly 24, 1897. c. 11, § 1. Scliedulo C. pars. 13.1, l."?", 
193, 30 Stat. Itil, 1C7 [U. S. Coiiip. St. 1001, pp. 1(138. I(i;i0, 1G451, wlUeli 
paragraphs provide, res-pectively, for "steel in ail fonns and sliapes," for 
articles made from \yii'e, and for manufactures of steel, held, tbat steel 
wool is dntiable under tbe first of tliese provisions, ratUer thau eitlier 
of tbe otlier two. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

Thèse arecross-appeals from G. A. 6,40G (T. D. 27,530), in which the Board 
of General Appraisers, one member dissentiut;, sustained tbe less favorable 
of tbe two contentions made by the iniporters against tho assessment of duty 
by the collecter of customs ,at the port of New York. Tbe autbority for this 
décision was Biiebne v. U. S. (C. C.) 140 Fed. 772, which reversod a former 
décision of tbe Board (G. A. 5,927; T. D. 2n.0()1), and tbe appeals from wbi('b 
were dismissed by tbe Circuit Court of Api)eals (14.5 Fed. 1023, 74 O. C. A. 
681). Thèse proceedings involve the construction of tbe followiug provisions 
of Tarife Act July 24, 1807, c. 11, § 1, Scbedule C: 

"Par. 193. Articles or wares not specially provided for in this act, com- 
posed wholly or in part of iron, steel, * * « or other métal, and whetber 
partly or wholly manufactured, forty-flve per centum ad valorem." 30 Stat. 
1G7 [U. S. Comp. St. 1901, p. 1C4.5]. 

"Par. 135. Steel ingots, cogged Ingots, blooms, and slabs. by whatever pro- 
cess made; die blocks or Wanks, billets and l)ars and tapered or bevelod bars; 
mill shafting ; pressed, sheared, or stamped shapes ; saw plates wholly or 
partially manufactured ; hammer molds or svi'aged steel ; gun-barrel molds not 
in bars ; alloys used for substitutes for steel in tbe manufacture of tools ; ail 
descriptions and shapes of dry sand, loam, or iron-molded steel castings ; 
sheets and plates and steel in ail fonns and shapes not specially provided for 
in this act." 30 Stat. 101 [U. S. Comp. St. 1001, p. 1038]. 

"Par. 137. * « * Articles manufactured from * * * steel * * * 
wlre shall pay the rate of duty imposed upon tbe wire used in the manu- 
facture of such articles, and in addition thereto one and one-fourth cents 
per pound." 30 Stat. 161 [U. S. Comp. St. 1901, p. 1G301. 

The Board held the merchandise in controversy (steel wool) to be dntiable 
under tbe second of thèse provisions ; the government eontends that it was 
properly classified under the first ; and the importers assign as error the fail- 
ure of the board to sustain their alternative contention under the tbird. 
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J. Osgood Nichols, Asst. U. S. Atty., and W. Wickham Smith, for 
the United States. 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 

HOUGH, District Judge. Study of the printed record confirms 
the impression that this case requires and will receive décision by the 
high appellate tribunals. I find nothing in this record, hovvever, which 
enlarges previous knowledge as to the origin, nature, manufacture, 
or use of "steel wool." Ail that is newly brought forward is a tech- 
nical description or explanation of tlie articles specifically enumerated 
in paragraph 135 of the tariff act of 1897 (Act July 24, c. 11, § 1, 
Schedule C, 30 Stat. 161 [U. S. Comp. St. 1901, p. 1638]), made by 
men for the most part engaged in the trades of manufacturing or 
selling them. The argument based upon such évidence is not really 
that courts and appraisers hâve hitherto been misled as to the nature 
of steel wool, but that they hâve not given sufficient importance to 
the nature of the articles specifically enumerated in paragraph 135 ; 
and it is strenuously urged that, had such due considération been giv- 
en, it would hâve appeared that the catalogue of articles contained in 
that paragraph comprises the cruder or simpler products of a rolling 
mill, and that therefore the catch-ail clause thereof should not be ex- 
tended to include so highly manufactured an article as is hère under 
considération ; i . e., steel wool or steel shavings. 

It seems to me going too far to describe the articles of steel specifical- 
ly enumerated in paragraph 135 as "crude," or even "simple," for 
many of them are of complex design, and ail présuppose great in- 
ventive and mechanical skill, and are finished or completed in the sensé 
that they are ready for the markets of the world. But it is true that 
as a class they are, though the finished products of the mill, but the 
raw material for some other métal industry — for the machine shop 
or the builder. No article there enumerated is ordinarily used by the 
final consumer, or put to its ultimate use, by the name or in the shape 
described by the name used in paragraph 135. If, therefore, the ma- 
terial of a steel ingot (dutiable under paragraph 135), after becoming 
a wire rod (dutiable under paragraph 136), and next wire (dutiable 
under paragraph 137), and finally steel wool, legally reverts in its ulti- 
mate form to the category from which it started (as it does by being 
considered a "form or shape of steel"), it is certainly difficult to see how 
any manufacture wholly of steel can ever be assigned to paragraph 
193. In truth an "article * * * composed wholly * * * Qf 
steel" is necessarily a "form or shape of steel." To be sure, it is 
shown in this case that the word "shape" has a technical meaning and 
is applied to certain standard products of structural steel material — 
e. g., tees, angle bars, bulbs, etc. But no manufacturer could fill an 
order for steel forms or "forms of steel," so that the confusion be- 
tween the two paragraphs obviously exists, unless the rule of ejusdem 
generis be applied to paragraph 135. With the Appraisers, who filed 
the décision appealed from, I feel the force of this reasoning, but per- 
ceive no facts in the présent record authorizing a departure from (C. 
C.) 140 Fed. 772, while the légal reasoning above outlined can not be 
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reconciled with United States v. Binney, 82 Fed. 993, 27 C. C. A. 347. 

It follows that the appeal of the United States cannot be sustained 
in this court. 

The point raised by the importers' appeal has been decided adversely 
to it in previous cases ([C. C.] 140 Fed. 773); and it does net, in my 
opinion, bear further argument. 

The importers' appeal is denied. 



WESTERN UNION TELEGRAPH CO. v. ANDREWS et al. 
(Circuit Court, E. D. Arkansas, W. D. June 22, 1907.) 

1. CORPOSATIONS FOREIGN COBPOEATIOX.S — DOINO BUSIKESS IN StATE— 

Failure to Comply with Law — Penalties — Actions — Nature akd 

POBM. 

An action to recover a penalty agaiust a foreijjn coriwration for doing 
business in Arkansas witliout comiilying with Act May 1.3, 1907, was not 
a criminal prosecution, so as to be beyond the jurisdiction ot the fédéral 
courts of chancery sitting in that state to enjoin the maintenance thereof, 
but was entirely a civil proceedlng. 

[Ed. Note. — Bnjolning proceedings in state courts, see notes to Garner 
V. Second Nat. Bank, 10 C. C. A. 00; Central Trust Co. of New York 
V. Grantham, 27 C. C. A. 575 ; Copeland v. Bruuiug, 03 C. C. A. 437.] 

2. Courts — Fédéral Courts — Jurisdiotion — ^Action Against State. 

Act Ark. May 13, 1907, provides that foreigu corporations shall not 
do business in the state until they hâve complied with the act, which 
requires the filing of a copy of the articles of incorporation, with the con- 
sent that service of process niay be had on the Secretary of State, and 
that it will not remove any action against it to any feder.nl court with- 
out consent of the other party, requires payment of certain speeiiied fées, 
and déclares that any foreigu corporation failing to comply and dolng 
business in the state shall be subject to a tine of not less than ^1,000, to be 
recovered in suits to be brought in the name of the state by the prose- 
cuting attorneys for the beueflt of the county in which the suit is brought. 
and paid into the county's gênerai revenue; one-fourth of the recovery 
to belong to the prosecuting attomey as a part of his compensation. Held, 
that a suit by a foreign telegraph company, having failed to comply 
with euch act, against the prosecuting attorneys of the judieial circuits 
of the state, to restrain them from instituting any proceedings to recover 
penalties against complainant for its refusai to comply with the act on 
the ground that it was unconstitutional, was an action against the de- 
fendants merely in their capacity as attorneys for the state, and was in 
effect a suit against the state, within Const. U. S. Amend. 11, declarlng 
that the judieial power of the United States shall not extend to any suit 
eommenced or prosecuted against one of the United States by eitizens 
of another state, etc. 

[Ed. Note. — Fédéral jurisdiction of suits aganist state, see note to 
Tlndall V. Wesley, 13 C. C. A. 105.] 

3. Same— State as Party. 

No suit can be maintalned in the courts of the United States against 
the officers of a state, when the state, though not named in the pleadings, 
is the real party against which the relief is asked and the judgment will 
operate. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 844%.] 

4. Same. 

A suit is maintainable in, the fédéral courts against a state officer 
claiming under an unconstitutional state statute, where he holds posses- 
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sion or is nbout to take possession or commit a trespass on property 
belonging to or in plaintiff's possession. 

[Ed. Xote. — For cases in point, see Cent. Dig. vol. 13, Courts, § 844%.] 

5. Staïes — State Officebs — Actions Against Officees. 

The exemption of a state from .indicial process does not protect its 
ofïlcers aud agents from Personal liability in au action of tort in' a private; 
person wlioso riglits of proporty bave boen v,'rongfnlly invaded or injured 
by tbe antbority of the state; and in case tbe remedy at law is inadé- 
quate the ofticers may be restraiued by in.iiniction from dolng positive 
acts for wliicb they would be jjersonaily liable for tals;ing or in.iuriug 
plaintiff's property in violation of tbe Coustitutiou and laws of tbe 
United States. 

6. Same — Real Taety in Inteeest. 

A state is tbe real party in interest in a suit brought against its otïï- 
cers, wlien tbe relief sought is tbat wliicb iuures to tlie state aloiie, or 
wben the suit will hâve tlie effect of depriving tbe state of funds or prop- 
erty in its i)ossossion. 

7. Same — Enforcement of Tabiff. 

An action to prevent the enforcemont of a taritï wbicli is uureason- 
able and contiscatory, and which is to be enforcod by a commission or 
other otflcials acting inerely as administrative 'agents for the state, is 
not one against the state, if the act is uneoustitutional and void as 
against tlie plaintiff; but tbe rule is otberwise wiiere the proceeding is 
against the otficers of the state to test tbe constitutionality of tbe stat- 
ute in the enforcement of wliich the ofhcers will act only by formai judi- 
cial proceedihgs in the coiu'ts of the state as its attorneys. 

Rose, Hemingway, Cantrell & Loughborough, Henry D. Ëstabrook, 
and Rush Taggart, for complainant. 

William F. Kirby, Atty. Gen., and Lewis Rhoton, Pros. Atty., for 
défendants. 

TRIEBER, District Judge. The complainant, a corporation exist- 
tng under the laws of the state of New York and engaged in the busi- 
;iess of conveying messages by telegraph, seeks by this bill to en- 
jOin the défendants, who are the prosecuting attorneys of the 17 
judicial circuits of the state of Arkansas, from instituting against 
it any proceedings' for penalties for its failure or refusai to comply with 
the provisions of an act of the General Assembly of the state entitled 
"An act to permit foreign corporations to do business in Arkansas, 
and fîxing fées to be paid by ail corporations," approved May 13, 
1907. The act is as follows: 

"Section 1. Every company or corporation incorporated under the laws 
of other states, territory or country, including foreign railroad and foreign 
flre and life Insurance compauies, now or hereafter doing business in this 
state, shall file in the office of the Secretary of State of this state a copy of 
its charter or articles of incorporation or association, or a copy of its certifl- 
cate of incorporation, duly autheuticated and eertified by the proper author- 
ity, together with a statement of its assets and liabilities, and the amount 
of its capital employed in this state, and shall also designate its gênerai 
office or place of business in this state, aud shall name an agent upon whom 
process may be served: Provided, before authority is granted to any foreign 
corporation to do business in this state, it must file with the Secretary of 
State a resolution adopted by its board of directors, consenting tbat service 
of process upon any agent of said company in this state, or upon the Secre- 
tary of State in this state in any action brought or pending in this state, 
shall be valid service upon said company; and if process is served Upon 



WESTERN UNION TELEGRAPH CO. V. ANDREWS. 97 

the Secretary of State it shall be liis duty to at once send it by mail, ad- 
dressed to the company at its principal office ; and if any company shall, 
without consent of the other party to any suit or proceeding brought by or 
agaiust it in any court of this state, remove said suit or proceeding to any 
fédéral court, or shall institute any suit or proceeding against any citizen 
of this State in any fédéral court, it shall be the duty of the Secretary of 
State to forthwith revoke ail authority of said company and its agents to 
do business in this state, and to publlsh such revocation in some newt^paper 
of gênerai circulation published in this state; and if any such corporation 
shall thereafter continue to do business in this state it shall be subject to the 
penalty of this act for eaeh day It shall continue to do business in the state 
after such revocation. 

"Sec. 2. Any foreign corporation which shall fail to comply with the pro- 
visions of this act, and shall do any business In this state, shall be subject 
to a fine of not less than $1,000 to be recovered before any court of compé- 
tent jurisdiction, and ail such fines so recovered shall be paid into the gên- 
erai revenue fund of the county in which the cause of action shall accrue, 
and It is hereby made the duty of the prosecuting attomeys to institute said 
suits in the name of the state for the use and benefit of the county in which 
the suit is brought, and such prosecuting attorney shall receive, as his com- 
pensation, one-fourth of the amount recovered ; and, as an additional penalty, 
any foreign corporation which shall fail or refuse to file its articles of in- 
corporation or certiflcate as aforesaid, cannot make any contract in this 
.state which can be enforced by it either in law or equity, and the complying 
with the provisions of this act after suit is instituted shall in no way validate 
said contract. 

"Sec. 3. That ail corporations hereafter incorporated in this state, and ail 
foreign corporations seeking to do business in this state, shall pay into the 
treasury of this state for the filing of said articles a fee of $25 wherë the 
capital stock is $50,000 or under ; $75 where the capital stock is over $50,000 
and not more than $100,000, and $25 additional for each $100,000 of capital 
stock. Any foreign mutual corporation having no capital stock shall be re- 
quired to pay to the Secretary of State for flling its articles of incorpora- 
tion the sum of $500: Provided, however, nothing in this section shall apply 
to fraternal orders that write Insurance. 

"Sec. 4. That Act No. 185, approved April 17, 1907, and entitled 'An act 
to provide a manner in which foreign corporations may become domestic 
corporations, and for other purposes,' and ail laws and parts of laws in con- 
flict herewith, be and the same are hereby repealed." 

The bill, so far as it is necessary to set it out for the purpose of 
the demurrer to the jurisdiction, charges that the complainant is now, 
and has been for years, engaged in the tclegraph business throughout 
the United States, and within the state of Arkansas, having fully 
complied with the acts of Congress which are set out in the bill, and 
also the valid laws of the state of Arkansas ; that it has invested over 
$160,000 in building and maintaining its Unes and offices in this state, 
and that for certain reasons unnecessary to mention in this statement 
this act is unconstitutional as to complainant; that for this reason it 
does not deem itself bound to pay the fées attempted to be exacted f roni 
it by this act for the purpose of continuing its business in this state, 
and which fées, it is alleged, exceed $35,000 ; that the varions prosecut- 
ing attorneys of the state in whose districts complainant is carrying on 
its business, unless restrained by the order of the court, will, as they 
hâve threatened to do, institute numerous actions for the recovery of 
the penalties prescribed by the act, which is no less than $1,000 for 
each alleged violation. Défendants challenge the jurisdiction of this 
court unan two grounds: First, that an action for the penalties is a 
154 F.— 7 
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criminal prosecution,.and for this reason it is not within the jurisdiction 
of this court, sitting as a court of chancery, to enjoin actions for their 
recovery; second, that the action is one against the state, which is not 
the real party to be afïected thereby, and for that reason within the 
prohibition of the eleventh amendment to the Constitution of the 
United States. 

1. As the act merely provides for the recovery of a penalty, it is, 
under the laws of the state of Arkansas, as construed by the décisions 
of its highest court, a civil suit, and not a criminal prosecution, within 
the meaning of the Constitution and laws of the state of Arkansas. 
Railway Co. v. State, 56 Ark. 166, 19 S. W. 572; Kansas City & 
C. R. R. Co. v. State, 63 Ark. 134, 37 S. W. 1047; St. L., I. M. 
& S. Ry. Co. v. State, 68 Ark. 561, 60 S. W. 654 ; C, O. & G., etc., 
Ry. v. State, 75 Ark. 369, 87 S. W. 631. In those cases the actions 
were instituted for alleged violations of section 6595, Kirby's Dig., 
digested in Mansfield's IDigest as section 5478, and in Sandels & Hill's 
Digest as section 6196. That act provided for a penalty of $200 for 
the failure of any railroad company to blow its whistle or ring its 
bell when at least 80 rods from the place where the train crosses a road. 
Following the construction of the highest court of the state in the 
interprétation of its Constitution and statutes, the court holds that 
this is not an action to restrain criminal prosecutions, but an action to 
enjoin civil suits for the recovery of penalties. 

3. Is this an action against the state, within the prohibition of the 
eleventh amendment to the Constitution? Counsel for both parties 
hâve cited numerous cases to sustain their respective contentions. A 
careful examination of thèse cases shows that the supposed conflicting 
views of the Suprême Court of the United States, as well as those of the 
national courts inferior to that tribunal, are not real, and that, consider- 
ing carefuUy the facts in each case, there is little trouble in reconciling 
thèse supposed divergent views and arriving at a correct conclusion as 
to what is now the settled law as declared by the Suprême Court of the 
United States. The principle as laid down by Chief Justice Marshall 
in Osborn v. Bank of the United States, 9 Wheat. 738, 856, 6 I^. Hd. 
204, that a state is not sued unless it is named as a défendant upon 
the record, may be said to hâve been abandoned long ago. To re- 
view ail the cases determined by the Suprême Court of the United 
States and the numerous inferior national courts on that subject since 
Osborn v. Bank of the United States would serve no useful purpose, 
as the later décisions review ail thèse cases and formulate what must 
now be considered the law on that subject. 

A leading case on that question is In re Ayers, 123 U. S. 443, 487, 
502, 503, 8 Sup. Ct. 164, 31 U. Ed. 216. In that case Mr. Justice 
Matthews, delivering the opinion of the court, said : 

"It must be held as the settled doctrine of this court, establlshed by its 
récent décisions, 'that the question whether a suit is within the prohibition 
of the eleventh amendment is not always determined by référence to the 
nominal parties on the record.' This, it is true, is not in harmony with what 
was said by Chief Justice Marshall In Osborn v. Bank of tlie United States. 
'The state not belng a party on the record, and the court haviug jurisdiction 
over those who are parties on the record, the true question is not one of 
jurisdiction, but whether, in the exercise of Its jurisdiction, the court ought 
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to niake a dftcree against the défendants — wliether they are to be considered 
as liavlng real iuterests, on as being only nominal parties.' This conveys tbe 
intimation that wliere tlie défendants, who are sued as officers ot the state. 
hâve net a real, but merely a nominal, interest in the controversy, the state 
appearing to be the real défendant, and therefore an indispensable party. if 
the jurisdiction does not fail for want of power over the parties, it does 
fail, as to the nominal défendants, for want of a suitable subject-matter." 

After reviewing numerous authorities, the learned justice proceeds : 

"A bill, the object ot which is by iujmiction Indirectly to compel tlie spé- 
cifia performance of the contract, by forbidding ail those acts and doiugs 
vvhieh eonstitute breaches of the contract, must also necessarily be a suit 
agaiiist the state. In such a case, though the state be not nominally a party 
on the record, if the défendants are its officers and agents, through whom 
alone it can act in doing and refusing to do the things which eonstitute a 
breach of its contract, the suit is still, in substance, though not in form, a 
suit against the state. * * * It may be asked, what is the true grouud of 
distinction, so far as the protection of the Constitution of the United States 
is Invoked, between the contract rights of the complainant in such a suit, 
and other rights of person and of property? In thèse latter cases it is said 
that .lurisdlction may be exereised against individual défendants, notwith- 
standing the officiai character of their acts, wUile in cases of the former de- 
scription the jurisdiction Is denled. The distinction, however, is obvions. The 
acts alleged in tbe bill as threatened by the défendants, the présent petition- 
ers, are violations of the assumed contract between the state of Virginia and 
the eomplainauts, only as they are considered to be the acts of the state 
of Virginia. The défendants, as individuals, not being parties to that con- 
tract, are not capable in law of committing a breach of it." 

In Fitts V. McGhee, 173 U. S. 516, 538, 19 Sup. Ct. 369, 374, 43 
L. Ed. 535, the court said: 

"To secure the manifest purposes of the constitutional exemption guarantied 
by the eleventh amendmeut requires that it should be interpreted, not liter- 
ally and too narrowly, but fairly, and with such breadth and largeness as 
effectually to accomplish the substance of its purpose. In this spirit it must 
be held to cover, not only suits brought against a state by name, but those 
also' against its officers, agents, and représentatives, where the state, though 
not named as such, is nevertheless the only real party, against which alone 
in fact the relief is asked, and against which the judgment or decree effect- 
Ively opérâtes. * * * if thèse prinelples be applied in the présent case, 
there is no escape from the conclusion that, although the state of Alabama 
was dismissed as a party défendant, this suit against its officers is really one 
against the state. As a state can act only by its officers, an order restrain- 
Ing those officers from taking any steps, b,y means of Judicial proceedings, in 
exécution of the statute of 189.5, is one which restrains the state itself, and 
the suit is consequeutly as much against the state as If the state were named 
as a party défendant on the record." 

In repl}' to the contention of counsel that the suit was not one 
against the state (Reagan v. Farmers' Loan & Tru-st Co., 154 U. S. 
363, 14 Sup. Ct. 1047, 38 L. Ed. 1014, Smyth v. Ames, 169 U. S. 466, 
18 Sup. Ct. 418, 43 L. Ed. 819, and other cases similar to those there 
cited), the court distinguished those cases from the one before it, 
saying : 

"Upon examination it will be found that the défendants in each of those 
cases were officers of the state specially charged with the exécution of a state 
enactment alleged to be unconstitutional, but under the authority of which, 
it was averred, they were committing or were about to commit some spécifie 
wrong or trespass to the injury of the plaintiff's rights. There is a wlde 
différence between a suit against individuals holding officiai positions under 
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a State, to prevent them, under the sanction of an unconstitutional statute, 
from committing by some positive act a wrong or trespass, and a suit against 
offlcers of a state merely to test tlie constitutionàlity of a state statute, in 
tlie enforeement of whicli tiiose officers wiil act only by formai judicial 
proceedings in the courts of the state. In the présent case, as we hâve said, 
neither of the state offlcers named held any spécial reiation to the particular 
statute aileged to be unconstitutional. They were not expressly directed to 
see to its enforeement. If, because they were law officers of the state, a 
case could be made for the purpose of testing the constitutionàlity of the 
statute, by an injunction suit brought against them, then the constitutionàlity 
of an act passed by the Législature could be tested by a suit against the 
Governor and the Attorney General, based upon the theory that the former, 
as the executive of the state, was in a gênerai sensé charged with the exécu- 
tion of ail its laws, and the latter, as Attorney General, might represent 
the state in litigation Involving the enforeement of its statutes." 

The restilt of that décision was that the injunction which had been 
granted. against thèse officers by the Circuit Court was dissolved 
and the cause directed to be dismissed for want of jurisdiction. 

This distinction is aptiy stated in Missouri, etc., Ry. Co. v. Missouri 
R. R. Com., 183 U. S. 53, 60, 22 Sup. Ct. 18, 31, 46 L. Ed. 78, where 
the court said: 

"It is true that the state has a governmental interest in the welfare of its 
citizens, in compelling obédience to the légal orders of ail its officiais, and 
in securing compliance with ail its laws. But such gênerai governmental in- 
terest is not that which makes the state, as an organized political communitj', 
a party in interest in the litigation ; for, if that were so, the state would 
be a party in interest in ail litigation, because the purpose of ail litigation 
Is to préserve and enforce rights and secure compliance with the law of the 
state, eitlier statute or common." 

In that case the state board had instituted suit for the purpose of 
enforcing certain orders regulating fares over a bridge. It was sought 
by the défendant to remove the cause to the United States court, and 
the court held that, a fédéral question being involved, it could be 
donc. In the case at bar the payment of the franchise tax is solely 
for the benefit of the state, and the penalties are only intended to en- 
force compliance with the law. Payment into the state treasury of 
the fées prescribed prevents ail actions for penalties. 

In Cotting v. Kansas City Stockyards Co., 183 U. S. 79, 22 Sup. 
Ct. 30, 46 Iv. Ed. 92, the Attorney General of the state of Kansas had 
been joined with the corporation in a suit which was instituted by a 
stockholder for the purpose of preventing him from instituting pro- 
ceedings for penalties for failure on the part of the stockyards com- 
pany to comply with the laws of the state of Kansas regulating charges. 
The défense that a suit against the Attorney General was in fact a suit 
against the state was not raised in the court below, but for the first 
time in the Suprême Court. The court disposed of the question, in 
view of the fact that the question had not been raised in the court 
below, as f ollows : 

"Without expressing any opinion as to the Jurisdiction of the court, if 
it had been properly and seasonably challenged, we think the true solution 
of this matter will be found in directing a dismissal of the suit as to the 
Attorney General, without préjudice to any other suit or action." 

In Belknap v. Schild, 161 U. S. 10, 18, 24, 16 Sup. Ct. 443, 40 L. 
Ed. 599, a bill had been filed against Belknap, a commodore of the 
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United States navy, in charge of a navy yard of the United States, 
for an infringement of letters of patent granted by the United States 
to the plaintifï for an improvement in caisson gâtes, and also to enjoin 
him from using it in the navy yard. In holding that this was a suit 
against the United States, and for that reason could not be maintaincd, 
the court said : 

"But tlie exemption of the United States from .ludicial procefis does not 
protect tlielr offlcers and agents, civil or military, in time of peace, from being 
personally liable to an action of toi't by a private person whose rights of 
property they liave wrongfully invaded or injurert. even by authority of the 
United States. Such ofticers or agents, althongli acting under order of the 
United States, are therefore personally liable to be sued for their own infriilge- 
ment of a patent. The extent to which offlcers or agents of the governmcnt 
may he restrained by Injunctlon from doing unlawfnl acts to the préjudice 
of private rights is illnstrated by tlio décisions of this court regarding in,iunc- 
tioiis from the courts of the United States to officers and agents of a state, 
vî'hich, by the Constitution of the United States, is as exempt as the United 
States are from private suits. In a suit to which the state is neither form- 
ally nor really a party, its offlcers, altliough acting by its order and for its 
beneflt, may be restrained by injunction, when the remedy at law is inadé- 
quate, from doing positive acts, for which they are personally and individually 
liable, taking or injuring the plaintifE's property, contrary to a plain officiai 
duty requlring no exercise of discrétion, and in violation of the Constitution 
or laws of the United States. But no injunction can be issued against offlcers 
of a state, to restrain or control the use of property already in tlie p-^ssession 
of the state, or money in its treasury when the suit is commenced, or to coin- 
pel the state to perform its obligations, or where the state has otherwise such 
an interest in the object of the suit as to be a necessary party." 

After reviewing numerous authorities the court announced its 
conclusion in the f ollowing language : 

"In the présent case the caisson gâte was a part of the dry dock in a navy 
yard of the United States, was constructed and put in place by the United 
States, and was the property of the United States, and held and used by the 
United States for the public beneJlt. If the gâte was made in infringement 
of the plalntlff's patent, that did not prevent the title in the gâte from yest- 
ing in the United States. The United States, then, had both the title and 
possession of the property. The United States could not hold or use it, ex- 
cept through offlcers and agents. Although this suit was not brought against 
the United States by name, but against their offlcers and agents only, never- 
theless, se far as the bill prayed for an injunction and for the destruction 
of the gâte in question, the défendants had no individual interest in the con- 
troversy. The entire interest adverse to the plaintiff was the interest of the 
United States in property of which the United States had both the title and 
the possession. * * * And the suit, therefore. could not be maintained 
without violating the principles aflirmed in the long séries of décisions of 
this court, above cited." 

The same conclusion was reached in International Postal Supply 
Co. V. Bruce, 194 U. S. 601, 24 Sup. Ct. 820, 48 L. Ed. 1134. 

In Minnesota v. Hitchcock, 185 U. S. 373. 386, 28 Sup. Ct. 650, 
46 L. Ed. 954, the state of Minnesota sought to enjoin the Secretary 
of the Interior and the Commissioner of the General Land Office 
from selling certain lands, claiming that they had been granted to that 
state by previous acts of Congress. One of the questions was whether 
this was not an action against the United States, and it was held that 
it was, although not a party to the suit, which was brought against the 
Secretary of the Interior ; the court holding : 
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"Tbe légal title to thèse laiids is In tlie United States. The officers named 
as défendants hâve no interest in the lands or the proceeds thereof. Th(> 
United States is proposing to sell them. ïhis suit seelis to restrain the United 
States fi'om such sale — to dlvest the Government of its tltle and vest It in 
the State. The United States is, therefore, the real party affected by the 
judgment and against which in fact it will operate, and the officers hâve no 
pec'uniary interest in the matter. If vi'hether a suit is one against a state is 
to be determined, net by the fact of the party named as défendant on tlie 
record, but by the resuit of the judgment or decree which may be eutered. 
the same rule must apply to the United States. ïhe question whether the 
United States is a party to a coutroversy Is not determined by the nierely 
nominal party on the record, but by the question of the efïect of the judgment 
or -decree which can be entered." 

See, also, Oregon v. Hitchcock, 302 U. S. 60, 26 Sup. Ct. 568, 50 
L. Ed. 935 : Naganab v. Hitchcock, 202 U. S. 473, 26 Sup. Ct. 667, 
50 L. Ed. 1113. 

In Chandler v. Dix, 194 U. S. 590, 24 Sup. Ct. 766, 48 L. Ed. 1129, 
it was sought by an action against the Auditor General of the state 
of Michigan to cancel as a cloud on the title of real estate claimed 
by plaintiff certain sales of lands made to the state of Michigan for 
nonpayment of taxes under laws alleged to be unconstitutional and 
void, The statutes of Michigan provided that, in actions of that kind : 

"ïhe Auditor General shall be made a party défendant to ail actions or 
proeeedings instituted for the purpose of setting aside any sale or sales for 
delinquent taxes on lands held as state tax lands, or which hâve been sold 
as such, or which hâve been sold at annual tax sales, or for the purpose of 
setting aside any taxes returned to him and for which sale has not been 
made." 

And it was held that the state of Michigan, in enacting this législa- 
tion, had in mind only proeeedings of that nature in the courts of the 
state, and for this reason it was not a waiver of the immunity granted 
to the state from being sued in the national courts by the eleventh 
amendment to the Constitution. 

A similar conclusion was reached by the court in Smith v. Reeves, 
178 U. S. 436, 446, 20 Sup. Ct. 919, 44 L. Ed. 1140, arising under the 
statutes of the state of California. 

. In Arbuckle v. Blackburn, 113 Fed. 616, 51 C. C. A. 122, 65 L. R. 
A. 864, it was sought to enjoin the dairy and food commissioner ot 
Ohio from prosecuting the vendors of a certain article of food, be- 
cause of an alleged violation of the pure food laws of that state. The 
injunction was dertied. Judge Day, now Mr. Justice Day of the 
Suprême Court, in delivering the opinion of the court, said after quot- 
ing from Harkrader v. Wadley, 172 U. S. 148, 19 Sup. Ct. 119, 43 
L.'^Ed. 399 : 

"ITpon the authority of this case and others decided in the Suprême Court, 
it seems clear that this action caunot be maintained consistently with the 
eleventh amendment to the Constitution, withliolding the judieial power of 
the United States from suits in law or equity commenced or prosecuted 
against one of the United States by citizens of another state, or citizens or 
subjects of anj' toreigu state. * * * 'X'iie injunction sought is against the 
tirosecution of suits in the Ohio courts which are about to be instituted by 
Blackburn, not in his individual capacity, but as an oflBcer of the state. By 
the ternis of the statute the dairy and food commissioner is an offlcer of the 
state t'xpressly charged with the enforcement of ail laws against frauds 
and adultérations or iuipûrities In foods, driuk, or drugs, and unlawful label- 
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iug in the state of Ohio. It is made his duty by statute to prosecute. or cause 
to be proseeuted, aiiy person or persous, firm or firiiis, eori)oration or cor- 
porations, engaged in tlie manufacture or sale of any adulteratcd article 
(jr articles of food or drink, or adulterated in violation of or contra ry to any 
laws of the state of Obio. * * * Wbat, then, is the object of the injune- 
tion sought in this case? It is no more nor less than to restrain the ofiicer 
of the state from bringing prosecutions for violatioTis of an act which such 
otflcer is expressly charged to enforce in the only way he is authorized to 
proceed — by bringing criiuinal prosecutions in the name of the state. This 
is virtually to enjoin the state from proceeding through its duly qualified 
and acting ofHcers." 

In Farmers' Nat Bank v. Jones (C. C.) 105 Fed. 459, it was 
sought to compel the state debt board of Arkansas to issue funding 
bonds for other bonds. Judge Caldwell, who delivered the opinion of 
the court in refusing the injunction, said : 

"The state debt board owes to the state the duty to do for and in the name 
of the state the things enjoined upon it by the act of the Législature, and 
none other. The board as a board bas no contraet relations wlth the owners 
of lost or destroyed bonds, and stands in no relation to tbem which imposes 
on the board any duty towards them whatever ; and if it be couceded tbat the 
state owes to the owners of lost or destroyed bonds, no matter by wliose agency 
lost or destroyed, the duty of issuing new bonds in their stead, no fédéral 
court can coerce the state, or any of its officers or boards, by any fonh of 
suit or proceediugs, to the performance of that duty." 

See, also, Morenci Copper Co. v. Freer (C. C.) 137 Fed. 199; 
Union Trust Co. v. Stearns (C. C.) 119 Fed. 790. 

Counsel for complainant laid great stress on what was decided in 
Western Union Tel. Co. v. Myatt (C. C.) 98 Fed. 335, and Hav- 
erill Gas Co. v. Barker (C. C.) 109 Fed. 694. In Western Union Tele- 
graph Co. v. Myatt the facts were: The state of Kansas, by statute, 
had created a court called the "court of Visitation,'"', with powers and 
jurisdiction to try and détermine ail questions as to what were rea- 
sonable freight rates and other charges connected with the trans- 
portation of freight between points in the state, "the court" to possess 
full common-law and equity powers of the matters within its jur- 
isdiction, and the pleadings to be styled "an information" ; arïd it 
was made the duty of the state soliciter to file informations in the 
name of the state upon receiving sworn information of any violation 
of the act. If the state soliciter neglected his duties, that "court" 
was authorized to appoint a spécial solicitor. That "court" was au- 
thorized,' after a hearing, to render a decree and specially iind the 
facts it deemed most material, the value of the road and ail property 
used in connection therewith, the actual cost thereof, the amount of 
the capital stock, the bonded and other indebtedness, what part is 
fîctitious and fraudulent, if any, and many other facts specified which 
are deemed necessary for the information of the appellate court, if 
the decree of the court is appealed from. The Suprême Court was 
given appellate jurisdiction from the orders and decrees of that 
"court of Visitation." The decree is to embody a complète schedulé 
of the charges adjudged to be reasonable and the classification of 
freight necessary for the expression thereof. Any officer, agent, or 
employé of the company, and the company itself, was to be subject to 
a fine of $1,000 for every day for failure to comply with the terms of 
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the decree of that "court," and the "court" was directed to appoint 
a receiver to sequester the property of the company if it failed to com- 
ply with its orders or decree for 30 days. It is made the duty ôf the 
State solicitor to prosecute such offenses criminally and to recover the 
penalties by civil action. It also provides for the recovery of damages 
by parties injured by disobedience to the decree of the "court." This 
jurisdiction and power is also extended over telegraph companies. 
The bill charged that the rates fixed by that "court" for télégraphie 
messages were materially less than the cost of performance, that over 
600 suits had been instituted against it for its refusai to transmit 
messages at the rates fîxed, and that one Maxwell had filed complaint 
with the State solicitor, the défendant Myatt, and the latter had filed 
an information against the complainant, the Western Union Telegraph 
Company, in the "court of Visitation." The bill for injunction made 
the State solicitor, Myatt, the informant, Maxwell, and the members 
of, tlie "court of visitation" défendants, and asked that the act be de- 
claréd unconstitutional as to it because the enforcement of the rates 
fixed would tend to deprive the complainant of its property without 
due process of law» and in violation of the fourteenth amendment to the 
Constitution. It was conceded that the proof showed that the rates 
fixed were not only not compensatory, but materially less than the 
actual cost of the service. Thèse allégations and proofs, Judge Hook 
held, brought the case strictly within the rules established in the ac- 
tions against state railroad commissions and was not within the rules 
laid down in Fitts v. McGhee, for there was authority to sequester the 
property of the corporation, which, if the act is void, would constitute 
a trespass. The court also held that it was not a court, but only an 
administrative body. The opinion is very exhaustive and able, but a 
careful perusal thereof shows that it can hâve no application to the case 
at bar as shown by the allégations in the bill. 

In Ilaverhill Gaslight Co. v. Barker the action was against the 
Massachusetts gas commission and the Attorney General of that State. 
The act creating the commission authorized it, under certain circum- 
stances, to fix the price of gas, and made it the duty of the Attorney 
General to enforce the orders made by the commission. It was al- 
leged that the price fixed for the gas furnished by complainant was so 
low as not {o cover the reasonable cost of manufacture, and for this 
reason the order was alleged to be in violation of the fourteenth amend- 
ment to the national Constitution. It was further charged that the 
commission and the Attorney General were about to enforce the or- 
ders fixing the price of gas at that confiscatory rate by instituting pro- 
ceedings against complainant in the courts of the state, and such actions 
would prevent the company from collecting from its customers the 
amounts due it without litigation, and thus cause a multiplicity of 
suits. The court very properly held that this was not an action against 
the state, but a proceeding of the same nature as that against the 
state railroad commission for fixing transportation rates so low as 
to. yirtually amount to confiscation. The :ourt in its opinion was 
governed by what was said by Justice Miller in Chicago, etc., Ry. 
Co. v. Minnesota, 134 U. S. 418, 10 Sup. Ct. 462, 33 h. Ed. 970, and 
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Justice Shiras in Railway Co. v. Gill, 156 U. S. 649, 15 Sup. Ct. 
484, 39 L. Ed. 567: 

"ïliat the remedy for a tariff alleged to be unrensonahle should be soufîlit 
in a blll in «luity, or some équivalent proceeding, wherein the rlghts of tlie 
publie, as well as those of the company complaining, can be protected." 

No question of that kind is involved in this case ; the only ques- 
tion being, shall the law ofïicers of the state be enjoined from suing 
complainant for penalties alleged to hâve been incurred by reason of a 
failure to comply with its laws requiring a foreign corporation to 
file a copy of its charter and pay certain fées, upon the ground that 
the act is unconstitutional so far as the rights of complainant are 
afïected thereby? 

It is also claimed that Fitts v. McGhee is distinguishable from the 
case at bar, owing to the fact that in that case, as stated by Mr. Justice 
Harlan, who delivered the opinion of the court, neither the Attorney 
General nor the solicitor of the judicial circuit was charged with any 
spécial duty in connection with the statute sought to be annuUed (172 
U. S. 529, 19 Sup. Ct. 269, 43 L. Ed. 535), whïle in the act now under 
considération it is "made the spécial duty of the prosecuting attorneys 
(the défendants) to institute suits in the name of the state" for the 
recovery of the penalt)', and it is further provided that such prosecuting 
attorney "shall receive as his compensation one-fourth of the amount 
recovered." It has been the settled law of the state of Arkansas 
ever since its admission as a state that "ail actions in favor of, and 
in which the state is interested, shall be brouglit in the name of the 
state in the circuit court of the county in which the défendant may 
réside or be found, and shall be prosecuted by the prosecuting at- 
torney for the state prosecuting in such circuit" (section 7779, Kirby's 
Dig.), and that for his services lie shall receive fées dépendent in 
criminal cases upon conviction and in civil actions upon recovery and 
collection (section 3488, Kirby's D:g.). 

F'or some reason the General Assembly of the state has seen proper 
in many instances to provide specially that it shall be the duty of 
prosecuting attorneys to prosecute offenses and institute or défend 
certain suits, and also provide specially for his compensation in some 
of thèse instances. Without enumerating ail thèse spécial provisions, 
the following may be referred to as digested in Kirby's Digest of the 
Statutes : Section 592 : To institute procee(Ungs for violation of the 
civil rights act. Section 618 : To prosecute clerks of courts whcn 
charged with a misdemeanor in office. Section 1748: To enforce 
the gaming laws. Section 1954 : For violation of the obscène litcr- 
ature statute. Section 4100 : To prosecute civil suits instituted by 
county timber inspectors for trespasses on the public domain. Sec- 
tion 5143: To prosecute violation of the Jiquor laws, and section 5147 
fixes his fee for such conviction the same as for félonies, although the 
offense is only a misdemeanor. Section 5272 : To prosecute violations 
of the dentistry act. Section 5286 : To prosecute violation of the 
pharmacy act. Section 7189 : To institute suits against coHecting 
officers and their sureties. 

For thèse reasons this provision of the act now in question must 
be treated merely as decïaratory of the gênerai laws of the state 
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making it the duty of the prosecnting attorneys to prosecute ail actions 
in which the state is interested, and not as a spécial duty within the 
meaning of what was said in Fitts v. McGhee. The "spécial" duty 
there meant is clearly an administrative dnty, such as is exercised 
by boards or ministerial officers, but not attorneys. Supposing the 
act had provided that suits for the recovery of thèse penalties shouki 
be instituted and prosecuted by spécial counsel employed by the Gov- 
ernor, and whose compensation should be one-fourth of the amounts 
recDvered; could a fédéral court, under the décision of Fitts v. Mc- 
Ghee, enjoin the attorney thus employed by the Governor from pro- 
ceeding under his employment without making the state a party ? 

A careful examination of the many authorities on this subject leads 
to the following conclusions as to wïien an action is against the state, 
or not such a suit, within the meaning of the eleventh amendment to 
the national Constitution: 

(a) No suit can be maintained in the courts of the United States 
against the officers of a state when the state, though not named in the 
pleadings, is the real party against which the relief is asked and the 
judgment will operate. 

(b) If an individual, although he be an officer and claims under a 
statute of the state, which statute is unconstitutional, holds possession 
or is about to take possession of, or to commit any trespass upon, 
property belonging to or in possession of the plaintiff, he cannot resist 
the judicial détermination in a suit against him of the question of 
the right of such possession or threatened trespass by simply assert- 
ing that he held and was entitled to hold or seize the property in his 
capacity as an officer of the state, and for this reason the suit is one 
against the state. 

(c) The exemption of the state from judicial process does not 
protect its officers and agents from being personally liable to an action 
of tort by a private person whose rights or property they hâve wrong- 
fully invaded or injured, even by authority of the state, and when the 
remedy at law is inadéquate its officers may be restrained by injunc- 
tion from doing positive acts for which they would be personally liable 
for taking or injuring plaintifïs' property in violation of the Con- 
stitution or laws of the United States. 

(d) It may be safely held that the state is the real party when the 
relief sought is that which inures to it alone. or when the action will 
hâve the effect of depriving the state of funds or property in its pos- 
session. 

(e) The fact that the state has a governmental interest in the wel- 
fare of its citizens in compelling obédience to the légal orders of its 
officiais for the benefit of the public at large is not that which makes 
the stafe as the organized political community a party in interest to 
the litigation. The interest must be one in the state as an artificial 
person, as distinguished from that of a government for the benefit 
of its citizens. 

(f) The fact that the state voluntarily assumes the défense in 
the cause or litigation does not make it the real party. This is 
simply an incidental matter, and does not détermine its relation to the 
suit. 
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(g) That an action to prevent the enforcement of a tariff which is 
unreasonable and confiscatory, and which is to be enforced by a cœn- 
mission pr other officiais who are merely acting as administrative 
agents for the state, is not one against the state, if the act itself is 
unconstitutional and void as against the complainant. 

(h) A proceeding against officers of a state merely to test the 
constitutionality of a state statute in the enforcement of which the 
officers will act only by formai judicial proceedings in the courts of the 
state, as attorneys for the state, is in efifect a suit against the state. 

The allégations in the bill show that this is an attempt to prevent 
the state of Arkansas, through its officers, who by its laws are merely 
its attorneys, to represent it in ail légal actions in its favor or in which 
it is interested, from instituting and prosecuting suits for the recovery 
of penalties incurred for alleged violation of its laws, actions which 
can only be instituted in the name of the state and for its use and 
benefit. The fact that the state, by its Législature, has seen proper, 
for reasons which cannot be questioned by the courts, to donate the 
penalties, when recovered, to the counties in which they hâve accrued 
or are recovered, cannot change the conclusion that the suit is one 
against the state ; for no one has a right to question what the state 
shall do with the moneys by it coUected, especially when it sees proper 
to donate it to the counties, which are merely subdivisions and agencies 
of the state. Coffey v. Harlan County, 204 U. S. 659, 27 Sup. Ct. 
305, 51 L. Ed. 6G6. 

Eut, even if it be conceded that this part of the act is unconstitu- 
tional, it would not aflfect the remaining provisions. Raiiway Co. v. 
State, 56 Ark. 166, 19 S. W. 572. Nor is it material that a certain 
portion of thèse fées are to be paid to its attorneys for their services. 
For thèse reasons it is impossible to reach any other conclusion than 
that this action is in fact a suit against the state and within the in- 
hibition of the eleventh amendment to the Constitution of the United 
States. To hold that a court may assume jurisdiction of an action 
against the attorneys of a party, and enjoin them from instituting 
suits for their client, when it is expressly prohibîted from exercising 
such jurisdiction against the client, would be, to say the least, novel. 
In fact. how can a court of equity proceed against an attorney, affect- 
ing tlie right of his client, without having the client before it as a 
party to the suit? Hapgood v. Southern, 117 U. S. 52, 71, 6 Sup. 
Ct. 608, 29 L. Ed. 805; Chandler v. Dix, supra; Belknap v. Schild, 
suora. 

The bill will be dismissed for want of jurisdiction. 
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UNITED STATES ex rel. PITOAIRN COAL CO. v. BALTIMORE & O. 

E. OO. et al. 

(Circuit Court, D. Maryland. June 11, 1907.) 

1. Carriers— Interstate Commerce — Distribution or Cars by Railroad 
Company to Coal Mines. 

Wliere some of the operators of coal mines along a line of interstate 
railroad owncoal cars indlvidually which are moved by the railroad eom- 
I)any, tliey are entitled to the exclusive nse of such cars, but in times 
when the total supply of coal cars, including such individual cars and 
:, thosq owned by the railroad company, is insufficient to meet the demand, 
in the distribution by tlie railroad company of cars between the différent 
mine operators on a percentage basis, calculated on the production of 
the several mines, each operator is entitled to its percentage of ail of the 
available cars, whether owned by the company or indlvidually, in so far 
as it wili not interfère with such right of the individual owners to the 
exclusive use of their own cars, and the action of the railroad company 
in deducting such individual cars before making the distribution and al- 
lowing their ovk'uers in addition thereto their full quota of its own cars 
subjects other operators who own no cars to an undue and unreasonable 
préjudice and disadvantage, in violation of section 3 of the interstate 
commerce act of February 4, 1887 (24 Stat. 380, c. 104 [IJ. S. Comp. St. 
1901, p. 3155]). 

[Ed. Note. — Duties and liabilities of carriers as to fiirnishing facilities 
for traiisportation, see note to Harp v. Choctaw, 0. & G. R. Co., Cl C, 
C. A. 414.] 

J. S AME. 

In such a distribution the allotment of an arbitra ry number of cars 
for developmeut to uew mines whieh bave had no opportunity to establish 
a percentage within reasonable limits is lawful. 

3. Same. 

The practice of a railroad company in distributing coal cars for use 
between mine operators on its line in times of shortage of cars not to 
charge against a mine as a part of its quota cars of other railroad com- 
panies who had bought coal for fuel from such mine and sent the cars 
there to reçoive delivery of the same, when the coal so sold is not taken 
into considération in Computing such mine's percentage, does not subjeet 
other mine operators to an undue or unreasonable préjudice or disad- 
vantage in violation of section 3 of the interstate commerce act of Feb- 
ruary 4, 1887 (24 Stat. 380, c. 104 [U. S. Comp. St. 1001, p. 3155]). The 
same considérations apply to coal purchased by any buyer for its own 
use to be delivered into its own cars at the mine, and which does not 
become a subjeet of interstate commerce. 

4. Same. 

Nor is the^ statute violated by the allowance by the railroad company 
of an extra p<;r('entage of cars to an operator which during the preceding 
month has unloaded and returned its cars witliin a certain average time ; 
such practice having Ijeen adopted instead of the imposition of a demur- 
rage charge to encourage prompt return of cars, aud enlarge the available 
supply for use, aud beiug open to ail alike. 

5. Same. 

The method adopted by a railroad company for fixing the percentage 
of cars to whieh tlie several coal mines on its line in a certain district 
were entitled in distributing cars betv»-een thein in times of shortage, 
by taking the actual sliipments made from each mine during the season 
when tliere was a full supply of cars and also the possible output of 
such mine and making an average, counting the former as two units and 
the latter as one, field not discriminative as against the newer mines. 
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Pétition for Mandamus. 

Frederick Dallam and William A. Glasgow, for relator. 

John G. Wilson and Hugh L. Bond, Jr., for Baltimore & Ohio 
Railroad Go. 

Edgar H. Gans and Charles Markell, for défendants Cumberland 
& Pennsylvania R. R. Ce, the Fairmont Goal Co., and certain others. 

MORRIS, District Judge. This pétition for mandamus, to require 
the Baltimore & Ohio Railroad Company to cease from subjecting 
the relator and other coal companies on the Monongah Division to un- 
due and unreasonable discrimination in the shipping and transporta- 
tion of coal, was filed January 16, 1907, by the relator, the Pitcairn 
Coal Company, a corporation of West Virginia, against the Baltimore 
& Ohio Railroad Company and the Cumberland & Pennsylvania Rail- 
road Company and 37 coal companies, most of them operating mines 
in West Virginia in what is known as the "Fairmont région." Of the 
défendants the Fairmont Coal Company, the Clarksburg Fuel Com- 
pany, the Pittsburgh & Fairmont Fuel Company, the Southern Coal 
& Transportation Company, the Consolidation Coal Company, and 
the Somerset Coal Company are allied companies, practically ail con- 
trolled by the Consolidation Coal Company, which also owns sub- 
stantially ail the capital stock of the Cumberland and Pennsylvania 
Railroad Companies. The majority of the stock of the Consolidation 
Coal Company until May, 1906, was owned by the Baltimore & Ohio 
Railroad Company, and was then sold by the Baltimore & Ohio Rail- 
road Company to Clarence W. Watson, acting for himself and his 
associâtes; the railroad company retaining a lien for a portion of the 
purchase money. The allied companies are referred to as the "Fair- 
mont Companies," and the other coal companies operating in the Fair- 
mont région of West Virginia are spoken of collectiveh- as the "inde- 
pendent companies." The Baltimore & Ohio Railroad Company has 
fully answered the pétition, denying ail allégations of undue préfér- 
ence or discrimination, and the Fairmont Companies hâve fully an- 
swered, denying any discrimination in their favor. Thirteen other 
défendants hâve answered, asking the same relief as prayed by the 
relator, and others of the défendants who were summoned hâve not 
intervened in any way. The case coming on to be heard, a jury was 
waived, and it was agreed by a stipulation in writing that the issues 
of fact should be tried and determined by the court without the inter- 
vention of a jury. 

The Pitcairn Coal Company, the relator, o^vns a tract of about 1,000 
acres of coal land near Clarksburg, W. Va., and has been operating 
a mine there since 1903 in what is known as the "Monongah district," 
on the West Virginia & Pittsburgh Railway, which railway belongs 
to and is operated by the Baltimore & Ohio Railroad Company as part 
of its railroad system. The Pitcairn mine bas an eight-foot vein of 
good bituminous steam and gas coal, with working places for 208 
miners, is well equipped with electric cutting machines, and is rated 
ty the railroad company as having a possible physical capacity of min- 
ing 1,600' tons per day. The relator invokes the action of this court 
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under section 10 of the act to regulate commerce (Act March 2, 1889, 
c. 382, 25 Stat. 862 [U. S. Comp. St. 1901, p. 3172]), as follows: 

"Sec. 10. That the Circuit and District Courts of tlie United States sliall 
hâve Jurisdiction upon the relation of any person or persons, firm, or cor- 
poration, alleging such violation by a common carrier, of any of the provisions 
of the act to which this is a supplément and ail acts amendatory thereof as 
prevents the relator from having Interstate trafflc moved by said comnioa 
carrier at the sanie rates as are charged, or upon terms or conditions as favor- 
able as those given by said common carrier for like traftic under similar con- 
ditions to any other shipper, to Issue a writ or writs of mandanius agalnst 
said common carrier, commandlng such common carrier to move and transport 
the trafflc, or to furnish cars or other facilities for transportatlon for the 
party applying for the writ: provided, that if any question of fact as to the 
proper compensation to the common carrier for the service to be enforced by 
the writ is ralsed by the pleadings, the writ of peremptory mandamus may 
issue, notwlthstandlng such question of fact is undetermined, upon such terms 
as to security, payment of money Into the court, or otherwise, as the court 
may think proper, pending the détermination of the question of fact; pro- 
vided, that the reniedy hereby given by writ of mandamus shall be cumulative, 
and shall not be held to exclude or interfère with other remédies provided 
by this act or the act to which it Is a supplément." 

.The provisions of the act which the relator complains is being violat- 
ed by the railroad company in favor of the Fairmont Coal Companies 
■ are set forth in section 3 as follows; 

"Sec. 3. That it shall be unlawful for any common carrier subject to the 
provisions of this act to make or give any undue or unreasonable préfér- 
ence or advantage to any particular person, company, firm, corporation, or 
locality, or any particular description of trafflc, in any respect whatsoever, 
or to subject any particular person, company, firm, corporation, or locality, 
or any particular description of traffic, to any undue or unreasonable preju- 
dic-e or disadvantage in any respect whatsoever. 

"Every common carrier subject to the provisions of this act shall, according 
to their respective powers, afford ail reasonable, proper, and equal facilities 
for the interehange of trafflc between their respective Unes and for the re- 
ceiving, forwarding, and delivering, of passengers and property to and from 
their several Unes and those connected therewith, and shall not discriminate 
in their rates and charges between such Connecting lines ; but this shall not 
be eonstrued as requirlng any such common carrier to give the use of its 
tracks or terminal facilities to another carrier engaged in like business." 

The complaint of the relator is thus f ormiilated in its pétition : 

"(7) Relator shows that the capacity of its mine at Clarksburg, West Vir- 
ginia, aforesaid, is oue thousand (1,000) tons of coal per day, and that if 
cars are received by it to load the same that it can and would load as nuioh 
as one thousand (1,000) tons per day for shipment over the said Baltimore 
& Ohio Railroad, but it has never been able to get the cars sufflcient to ship 
that amount of coal, and it has been unable to ship sufflcient coal to fiU 
oontracts which It has and bas had on hand, and has been unable to take 
certain valuable contraets for the delivery of coal which were offered to it, 
because of its inability to get a sufflcient supply of cars from the Baltimore 
& Ohio Railroad Company in which to ship the same. * * * 

"Relator further shows that it has frequently made within the last three 
months, and prier thereto, reasonable requests for cars to fill its contraets 
and to enable it to take valuable contraets which were offered, but the Balti- 
more & Ohio Railroad Company refused, declined, or failed to furnish to it 
such cars and other vehicles, instrumentalities, and facilities for shipping coal 
as were needed by relator in order to flll its contraets, or to ship the coal 
which was required by It under its obligations to persons whom it had soUl 
coal, and to enable it to take tlie valuable contraets aforesaid. . * * * 
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"Reliitor further cliarfies tlmt the Baltimore & Ohio Railroad Company 
has declined to give to relator the cars for carrying coal from its mines to 
which it was justly and ijroperly entitled, as hereinafter more particularly 
set fortli, and, further, that the Baltimore & Ohio Railroad Company, as 
hereinafter more particularly set forth, has giveu an undne and unreasonable 
préférence or advantage to other persons, companies, firms, and corporations, 
as hereinafter more speciflcally set forth, in its distribution and assignment 
of cars for service and shipnients from the coal mines and coal opérations 
along Its Une of road and further, and the Baltimore & Ohio Railroad Com- 
jiany, as hereinafter more specifically set forth, has subjected relator and the 
other independent coal operators, défendants to tliis pétition, to undne or 
unreasonable préjudice or disadvantage in its System of car distribution, and 
in service to the coal mines owned and operated by relator and such independ- 
ent coal companies. * * » 

"(S) Relator further says that wlien the supply of cars is sufflcient on the 
Baltimore & Ohio Railroad that ail orders for cars are fllled, but that this 
condition of affairs rarely exists except for a few months of the year in the 
summer tinie, but, whenever In any district the supply of cars is insufflcient 
to flll ail orders, cars are supposed to be distributed, and the Baltimore & 
Ohio Railroad Company allèges that it has distributed such cars, on a per- 
ceutage basis, to ail of the mines in such district, but in the distribution of 
cars on a percentage basis. before distribution is made, certain arbitrary as- 
signments of cars are made reducing the total number of cars to l)e distrib- 
uted, on the percentage basis aforesaid. as follows: First. AU cars placed 
at mines for the fuel or supply coal of the Baltimore & Ohio Railroad Com- 
jiany are not charged against the percentage to which the mines furnishing 
such coal are entitled. Second. New mines are allotted an arbitrary num- 
ber of cars, daily or weeUly, for development. Third. When foreigu railroad 
companies— that is, companies otlier than the Baltimore & Ohio Railroad 
Company — send their own cars for fuel or supply coal to mines on the Balti- 
more & Ohio Railroad, such cars are treated as arbitrary, and are not charged 
against tlie pereentages of' the mines to which they are sent. Fourth. Cars 
owned by individual companies or operators, and commonly known as 'individ- 
nal cars,' are placed at mines of the owners for shipment of their coal, and 
are not charged against pereentages of such mines. Fifth. Whenever a 
shipper on the Baltimore & Ohio Railroad ships cars to Curtis Ba.v, a tide- 
water terminal of the Baltimore & Ohio Railroad, and such cars are handled 
promptly in any one month, such shipper is allowed in the succeeding montli 
a premium of flfty (ôO) per cent, of the number of cars so shipped, in addi- 
tion to his regular percentage. Sixth. At certain points, which are noted on 
the sheets of the Baltimore & Ohio Railroad ("ompatiy, showing a distribu- 
tion of cars on a percentage basis, an arbitrary number of cars is assigned to 
mines on tire. Seventh. Certain mines in the immédiate vicinity of industrial 
lilants are given an arbitrary allotment of cars which are empty and are 
intended for loading at such industrial ])lants, if the cars when loaded with 
coal are to be consigned to such industrial plants. Eighth. When annual con- 
tracts are placed for foreign railroad fuel or su]i])ly coal with mines on the 
Une of the Baltimore & Ohio Railroad, and cars are fnrnished by such for- 
eign road for slii]>meut of such fuel or supply coal, then the Baltimore & 
OWo Railroad Company allots to the mines shii)ping such coal an arbitrary 
allotment of cars out of its equipment equal to the foreign cars furnished 
for such fuel or supply coal. After the foregoing arbitrary cars are allotted 
and assigned to the mines on the Baltimore & Ohio Railroad, the remaining 
cars it is clainied by the Baltimore & Ohio Railroad Company are divided 
aniong ail tlie mines or operators. including those enjoying tlie arbitrary al- 
lotment of cars aforesaid, on the percentage b/isis. * * « 

"The alwve is the system of rtlstributing cars as clainied by the Baltimore 
& Ohio Railroad Company on the Monougah Division of said road as above 
set forth, and relator charges that ail such exceptions, limitations, and rules 
are made to the undne advantage of and in préférence of certain coal com- 
panies and shippers as herein set forth, in the prosperity of which the Balti- 
more & Ohio Railroad Company is interested. ♦ « » 
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"The Baltimore & Ohio Railroad Company claims to distribute cars on tlie 
several divisions of Its road to coal mines on a oapaeity basis ; ttiat is, ttie 
capaeity of tlie mine is supposed to be arrived at by taliing into considéra- 
tion (1) physical capaeity of the mine ; (2) previous sliipments tlierel'rom. 
And from this capaeity a percentage is worlied ont for eaeli mine of the cars 
for distribution on that division, in comparison with tlie capaeity of the other 
mines on said division, and the assignment of cars to each division is worlied 
ont by arriving at the percentage of the equipment to which such division 
is entitled in comparison with the capaeity for shippltig coal of ail the mines 
on the other divisions of said road." 

Of the foregoing enumerated grounds of complaint there are 
three which hâve not been urged at this hearing, viz., the second, 
sixth, and seventh. 

Individual Cars. 

Of the enumerated grounds of the complaint relied upon the first 
is the most important. It is that when the supply of coal cars for the 
mines is less than the needs of the mine operators, and when from day 
to day the car supply is apportioned among the mines on a percentage 
basis, ail the cars sent to certain mines are not counted as part of 
their percentage allotment. This arises from the fact that many of the 
coal companies operating in the Fairmont région and controlled by 
the Fairmont Company hâve individual coal cars of their own. This 
System of ownership by coal companies of individual cars began in 
1853, more than half a century ago, and thèse individual cars bave 
never been considered or taken into account by the railroad company 
, in making a pro rata division of the coal car equipment when the sup- 
ply of coal cars was not sufïîcient to meet the demands of ail the mine 
operators. It is not contended in this case that the equipment of coal 
cars provided by the Baltimore & Ohio Railroad is not reasonably 
sufficient for their coal trade on the yearly average of the seasons. 
It is not in this proceeding claimed to be reasonable that of cars usable 
solely for the transportation of coal, the demand for which is not con- 
stant during the year, the railroad should furnish sufficient for the 
maximum demand. Their equipment of coal cars bas been recently 
largely added to and is now for abotit seven-twelfths of the year ample 
to supply the demands of the mine operators. But during the remain- 
ing five-twelfths of the year, embracing the winter months, the de- 
mand for coal cars is on most days greater than can be furnished. 
Then it is that a percentage of the wliole number available is allotted 
to each mine. 

The business of mining, transporting, and selling of bituminous coal 
is peculiar. The mine operator, as a rule, has no means whatever of 
storing the coal. It must be dumped from the mine cars directly into 
the railroad cars, and taken by the purchaser at its destination in those 
cars directly to the place where it is to be consumed, or to the vessels 
in which it is to be further transported by water carriage. This makes 
the railroad cars the place of storage for the coal from the mouth of 
the mine to the premises of the consumer or to the ship's side, if it is 
to be water borne, or until a purchaser is found, if the consignée has 
not a purchaser ready when the car arrives at the point of destination, 
and, as there is no place of storage at the mine, the cars must be sup- 
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plied daily to receive the coal as mined. The difficulties resulting 
from the irregularity of the demand for coal between winter and sum- 
mer, the difficulties resulting from its being a commodity which usually 
cannot be stored, and the fact that many of the large consumers re- 
quire the coal dealer to contract to deliver them a daily and never- 
failing supply has induced certain mine operators having large capital 
to increase their equipment of individual cars, and this has been availed 
of by the Fairmont Company to a very large extent, so that the Fair- 
mont Company and its allied companies hâve now running regularly 
on the Baltimore & Ohio Railroad some 5,500 individual cars, many 
of them of 50 tons' capacity. Thèse allied companies bave, also, for 
the purpose of increasing the sales of the output of their mines and 
providing constant use for their individual cars, acquired large ter- 
minais on Western lake ports and terminal facilities at seaboard ports 
in New England, and vessels and barges to carry coal between Curtis 
Bay and New England, and this has introduced their coal into new 
markets and greatly increased their business. The complaint of the 
relator is not that the railroad company permits the exclusive use by 
their owners of the individual cars, but that by the System of car 
distribution when there is a shortage, as practiced by the railroad com- 
pany, there is produced an undue and unreasonable préférence in favor 
of the owners of individual cars, and the relator and others in like 
situation are subjected to undue and unreasonable préjudice and dis- 
advantage. By a method of calculation, which will be mentioned 
later, each mine in the district is given by the railroad officiais a fixed 
percentage, based on its capacity to ship coal, and which is intended 
to be its proportion of the whole output of ail the mines in the district. 
When the available car supply for the day is less than the demand. the 
mine is entitled to get that percentage pro rata of the whole available 
supply of coal cars belonging to the railroad company. 

The complaint of the relator is that from the whole available sup- 
ply of cars in the district on which the percentage is calculated there 
is first deducted and given to each mine its own individual cars, and 
then, besides, it also gets its fuU percentage allotment of the remain- 
ing Baltimore & Ohio Railroad cars, and that this System produces 
results which are very prejudicial to the mine having no individual 
cars, and which are made évident in many ways : First, that the rail- 
road's tracks, engines, and operating force are taxed by handling so 
great a number of individual cars, so that the car supply comes to 
the mine late in time and irregularly and uncertain in numbers, with 
the resuit that the independent mines are constantly idle, and the force 
of miners, who are paid by the ton and who cannot work for want of 
railroad cars to receive the coal, become discouraged and leave; also, 
as the percentage of the mine is rated in large part by its actual out- 
put, its development and conséquent percentage rating is kept from 
increasing, and the whole enterprise is held in check ; also, that on 
account of the limited and uncertain and varying car supply it is not 
reasonably possible for the independent operators to enter into any 
contracts to ship coal during the winter months when the demand 
is greatest and the priées highest. In the month of November, 1906, 
which was a month of average winter car supply, and in which tlie 
154 F.— 8 
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relator could reasonably hâve loaded 20 cars a day, and needed 20 cars 
a day to keep its miners and other employés from losing time, and had 
notified the railroad that it required at least 20 cars a day, making in 
ail over 600 for the month, it received only 183 cars, and thèse were 
received very irregularly, viz., on iour days none, on many days only 
one or two or three, making 18 days on which less than 10 were re- 
ceived. During the month there were a few nonpercentage days, 
usually Mondays, when the car supply was adecjuate, and on thèse 
days the relator's mine received and loaded very nearly its full capacity. 

It would not be reasonable to hold that the exclusive use of individu- 
al cars by the mine operators under a System which bas grown up dur- 
ing half a century and under which the trade bas enormously develop- 
ed, and upon the faith of which mine operators bave invested millions 
of capital, often at times when the railroad company had neither money 
nor crédit with which to increase its equipment, is now to be denied 
unless it could be done upon fair terms mutually acceptable to the 
mine operators and the railroad. The use of individual coal cars is 
not peculiar to the Baltimore & Ohio Railroad, but bas been quite 
generally used from the beginning of the coal trade in the United 
States and in England. While it is true that, if the railroad was so 
disposed, it might by not keeping up its coal car equipment gradually 
force ail mine operators to provide individual coal cars, which would 
in the end leave in the business only those operators who were able 
to obtain and profitably use the large capital required to purchase in- 
dividual cars, it does not appear that the railroad bas pursued that 
policy. On the contrary, in 1905 it ordered 5,000 new coal cars of 
large capacity, increasing its total coal car, equipment to about 45,000. 
and also increased its engine equipment so that it is abundant. Under 
the présent System of individual ownership of coal cars it is not un- 
reasonable that the owner sball bave the exclusive use of his individual 
cars ; on the contrary, it is only just. But, under the actual circum- 
stances of the business of the coal trade on the Baltimore & Ohio 
Railroad, from which it is apparent that the great struggle of the mine 
operators is to get sufficient cars to ship their product during the 
winter months, and that their business existence dépends upon it, it 
is not unreasonable to hold that the railroad shall do ail that it is prac- 
ticable to do to avoid subjecting the operators who do not bave the 
use of individual cars to unreasonable disadvantage. While it is true 
that the existence in the trade of a large number of individual cars 
does increase the total car equipment, and so far as the individual cars 
satisfy the requirements of their owners does increase the number of 
free equipment cars which the railroad bas at its disposai, it still is a 
fact that in times of car shortage the demand is so great that ail the 
mines having individual cars require and get their full percentage of 
the railroad's equipment without référence to their own cars. 

Under the provisions of the interstate commerce act the railroad 
must abstain from giving any undue or unreasonable préférence or 
advantage to any mine owner in any respect whatsoever. The duty 
of the railroad under section 1 is to furnish transportation upon rea- 
sonable request. It is not the duty of the shipper, but of the railroad. 
to provide the required vehicles of transportation. If, for convenience 
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or of necessity, the vehicles are furnished by certain of its shippers, 
and are rnn regularly on the road just as its own equipment is run, 
they are, I think, to be treated for some purposes as part of the equip- 
ment of the road. Thèse regularly run individual cars occupy the 
tracks and sidings. They are drawn by the locomotives, and are op- 
erated by the employés of the railroad company, and must lessen the 
facilities in that respect of the independent operators. Indeed, an ob- 
jection of the railroad company to individual ownership of cars is that 
they require spécial switching and spécial care to collect and classify 
them in order to haul them to their respective destinations. As the 
independent mine operators hâve in this manner to suflfer from in- 
dividual cars being transported as part of the railroad's equipment in 
such large and constant numbers running regularly on the railroad's 
Unes, it seems only reasonable that, when distribution upon percentage 
is made, ail this regular equipment then available should be taken into 
the calculation, and not to first deduct the individual cars and give the 
independent mine operators only their percentage of the remaining 
available equipment. This taking of individual cars into calculation 
would not be depriving the individual car owner of the exclusive use 
of his cars, and it would not be depriving him of any contractual right 
which he is entitled to retain and enjoy under the Interstate commerce 
act. The mine operator would in any state of the car supply con- 
tinue to get the exclusive use of his individual cars as before, but, 
when the supply was short, he would not get so many of the railroad's 
gênerai equipment. It would be rectifying an unreasonable disad- 
vantage which has been shown to work a serions hardship upon the 
relator and the independent mine operators in the Fairmont région. 
Against the relator's contention in favor of taking individual cars 
into account in dividing the available car supply according to the per- 
centages, it is urged, on behalf of those resisting the writ, that the 
question has been adjudicated in favor of the présent System in two 
cases, viz., Fairmont Coal Company v. Baltimore & Ohio Railroad 
Company,! instituted March 12, 1903, in the United States Circuit 
Court for the Northern District of West Virginia, in equity, in which 
a hearing was had on bill and answer and a decree entered March 23, 
1903, adjudging that the Fairmont Company was entitled to the ex- 
• clusive use of its individual cars in addition to its proper pro rata 
share of ail other cars of the railroad company's gênerai equipment 
and car supply. It is to be noticed that this decree was entered on 
bill and answer in a case solely between the Fairmont Coal Company 
and the railroad company to which no other shippers of coal were 
parties or had the opportunity to be heard. It therefore does not 
conclude the rights of the relator. The other case is Riverdale 
Mining Company v. Baltimore & Ohio Railroad Company' in the 
United States Circuit Court for the Southern District of Ohio in 1906. 
This was a suit for damages, claiming that the Baltimore & Ohio 
Railroad Company had discriminated in favor of the Fairmont Coal 
Company and against the Riverdale Mining Company (the plaintiff in 
that case) in the distribution of coal cars, in violation of the Interstate 

1 No opinion flled. 
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commerce act. The court instructed the jury that the individual cars 
belonging to the Fairmont Company were not to be considered in 
Computing the cars which it was the duty of the railroad company to 
distribute regularly among the mines of the Monongahela Division. 
This case also was one to which the relator was not a party, and with 
the greatest respect for the ruhng of the learned judge who sat in 
that case, in this case, in which ail parties in interest hâve had the 
opportunity of a very full présentation of their contentions, I hâve 
come to a diiïerent conclusion. Under the ruling in the présent case 
it becomes unimportant to inquire under just what contractual terms, 
as between the railroad and the mine operators, the individual cars 
are held. Some of thèse cars hâve been fuUy paid for by the railroad 
company by the working out of the mileage contracts under which 
they were placed on the road and are now the property of the railroad 
company, but the mine owners claim that under the contracts they 
are still entitled to their exclusive use. The exclusive use of other 
cars now belonging to the Baltimore & Ohio Railroad Company is 
claimed by virtue of an agreement made with the Monongahela River 
Railroad Company, the former owner. It is apparent with regard 
to the cars now the property of the Baltimore & Ohio^ Railroad Com- 
pany that thèse contracts would require careful scrutiny if it was 
necessary to go into that matter, and it rnight become a question to 
what extent the provisions of the intêrstate commerce act would per- 
mit thèse cars now the property of the railroad company to be taken 
out of its distributable car supply. 

The disadvantageous results of not including the individual cars in 
the distribution of the car supply is increased by a practice which has 
grown up, but which does not seem unlawful, of allowing several mines 
of the same ownership to pool their percentages of cars and to givé 
the whole résultant car supply to one of the mines. This hastens the 
development of that mine and enableS it to gain rapidly an increased 
percentage, because of its increased shipments, and to effect économies 
in production. 

But there is another practice which has prevailed and which I think 
should not be indulged. It consists in permitting a mine which is 
not being worked to retain its percentage, and to give it to another 
mine in the same ownership. This was originally donc upon the ex- ■ 
pectation that the mine not working was only closed down temporarily 
and would shortly start up again, but it has been so administered in 
some cases that mines, which for several years hâve not been opérated, 
hâve been allowed their percentage of cars, and hâve been permitted 
to give them to other mines in the same ownership. 

My finding and ruling is that the relator is entitled to hâve allotted 
to it its percentage of ail of the available car supply equipment, whether 
of gênerai or individual cars, and that the relator and those in like situ- 
ation with it are subjected to an unreasonable disadvantage by getting 
only a percentage of the free Baltimore & Ohio equipment, after having 
first eliminated therefrom the individual cars. But in no case are the 
owners of the individual cars or those entitled to them by contract to be 
deprived of the exclusive use of their individual cars, but the individual 
cars assigned by the owner to be loaded at specified mines should be 
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charged against the specified mine as part of its pro rata distribution 
of cars. 

There remain to be considered the several other grounds of com- 
plaint, as to which the relator has invoked the action of the court. 

Arbitrary Allotment of Cars to New Mines for Development. 

The second cause of complaint is that "new mines are allotted an 
arbitrary number of cars for development." The necessity for a rea- 
sonable arbitrary allotment to new mines, which hâve had no opporturli- 
ty to establish a percentage, is obvious, and it is not now urged by the 
relator as an unreasonable discrimination against the relator. 

Foreign Fuel Cars. 

The third cause of complaint is that, when railroads other than the 
Baltimore & Ohio Railroad hâve purchased coal from mines on that 
road and sent their own cars to the mines for the coal, such cars are 
not charged against the percentages of the mines to which they are 
sent. I do not find this to be an unreasonable discrimination against 
the relator. It is open to ail mines alike to sell coal to any railroad 
that will buy of it, and the coal is sold deliverable on cars at the mine. 
The foreign railroad having their own cars in which to transport the 
coal which they buy for their own use send their own cars for that 
spécial purpose, and they cannot be used for any other. They are not 
distributed upon any System whatever, but are sent directly to the 
mine to be loaded with the coal which the foreign railroad has pur- 
chased from it. Thèse cars are never available for commercial ship- 
ments, and the coal so shipped is not counted as part of the shipments 
of the mine in arriving at its percentage rating. Altogether I think 
it is fair to say that the coal taken from the mines on the foreign rail- 
road cars is in a class différent from the ordinary commercial ship- 
ments, as to which the law requires that the facilities furnished for 
transportation shall be without unreasonable discrimination. 

Consumer's Individual Cars. 

The same considérations apply also to the transportation of coal 
purchased at the mines by a consumer who has individual cars of his 
own to send for the coal. But one such consumer was testified to, 
viz., the Maryland Steel Company, which has of its own 500 coal cars 
provided by it in order to insure to it a constant and regular supply 
of coal of a certain quality needed at its iron works, where, having 
space and car tracks, it can detain its own cars without penalty as long 
as it finds convenient. The use of thèse private coal cars, as is the 
case with the mine operator's individual coal cars, results in an in- 
creased cost of transportation expense to the owner, but the advantages 
of regularity and control are found by the owners who can success- 
fuUy use them to offset in their business transactions the increased ex- 
pense. The need of having a continuons supply of coal of a peculiar 
quality for use in the furnaces of its iron and steel works créâtes a 
necessity which can be best met by having its individual cars, and it 
is not apparent how thèse exceptional cars, not great in number, work 
to the disadvantage of the relator. 
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Baltimore & Ohio Fuel Cars. 
Similar considérations apply, also, to the purchases of coal at the 
mines by the Baltimore & Ohio Railroad Company itself, amounting 
to about 5,000,000 tons a year; the consumption being greatest in the 
winter time, when the car shortage is niost felt. This coal is delivered 
by the mines from which it is purchased directly dnto the engines, 
tenders, and company's cars, and does not pay freight, and does not 
enter into Interstate commerce. It is consumed by the Baltimore & 
Ohio Railroad in operating its own lines. It is naturally purchased 
from the larger mines, having coal of the grade and price used, be- 
cause they hâve the capacity to furnish daily the large quantity daily 
required by the railroad, but the coal so sold is not counted in the 
shipments on which the percentage rating is based. 

Curtis Bay Premiums. 

A further cause of complaint, which is stated in the fifth item of 
the relator's spécification, is what is known as the "Curtis Bay Premi- 
um." The Baltimore & Ohio Railroad Company, having provided 
facilities at Curtis Bay, the railroad's termhial at Baltimore at which 
coal is dumped from the cars into vessels for océan transit, found that, 
when the cars were quickly emptied so that they were released with- 
in five days, the cars could make nearly an average of two trips from 
the mine and return, while they made one round trip to the tide-water 
terminais either at Philadelphia or New York. To encourage this 
prompt discharge and return of coal cars, and also the use of its own 
tracks, the railroad company put in force a rule by which to ail ship- 
pers or consignors who during a month averaged not more than fivé 
days' détention of the cars consigned to them there was granted a 
premium of 50 per cent, additional to their car supply for the next 
month. This prompt unloading increases the available car supply ; 
for, if the same car makes more trips, it is équivalent to more cars. 
It is an opportunity open to ail shippers who consign coal to Baltimore 
for water transportation. It was a question with the railroad manage- 
ment whether they should bring about quick unloading and return of 
cars by penalty in the nature of demurrage for delay, or by a premium 
for promptness ; and they determined upon the latter. I do not find 
that this complaint of unfair discrimination is sustained. There is no 
ground for complaint that the administration of the rule in actual 
practice results to the détriment of the relator. Indeed, it appears 
that the Consolidation Coal Company, which ships about 46 per cent, 
of ail the Curtis Bay coal, does not receive the Curtis Bay car premium. 
The eighth item of the relator's spécification charges that for the coal 
cars furnished by foreign railroads for transportation of the fuel pur- 
chased by them the Baltimore & Ohio Railroad makes an arbitrary al- 
lotment of an equal number of cars out of its own equipment. The 
Baltimore & Ohio Railroad by its answer dénies that such a practice 
is now in use, and the proof svistains the answer. 

Method of Ascertaining Percentage Rating. 
The percentage rating in 1906 awarded by the railroad company to 
the relator's mine was 1,71 per cent, of the available car supply. It 
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is not complained that by the System of computation used by the rail- 
road this was not a correct resuit, but it is objected that the basis of 
the computation was not fair, and opérâtes to unjustly discriminate 
ajrainst tlie rclator and those operating the newer mines. The rating- 
is computed about once a year, and is based in part on the actual ship- 
ments of the mine and in part on the possible capacity of the mine. 
The actual coal shipment of each mine is taken from its shipments in the 
sunimer scason when there is a full supply of cars for every mine, and 
when, if it has the orders, it can, so far as the car supply is concerned, 
ship its full capacity. The shipments being thus ascertained, the in- 
spector of the railroad next ascertains by actual examination the physi- 
cal capacity of the mine — that is to say, the number of working places 
for miners, the capacity of its tipple, the sufficiency of its appliances— 
and from thèse he estimâtes what would be the possible output of the 
mine, if it could sell its whole output and was furnished with railroad 
cars sufficient to ship it. The actual shipments being thus ascertained 
and the possible capacity thus estimated, the rating is arrived at by 
an average, counting the actual shipments as tvvo units and the possible 
capacity as one. The relator complains of this as unfair, in that the 
actual shipments are given too great importance and the possible capac- 
ity of the mine too little, to the in jury of the new mines and to the 
advantage of those long established. It is obvions, I think, from the 
testimony in this case, that in this particular coal région, where there 
are many long-established mines, and in which the development of 
new mines is easy and inexpensive, that there would be no unfairness 
in taking the actual shipments of a mine in this particular district for 
two consécutive years as the basis for rating. It might not work to 
the benefit of new mines, but in any scheme of rating, where there are 
fully developed mines, actual shipments should bave a preponderating 
influence, and not the possible, but as yet unused, capacity of the mine, 
which the owners might never be able to find purchasers for. In the 
case of Kingwood Coal Companv v. West Virginia Northern R. R. 
Co. (C. C.) 12,5 Fed. 252, affirmecl 134 Fed. 198, 67 C. C. A. 220, the 
three mines in question were like in character and situation, and the 
distribution was upon an entirely arbitrary method of which the un- 
fairness was apparent. In the présent case the method is not arbitrary, 
and has long been in use, and it is .shown by testimony that the physical 
capacity of the independent mines has in the past four years increased 
much more rapidly than the physical capacity of the Fairmont mines, 
which are older and more developed. I cannot find any unfairness 
in the method of rating complained of. 

Distribution of Cars to the Cumberland & Pennsylvania Railroad. 

A cause of complaint urged by the relator is that coal cars of the 
Baltimore & Ohio Railroad Company's equipment before they reach 
the Monongah Division of the West Virginia & Pittsburgh Railroad 
operated by the Baltimore & Ohio Railroad Company are allotted to 
the Cumberland & Pennsylvania Railroad at its junction with the 
lîaltimore & Ohio Railroad at Cumberland, and that this arbitrary al- 
lotment prevents cars coming to the Monongah Division, and gives 
an undue advantage to shippers on the Cumberland & Pennsylvania 
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Railroad, to the préjudice of the shippers on the Monongah Division 
when there is a shortage of coal cars. The coal traffic on the Baltimore 
& Ohio Railroad began in 1843, and until 1855 was ail from the Cum- 
berland région and from mines none of which were located on the 
Baltimore & Ohio Railroad, but were reached by latéral roads from 
the mines to the Baltimore & Ohio Railroad at Cumberland and Pied- 
mont. Several of the latéral roads became incorporated in the Cum- 
berland & Pennsylvania Railroad, which practically is a combination 
and extension of the latéral roads to which, for half a century, the 
Baltimore & Ohio Railroad has been supplying equipment and by 
which the coal traffic which is its most important business was started 
and has been built up. It cannot be maintained that fair treatment 
to the new coal mines of the Fairmont région which are on the line 
of the Baltimore & Ohio Railroad requires that the old-established 
mines on thèse latéral feeders shall be deprived of the equipment which 
for half a century has been furnished to them and was being furnished 
when the relator began operating its mine. The equipment furnished 
is based on the numtjer of cars the Cumberland & Pittsburgh Railroad 
has had in previous years, and there is no sufficient évidence to show 
that it is an unfair allotment and works an unjust discrimination 
against the relator. 

I hâve indicated on the prayers for rulings on the law my disposi- 
tion of them, and I hâve also in the same manner indicated my disposi- 
tion of the proposed findings of fact. 

I désire to express my appréciation of the thoroughness of the 
préparation and présentation of this case, and of the very great as- 
sistance I bave derived from the able arguments of counsel and the 
elaborate and learned briefs submitted in support of their views. 

Conclusion. 

My judgTnent is that the relator is entitled to a peremptory writ 
fequiring the Baltimore & Ohio Railroad Company, in cases of car 
shortage, in distributing the pro rata shares of the gênerai coal car 
equipment of the railroad company according to the percentage to 
which each mine is entitled, to include in the available car supply as 
the basis of the calculation the individual cars of mine operators reg- 
ularly used on the Baltimore & Ohio Railroad, not intending, how- 
ever, to give to the relator, or those in like situation with him, in any 
event the use at any time of individual cars to the exclusive use of 
which other mine operators are entitled. 

The other items of relief prayed in the pétition and set out in the 
alternative writ are denied. 
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KEEP V. NATIONAL TUBE CO. 
(Circuit Court, D. New Jersey. May 20, 1907.) 

1. Death— Statute Giving Right of Action— Enfobcement in Fokeign Jv- 

bisdiction. 

The rule established by the weiglit of autliority is that, if a statute 
of the forum créâtes a right of action for damages resulting from death 
caused l)y wrongful aet, neglect, or default, a foreign statute creating such 
riglit will be enforced, if the two statutes be nbt so dissimilar as to es- 
tablisb substantially différent iiolicies. Substantial similarity between the 
statutes is ail that is l'equired, and inere dissimilarities as to the persons 
in whose names actions may be brought, or in the amounta recoverable, 
will not defeat jurisdiction. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 49, Death, § 50.] 

2. Same— Limitation of Actiok— Différence Between Local and Foheign 

Statutes. 

The right to recover damages for wrongful death being a purely stat- 
utory right, a limitation of the time within which an action may be 
brought for its enforcement, contained in the statute which créâtes it, 
inheres in the right and governs in an action brought under such stat- 
ute, although in a foreign jurisdiction, and, where the state of the forum 
has a substantially similar statute, the fact that it prescribes a shorter 
period of limitation for suits brought thereunder does not render the for- 
eign statute subversive of any gênerai public policy of the state, nor pre- 
vent the court from entertaining .iurisdiction of the action, if brought 
within the time limited by the statute sued on. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Death, § 52. 

What law governs actions, see note to Burrell v. Fleming, 47 C. C. A, 
606.] 

3. Négligence— Acts on Omission Constituting Négligence— Liabilitt of 

Manufactueer of Dangbrous Article. 

The manufacturer of a thing inhereutly daugerous, or which when ap- 
plied to its intended use becomes dangerous, who sells it for such use, is 
liable in damages to any one who, without fault on his part, sustains in- 
jury which is the natural and proximate resuit of the manufacturer's 
négligence. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Négligence, § 25.] 

At Law. On demurrer to déclaration. 

Morton Barrows, for plaintiff. 
Sherrerd Depue, for défendant. 

LANNING, District Judge. The plaintiff is a citizen of Minnesota, 
and has been duly appointed in that state administratrix of the estate 
of Alfred Keep, deceased. He died on February 30, 1905, from in- 
juries received in that state by the explosion of a oarbonic acid gas 
cylinder, while engaged in the service of his employer, to whom the 
défendant sold the cylinder. The averment is that the cylinder was 
defective, and this action was commenced January 2, 1907, under the 
provisions of a Minnesota statute reading as follows : 

"When death is caused by the wrongful act or omission of any party or 
corporation the Personal représentative of the deceased may maintain an action 
if he might hâve maintained an action had he lived for an injury caused 
by the same act or omission by which the death was caused. But the ac- 
tion shall be commenced within two years after the act or omission by which 
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the deatli was oansed. The damages therein cannot exeeed flve tliousand dol- 
lars, and the amoiiut received is to be for the exchisive beuefit ot" the widow 
and next of kin, to be distributed to them iii the sanie proportion as the 
Personal property of deceased persons. Provided that any demand for the 
support of the deceased aud funeral expeuses duly allowed by the probate 
court shall be flrst deducted and pald." 

The defendant's demurrer présents for considération two questions : 
First, assuming that a catise of action is set forth in the déclaration, 
will this court talce jurisdiction of it? And, second, do the facts 
stated in the déclaration constitute a cause of action against the de- 
fendant ? 

First. It is conceded that the action is not founded on any right ex- 
isting under the common law, and that such right, if any there be, is 
purely the créature of the Minnesota statute. It is further conceded 
that, if there be a right of action, it can be enforced in New Jersey 
only on the principles of comity, and that courts décline to enforce 
rights created by foreign statutes opposed to the domestic policy of 
the forum. The argument of the defendant's counsel is that the Âlin- 
nesota statute is opposed to the public policy of New Jersey, as that 
policy is expressed in the act of her Législature, the material sections 
of which reads as follows: 

"Section 1. That whenever the death of a person shall be cauBed by wrong- 
ful act, neglect or default, and the act, negleet or default Is such as would, 
if death had not ensued, hâve entitled the party injured to maintain an ac- 
tion and recover damages in respect thereof, then aud lu every such case the 
person who, or the coriioration which, would hâve beeu liable if death had 
not ensued shall be liable to au action for damages uotwithstanding the death 
of the person injured, and although the death shall hâve been caused under 
such circumstances as amount in law. to felony. 

"Sec. 2. That every such action shall be brought by and in the names of 
the Personal représentatives of such deceased j^erson and the amount recovered 
in every such action shall be for the exclusive benefit of the widow and next 
of kin of such deceased person and shall be distributed to such widow and 
next of kin in the proportions provided by law in relation to the distribution 
of Personal property left by persons dying intestate ; and in every such ac- 
tion the jury may give such damages as they shall deem fair and just with 
référence to the pecuniary injury resulting from such death to the wife and 
next of kin of such deceased person, provided that every such action shall be 
commenced wlthin twelve calendar montlis after the death of such deceased 
person." 

The contention is that the Minnesota statute is répugnant to the 
domestic policy of the state of New Jersey in three respects: (1) 
Because, under the Minnesota statute, the damages are limited to $5,- 
000, while under the New Jersey statute there is no arbitrary limita- 
tion of the amount that may be recovered; (8) because, under the 
Minnesota statute, any demand for the support of the deceased and 
his funeral expenses, duly allowed by the probate court, shall be first 
deducted and paid from the amount recovered ; and (3) because, un- 
der the Minnesota statute, the action is recjuired to be commenced 
within two years after the act or omission by which the death was 
caused, while under the New Jersey statute the action must be com- 
menced within twelve calendar months after the death of the deceased 
person. 
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The first two of thèse objections are easily disposée! -of. With a 
given State of facts, the amount recoverable under the Minnesota stat- 
ute can never exceed what, with the same facts, might be recovered 
under the New Jersey statute, while in some cases it might, by reason 
of the $5,000 hmitation, be less. The provisions of the Minnesota 
statute on which thèse objections are based do not in any wise con- 
travene any principle of the domestic policy of New Jersey. The 
third objection demands fuller considération. 

In Haggerty v. Central Railroad Company, 31 N. J. Law, 350, Chief 
Justice Beasley, speaking of the New Jersey statute, said : 

"The design of the statute cannot be œistaken. It is entirely and in the 
highest sensé remédiai in its nature. Its object was to abolish the harsli 
and technical rule^of the common law actio personalis moritur cuni persona. 
ïhe rule had nothing but prescriptive authority to support it. It was a de- 
fect in the law, and this statute was designed to remove that defect. It i.s 
therefore entitled to receive the libéral construction which appertalns to remé- 
diai statutes. The mischief to be redressed was the nonexisteuce of a remedy 
for an admitted wrong. It is elearly, therefore, the duty of the court to ad- 
vanee the remedy." 

In Murphy v. Board of Chosen Freeholders, 57 N. J. Law, 245, 
251, 31 Atl. 229, the act was construed to be applicable to the défend- 
ant, a public corporation, created only for governmental, purposes; 
the Législature having, by another act, made such corporations liable 
for damages resulting from neglect to repair the bridges committed 
to their charge. The argument in behalf of the défendant in that 
case was that the word "corporation," used in the New Jersey statute, 
had no application to, and did not include within its meaning, a pub- 
lic, municipal corporation ; but the court held that the act was a remédi- 
ai one and should be construed liberally for the suppression of the mis- 
chief existing in the common law and the advancement of the remedy. 
It will be observed, then, that the New Jersey courts hâve not adopted 
a narrow construction of the New Jersey statute. They hâve held 
the policy of the state, as expressed in her statute, to be a Hberal one. 

So, too they recognize the rule of comity in enforcing rights created 
by the statutes of other states. The Pennsylvania statute, concerning 
the recovery of damages resulting from death caused by wrongful act, 
confers the right of action on the widow or other relatives of the de- 
ceased ; but, notwithstanding the New Jersey statute confers the right 
on the Personal représentative of the deceased, the Suprême Court of 
New Jersey, in Lower v. Segal, 59 N. J. Law, 68, 34 Atl. 945, said : 

"The statute of Pennsylvania is, however, not répugnant to our domestjc 
policy, as is evinced by our having modifled the common law npon lilje prin- 
fiples in the interest of our own citizens. It is therefore the duty of our 
courts to recognize and enforce the rule of the sister commonwealth." 

In Usher v. Railroad Ca, 136 Pa. 206, 17 Atl. 597, 4 L- R. A. 261, 
12 Am. St. Rep. 863, it was held that an action brought in Pennsyl- 
vania, by the widow of one who had been killed in a railroad accident 
.on the defendant's railroad in New Jersey, could not be maintained; 
but the opinion indicates that, if the action had been instituted by the 
Personal représentative of the deceased person, it would, on principles 
of comity, hâve been sustained. New Jersey and Pennsylvania, there- 



124 154 FEDERAL KEPOUTER. 

fore, will doubtless each enforce the right created by tlie statute of 
the other. 

The rule establislied by the weight of authority is that, if a statute 
of the forum créâtes a right of action for damages resulting from 
death caused by wrongful act, neglect, or default, a foreign statute 
creating such right will be enforced, if the two statutes be not so 
dissimilar as to establish substantially différent policies. It is not 
necessary that the statutes shall be precisely the same. Meré dis- 
similarities as to the persons in whose names actions may be brought, 
or in the amounts recoverable, will not defeat jurisdiction. Substan- 
tial similarity is'all that is required. Texas & Pacific Railway Co. v. 
Cox, 145 U. S. 593, 13 Sup. Ct. 905, 36 h. Ed. 829 ; Boston & M. R. 
Co. V. McDufîey, 79 Fed. 934, 35 C. C. A. 247 ; Dayidow v. Pennsyl- 
vania R. Co. (C. C.) 85 Fed. 943 ; Stewart v. B. & O. Railroad Co., 
168 U. S. 445, 18 Sup. Ct. 105, 42 L. Ed. 537 ; Northern Pacific 
Railroad Co. v. Babcock, 154 U. S. 190, 14 Sup. Ct. 978, 38 L. Ed. 
958; Wooden v. W. N. Y. & P. R. R. Co., 126 N. Y. 103, 26 N. E. 
1050, 13 L. R. A. 458, 22 Am. St. Rep. 803 ; Wharton's Conflict of 
Laws, § 480a et seq. 

The record of this case shows, however, that this action was com- 
menced more than 13 months after the death of the plaintiff's intes- 
tate, though within 2 years from that time. The défendant contends 
that no action can be maintained on the Minnesota statute in New 
Jersey after the expiration of the period of 12 months limited in the 
New Jersey statute. It is true that actions are barred not by the lex 
loci, but by the lex fori; but the limitation of time within which 
an action may be instituted under the Minnesota statute, or that with- 
in which it may be instituted under the New Jersey statute, is so con- 
nected with the right of action itself that it does not operate as a mère 
limitation of time within which the remedy may be prosecuted. A 
gênerai statute of limitations curtails a pre-existent common-law right ; 
but the right of action for damages resulting from death is unknown 
to the common law. It is a new right created by statute for a limited 
period. In Minnesota that right exists for 2 years; in New Jersey 
it exists for 12 months. One who acquires such a right under the 
New Jersey statute, or under the Minnesota statute, may carry it 
with him into any jurisdiction where a substantially similar right bas 
been created. Why should the time within which such a right may 
be enforced be curtailed in a jurisdiction difi^erent from that in which 
the right was created by any statute other than one which, like a gên- 
erai statute of limitations, opérâtes on the remedy only? The New 
Jersey statute does not limit the time within which an action may be 
instituted under the Minnesota statute, for the reason that the New 
Jersey statute créâtes no right of action in any case where death bas 
resulted from a wrongful act done in another state. 

In Theroux v. Northern Pacific R. Co., 64 Fed. 84, 12 C. C. A, 
53, it appears that the plaintiff's intestate was killed in the state of 
Montana by the wrongful act or négligence of the défendant. The 
action was founded on the death act of Montana, and instituted in a 
state court of Minnesota, from which it was removed to the Circuit 
Court of the United States for the District of Minnesota. The Min- 
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nesota statute, as we hâve already seen, required the action to be 
commenced within two years after the act or omission by which the 
death was caused, and the action was dismissed because it was in- 
stituted after the expiration of the two years, though within the period 
of three years allowed by the Montana statute. The Circuit Court of 
Appeals reversed the judgraent of the lower court, saying: 

"It jnust be acceptée!, therefore, as tlio established doctrine, that wbere a 
statute conïers a new right, which by tbe terins of the act is eiiforceable 
by suit only within a given period, the period allowed for its enforcement is 
a constituent part of the liability intended to be created, and of the right 
Inteuded to be conferred. The period prescribed for bringing suit in sueh 
cases is net like an ordinary statute of limitations, which merely affects the 
remedy. It follows, of course, that, if the courts of another state refuse to 
permit the cause of action to be sued upou during a part of the period limited 
by the foreign law, to that extent they refuse to give effect to the foreign 
law, and by so doing impair the right intended to be created. Doubtless, the 
courts of a state may refuse to enforce a liability unknown to the common 
law that has been created by the laws of a foreign state or country ; but the 
rule of comity which prevails as between the varions states of this Union 
requires that the courts of each state shall enforce every civil liability that 
may bave been created by the laws of other states, for an act done or omitted 
within their several territorial jurisdietions, unless the liability so created 
and sought to be enforced is cléarly reiîugnant to some local law, or is op- 
posed to some well-established publie policy of the state whose courts, are 
aslied to enforce jt. * * * Moreovor, it eannot be said that, by entertain- 
ing the suit after the lapse of two years, the laws of Minnesota would be set 
at naught, or any well-deflned public policy of that state violated, for, in 
contemplation of law, the two-year limitation prescribed by the statute of that 
state was only intended to apply, and can only apply, to causes of action 
which originated in that state, and not to causes of action that originate else- 
where. We are of the opinion, therefore, that the Circuit Court erred in sus- 
taining the motion for judgment on the pleadings." 

In Dennick v. Railroad Co., 103 U. S. 11, 26 h. Ed. 439, it was 
held that an action might be maintained in the United States Circuit 
Court for the Northern District of New York by the administratrix 
of one who had been killed in a railroad accident in New Jersey to 
enforce the right of action given by the New Jersey statute. Mr. 
Justice Miller said: 

"Wherever, by either the common law or the statute law of a state, a 
right of action has become flxed and a légal liability ineurred, that liability 
may be enforced, and the right of action pursued in any court which has 
jurisdiction of such matters, and can obtain jurisdiction of the parties. * * * 
A party legally liable in New Jersey eannot escape that liability by going to 
New York. If the liability to pay money was flxed by the law of the state 
where the transaction occurred, is it to be said it can be enforced nowhere 
else because it depended upon statute law, and not upon common law? It 
would be a very dangerous doctrine to establish that, in ail cases where the 
several states bave substituted the statute for the common law, the liability 
can be enforced in no other state but that where the statute was enacted and 
the transaction occurred." 

In Northern Pacific Railroad v. Babcock, 154 U. S. 190, 14 Sup. Ct. 
978, 38 Iv. Ed. 958, Mr. Justice White quoted, with approval, the fol- 
lowing language from Herrick v. Minneapolis & St. Louis Railway 
Co., 31 Minn. 11, 16 N. W. 413, 47 Am. Rep. 771: 

"But it by no means follows that, because the statute of one state difCers 
from the law of another state, therefore it would be held contrary to the 
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policy of the laws of the latter state. Every day our courts are enforcing 
rights under foreign eontracts where the lex loci contractus and the lex fori 
are altogether différent, and yet we couatrue thèse eontracts and euforce 
rights under them according to their force and effect -under the laws of the 
State where made. To justify a court in refusing to enforce a right of ac- 
tion which accrued under the law of another state, because against the policy 
of our laws, it must appear that it is against good morals or natural justice, 
or that for some other such reason the euforcement of it would be prejudicial 
to the gênerai interests of our owu citizens. If the state of lowa sees fit to 
imjwse this obligation upon those operatiug railroads within her bounds, and 
to make it a condition of the employnient of those who enter their service, 
we see nothing in such a law répugnant either to good morals or natural 
justice, or prejudicial to the interests of our own citizens." 

The trend of judicial opinion is toward the establishment of a Hberal 
ruie of interstate comity in the enforcement of rights of action created 
by state statutes, whether they be rights ex contractu or ex dehcto. 
If the lex loci delicti and the lex fori each créâtes a right of action 
for damages resulting from the death of a person by the wrongful 
act, neglect, or default of another, the courts of^ the forum will not 
be astute to find reasons for narrowing the rule of comity. In a case 
where, as in Slater v. Mexican National R. R. Co., 194 U. S. 120, 2i 
Sup. Ct. 581, 48 L. Ed. 900, there can be no recovery except by such 
a combination of the lex loci delicti and the lex fori as would create 
a right of action substantially différent from that created by the lex 
loci delicti, jurisdiction will be declined. In that case it appears that 
the husband and father of the plaintifïs died from injuries received 
in Mexico. The action was brought in the state of Texas. The de- 
cree for damages contemplated by the Mexican law was declared to 
be analogous to a decree for alimony in divorce proceedings — a decree 
for periodical payments subject to modification from time to time as 
the circumstances of the widow and children should change. The 
law of Texas contemplâtes, in such a case, the award of damages in a 
lump sum. It was therefore held that an action for recovery would 
not lie in Texas. And yet, Mr. Chief Justice Fuller, in a dissenting 
opinion, concurred in by Justices Harlan and Peckham, considered 
that the Mexican method of arriving at and distributing the damages 
pertained to procédure or remedy, and therefore to a matter to be 
regulated by the law of the forum. 

The décisions in some of the state courts are not in harmony with 
tho.se of the fédéral courts. Ash v. Baltimore & Ohio R. Co., 17 Atl. 
643, 73 Md. 144, 20 Am. St. Rep. 461, being one of the cases on 
which the défendant in the case at bar relies, is one of them. In that 
case the action was brought in Maryland on a statute of West Virginia, 
and the statutes of the two states were held to be so dissimilar that 
jurisdiction would be declined in Marvland. In Stewart v. Baltimore 
& Ohio Railroad Co., 168 U. S. 445, 18 Sup. Ct. 105, 42 L. Ed. 537, 
it was held, however, that the right of action created by the statute of 
Maryland was enforceable in the District of Columbia, notwithstand- 
ing notable différences between their statutes. 

The principal purpôsé of the Minnesota statute is to remove the 
defect in the common law by giving to the personal représentative of 
one whose death is caused by the wrongful act or omission of another 
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a right of action against the guilty party for tlie benefit of the widow 
and next of kin of the deceased. The New Jersey statute has the 
same purpose. The différences between the tvvo statutes are miner 
ones, net affecting their common purpose or the domestic policy of ei- 
ther of the states. In my opinion, thèse différences furnish no reason 
for holding that the Minnesota statute is répugnant to the domestic 
policy of New Jersey. 

Second. The remaining objection to the déclaration is that the 
facts stated in it are not suffîcient to confer upon the présent plain- 
tiff a right of action. It is contended that the averments of the déc- 
laration disclose no duty owing by the défendant to the plaintiff's in- 
testate. The averments are, in substance, that the défendent is a 
manufacturer and vendor of cylinders "intended for and customarily 
and necessarily used in holding and storing gases and liquids under 
high atmospheric pressure, to wit, at pressures exceeding 3,000 pounds 
to the square inch"; that unless properly made they become, when 
charged, "liable to burst or explode and injure or kill any person in 
their immédiate vicinity" ; that it "bècame and was the duty of the 
défendant to use a degree of care in making and vending thèse ré- 
ceptacles proportionate to the involved danger, and not to permit any 
such cylinder, réceptacle, or drum to be made, sold, or used for such in- 
tended purpose unless the same was properly, strongly and securely 
made"; that "immediately prior to February 30, 1905, the défendant 
made and prepared a metallic tube, cylinder, or drum, customarily 
and necessarily used by those for whom it was manufactured for con- 
taining, holding, and storing carbonic acid gas, or other gases or 
liquids, under a pressure exceeding 3,600 pounds to the square 
inch"; that one of thèse cylinders "was so carelessly, negligently, 
and improperly made and prepared by the défendant that it was in- 
capable of sustaining" a greater pressure than 1,000 pounds to the 
square inch ; that this dangerous and defective condition "arose 
through the négligence of the défendant in the manufacture and prép- 
aration of said cylinder, and was concealed and could not be readily 
discovered or ascertained by persons engaged in using it for the pur- 
pose intended" ; that the cylinder thus negligently and defectively made 
by the défendant was by it "sold and delivered to the Bishop & Bab- 
cock Company, a corporation engaged in manufacturing and selling 
carbonic acid gas and other commodities at the city of St. Paul, Ram- 
sey county, Minn., for the purpose of usage in the holding and storing 
of carbonic acid gas or other gases and liquids" ; and that at the time 
the défendant made, sold, and shipped the cylinder to the Bishop & 
Babcock Company, the défendant "knew, or in the exercise of or- 
dinary care should hâve known, of its defectiveness and imminently 
dangerous condition." The subséquent averments are that on and 
prior to February 20, 1905, Alfred Keep was an employé of the Bishop 
& Babcock Company; that incidental to his employment it was nec- 
essary for him "to be in the immédiate vicinity of and in close prox- 
imity to" the cylinder; and that, while in the due course of his em- 
ployment and in close proximity to the cylinder, and while in the 
exercise of due care, and while the Bishop & Babcock Company were 
using the cylinder for the purpose for which it was by the défendant 
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made and întended to be used, and while subjected to a pressure of 
less than one-third of its intended capacity, and without notice of its 
dangerous and defective condition, it exploded, without fault or nég- 
ligence on the part of Keep or his employer, by reason solely of 
its dangerous and defective condition, inflicting injuries upon Keep 
which resulted in his death. 

If thèse averments set forth any légal duty owing from the défendant 
to Keep, it was not a duty arising out of contract. The only con- 
tract referred to is the one betvveen the défendant and Keep's employer. 
Keep was a stranger to that contract, and could acquire no rights under 
it. Nor are the averments based on the theory of any contractual re- 
lations between the défendant and Keep. The gravamen of the com- 
plaint is négligence, and not breach of contract, or fraud or deceit. 
The question, then, is not whether the défendant is guilty of a breach 
of contract, or suppressed facts amounting to fraud, or made repré- 
sentations amounting to deceit, but whether it owed to Keep the duty 
of reasonable care in the manufacture of the cylinder. According to 
the averments, which on this demurrer must be accepted as true, the 
cyUnder was delivered to Keep's employer for use in storing gases at 
a pressure exceeding 3,600 pounds to the square inch. It is obvions 
that if, by reason of a latent defect, it was incapable of withstanding a 
pressure greater than one-third of 3,600 pounds to the square inch, 
■jt would become a thing higlily dangerous to any one who might be 
near it when applied to its intended use. The law déclares that a 
vender of poisonous drugs must carry on his business with due regard 
for the safety of the public, as well as his vendees. Such a rule is 
founded on the demands of social justice. It has often been applied 
to sales of things inherently dangerous. In the présent case, the cyl- 
inder was not of itself a dangerous thing. It became so only when 
charged with gas ; but it was made for the purpose of being charged 
with gas. Uncharged, it was a useless thing. When applied to the 
only use for which it was made, it exploded and killed the plaintifif's 
intestate. If the explosion was due solely to négligence in the manu- 
facture of the cylinder, why should not the manufacturer respond in 
damages for its négligence? The authorities on the point are not 
harmonious ; but the better doctrine, it seems to me, is that the manu- 
facturer of a thing inherently dangerous, or of a thing which when ap- 
plied to its intended use becomes dangerous, is liable in damages to 
any one who, without fault on his part, sustains injury which is the 
natural and proximate resuit of the manufacturer's négligence. A few 
cases may be referred to as illustrative of such a rule. 

In Parry v. Smith, 4 C. P. Div. 325, the défendant, a gas fîtter, was 
employed by the plaintiff's master to repair a gas meter upon his prem- 
ises, and for the purpose of doing so took away the meter, and in 
lieu of it made a temporary connection by means of a flexible tube 
between the inlet pipe and the pipe communicating with the house. The 
plaintifï having gone, in the ordinary performance of his duty, with a 
light into the cellar where the meter had been, gas, which had escaped 
by reason of the insufficiency of the connecting tube, exploded and in- 
jured him. The jury found that the work had been negligently donc. 
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and that the înjury to the plaintîff was the resuit of such négligence. It 
was held that the défendant was liable. 

In Bragdon v. Perkins-Campbell Co., 87 Ked. 109, 30 C. C. A. 567, 
66 L. R. A. 924, the Circuit Court of Appeals of this circuit held that 
the défendant, who had manufactured and sold to the plaintiff's hus- 
band a sidesaddle, was not liable for injury sustained by the plaintifï 
because of négligence or want of skill in the manufacture. But the 
court said : 

"There are cases which may seem to qualify the principle which we hâve 
discussed, but which are quite consistent with it, and which, as is pointed ont 
in Curtin v. Somerset, 140 Pa. 70, 21 Atl. 244, hâve no application to such 
an one as that with which we are now concerned. They décide that one who 
deals with a thing which Is inherently very daugerous, involving 'death or 
great bodily harm to some person, as the natural and almost inévitable con- 
séquence' *of lack of care, owes to the public at large the duty of extrême 
caution. Such a case is Thomas v. Winchester, 6 N. T. 397, 57 Am. Dec. 455, 
which in England bas been thought to go too far. ♦ * * In our opinion 
Thomas v. Winchester was rightly decided; but that case, and the others 
which follow its lead, do not at ail conflict with our présent judgment. The 
article hère in question is not, like a poisonous drug, which was tbe harmful 
agent in Thomas v. Winchester, inherently dangerous, but is, like the lamp in 
Longmedi v. Holiday, 6 Exch. 761, not in its nature hazardous." 

In Losee v. Clute, 51 N. Y. 494, 10 Am. Rep. 638, it appears that the 
défendants manufactured a boiler for the Saratoga Paper Company. 
The testimony tended to show that it was constructed improperly and 
of poor iron, and that the défendants knew at the time that it was to 
be used in the immédiate vicinity of and adjacent to dwelling houses 
and stores in a village, so that in case of an explosion while in use it 
would be likely to be destructive to human life and adjacent prop- 
erty. The boiler exploded and damaged the adjacent property of 
the plaintifï. The Saratoga Paper Company tested the boiler to its 
satisfaction, accepted it, and used it for three raonths before the ex- 
plosion. In the opinion of the court it was said : 

"When the boiler was accepted, they [the défendants] ceased to hâve any 
further control over it or its management, and ail responsibility for what was 
subsequently done with it devolved upon the company and those having charge 
of it." 

It was declared that the case came within the principle that "at 
the most an architect or builder of a work is answerable only to his 
employés for any want of care or skill in the exécution thereof, and he 
is not liable for accidents or injuries which may occur after the ex- 
écution ôf the contract," and that the défendants owed to the plain- 
tifï no duty whatever at the time of the explosion "either growing out 
of contract or imposed by law." 

But Dr. Thompson, in the first volume of his work on Négligence 
(section 825), considers Losee v. Clute unsound in principle, and adds: 

"Steam boilers are highly dangerous, even when properly constructed; but 
when defectively constructed nothing is more probable than that they will 
explode, and that the explosion will kill or injure innocent persons, and de- 
stroy adjacent property. The ignorant or unskillful construction of such a 
dangerous machine is a degree of négligence approaching the grade of crime ; 
and damages ought, it should seem, to be given in such cases to any one who 
has sustained an injury which a due regard for the lives and property of 
others would hâve prevented." 
154 F.— 9 
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The same rule, after an illtiminating discussion of the principk on 
which it rests, was established for the courts of New Jersey by Chief 
Justice Beasley, in Van Winkle v. American Steam Boiler Company, 
52 N. J. Law, 240, 19 Atl. 472. He said: . 

"In ail cases in which any person undertakes the performance of an act, 
which, if not done with care and sliill, will be highly daugerous to the iier- 
sons or lives of one or more peraons, known or uuknown, the law, ipso facto, 
imposes as a public duty the obligation to exercise siich care and sliill. The 
law hedges romid the lives and persons of men with much more care than 
it employs wheu guarding their property, so that, in this particular, it makes, 
in a way, every one his brother's keeper, and therefore it may well be doubted 
whether in any supposable case redress should be withheld from an innocent 
person who bas sustained immédiate damage by the neglect of another in 
doing an act, which, if carelessly done, threateus. in a high degree, one or 
more persons with death or great bodily harm. Such misfeasances, if they 
resuit fatally, are indictable crimes. Where they inJlict particular damage 
upon individuals, they should, it is conceived, be aetionable. There are many 
décisions that appear to rest on this basis. A typical <!ase is that of Thomas 
V. Winchester, 6 N. Y. 397, 57 Am. Dec. 455." 

The same principle was applied by the highest court of New Jersey 
to the case of Guinn v. Delaware & Atlantic Téléphone Co., 72 N. J. 
Law, 276, 62 Atl. 412, 3 L. R. A. (N. S.) 988, 111 Am. St. Rep. 669, 
where a boy was killed by contact with a guy wire of the défendant 
Company, which had hécome crossed with an electric light wire and 
charged with a deadly current of electricity; and by the Suprême 
Court of Minnesota, in Schubert v. J. R. Clark Co., 49 Minn. 331, 
51 N. W. 1103, 15 L. R. A. 818, 32 Am. St. Rep. 559, where the 
défendant manufactured a stepladder of cross-grained and decayed 
wood, which the plaintiff could not discover, for the reason that the 
defective material had been covered with paint. 

In Huset v. Case Threshing Machine Co., 120 Fed. 865, 57 C. C. A. 
237, 61 L. R. A. 303, the Circuit Court of Appeals of the Eighth Cir- 
cuit held a déclaration to be good on demurrer in which it was averred 
that the défendant sold and delivered to the plaintifï's employer a 
threshing machine with knowledge of its dangerous defect; but, not- 
withstanding the averment as to the defendant's knowledge of the 
defect, it was said : 

"It is a rational and fair déduction from the rules to which brief référence 
bas been inade that one who malles or sells a machine, a building, a tool, or 
an article of merchaudise designed and fltted for a spécifie use, is liable to 
the person, who, in the natural course of eyents, uses it for the purpose for 
which it was made or sold, for an injury Which is the natural and probable 
conséquence of the négligence of the manufacturer or vender in its construc- 
tion or sale." 

Undoubtedly, care must be taken not to extend the rule of liability 
in négligence cases to remote conséquences. In every such case lia- 
bility must be limited to injury which is the proximate and the natural 
resuit of a breach of duty owing by the défendant to the plaintiff. The 
rule, as above stated, thus limits it. 

The demurrer will be overruled, and the défendant given 20 days 
after service of a copy of the order overruling the demurrer in which to 
plead. 
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UNITED STATES v. GRAND RAFIDS & t. R. CO. et al. 

(Circuit Court, W. D. Miehigîm, S. D. May 2ô, 1907.) 

1. Public Lands— Railroad Gbant — Effect — Time. 

Act June 3, 1850. c. 44, 11 Stat. 21, grantins to the state of Mieluîraii 
in aid of tlie construction of railroads certain public lands, exçepting 
laiids previously reserved, was a grant in pra^senti and couûned to land» 
beloiif^ing to tlie govermnent at tlie date of tlie grant. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 41, Public Lands, 
§ 227.] 

2. Same — Nature dp Lands. 

The words "public lands" include only sucb lands as are sutiject to 
sale or other disposition under the gênerai land laws, and not lauds re- 
served from sale by coinpe.tent autborlty. 

[Ed. Note.— For cases in point, see C«nt. Dig. vol. 41, Public Lands, 
§§ 5, 237.] 

3. SaME — WlTHDBAWAL FROM SALE. 

Where public lands were vvithdrawn from sale for the subséquent bene- 
flt of certain Indians, the fact that the withdrawal was conditional on 
the land being required for purposes of the Indian treaties, and that the 
Indians were to bave no rlghts in such lands uutil after législation should 
invest theni with the légal title, did not destroy the efCectiveness of the 
withdravs'al. 

4. Same — DECISION or Land Depabtment — Conclusiveness. 

The construction put on a railroad grant by the Land Department as 
exçepting certain lands for Indian purposes cannot prevail against a cor- 
rect légal interprétation to the contrary. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Public Lands, 
§ 301.] 

5. Same — Railboad Gbani^— Lands Included. 

At the date of the grant of public lands to a state for railroad purposes, 
the lands in controversy had been reserved from sale conditioually for 
the beneflt of certain Indians, but when the line of the beneflciary railway 
Company was deflnitely located, and the lands were certified, the lands 
in controversy had been released from réservation, and were public lands, 
subjeet to sale or other disposition by Congress. Reld, that as the grant 
operated from its date, and not from tlie date of the deflnite location of 
the railroad line, the reserved land did not pas» under the grant. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 41, Public Lands, 
§§ 5, 237.] 

6. Same— Vacation or Patent — ^RecoveBy of Price. 

Certain public lands having been conditionally réserver! for Indians at 
the date of a railroad grant, and which did not pass tliereunder, were 
nevertheless, in accordance with the then exlsting construction of such 
grants by tlie governmeiit land department, certified as a part of the 
grant ; the lands having been withdrawn from the réservation at the tinie 
the railroad's line was definitely located. Botli parties assumed that the 
lands were properly covered by the grant for several years, during which 
time the railroad eompany pald taxes thereon in excess of the government 
price, and sold the lands to innocent purcliasers for value. After flling 
the railroad's luap of definite location, the United States disposed of more 
than 23,000 acres of lands which were available to the railroad eompany 
under Its grant in lieu of the land in question, and the railroad failed to 
obtain its full quota of land because of a deficieucy existing on a part of 
its line to the extent of flve times the amount of the value of the land al- 
leged to bave been wrongfully certified. The United States bas laade no 
other disposition of the lands, and the rlghts of no others liave intervened. 
Held, that the United States was not entitled in equity either to a cancel- 
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lation of the patents for such land, nor to recover from the raiiroad Com- 
pany the minimum government price of $1.25 per acre tlierefor. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Public Ltanda, 

§ODO 

Bona flde purchasers, see note to United States v. Détroit Timber & 
Lumber Oo., 67 C. 0. A. 13.] 

In Equity. ' ■ 

George G. Covell, U. S. Dist. Atty., and Wm. K. Clute, Asst. U. 
S. Dist. Atty. 

James H. Campbell and Roger Irving Wykes, for défendant raiiroad 
company. 

KNAPPEN, District Judge. The bill in this cause was fîled Febru- 
ary 20, 1896, by the Attorney General of the United States under the 
act of March 3, 1887, providing for the adjustment of land grants 
made by Congress to aid in the construction of railroads and for 
the forfeiture of unearned lands (Act Maj 3, 1887, c. 376, 34 Stat. 
566), for the cancellation of patents for 20,376.66 acres of land in the 
counties of Charlevoix and Emmet, Mich., certified 'by the United 
States to the state of Michigan and conveyed thereunder to the Grand 
Rapids & Indiana Raiiroad Company, and for the recovery of the mini- 
mum government price of $1.25 per acre for such of the lands as 
shall be found to hâve been conveyed by the raiiroad company to 
innocent purchasers. The facts are thèse: 

In April, 1855, the Ottawa Indians, living in and about Eittle Trav- 
erse Bay, Mich., were negotiating a treaty with the United States, 
by vi^hich the former Vk'ere seeking to obtain some government lands 
in Emmet and Charlevoix counties in exchange for lands west of 
the Mississippi river which had been set apart for thèse Indians 
under a former treaty. The Commissioner of Indian Afïairs, through 
the Commissioner of the General Land Office and the Secretary of 
the Interior, requested the Président that certain designated town- 
ships and fractional townships be withheld from sale "until it shall 
be determined whether the same may be required for said Indians." 
The order of withdrawal was made May 14, 1855, in terms, "with 
the express understanding that no peculiar or exclusive claim to any 
of the lands so withdrawn can be acquired by said Indians, for 
whose future benefit it is understood to be made, until after they 
shall, by future législation, be invested with the légal title thereto." 
The Land Commissioner accordingly notifîed the register and receiv- 
er of the local land office of the President's order, and under the com- 
missioner's direction the lands covered by the order of withdrawal 
were marked by the register on his tract book "Lands withdrawn 
from sale and withheld for Indian purposes, conditionally, by order 
of the Président of May 14—55." 

The lands hère involved are but a small part of the lands so con- 
ditionally withdrawn. The contemplated treaty (which embraced 
certain tribes of Chippewas, as well as Ottawas) was concluded, and 
signed at Détroit by the commissioners of the United States and by 
the chiefs and head men of the Indians, on July 31, 1855'. It provided, 
among other things, for the withdrawal from sale for the benefit of 
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the Indians of certain specified lands, and dissolved the tribal organi- 
zation of the Ottawa and Chippewa Indians, except so far as might 
be necessary for carrying into effect the new treaty. The lands in- 
volved hère were excluded from the treaty, and hâve never been used 
or disposed of by the United States, except as they were later con- 
veyed to the Grand Rapids & Indiana Railroad Company under the 
railroad aid grant later referred to. The Land Commissioner, upon 
the signing of the treaty, at once, and on August 1, 1855, from Dé- 
troit, notified the Acting Land Commissioner at Washington of the 
conclusion of the treaty, giving in détail the descriptions of land em- 
braced in it, and instructed that withdrawal be had of ail the lands 
so described in the treaty, for the purpose of enabling the Indians 
"to sélect the quantity of lands guarantied to them by said treaty," 
and that proper proclamation be made and notice to the L,and Office 
be given "to avoid difficulties that might occur by entries being made 
within the said boundaries." This treaty was ratified by the Senate 
(with certain amendments) on April 15, 1856 (11 Stat. [2d Sess. 
34th Cong.] p. 62G). 

On June 3, 1856, after the conclusion and ratification of the treaty, 
and the permanent exclusion from its opération of the lands hère in 
controversy, but before the Senate amendments had been assented to 
by the Indians, the United States granted to the state of Michigan, 
in aid of the construction of certain railroads in that state, including 
a railroad "from Grand Rapids to some point on or near Traverse 
Bay," upon the then usual conditions for conveyance from time to 
time as the building of the road progressed, and for government use 
of the railroad, every odd-numbered section for six miles on each 
side of the proposed line of railroad, with fifteen-mile indemnity limits 
in lieu of such lands within the six-mile limits as should be sold or 
pre-empted before the railroad lines should be definitely iixed. The 
state of Michigan accepted the grant February 14, 1857, and desig- 
nated the Grand Rapids & Indiana Railroad Company as the bene- 
ficiary. Meanwhile, in July, 1856, the Indians ratified the amend- 
ments made by the Senate to the treaty, and the latter, as so amend- 
ed, was, on Seotember 10, 1856, dulv proclaimed by the Président. 
11 Stat. [2d Sess. 34th Cong.] p. 629. On February 28, 1857, the 
railroad grant was formally accepted by the railroad company in writ- 
ing. The acceptance by both the state and the railroad company was 
thus after the final ratification of the amended treaty, by the making 
of which treaty the condition upon which the lands hère in question 
were reserved had failed. 

The railroad map of definite location was filed with the Secretary of 
State for Michigan on November 23, 1857, and with the United States 
Land Comissioner on July 11, 1858. June 7, 1864, Congress amend- 
ed the grant of June 3, 1856, by including within the terms of the 
grant the line from the southern boundary of Michigan to Grand 
Rapids ; the indemnitv limits being extended from 15 miles, as in 
the act of 1856, to 20 miles. Act June 3, 1864, 13 Stat. [Ist Sess. 38th 
Cong.] 119, c. 110. This extension of the indemnity limits was evi- 
dently made by reason of the fact that comparatively little public land 
remained within either the six or twenty mile limits south of Grand 
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Rapids. This extension amendment was accepted by the state March 
10, 1865 (Laws Mich. 1865, p. 241, No. 131), and by the railroad 
Company February 82, 1806. The map of the extended line was filed 
with the State authorities May 10, 1866, and with the Commissioner 
of the General Land Office May 25, 1866. 

The railroad Company fully performed the terms of its agreement 
under the grant," including the building of the railroad, which was 
finished by November 25, 18"73, and within the time provided by the 
original congressional and state acts and the subséquent extension acts ; 
and the lands in controversy were accordingly, during the years 1871 
to 1874, certified (with other lands) to the state by the Commissioner 
of the General Land Office, with the approval of the Secretary of the 
Interior, and upon the certificate of the register and receiver of the 
government land office to the applicability of the lands to the grant 
and their freedom from adverse claims. 

The order of May 14, 1855, conditionally withdrawing the lands in 
question from sale, was never in express terms revoked; but, from 
the time of the making of the Indian treaty until 1887 (several years 
after the last of the lands had been patented to the railroad company), 
the making of the treaty was by numerous acts of the Président and 
land officers impliedly and practically. construed to be a revocation and 
termination of the withdrawal, as to lands not embraced therein, and 
the railroad grant was .accordingly construed and recognized as in- 
cluding ail lands within its gênerai terms which were not in fact ex- 
pressly required by the terms and for the purposes of the treaty as 
actually made. In 1874, after a portion of the lands in question had 
been certified, the question of the right of the railroad company to the 
lands in controversy was distinctly raised, and after careful consid- 
ération the commissioner of the General Land Office made the express 
holding, approved by the Secretary of the Interior, that the treaty in 
question extinguished the Indian claim, and restored to public domain 
the lands conditionally withdrawn by the order of May 14, 1855, so 
as to bring them within the grant of June 3, 1856, and, under the then 
existing view that the status of the land at date of definite location 
governed, the lands were accordingly certified to the state and patented 
to the railroad company. In 1S87 the right of the railroad company 
to thèse lands was denied through a décision of the Secretary of the 
Interior, in the case of the Jackson, Lansing & Saginaw Railway 
Company, whose rights were similarly afïected by the withdrawal of 
May 14, 1855, and the grant of June 3, 1856. 

The total of the lands actually received by the Grand Rapids & 
Indiana Railroad Company, under both grants, lacked 101,852.73 acres 
of the amount contained within the 6-mile limits of the grant; this 
failure resulting from the fact that the amount within the 20-mile 
limits north of Grand Rapids available for the purpose was not suf- 
ficient to make up the déficit in the southern portion. There is in- 
çluded in the amount stated more than 23,000 acres disposed of by the 
United States .since the extension amendment of 1864, by way of pré- 
emptions, sales, and homestead entries, otherwise available to the rail- 
road company under its grants. The railroad company presented a 
claim to the Interior and Treasury Departments for reimbursement 



UNITED STATES V. QEAND EAPID8 4 I. B. 00. 135 

on account of thèse failures in its land grant, which claim was dis- 
aîlowed. The proofs show that the railroad company received the 
lands in controversy in good faith, under its grant, and that it has 
sold ail of said lands to innocent purchasers for value. 

1. The title of the granting act in question is "An act making a 
grant of alternate sections of the public lands to the state of Michigan," 
etc. The granting words are: 

"That there be and hereby is granted to the state of Michigan, to ald In the 
construction of rallroads, * • » every alternate section of land deslgnated 
by odd numbers for six sections In width on each side of sald roads." Act 
June 3, 1856, c. 44, H Stat 21. 

The act expressly excepts "any and ail lands heretofore reserved 
to the United States by any act of Congress, or in any other manner, 
by compétent authority, for the purpose of aiding in any object of in- 
ternai improvement, or for any other purpose whatsoever." It is 
now well settled that the grant in question was one in prsesenti ; that 
it was confined to public lands ; and that lands not public at the data 
of the grant, viz., June 3, 1856, did not pass under it, even though 
they later, and before the date of definite location, became public lands. 
St. Paul & Pacific R. R. Co. v. Northern Pacific R. R. Co., 139 U. S. 
1, 11 Sup. Ct. 389, 36 L. Ed. 77; Bardon v. Northern Pacific R. R. 
Co., 145 U. S. 535, 13 Sup. Ct. 856, 36 L. Ed. 806 ; United States v. 
Southern Pacific R. R. Co., 146 U. S. 570, 13 Sup. Ct. 152, 36 L. Ed. 
1091; Northern Lumber Co. v. O'Brien, 139 Fed. 614, 71 C. C. A. 
598 ; Id., 27 Sup. Ct. 249, 204 U. S. 190, 51 L. Ed. 438. 

The Indian treaty contained the clause: 

"This agreement shall be obligatory and blnding on the contracting parties 
as soon as the same shall be ratifled by the Président and Senate of the United 
States." 11 Stat (2d Sess. 34th Oong.) p. 631. 

The treaty therefore did not legally take efïect until proclaimed by 
the Président, viz., September 10, 1856. Shepard v. Northwestern 
Life Ins. Co. (C. C.) 40 Fed. 341, 347. The réservation of the lands 
in question by the Président, for the purposes of the contemplated 
treaty, was by "compétent authority," which has not been limited, by 
the décisions, to cases of actual prior appropriation or Congressional 
grant, but has been extended to withdrawals in advance of actual grant, 
and to meet anticipated appropriations. Wilcox v. McConnell, 13 
Pet. 498, 10 L. Ed. 264; Grisar v. McDowell, 6 Wall. 363, 381, 18 L. 
Ed. 863; United States v. Payne (D. C.) 8 Fed. 883, 888; United 
States V. Leathers, 6 Sawy. 17, Fed. Cas. No. 15,581. The lands 
reserved were therefore exclûded from the subséquent railroad grant, 
even although it turned out that such reserved lands were not needed 
for the purpose for which the réservation was made, unless the rail- 
road grant contained a clear déclaration of an intent to include them. 
Wolcott V. Des Moines Co., é Wall. 681, 688, 18 L. Ed. 689; Wolsey 
V. Chapman, 101 U. S. 755, 768, 25 L. Ed. 915; Wisconsin Central 
R. R. Co. V. Forsythe, 159 U. S. 46, 54, 55, 15 Sup. Ct. 1020, 40 L. 
Ed. 71 ; Spencer v. McDougal, 159 U. S. 62, 15 Sup. Ct. 1036, 40 L. 
Ed. 76; Northern Pacific Ri R. Co. v. Musser-Sauntry Co., 168 U. 
S. 604, 607, 610, 18 Sup. Ct. 205, 42 L. Ed. 596; Northern Lumber 
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Co. V. O'Brien, 139 Fed. 614, 71 C. C. A. 598; Id., 27 Sup. Ct. S49,' 
204 U. S. 190, 51 Iv. Ed. 438. 

The réservation clause employed in the grant in question has been 
attached to ail railroad land grants since 1850. The words "public 
lands" hâve been held to designate such land as is subject to sale or 
other disposition under the gênerai laws, but not such as is reserved 
by compétent authority, for any purpose or in any manner, although 
no exception is made of it. Leavenworth, etc., R. R. Co. v. United 
States, 92 U. S. 733, 746, 749, 23 h. Ed. 634; Williams v. Baker, 17 
Wall. 144, 21 L. Ed. 561 ; Newhall v. Sanger, 93 U. S. 761, 763, 23 
h. Ed. 769 ; No. Pacific R. R. Co. v. Musser-Sauntry Ce, 168 U. S. 
609, 18 Sup. Ct 205, 43 L,. Ed. 596; United States v. So. Pacific 
R. Co., 146 U. S. 570, 13 Sup. Ct. 152, 36 L. Ed. 1091; Northern 
Lumber Co. v. O'Brien, 139 Fed. 614, 71 C. C. A. 598; Id., 27 Sup. 
Ct. 249, 204 U. S. 190, 61 L. Ed. 438. 

The provision in the granting act for indemnity în lieu of lands sold 
or pre-empted does not indicate an intention to grant any but public 
lands. Leavenworth, etc., R. R. Co. v. United States, supra. The 
fact that the withdrawal was conditional upon the land being re- 
quired for the purposes of the treaty, and that the Indians were to 
hâve no rights in them until after législation should invest them with 
the légal title, does not destroy the eflfectiveness of the withdrawal. 
Wolcott v. Des Moines Co., supra ; Wolsey v. Chapman, supra ; Wil- 
liams v. Baker, 17 Wall. 144, 21 L. Ed. 561 ; Homestead Co. v. Valley 
R. R., 17 Wall. 153, 21 L. Ed. 622 ; Wisconsin Central R. R. v. For- 
sythe, supra ; Spencer v. McDougal, supra ; No. Pacific R. R. Co. v. 
Musser-Sauntry Co., supra. 

The construction put upon the grant by the Land Department, as 
not excepting lands reserved for Indian purposes, cannot legally pre- 
vail against a ckarly correct légal interprétation. Wilcox v. McCon- 
nell, 13 Pet. 511, 10 L. Ed. 264; Wisconsin Central R. R. Co. v. 
Forsythe, 159 U. S. 46, 61, 15 Sup. Ct. 1020, 40 L. Ed. 71, and cases 
there cited. If the views above expressed are correct, it results that 
the lands in question were in contemplation of law reserved from the 
grant of June 3, 1856, and did not legally pass thereunder. 

2. It does not follow, however, that complainant is entitled to re- 
lief hère. Complainant is in a court of equity, and such court will 
not "give its aid in the assertion of a mère légal right, contrary to 
the clear equity and justice of the case." Jones v. New York Guar- 
anty Co., 101 U. S. 628, 25 L. Ed. 1030. The fact that the com- 
plainant is the United States does not afifect the rule. In order to 
recover, it must show the same equities as if it were a private party. 
United States v. Flint, 4 Sawy. 42, 58, Fed. Cas. No. 15,121 ; United 
States v. Détroit Lumber Co., 200 U. S. 321, 339, 26 Sup. Ct. 283, 50 
L. Ed. 499. The equities of the case are opposed to the récognition 
of the claim presented. The United States and the défendant railroad 
company entered into a contract by which the railroad company, in 
considération of building the road, was to receive certain lands. It was 
contemplated that on performing its contract it should receive the full 
amount granted. , Wisconsin Central Railroad Co. v. Forsythe, 159 U. 
S. 46, 60, 15 Sup. Ct. 1020, 40 L. Ed. 71. The railroad company has 
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performed its contract in full. Its failure to receive its full quota of 
lands is to the extent of five times the amount for which payment is 
now asked. By the undisputed testimony, the railroad company has 
received the lands in question not only in good faith on its own part, 
but under a good faith construction put upon the grant by the gov- 
ernment's Land Department. By like undisputed proofs, ail the lands 
in question hâve been sold to, and are held by, good faith purchasers, 
whose titles are required by law to be confirmed. In no event, there- 
fore, can the patents be canceled; nor could complainant be granted 
relief beyond a money judgment for the minimum government price 
of $1.35 per acre. To award such money judgment would not be to 
"adjust" the grants, for there are no longer any indemnity lands which 
could be substituted, but would resuit, through a technicality, in ac- 
complishing an obvious injustice, for although technically, when the 
grant took effect, viz., at its date, the lands in question were reserved 
f rom sale, and thus did not legally pass ; yet when the line was definite- 
ly located, and, when the lands were certified, they had been released 
from the réservation, and were public lands, subject to sale and to dis- 
position by Congress. No other disposition has in fact been made of 
them, and the rights of no others hâve intervened. Moreover, before 
the grant was made (June 3, 1856), the Indian treaty had been actu- 
ally signed (July 31, 1855), the Land Commissioner's order thereon 
had treated only the lands embraced in the treaty as reserved (August 
1, 1855), and the Senate had amended and ratified the treaty (April 
15, 1856), and noth'ng remained for a proper return to the public do- 
main of the lands hère in question but the assent by the Indians to the 
Senate amendments and the proclamation by the Président. The 
government, in certifying the lands, simply carried otit the obvious 
understanding of botii parties to the grant, and did what Congress 
ought equitably to hâve authorized, and what it is assumed it would 
hâve directed had the grant been then construed as excluding the lands 
formerly conditionally reserved for Indian purposes, but at that time 
released from such réservation. The construction put by both parties 
upon the grant was in accordance with the gênerai construction of 
such grants on the part of the government for some years before and 
until some years after the certifying of the lands, viz. : That the 
status at the time of the filing of the map of definite location, rather 
than at the date of the grant, governed. Meanwhile, acting upon 
the construction put by the government upon the grant, the railroad 
company has for many years paid taxes upon the lands in question, 
in excess of the government price of the lands. More than this, since 
the filing by the railroad of its map of definite location, the United 
States has disposed of more than 23,000 acres of such lands, which 
were properly available to the railroad company under its grant. It 
may well be that the railroad company has no légal remedy on ac- 
count of its failure to receive ail the lands contemplated, but equity 
forbids that it should be compelled, under the circumstances hère 
shown, to pay the United States for land to which, as between it and 
the railroad company, the latter is equitably entitled. The case clearly 
comes withinthe décision in United States v. Winona, etc., R. R. Co., 
165 U. S. 463, 17 Sup. Ct. 368, 41 L. Ed. 789 (decided since the filing 
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of the bill in this cause), which case involved similar facts, and was 
brought under the same statutory authority. The language used by 
Justice Brewer, in that case, at pages 474 and 475, of 165 U. S., 17 
Sup. Ct. 368, 41 L. Ed. 789 is peculiarly applicable to the facts pre- 
sented hère. 

It follows that complainant is not entitled to any of the relief prayed. 

The bill should be dismissed, and decree entered confirming the titles 
of the individual purchasers. 



SBLMA WATER CO. v. CITY OF SET^MA. 

(Circuit Court, S. D. Alabama, N. D. April 2, lOOT.J 

No. 254. 

L Injunction — Breach of Covenant— Equitable iNTEnFERENCE. 

It is not requisite that a breach of covenant shall hâve been actually 
eommitted In order that an injunction may be issued; it being sufflcient 
that défendant insists on Its right to perforin the act in question, which, 
If donc, will eonstitute a breach. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 27, Injunction, Si 
&-13, 111-115.) 

IL Same — Franchise — Violation. 

Complainant acquired a franchise from défendant city for the exclusive 
rlght to maintain and operate waterworlîB in the city until July 12, 1915; 
the city reservlng the right to purehase the works by paying an agreed or 
àppraised value. Complainant alleged that In Aprll, 1906, the city au- 
thorized the issuance of bonds to purehase or construct a waterworlis 
plant, and that in November the city passed an ordinance dlrecting that 
the finance commlttee of the council and the mayor take further proceed- 
Ings for the pUrchase of the water plant or "for building and equipplng a 
•water plant," whereupon the city notlfled complainant of its désire to 
purehase. Défendant in its answer admitted that complainant had an 
exclusive franchise to maintain waterworks in thé city uotil July 12, 1915, 
and denled any intention to violatè such franchise. Held, that the fact 
that the ordinances authorlzed the issuance of bonds for the purpose "of 
constructing," as well as purchasing, a water plant, dld not show an inten- 
tion on defendant's part to violate complalnant's franchise, and was there- 
fore insufflcient to justify the Issuance of an injunction. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 27, Injunction, S9 

^i3.i 

In Equity. On a motion for a preliminary injunction. 

The bill avers that on July 12, 1890, the municipal ity of Selma and the 
complainant entered into a contract, by which said municlpality granted to the 
complainant the exclusive rlght and franchise to construct, malutaln, and oper- 
ate waterworks in said' city of Selma for public and prlvate supply of water 
therein for the period of 25 years from that tlme, and It avers that the com- 
plainant dld construct and bas maintalned and operated said waterworks since 
the exécution of said contract, and now bas and holds as a vested right under 
said contract the exclusive right and franchise to construct, maintain, and 
operate waterworks in said Selma for public and prlvate supply of water there- 
In, and further avers that by said grant said Selma dld exclude itself during 
said 25 years from constructing, maintaining, and operatlng a waterworks 
for the purpose aforesaid in said city of Selma, on certain considérations and 
conditions set out in said contract unnecessary to be mentioned hère, except 
that it was agreed by complainant that it would aell said waterworks to said 
municlpality of Selma If said municlpality should so elect after the expiration 
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of five years from the date o£ the contract, aud, if the parties could not aj^i'ee 
as to the price to be paid to complainant, tlien said works might be purehased 
by défendant at an appraised value to be determined by appraisers as in the 
contract provided. 

Tlie bill avers that on February 26, 1900, the municipal authorities of Selina 
adopted an ordinanee ordering an élection to be held on April 2, 1906, for the 
purpose of allowing the qualifled voters of Selma to vote upon the question 
vvhether or not bonds of the said city of Selma to the amount of $150,000 
should be issued by said city for the purpose of purchasing or construeting a 
vvaterworks plant, and that the resuit of said élection was in favor of the is- 
suanee of said bonds. 

The bill further avers that complainant's exclusive right and franchises 
under said contract do not expire until the 12th of July, 1915, and that until 
that time said Selma has no right to construct, niaintain, or operate vvater- 
works, and no right to issue bonds to build or construct vi^aterworks for the 
public and private supply of water in said city. 

The bill further avers that on November .5, 1906, Selma passed an ordinanee 
that the finance committee, with the uiayor added, be authorized to take such 
further action as they may deem best for the purchase of the water plant, or 
for building and eguipping a water plant. 

The bill also avers that the city of Selma had the right to purchase com- 
plainant's waterworks, and that on December 7, 1900, it notifled the complainant 
of its désire to purchase the same under its right to do so as provided by the 
contract. 

The bill avers that, if Selma is permitted to issue said bonds and construct 
waterworks and furnish said city and inhabitants with water, the complain- 
ant's franchise will be greatly and serlously inipaired, and it prays that the 
défendant be enjoined from assuming to abrogate and take away;the franchises 
and contract rights of complainant. 

Mallory & Mallory, for complainant. 
Pettus, Jeffries & Pettus, for défendant. 

TOULMIN, District Judge (after stating the facts). The grava- 
men of the complaint is that the complainant has contract franchises 
and rights which the défendant has violated, and which will be greatly 
and seriously impaired thereby. 

The motion for a preliminary injunction is submitted on the bill 
and answer and affidavits in connection therewith. If the contract 
rights of the complainant are clearly established, and the violation of 
them is apparent, an injunction may be granted. It is not requisite 
that a breach of covenant against which préventive relief is sought 
shall hâve been actually committed. It is sufFicient ground of inter- 
férence that défendant insists upon its right to do the act in question ; 
but equity will not assume that the défendant intends to violate its 
covenant, and will not interfère unless it is manifest that a breach is 
intended. 2 High on Injunctions, p. 744, § 1137. "An injunction 
pendente lite ought not to be issued except in clear cases of right." 
Amelia Milling Co. v. Tenn. C. I. & R. R. Co. (C. C.) 123 Fed. 811. 

It is admitted by défendant in its answer that the complainant, as 
averred in its bill, has the exclusive right and franchise to construct, 
maintain, and operate waterworks for public and private supply of 
water in the city of Selma until the expiration of said contract, to wit, 
the 12th of July, 1915. The contract rights of the complainant being 
established, the first question to be considered is: Is it clear or ap- 
parent that there has been a violation of thèse rights, or that such 
violation is intended, by the défendant? 
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The prayer of the bill is that the défendant be enjoined from as- 
suming to abrogate and take away the contract rights of the com- 
plainant. The acts alleged as showing such assumption on the part 
of the défendant are the adoption of the ordinance of February 26, 
1906, ordering an élection by the voters of Sehîia on the question 
whether or not bonds of the city should be issued for the purpose of 
purchasing or constructing a waterworks plant, declaring the resuit 
of such élection, and passing the ordinance of November 5, 190C, 
authorizing the finance committee and the mayor to take such further 
action as they may deem best for the purchase of a water plant or for 
building and equipping a water plant. 

It is conceded by averments, in the bill and in argument of counsel, 
that the défendant had the right under the contract to purchase the 
waterworks of complainant, and that on December 7, 1906, said Selma, 
through its mayor, notified the complainant of its désire to purchase 
the same, as provided for in said contract, and it appears from the 
record that since that time parties hâve proceeded to appoint arbi- 
trators or appraisers to appraise the value of the complainant's water- 
works, as provided for in said contract. There are no facts averred 
in the bill other than the action of the municipal authorities of Selma 
hereinabove mentioned tending to show any intention or purpose to 
abrogate and take away the franchise and contract rights of com- 
plainant. Bienville Water Supply Co. v. Mobile, 175 U. S. 109, 20 
Sup. Ct. 40, 44 L. Ed. 92. 

Complainant, while admitting the defendant's right to purchase 
its waterworks plant, and to issue bonds for the purpose of raising 
money therefor, contends that it had no right to include in the ordi- 
nances referred to the words "or constructing" or "for building" or 
"equipping," and to issue bonds for the purpose of constructing a water- 
works plant, and contends that such action by the défendant is an at- 
tempted abrogation of complainant's franchises and rights under its 
contract with the défendant. The defendant's covenant was that the 
complainant should hâve the exclusive right to construct and operate 
its said waterworks until July 13, 1915. In the ordinances referred 
to there is no répudiation of the contract in terms. There is no déc- 
laration that the contract with the complainant was null and void, 
and no déclaration assuming the right to bave the contract annul- 
led and canceled. Moreover, the only action taken by Selma after 
the issue of the bonds was a récognition of the validity of the con- 
tract by its proposai to purchase the complainant's waterworks under 
the provisions of the contract. It is conceded that the défendant had 
the right to issue bonds for the purpose of purchasing thèse water- 
works, and equity will not assume that défendant intended to violate 
its covenant with complainant by the use of the money derived from 
the sale of the bonds to construct waterworks in compétition with 
complainant. 

The counsel for complainant has cited several authorities to sustain 
his contention. The principle of law involved in bis proposition is 
readily conceded, but the answer to the contention is that the facts 
averred in the bill do not make it apparent to the court that the de- 
fendant has violated the contract it made with the complainant. The 
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cases cited by counsel for complainant are unlike the case at bar in 
their facts, and hence inapplicable. 

In the case ®f City R. R. Co. v. Citizens' R. R. Co., 166 U. S. 560, 
17 Sup. Ct. 653, 41 L. Ed. 1114, the city of Indianapolis asserted the 
right to disregard and set aside the contract formerly made with the 
plaintiff, and entered into a contract with the défendant to carry out 
the right claimed by the plaintiff. The case was submitted on plead- 
ings and proof, and the court held that the city of Indianapolis did 
attempt to impair the contract made by it with the plaintilï, and an in- 
junction was sustained. 

In Vicksburg Waterworks Co. v. Vicksburg, 185 U. S. 65, 22 Sup. 
Ct. 585, 46 L. Ed. 808, the city of Vicksburg passed an ordinance 
giving notice to the waterworks company that it denied any liability 
upon its contract with the company, and instructing the city attorney 
to take action to détermine its rights in the premises. It filed a bill 
averring said contract to be null and void, and that the city was en- 
titled to hâve it canceled and annulled, and that the company never ac- 
quired any rights in and to said contract. The bill prayed an injunc- 
tion to restrain the défendant from assuming to abrogate and take 
away the plaintiff's franchises and contract rights ; that said acts were 
in contravention of the United States Constitution, etc. The court 
held that the foregoing and other facts found disclosed an intention 
and attempt to deprive the plaintiff of its rights under an existing con- 
tract. 

The Walla Walla Case, in 172 U. S. 1, 19 Sup. Ct. 77, 43 L. Ed. 341, 
was where an ordinance authorized a contract with the water company 
and declared that the city of Walla Walla would not erect, maintain, 
or become interested in any waterworks, etc., while a subséquent or- 
dinance, during the existence of the contract with the company, pro- 
vided for the immédiate construction of a System of waterworks by 
the city, etc. The Suprême Court say that "upon the face of the two 
ordinances there was a plain conflict." The last ordinance authorized 
the purchase and condemnation of land for the purpose of constructing 
waterworks, and the issue of bonds to provide the necessary funds. 
A bill was filed, and the city's answer insisted that the contract with 
the plaintiff was not a valid and binding one. The case was tried on 
its merits and an injunction issued. 

In the City of Dawson Case (C. C.) 130 Fed. 152, the city contend- 
ed that its contract with the waterworks company was utterly void, 
and that the Suprême Court of Georgia had so decided. It repudiated 
the contract and refused to pay the water rents, and by ordinance and 
resolution it not only denied its liability under the contract, but so 
notified the water company, and authorized an issue of bonds to buy 
or construct waterworks of its own. The bonds were issued, etc. 
A bill was filed to enjoin and also for spécifie performance of the con- 
tract by the city. The case was tried on its merits, and the court said 
from thèse facts, and other facts found, the complainant was entitled 
to équitable relief, and an injunction issued forbidding the city to con- 
struct and operate a System of waterworks of its own in compétition 
with the waterworks company. 
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Thé complainant must show some actual violation of its rights or a 
sufficient ground to apprehend it. Foster, Fédéral Practice, p. 332. 
The court cannot grant an injunction to allay the fears, and appréhen- 
sion of parties. They must show that the acts against which they ask 
for protection are not only threatened, but will, in ail probability, be 
committed to their injury. An injunction should not be issued to 
prevent the doing of an act unless there are reasonable grounds for 
apprehending that it will otherwise be done. To make out a case for 
injunction, it must appear that there is at least a reasonable probability, 
not a bare possibility, that a real injury will occur if the writ is not 
granted. 16 Am. & Eng. Encyc. (2d Ed.) 361, and authorities cited 
in notes pages 361, 363; 1 High on Inj. p. 5, §• 4. 

Secondly, is there any reasonable probability or good reason to be- 
lieve that the défendant will proceed to act under the ordinances re- 
ferred to in the bill in violation of its covenant? 

If it appeared from the facts disclosed by the pleadings in this case 
that there was good reason to believe that the défendant will proceed 
to act under said ordinances to construct a waterworks plant, the in- 
junction would be granted. An injunction against the breach of a 
covenant cannot be granted where the bill does not allège that de- 
fendant intends to violate, and the défendant allèges that he intends 
to observe, it. 2 Spelling on Inj. § 1014; 10 Encyc. PL & Prac. 993. 
Where the answer dénies that the complainant's appréhensions of in- 
jury are well founded, the court will, as a gênerai rule, give to the de- 
fendant the full benefit of such déniai and refuse an injunction. Ro- 
gers V. Danforth, 9 N. J. Eq. 289 ; Baker v. Selma St. & S. Ry., 130 
Ala. 481, 30 South. 464. The answer in this case admits and avers 
the validity of the contract set out in the bill of complaint, and admits 
the defendant's obligations thereunder, and déclares it has no inten- 
tion or purpose to violate the provisions of said contract, but to ob- 
serve the same during the existence of the contract. 

The preliminary injunction is denied, but vvithout préjudice. 



SNYDER V. DE FOREST WIRELESS TELBGRAPH CO. et al. 

(Circuit Court, D. Maine. June 7, 1907.) 

No. 605. 

1. Abatement— Anotiieb Suit Pendinq— Fédéral and State Courts. 

Tlie rule applied that the pendency of a suit In a state court is not a 
bar to a subséquent suit brought in a fédéral court involving the same 
subject-matter and seelting the same relief. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Abatement and 
lieviTal, §§ 87-91. 

Pendency of action In state or fédéral court as ground for abatement 
of action in the other, see notes to Bunker Hill & Sullivan M. & C. Co. 
V. Shoshone M. Co., 47 0. O. A. 205 ; Baruesville v. Waltemeyer, 73 0. C. 
A. .521.] 

2. Equity— Phactice — Demubbek. 

A court of equity may in a proper case reserve considération of any 
(Tuestions of law arising on a bill until final heariug, notwitbstanding the 
filing of a deninrrer. 

[Ed. Note. — E^or cases in point, see Cent. Dig. vol. 19, Equity, S 515.] 
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3. DiSMISSAL— AoiiEEMENT MaDE OuT OF CoURT— PlEADING. 

Au executory agreement between a coiiiplaiuant and one of a nuniber 
of défendants for tlie settlemeiit and disniissal of a pendiug suit, niade 
out o( court, will not be carried into eft'ect by the court by a suuunary 
dismissal on motion of sucli défendant, vvliere eoniplainant bas not ap- 
peared to consent either in person or by solicitor ; but the défendant 
\vill be left to the proper proceeding by cross-bill. 

In Equity. On plea, demurrer, and motion to dismiss. 

Jas. A. Allen and W. G. Chapman, for complainant. 
Verrill, Haie & Booth, and F. X. Butler, for respondents. 

PUTNAM, Circuit Judge. This bill was brought by the complain- 
ant, on behalf of himself and other stockholders of the De Forest 
Wireless Telegraph Company, against another corporation and cer- 
tain individuals whom it is not necessary for our purposes to name. 
The bill, with its amendment, covers 32 printed pages. Its alléga- 
tions are complicated, and the various reliefs which it asks for are 
numerous and far-reaching. The amendment covers six printed pages, 
so that for the court to apply the amendment to the bill and analyze 
the bill with référence to determining the questions of law raised on 
its face would put on it a very serions and difficult duty and burden. 
Ail or some of the respondents filed a plea alleging that a suit of sub- 
stantially the same character as that at bar, and asking substantially 
the same relief, was commenced in a state court of New York, before 
the filing of this bill, and the same is still pending. Also, on the same 
day on which the plea was' filed, some or ail of the respondents filed 
a demurrer alleging generally want of equity ; that is, a gênerai de- 
murrer. They also on the same day filed a joint and several answer 
or answers. The complainant maintains that the plea, demurrer, and 
answer, or answers, constitute in law a single instrument of défense ; 
but, although filed at the same time, and in what might be called ac- 
cording to the common understanding a single document, the plan, 
demurrer, and answers are in law separate and distinct pleadings, and 
are to be regarded as such. 

There was also a motion to dismiss, or discontinue, which présents 
the most important questions we hâve before us. 

This plea of another suit pending in a state court clearly is not valid. 
It often happens that différent suits covering the same subject-matter 
may be brought in différent jurisdictions, or in the fédéra] court and 
the state court in the same jurisdiction, without either being a bar to 
the other until some judgment is rendered; and this may be for rea- 
sonable and just causes. If, however, various suits are brought in 
différent jurisdictions which are needless or oppressive, and which 
put the respondents to unnecessary or unjust labor or expense, it is 
in the power of a court in equity, whatever may be the powers of courts 
at law, to impose terms with référence to the method of proceeding in 
each of the various suits so as to prevent the defending or responding 
parties from being improperly harassed. Nothing calling for any ac- 
tion of that nature is pending before us, and therefore we can only 
enter a judgment overruling the plea with costs, under equity rule 
34, 
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Within the spirit of the equity rules, a plea of the nature of that 
before us is not necessarily overruled by a contemporaneous or subsé- 
quent demurrer or answer. Nevertheless, with regard to a demurrer, 
the usual practice which prevails in equity, by virtue of which an an- 
swer overrules a demurrer, has been urged on us. The complainant 
for this reason moved to strike out the demurrer ; but, in view of the 
ultimate resuit which seemed plain to us, we were not disposed to 
complicate the record by an order which we deemed unnecessary. 
We had no brief from tlie respondents, or anything analyzing the bill 
and its amendment; the demurrer is gênerai; and, in view of the 
length and complexity of the bill which we hâve explained, the burden 
thrown on us, if we undertook to sift out the pleadings, would be of 
such a character that we do not feel called on to undertake it. We 
would be justified in this by a référence to our own rules, which re- 
quire proper briefs in this connection ; and particularly may we avail 
ourselves of the practice explained in Kansas v. Colorado, 185 U. S. 
135, 144, 145, 23 Sup. Ct. 552, 46 h. Ed. 838, which justifies us in re- 
serving to the final hearing ail substantial questions of law appearing 
on the face of the bill. For thèse reasons there will be a judgment 
overruling the demurrer, with costs as provided in rule 34, to which 
we hâve already referred. 

We will next deal with the motion to dismiss, or discontinue, what- 
ever it should be called. As we bave said, this bill was brought by 
Snyder on behalf of himself and other stockholders in one of the cor-; 
porations named as respondents. It was filed on February 13, 1906. 
On November 28, 1906, the complainant made an agreement with one 
of the respondents, as foUows: 

"New York, November 28, 1906. 
"To Mr. Abraham White: 

"In considération to the payment to me, or my nominees, of the full sum 
of seventy-flve hundred. dollars ($7,500), I hereby agrée to dismiss ail suita 
and actions at law brought by me against you and any companies in which 
you are interested, including the American De Forest Wireless Telegraph Com- 
pany, the De Forest Wireless Telegi'aph Company, Greater New York Security 
Company, and any other companies afCected, and against Mrs. Cora Theresa 
White. The payment of said money to be made at such times and in such 
amounts as shall be arranged by our respective attorneys. The date of dis- 
missal of said suits shall also be arranged by our respective attorneys Im- 
mediately upon the return of Mr. Francis X. Butler to New York City. 

"[Signed] Henry B. Snyder. 

"Witness; 

"[Signed] Wm. E. Nichols." 

In connection therewith, on December 10, 1906, the complainant 
gave presumably the same respondent a consent to a discontinuance as 
f ollows : 

"I hereby consent that the above-entitled action be discontinued without 
costs to either party as against the other, and that an order to such effect 
may be entered by any of the parties without further notice. 

"Dated New York, December lOth, 1906. 

"Henry B. Snyder, Plaintiff." 

We hâve no proper évidence before us that the $7,500 named in 
the contract was ever paid to and accepted by the complainant. This 
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sum was deposited in the registry of the state court in New Yorlc in 
which the other suit referred to is. pending; but the suggestion is of 
such an informai character that we cannot accept it hère. Before 
anything had been done to give efïect to this agreement, and before 
any action was taken in this court looking to the dismissal of this 
suit on account thereof, one Althouse, claiming to be a co-stockholder 
with the complainant, on December 20, 1906, filed a pétition for leave 
to intervene in the usual form. On this pétition an order was made 
on February 4, 1907, as follows : 

"Walter Althouse, stoekholder, made party plaintiff by Intervention, per 
pétition filed December 20, 1906, the same intervention not to aiïect any right 
of any respondent to hâve the bill dismissed, or otherwise disposed of, which 
accrued before the pétition was filed." 

The next action was as follows, also on February 4, 1907, namely: 

"The respondents moved to dismiss the bill according to plaintifE's alleged 
agreement contained in a certain afiidavit of F. F. Butler." 

This agreement is the one we hâve already described. On the same 
day, an order was entered that the case should be heard on a day 
named oh plea and demurrer, and on motion to dismiss. Subsequently 
both parties had leave to file briefs on the motion to dismiss. With 
the rest, briefs were submitted in behalf of the solicitors for the com- 
plainant who appeared for him when the bill was filed. This brief 
was in opposition to the motion. The agreement was in pais, and it 
was not made in the face of the court. The topic as presented to us 
includes serious questions of fact and law. We are too well dis- 
posed to follow well-beaten paths to undertake to act summarily un- 
der such circumstances. Therefore we will proceed in accordance 
with the settled rules of practice, leaving the parties to their plea and 
proof, where ail rights can be protected and ail évidence sifted. 

First, we hâve to deal with the brief entitled "Brief for Walter 
Althouse and Attorneys and Solicitors for Complainant in Opposition 
to the Dismissal of the Bill." This was not filed in behalf of solicitors 
in their capacity as such, so that the time for any considération in that 
aspect has not arrived. It is based on the proposition that the solici- 
tors hâve a pecuniary interest in the controversy. If the}' hâve such 
an interest, and the court is bound to protect it, they should, of course, 
hâve been made parties complainant. They base their right to be heard 
on a contract, or contracts, made with the complainant before this 
suit was commenced, by virtue of which they stipulated to prosecute 
this and other litigation for the complainant, receiving as compensa- 
tion one-third, or one-half, whichever it may be,- of the proceeds there- 
of, and also to make no other charge for their services, and to incur 
no disbursements on account of the complainant without his consent. 
Even if this agreement is valid under the laws of New York, it is not 
one which an equity court should encourage, so far at least as to pro- 
tect it in a summary way. We never gave leave to file a brief in be- 
half of this interest; and therefore, so far as any brief filed repre- 
sents solicitors in their individual behalf, it should be stricken out. 

There are varions questions raised, but only one need be considered. 
The best position for the respondents is that we hâve hère an executory 
154 F.— 10 
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agreement between one of the respondents and the complainant for 
the settlement of this litigation. We also hâve the written consent of 
the complainant that the action be discontinued without costs. This 
consent is addressed to no person. The complainant has neither ap- 
peared per se, nor by any solicitor except those we hâve named, who 
resist a dismissal ; and no attempt has been made in his name to dis- 
continue. Evidently, the consent to a discontinuance was only an in- 
cident of the agreement to settle the litigation. The proper proceed- 
ing to give effect to such an agreement is by a cross-bill, and we there- 
fore leave whomever it may concern toinitiate proper proceedings in 
référence thereto. The agreement having been made ont of court, and 
never having been acted on by it, and there being nobody before us 
properly representing the complainant who has attempted to discon- 
tinue the case, we are not now called on to give the agreement effect. 
A late case applying this rule is McFadden v. Ileisen (decided by the 
Circuit Court of Appeals for the Ninth Circuit) 150 Fed. 568. 

The plea and demurrer are severally overruled, with several costs 
in accordance with equity rule 34- ; the brief filed in behalf of attorneys 
and solicitors for the complainant, so far as it concerns them, is strick- 
en out; and the motion to dismiss is denied. 



TURTLE et al. v. NORTHWESTERN STEAMSHIP 00. 

(District Court, W. D. Wasliington, N. D. April 27, 1907.) 

No. 3,025. 

1. SeAMEN — CONTRACT DP IIlRINQ — DEVIATION FROM WrITTEN ARTICLES. 

In View of Rev. St. § 4511 [U. S. Comp. St. 1901, p. 30G8j, wliicli pré- 
vides that the shippiug articles signed by a erew shall indicate the nature 
of the Intended voyage, a shipowuer, wlien sued by members of the crew 
for damages resulting from a déviation froui the voyage specified in the 
articles, caunot be permitted to show by paroi évidence that the members 
of the erew were informed that the nature of the intended voyage was 
materially différent from that stated, and thiit they assented to the dévia- 
tion at the time of their engagement. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Seamen, § 23. | 

2. Same— Damages Resulting from Breach of Contract. 

Libelants signed shipping articles for a voyage from Seattle to Shanghai, 
China, "and such other ports and places in any part of the world as the 
master may direct," and back to a final port of discharge on Tuget Sound. 
It was during the time of tlie war between .Tapan and Russia, and the 
vessel was in fact loaded with a contrahand cargo for the Russian gov- 
ernment, and lier destination was Vladivostok, if that port could be 
reached. It was not shown, even i( It had been compétent to do so, that 
the erew Ijnew the real nature of the voyage. The voyage commenced in 
Jauuary, and the vessel proceeded first to Alaska and tlien by a northern 
route to avoid capture, and, owing to the season, slie was caught in the 
ice and held for 41 days, and the erew sutïered niuch hardship. She 
was subsequently captured by a .lapanese warship, and condemned as a 
prize, the erew being detaiued for a time and then returned to Seattle, 
vi'here their expenses and wages at the contract rate were paid, and they 
receii)ted for the same in full. Hcld, that the voyage made was one not 
indieated by the articles, but one materially différent and more baz- 
ardons, and for which the current rate of wages was higher than those 
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pald, find that under the circumstanoes libelants were entitled to recovor 
damages for the unusual hardships to which they were subjeeted by rea- 
son of tlie déviation. 

3. Same—Natuhe op Action— Estoppbl. 

Such an action is not one in disaffirmauee of the contract made by the 
shipping articles, but one to recover damages for its tortious breach, and 
the acceptauce of the stipulated wages did not croate an estoppel which 
barred such recovery. 

In Admiralty. Libel in personam by seamen to recover damages 
for suffering in conséquence of being carried to sea on a voyage to a 
port of a belligerent nation in time of war, when the nature of the 
intended voyage was not indicated by the shipping articles which they 
signed. On final hearing. Decree for libelants. 

Jesse A. Frye, for libelants. 
John P. Hartman, for respondent. 

HANFORD, District Judge. During the time of the récent war 
between Japan and Russia, the steamship Tacoma was chartered to 
carry a cargo of military stores, which contractors had undertaken 
to supply for use of the Russian government. The steamship started 
with her contraband cargo from Seattle in the month of January, 1905. 
She cleared at the custom house, and was documented for a voyage 
from Seattle to Shanghai, China, and the shipping articles signed by 
her officers and crew constitute a contract of employment for a voy- 
age "from the port of Seattle to Shanghai, China, and such other ports 
and places in any part of the world as the master may direct, and back 
to a final port of discharge in the United States, on Puget Sound, for 
a term of not exceeding six calendar months." The shipping articles 
also contain a clause which reads as follows : 

"Should vessel not return to the TJ. S., passage and wages of crew to be 
paid baclt to Seattle." 

The captain was instructed by the owner to proceed from Seattle 
to Dutch Harbor, and there take on an additional supply of coal for 
fuel, and then proceed by a northerly and unusual course to reach 
Vladivostok, and, if he found that port to be not blockaded by the war 
vessels of Japan, nor obstructed by ice, he should enter it and deliver 
his cargo there, but he was not to run a blockade, and, if he found it 
impracticable to deliver the cargo at Vladivostok, he should proceed 
to Shanghai, China, and deliver the cargo to the consignées there. 
As a conséquence of attempting to reach Vladivostok in the winter 
season by way of the northern seas, the vessel was caught in an ice 
jam, and detained 41 days, and immediately after getting free from 
the ice she was captured by a Japanese war vessel, and was after- 
wards condemned by a Japanese Prize Court and confiscated. 

The libelants and intervening libelants were ail members of the 
crew on the voyage referred to, and this suit is to recover damages 
claimed for taking them to sea on a venture différent from the voyage 
indicated by the shipping articles which they signed, and for unusual 
hardships endured while the vessel was in the ice, and for humiliation 
suffered by them while detained by the Japanese as prisoners, and for 
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discomfort alleged to hâve been suffered by reason of the bad condition 
of the quarters which they were obliged to occupy, and the bad food 
served to them while they were waiting for an opportunity to return to 
Puget Sound, and additional discomfort on the passage homeward by 
reason of the inadéquate accommodations and bad food provided. 
Theirliving expenses and wages at the contract rate until their return 
to Seattle, and the expense of their homeward trip, were ail paid by the 
respondent, and at the time of receiving their wages in the présence 
of the United States, Shipping Commissioner they signed a written 
acknowledgment of payment in fuU of the wages earned under their 
contract. On the part of the respondent it is claimed that, by re- 
ceiving and receipting for their wages, the libelants became estopped 
from claiming damages on account of any wrongful déviation from 
the voyage for which they were shipped ; also, that they were not mis- 
used in the prosecution of an extra hazardous enterprise without 
their consent, because they were ail informed and understood before 
the voyage was commenced that the ship was to go to Dutch Harbor 
for coal and proceed from thence to Vladivostok or Shanghai to dis- 
charge the cargo; also, that the libelants are not entitled to damages 
because they were not exposed to unusual périls, and they did not 
suffer hardships other than such as are usual and incident to the em- 
ployment of mariners. 

Considering the season of the year at which the voyage was under- 
taken, the intended destination of the ship, the climatic conditions to be 
expected, and that the cargo which the ship carried consisted mainly 
of military stores for use of one of the belligerent nations, I must 
conclude that the ship was engaged in a venture of extraordinary péril, 
and statements made by the captain in his testimony justify the infer- 
ence that the going rate of wages at the time for a voyage to Vladi- 
vostok was higher than the rate of wages for an ordinary voyage from 
Puget Sound to Shanghai. The shipping articles contain no clear 
déclaration that the crew were to go in the ship on a voyage to a port 
of a belligerent nation, nor that she was to incur the risk of capture 
and détention by reason of having contraband goods on board, and 
the specified rate of wages to be paid to the crew was the rate for 
an ordinary voyage of a merchant ship from Puget Sound to Shanghai 
at that time. Therefore the voyage on which the ship was sent by her 
owner was materially dififerent in its nature and a déviation from 
the voyage specified in the shipping articles. The law requires that 
the shipping articles to be signed by each member of the crew before 
a vessel proceeds upon a voyage shall indicate the nature of the in- 
tended voyage. Rev. St. U. S. § 4511; Comp. St. U. S. 1901, p. 3068. 
It would be an évasion of this requirement to permit the owner to 
prove by paroi évidence that the members of the crew were informed 
that the nature of the intended voyage was materially différent from 
the voyage specified in the written contract, and that they assented 
at the time of their engagement to a déviation. 

The évidence fails to prove that the libelants were informed that 
the destination of the ship was Vladivostok or that they consented to 
go there. The testimony of Mr. Rosene, président of the company, on 
this point, is to the effect that, if the crew were misinformed or de- 
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ceived as to the destination of the ship, it was contrary to his instruc- 
tions, and he disclaims any personal knowledge as to the information 
given to the crew with respect to the voyage. The captain's testi- 
mony is to the effect that he did inform the first officer and the chief 
engineer and the boatswain that the ship would go to Vladivostok, if 
practicable to do so, and that he instructed them to give this informa- 
tion to the crew, and he assumes that ail of the crew were so informed. 
He also states that after the shipping articles had been signed, and 
before the final departure from the port of Seattle, the crew en masse 
made a demand on him for the higher rate of wages for a voyage to 
Vladivostok, and that he then, in response to that demand, said to 
them, in substance, "You ail know the destination of the ship, and 
those who are unvvilling to go in the ship may go ashore," and that 
certain members of the crew did leave the ship. If this statement is 
true, the captain had an opportunity, with the crew on board, and 
free from the interférence of others, to hâve explained his intentions 
candidly, but, instead of doing so, he evaded the important question 
as to the actual destination of the ship. He might then hâve assented 
to their demand for increased wages for the extra hazardous voyage 
to Vladivostok, but he did not do so; and under such circumstances 
the crew had a right to inf er that the voyage for which they were 
engaged was the same as indicated by the shipping articles. The cap- 
tain also claims that it was a matter of gênerai notoriety that the ship 
was going to Vladivostok, made so by reports to that effect published 
in the newspapers. There is no évidence tending to prove that the 
captain's instructions to the officers and the boatswain, if given, were 
obeyed, nor that the newspapers containing information as to the des- 
tination of the ship were circulated among the crew or read by any 
of them. On the contrary, there is direct and positive testimony, un- 
contradicted, that Mr. Raymond, the second assistant engineer, who 
was hired by the chief engineer, was induced to accept his position 
by positive assurances given him by the chief engineer that the ship 
was going to Shanghai, and not to Vladivostok, after he had informed 
the chief engineer that he was unwilHng to go to the port last men- 
tioned. The respondent bas failed to prove by a prépondérance of 
the évidence that the crew consented to go on a voyage to Vladivostok, 
and ail the évidence on this point is incompétent, for the reason that 
the law is mandatory in requiring the contract to be in writing, and 
the rights of the parties under the written contract cannot be avoided 
or changed by paroi évidence. The attempt to reach Vladivostok and 
to avoid capture by taking an unusual route in midwinter subjected 
the crew to extra périls and unusual hardships, in violation of their 
contract. The ship was not provided with a sufficient supply of fuel 
and provisions for the period of her long détention when she was 
wedged in the ice. The claims for damages on account of physical 
and mental suffering and humiliation and discomfort on the home- 
ward trip may be, and probably are, éxaggerated, but the évidence 
proves that there was discomfort and suffering by reason of the dévia- 
tion from the voyage described in the contract, and the respondent 
is legally liable to render compensation therefor. 
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One of tlie grounds of défense relied upon is alleged waiver of 
claims for damages by acceptance of the wages earned under the con- 
tract. This is on the theory that a party cannot blow hot and blow 
cold at the same time. It is assumed tliat the acceptance of wages 
was an afifirmance of the contract, and that the libelants are now es- 
topped to deny its vaHdity. The ready answer to this is that it is 
wholly unnecessary to invoke an estoppel to sustain the vaHdity of 
the contract. This is so for the reason that the vaHdity of the con- 
tract is not in issue. On the contrary, the object of the suit is to bring 
the owner of the ship to account for an aUeged tortious breach of a 
vaHd contract which the Hbelants were entitled to hâve performed 
according to its terms. The Hbelants received ail that was promised 
in the contract, but it does not foUow that payment of what was ad- 
mitted to be due, under the contract, absolves the owner of the ship 
from liability to render compensation for a tortious injury, merely 
because the tort was a violation of the contract. Many thousands of 
cases hâve been and are now being prosecuted by employés against 
their employers, and by passengers against carriers to recover dam- 
ages for Personal injuries inflicted in violation of contracts, but it has 
never been supposed that payment of the wages earned by an employé, 
or the delivery of a passenger at his journey's end, would constitute 
a légal bar to the recovery of damages for injuries suflfered in the 
service, or by the passenger in transit, as a conséquence of a neglect 
of duty which the employer or carrier owed, by reason of the contract 
in either case, creating the relationship of master and servant or of 
carrier to passenger. 

While the ship was in the ice, Mr. Raymond, one of the libelants, 
by request of the chief engineer, accompanied the chief officer on a 
trip from the ship over the ice to send a telegram to San Francisco, 
for the purpose of reporting the perilous situation of the vessel, and, 
although he may be considered as a volunteer in rendering that service, 
his claim to compensation for extraordinary suffering on such a peril- 
ous trip appears to me to be entirely just, because when the trip was 
made the ship was in imminent danger of destruction by being crushed 
by masses of ice which surrounded her, and a desperate attempt to 
send information of her situation appeared to be necessary. That 
necessity alone justified the captain in permitting two of his ofifîcers to 
risk the sacrifice of their lives by such an adventure. It is proved by 
uncontradicted évidence that Mr. Raymond's sufïerings incident to 
the trip were intense, and that as a conséquence of his exposure he be- 
came afflicted with rheumatism, and has endured a great deal of pain. 
Mr. Moritz, the second mate, has also suffered from rheumatism, and 
been disabled for a considérable time after his return, which the évi- 
dence shows to be a conséquence of exposure to cold and discomfort 
on this voyage. 

In considération of ail the facts and the law, the court awards 
damages to the libelants as follows : To Mr. Raymond, $2,000 ; to 
Mr. Moritz, $1,000 ; and to each of the other libelants and intervening 
libelants, $200, and the taxable costs. 
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BENZIGER et al. y. STEINHAUSER. 

(Circuit Court, S. D. New York. June 1, 1907.) 

t. Injttnctio'N — Actions at Law — Equitt. 

Intestate, a Catholic priest, joined the order of St. Benedict, a New 
Jersey charitable corporation autliorlzed to take and hold real and Per- 
sonal property, aaù as a part of liis membersliip vows agreed to deliver to 
the corporation ail his property and eamings in considération of such 
nieuibership and his support and maintenance. He also agreed to exécute 
any neeessary transfers to perfect the title of the corporation. Durin.s 
his membership he wrote and eopyrighted certain boolis which were sold 
by complainants for him under a royalty. Ail of the royalties which 
aecrued during his life were paid to the Society, but no assignment of 
the royalties was ever made, wherenpon suit was brought by his adminis- 
trator against complainants to compel a second payment thereof. In- 
testate left no debts, but nephews and nièces surviving him. He remained 
a niember of the order until his death, and received his support and main- 
tenance therefrom. Held, that a bill alleging such facts suificiently dis- 
closed that the corporation was the équitable owner of the royalties, and 
that complainants were entitled to an injunction restraining the action 
at law until the équitable rights of the society had been established. 

2. Same — Lâches. 

No demand ever having been made on complainants for a second pay- 
ment of such royalties until that made by the administrator shortly before 
his action was brought, complainants were not barred from relief by their 
lâches in having failed to hâve previously compelled the society to es- 
tablish its right to the royalties which were clalmed by the administrator 
since 1901. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Injunction, §§ 19S- 
201.J 

Demurrer to Bill of Complaint in Equity. The real ground of the 
demurrer is that there is a want of equity in complainants on their 
own showing. No facts stated which entitle them to the relief de- 
manded or to any relief. 

Arnold & Greene, for complainants. 
Charles L; Burr, for défendant. 

RAY, District Judge. With ail neeessary particularîty and détail 
the complainants set forth the following facts : 

(1) Complainants, booksellers, etc., are citizens and résidents of the 
State of New York. Défendant, as administrator of one Augustin 
Wirth, is a citizen and résident of the state of Minnesota, where the 
intestate died and of which state he was a citizen, and where adminis- 
tration of his estate was granted and is pending, and the amount in 
controversy is upwards of $3,000. Ancillary letters of administration 
were granted to défendant in the state of New York. 

(2) The intestate, Wirth, in his lifetime was the author of certain 
books for which he obtained copyrights, and he never made any formai 
written assignment thereof. 

(3) About 1897 Wirth entered into a written contract with the com- 
plainants, by the terms of which they were to print and bind and sell 
certain of said eopyrighted books, etc., and at a certain time hâve cer- 
tain interests therein, and were to pay to Wirth certain sums of money 
from time to time for such rights and interests. The agreement was in 
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force when Wirth died, December 19, 1901. At that time there was 
due on said contract $175.40, and this stim January 25, 1903, com- 
plainants paid to the Order of St. Benedict of the state of New Jer- 
sey, a religions corporation existing by and under the laws of said 
State. The complainants continued to print and sell the said copyrigt- 
ed books under the terms of said contract, and to pay the sums due 
thereon to said corporation down to October 17, 1906. 

(4) The complainants contend that the said corporation is the équi- 
table owner of said copyrights and of said contract and of the moneys 
accruing due thereunder, and said order or corporation claims to be 
such owner. 

(5) October 17, 1906, the défendant, as such administrator of Wirth, 
commenced an action at law in the Circuit Court of the Southern Dis- 
trict of New York against complainants to recover of them said sums 
of money accruing due under said contract, contending, of course, that 
Wirth owned said copyrights and such contract, and that they are a 
part of his estate, as are the moneys accruing due thereon as stated. 
That action is pending. 

(6) Complainants allège they cannot plead and show the équitable 
title of said corporation to said copyrights contract and money in said 
action at law as a défense, and seek to hâve it decreed that such cor- 
poration is the équitable owner thereof and entitled thereto, and also 
to enjoin the further prosecution of the action at law. 

(7) The facts pleaded to show such équitable title are as folîows.: 
Said Augustin Wirth was a Catholic priest and a member of said cor- 
poration known as the Order of St. Benedict, and was 76 years of âge 
at his death. The purpose of the members was to live in community, 
apart from the world in monastic life, and dévote themselves to chari- 
table and educational purposes. To become a member it was necessary 
to take the vows of chastity, poverty, and obédience. The complaint 
allèges : 

"The signifleanee of the vow of poverty was the giving up of ail right of 
fiossession of temporal goods and the transfer of ail proi^erty to the comnui- 
nlty of members, and the taking of the vow was always accompanied by an 
actual transfer by the member to the society of ail temporal goods which he 
then possessed and by an agreement that he should henceforth assign to it 
whatever he might acquire." 

One of the rules of the order contained the following : 

"The vice of Personal ownership must above ail things be eut off in the 
monastery by the very root, so that no one may présume to give or receive any- 
thing without the command of the Abbot ; nor to bave anything whatever as 
his own, neither a book, nor a writing tablet, nor a pen, nor anything else 
whatsoever; since monks are allowed to hâve neither their bodies nor their 
will in their own power. Everything that is necessary, however, they must look 
for from the f ather of the monastery ; and let it not be allowed for any one 
to hâve anything which the Abbpt did not give or permit him to hâve. Let 
ail things be common to ail, as it is wrltten. And let no one eall or take to 
himself anything as his own. But if any one should be found to indulge this 
most baneful vice, and having been admonished once and again, doth not 
amend, let hlm be subjected to punishment." 

The vow of poverty was: 

"In the Name of Our Lord Jésus Christ, Amen! I, Brother Angustino Wirth, 
a Bavarian of the diocèse of Wuerzburg, to the honor of Almighty God, of 
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the ever Blessed Virgin Mary, and oijr Holy Father St. BenRdict, and of ail 
the Saints, by thèse présent vows prftnise stability and the conversion of my 
morals, and obédience acc-ording to the Kule of the same holy Father St. Bene- 
diet, in the présence of God and His Saints, whose relies are hère présent in 
the ehurch, and aiso in the présence of the Right Révérend Fatlier iu Christ 
and Lord Boniface. the Superior of tliis Monastery of St. Vincent's and of you 
Rev. Fathers and Brothers hère présent; in the name of the Father, and of 
the Son and of the Holy Ghost, Amen. 

"In Witness Whereof I hâve written with my own hand this présent paper 
in this vénérable place of St. Vincent, in the year one thousand eight hundred 
and fifty two from the Incarnation of Our Lord, on the feast of the Assump- 
tion of the Bl. Virgin Mary, the flfteenth day of August. 

"[Sign of the Cross.]" 

By the act of incorporation the Bénédictine Society could take and 
hold property real and personal. Ail members of the Bénédictine 
Order in the United States were ipso facto admitted as members. If 
a member voluntarily gave up his membership, he was to receive noth- 
ing. If the society was suppressed or dissolved, then the property was 
to be equally divided amongst the members. By the constitution of 
the corporation it was provided, amongst other things : 

"Sinee the Order of St. Benedict of New Jersey is solely a charitable institu- 
tion, the real estate of said order and the Individual earnings of its members, 
are and must be considered as common property of the Order of St. Benedict 
of New Jersey from which the members of said Order dérive their snpport and 
the balance of which income and property shonld serve for the following up 
and cari'ying ont the charitable objecta of the Order." 

Also the following: 

"It is therefore agreed upon by ail the members of the said Order of St. 
Benedict of New .lersey that no member can or will claim at any time or under 
any circumstances more than their décent support for the time for which they 
are members of the Charter of the Order of St. Benedict of New Jersey, and 
no further. 

"And, moreover, that each member individually pledges himself to hâve ail 
property, which he now holds or hereafter may hold, in his own name con- 
veyed as soon a8 possible, to the légal title of the Order of St. Benedict of 
New Jersey." 

The complaint allèges that Wirth left no debts, but nephews and 
nièces him surviving ; that he remained a member of said order until 
his death, and received his support and maintenance from said order 
and society; that he was assisted by the members of the order in the 
publication, sale, and delivery of such books; that by spécial permis- 
sion of the order Wirth was at times relieved of his educational, 
charitable, and religious work that the publication and sale of the 
books might be conducted with greater profit to the said order ; that 
Wirth during his lifetime accounted to the said order for ail moneys 
received by him under said contract; that Wirth died without having 
executed any formai transfer of such copyrights or contract to the 
corporation. 

It seems to me that a gênerai summary would be that Wirth, having 
joined this order, having become a member of the corporation, agreed 
to surrender and deliver to it, it being empowered to take, ail his prop- 
erty, real and personal, and ail his earnings, in considération of the 
benefits of such membership and of his support and maintenance ; that 
he also agreed to make and exécute any necessary transfers to perfect 
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the title of the corporation ; that thèse copyrights and this contract 
and the moneys received under it were regarded and treated as the 
property of said corporation ; that Wirth accepted and received the 
benefits and considération mentioned, but died without having executed 
a formai transfer and assignment. Without deciding what the déci- 
sion may be with ail the facts in évidence and before the court, it seems 
to me that the complaint states a cause of action in equity — shows équi- 
table title in the corporation. The order or society was legally incor- 
pora ted. Its objects and purposes were légal and commendable as a 
whole. The intestate was an active member and subscribed to the 
vows quoted. He actually dedicated his property rights to the uses of 
the society, and they were treated as belonging to it. He had the con- 
sidération for the transfer which he agreed to make when necessary 
by adéquate writings. This is the effect of the allégations of the com- 
plaint. In view of the pending suit at law by the défendant, complain- 
ants bave the right to hâve this question passed upon as between the 
parties hereto. The foUowing cases seem to sustain the rights of the 
corporation to the property and money in question : Goesele et al. v. 
Bimeler et al., 14 How. (U. S.) 589, 14 L. Ed. 554; Schriber v. Rapp, 
5 Watts (Pa.) 351, 30 Am. Dec. 327 ; Waite v. Merrill, 4 Greenl. (Me.) 
102, 16 Am. Dec. 238; Gass v. Wilhite, 2 Dana (Ky.) 170, 26 Am. 
Dec. 446 ; Burt v. Oneida Community, 137 N. Y. 346, 33 N. E. 307, 
19 L. R. A. 297; Gasely v. Separatists. 13 Ohio St. 144; Schwartz v. 
Duss (C. C.) 93 Fed. 528, and 103 Fed. 567, 43 C. C. A. 323; and 
Schwartz v. Duss, 187 U. S. 8, 23 Sup. Ct. 4, 47 L. Ed. 53. 

No lâches appears on the face of the complaint. The complainants 
hère hâve treated the copyrights and contract and moneys growing 
due thereunder as the property of the corporation until sued at law by 
the administrators of said Wirth for the money they hâve been paying 
to it since 1901. This suit is now made necessary to the complain- 
ants as a défense and protection against double payment. If it shall 
be found that the corporation is the équitable owner of the copyrights 
and contract, equity may so déclare, and even compel a form.al trans- 
fer. Lawrence v. Dana, 15 Fed. Cas. 26 ; Little v. Gould, 2 Blatchf. 
165, Fed. Cas. No. 8,394 ; Pulte v. Derby, 5 McLean, 328, Fed. Cas. 
No. 11,465. It is a familia'r rule in equity that that will be regarded 
as done which ought to be done. Many times the équitable owner is 
treated as the actual légal owner. 

The demurrer is overruled, with costs, but défendant may hâve 
60 days in which to answer after being served with a copy of the order 
to be entered pursuant hereto. 
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LAMPREY. 

(District Court, E. D. Virginia. April 19, 1907.) 

1. TowAGE— Collision Between Tows— Négligence of Towing Tug. 

A tug whifh was passing down tlie Jaiues river from Richmond in the 
night on an ebb tiUe at a sijeed of 8 to 10 miles an hour, witli a heavily 
laden barge in tow on a liawser 25 to 30 fatlioms in lengtti and a schooner, 
iight, beliind on a liawser of the sarae lengtb, Jield in fault for a col- 
lision between the two tows on the ground that it was caused by her 
slackening speed suddenly, the necessary resuit being that the lighter vessel 
overtoolî the lieavy laden barge. The river was a mile wide at the place 
of collision and tlie weather calm, and there was no reason why the tug 
could not hâve kept control of the tow. The barge Jield not in fault even 
if, as claimed by the tug, she sheered more or less, which was to be 
e.xpected when being towed at such high speed. 

2. Evidence— Déclarations— Res Gbst^. 

A barge and schooner in tow of the sanie tug, passing down the James 
River at night. the schooner being behind the barge, came into collision. 
Shortly before the collision the captain of the schooner, coming on deck, 
called to the master of the barge to stop sheering, and he replied that the 
tug "was going ail the way round the river." Held that, on an issue be- 
tween the tug and barge as to the fault for the collision, such statement 
was admissible in évidence as part of the res gestse. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 20, Evidence, if 
339-350.] 

In Admiralty. Suit for collision. 

Edward R. Baird, Jr., Esq., for libelant, 
John W. Oast, Jr., for tug. 
Hughes & Little, for schooner. 

WADDILL, District Judge. On the evening of the 13th of Eebru- 
ary, 1907, about 4 :30 o'clock, the steam tug Mary Lee left the port of 
Richmond with the barge Théodore Roosevelt and the schooner J. 
S. Lamprey in tow, en route to Hampton Roads. The Roosevelt was 
a large barge, laden with about 3,600 railroad ties for Baltimore, and 
the Lamprey was a three-masted schooner returning from the port of 
Richmond Iight. The tow proceeded down the river without spécial 
incident until about 4 o'clock on the morning of the 14th of February, 
when some mile and a half above Hog Island Point, and while passing 
through Goose Hill Slue, the Roosevelt sustained the injury sued for 
by the schooner's colliding with it. The barge was next to the tug, 
the hawser between it and the tug being some 3-5 or 30 fathoms long, 
and the schooner was on a hawser of about the same length, foUowing 
the barge. The conditions of wind a.nd weather were ail favorable to a 
successful voyage, the tide ebb, wind blowing slightly from the south- 
southwest, the night not very dark, the river about a mile wide at the 
point of collision, and there were no apparent causes for the accident. 

The tug seeks to place the fault of the collision upon the navigators 
of the barge because of their négligence in improperly steering the 
same, and especially for the alleged rankrtess of a sheer on the part of 
the barge immediately preceding the collision, whereas the barge in- 
sists that whatever fault it Was guilty of was attributable solely to the 
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erratic manner in which the tug was navigating at and about the time 
of the occurrence, in tliat the tug suddenly hauled to port, and thence to 
starboard, and then slackened her speed ; and the tug says that, while 
regularly on her course at and about the point of colhsion, the barge 
took a rank sheer to the starboard, which necessitated the tug at once 
porting to bring the barge on to her course, which was done, and there- 
afterwards necessitated the immédiate starboarding of the tug to pre- 
vent the breaking of the hawser, and that the barge then sheered to port 
and while on that sheer the schooner overtook and coUided with the 
barge. 

Quite a number of witnesses were examined bearing upon the oc- 
currence at and immediately preceding the cohision, and the conflict in 
the évidence was sharply drawn; but upon a careful review of the 
same and the circumstances of the case, it is quite apparent to tlie 
court : 

First. That the collision was the resuit of the négligence of those in 
charge of the navigation of the tug, and that there was no excuse for 
the collision under the circumstances of this case with the exercise 
of proper prudence and caution on the part of the tug which had con- 
trol of and was responsible for the tow's movements. Those navigat- 
ing the tug were charged with knowledge of the fact that the tide was 
ebb; that the barge immediately following her was heavily laden ; that 
to slacken her hawser was to stop the navigation of her tow ; and that 
a light vessel following the loaded barge would necessarily or almost 
inevitably resuit in the schooner's quickly overtaking and colliding with 
the barge. That the tug did thus slacken her hawser and in effect 
stopped the movement of the tow except under its own momentum is 
virtually conceded, and that the schooner collided with the barge is 
what might hâve been expected, and actually followed. Under the 
existing conditions of wind, weather, and tide, and having regard to 
the channel's width at that point, of some mile or more, there was no 
excuse for the tug, whether to correct a sheer of the barge or not, to 
slacken her hawser to such an extent as to lose control of the move- 
ment of the tow, so that one part of it would collide with the other; 
and she will not be excused for a failure to recognize the existence of 
thèse conditions, and the conséquences of what would flow from the 
omission to observe the same. 

Secondly. The effort to place the responsibility for the collision or 
any part thereof on the barge should not prevail, for the reason that it 
is quite manifest from the whole case that the barge is in no way re- 
sponsible for what occurred. The attempt was made to show that 
during the entire voyage the barge steered badly, and especially during 
the latter part of the trip. It is admitted that this was a good steering 
barge ordinarily, and, so far as this trip was concerned, the speed made 
by the tug of between eight and nine miles an hour easily accounts for 
any unusual sheer on her part. The évidence is undisputed that ail 
barges sheer more or less when proceeding at a rate of speed of above 
three miles an hour. Any sheering of the barge at and about the time 
of the collision may largely be attributed to error in extremis, if there 
was such sheering. The captain of the schooner, a witness introduced 
in behalf of the tug, says when he came on deck and saw how the 
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vessels were moving that he hollerecl to the man on the barge that, if 
he did not stop sheering, he would chafe his hawser, who replied that 
the tug was going ail the way round the river. This statement of the 
master of the barge goes far to account for the collision. It was part 
of the res gestas. It was the answer given by the barge's master at 
the moment of the occurrence, in the dead hour of the night, when 
there was no possible opportunity to fabricate a statement, and shows 
conclusively the motive actuating him in the navigation of his barge. 

Third. The effort on the part of the tug to show that the in jury 
sustained by the barge arose from the alleged collision by it with the 
tug Spring Garden before it left Richmond, and not by the one at Hog 
Island Point, is not borne out by the évidence; but, on the contrary, 
is unsupported thereby. 

Fourth. The schooner was entirely free from fault for the collision, 
and should not in any way be held responsible therefor. 

It follows from what bas been said that the collision was solely the 
fault of the tug Mary Lee, and a decree may be entered so finding. 



JBWISH COLONIZATION ASS'N et al. v. SOLOMON & GERMANSKY et al. 

(Circuit Court, S. D. New York. May 29, 1907.) 

No. 8,445. 

Tbade-Maeks and Teade-Names— Suit foe Infringement— IInfaie Compé- 
tition. 

"Risehon-le-Zion" is tlie name which was given to a farm or tract of 
land in Palestine settled by a colony of Jews and devoted to the raislng 
of grapes and tbe production of wines and brandies; large wine cellars 
being established there for use in connection with such business. For 
the sale of its products various agencies were established under the 
name of the "Carmel Wine Company," "Carmel" being the name of a 
mountain in Palestine where no grapes or wine are produced. A con- 
signment of the wines and brandies was sent to the United States which 
was placed in the hands of défendants to be sold, labels being also sent 
the same as those used in Europe, and bearing the names "Rischon-Ie- 
Zlon" and "Carmel Wine Company." Subsequently a corporation by the 
name of "Carmel Wine Company" was organized in this country by the 
proprietors of the Rischon-le-Zion products to act as the American agent 
for their sale. Held, that such names might properly be adopted as 
trade-niarks for such particular products, and that their use by défend- 
ants on labels for other wines and brandies than those contained in the 
consignment which they were authorized to sell constituted unfair com- 
pétition which would be enjoined. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 46, Trade-Marks and 
Trade-Names, §§ 13, 82. 

Unfair compétition, see notes to Scheuer v. Muller, 20 0. G. A. 165; 
Lare v. Harper & Bros., 30 C. C. A. 376.] 

In Equity. Suit for infringement of trade-maJ»lcs and unfair compé- 
tition. 

See 125 Fed. 994. 

Walter F. Rogers, for complainants. 

Hunt, Hill & Betts (Geo. Whitefield Betts, Jr., and Reginald W. 
Brixey, of counsel), for défendants. 
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HOLT, District Judge. This is a suit to restrain unfair compétition 
in trade. 

About 1882 there were established in Palestine varions settlements 
or colonies of Jews, under what was called the "Zionist movement," 
having in view the settlement of oppressed or destitute Jews in the 
ancient home of the race, and the development among them of the 
occupation of agriculture. Various tracts of land in Palestine were 
accordingly purchased, and were settled by Jews from Russia and 
other countries where they had been subject to persécution. One of 
the first of thèse farms or colonies was called "Rischon-le-Zion." 
This colony occupied a tract or farm of about 1,750 acres, and the 
Jews who settled there went principally into the business of raising 
grapes for the manufacture of wines and brandies. For the purpose 
of encouraging this and similar colonies, Baron de Rothschild estab- 
lished at Rischon-le-Zion very large and thoroughly equipped wine 
cellars, where the wine and brandy made from the grapes raised in the 
colony could be stored and ripened. For the purpose of marketing 
the wines and brandies from thèse cellars of Rischon-le-Zion, various 
agencies were established in différent cities of Europe, which did 
business under the name of the "Carmel Wine Company." To introduce 
the wines and brandies from Rischon-le-Zion into the United States, 
Mr. Scheid, the manager of the cellars for Baron de Rothschild, con- 
signed in December, 1898, and January, 1899, a lot of the wine and 
brandy to Mr. Sarasohn at New York. Mr. Sarasohn was the editor 
of a Jewish newspaper. He turned over this consignment to the de- 
fendants to be sold. A considérable portion of this consignment was 
in hogsheads, and there were sent with the consignment various la- 
bels which were uâed by the Carmel Wine Company in Europe, to 
be put upon the bottles when the wine was bottled. There were 
not enough labels sent to be put upon ail the wine to be bottled, 
and the défendants thereupon had them reproduced, so that ail of the 
consignment which was bottled had attached the labels of the Carmel 
Wine Company. Subsequently the complainant the Jewish Coloniza- 
tion Association was organized, and took over from Baron de Roths- 
child the ownership and management of the wine cellars at Rischon- 
le-Zion, and the control of the various agencies in Europe, selling its 
produGt vtnder the style of the "Carmel Wine Company." In No- 
vember, 1900, Mr. Lewin-Epstein, who had organized the various 
agencies in Europe under the style of the "Carmel Wine Company," 
came to New York, and, with the complainants Gluskin and Goldberg, 
organized a firm at New York under the firm name of the "Carmel 
Wine Company," and were duly authorized by the Jewish Colonization 
Association to be the sole agents for the sale in, this country of the 
wines and brandies from the Rischon-le-Zion cellars, and to use, as 
such agents, the trade-marks and labels which had been used by the 
Carmel Wine Company in Europe. They thereupon began and hâve 
since continued business in New York as such agents. The défend- 
ants from the time they received the consignment of wines and bran- 
dies sent to Sarasohn hâve continued to sell wines and bra,hdies, using, 
in sonie cases, precisely the same labels, and in others labels substan- 
tially similar to those of the Carmel Wine Company. This suit is 
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brought to restrain them from selling or purporting to sell vvines or 
brandies purporting to be from the cellars of Rischon-le-Zion, or to 
be the wines or brandies of the Carmel Wine Company, and from us- 
ing the labels and trade-marks of that company. 

'There are varions défenses in this case. One is that there can be 
no trade-mark in the names "Rischon-ie-Zion" or "Carmel," because 
it is claimed that they are mère geographical names. Rischon-le-Zion 
is not a geographical name. It is not the name of a town or country 
It is the name of a farm or tract of land, and, as used in this trade, 
is more properly the name of a wine cellar established on such tract. 
The Word "Carmel" is the name of a mountain in Palestine. No 
grapes are grown or wines produced there. In my opinion, both "Ris- 
chon-le-Zion" and "Carmel" are names which can be adopted as a 
trade-mark. The défendants claim that there are or may be persons 
at Rischon-le-Zion who produce wine which is not stored in the cel- 
lars which were built by Baron de Rothschild. The évidence leads me 
to doubt whether there are such persons, and, in any event, the proof 
only shows that there may be two such persons, who presumably pro- 
duce a very small amount. Undoubtedly any one in Palestine can 
make wine or brandy and sell it ; but, as the wine or brandy which was 
sold by the Carmel Wine Company was universally known by Jews' 
throughout the world as the product of the Rothschild cellars, and as 
such enjoyed a very high réputation for purity and excellence, it is 
obvions that other manufacturers of wine or brandy in Palestine 
should sell their goods under a distinctive name. The défendants 
claim, also, that they hâve always dealt in genuine Palestine wines 
and brandies, and that, as they were the first to use the style of the 
Carmel Wine Company and Rischon-le-Zion in this country, they hâve 
a right to continue business under the same name. But their only 
right to use those names and the labels of the Carmel Wine Company 
was confined to the shipment of the goods which they received from 
Sarasohn. Sarasohn was apparently the purchaser of those goods ; 
but, if he is to be regarded as an agent and the défendants as his sub- 
agents, their agency and the right to use the Carmel Wine Company 
labels and trade-marks was confined to that particular consignment. 
Their continued use of such labels and trade-marks, without the consent 
and against the will of the Jewish Colonization Association, and of 
the Carmel Wine Company of New York, constituted, in my opinion, 
a clear case of unfair compétition in trade. 

My conclusion is that the complainants are entitled to a decree for 
a permanent injunction, restraining the défendants from selling any 
goods purporting to be from the Rischon-le-Zion cellars or to be the 
goods of the Carmel Wine Company, or upon which any labels are 
placed which are sub-^tantial imitations of the labels of the Carmel 
Wine Company. 

The decree should be settled upon notice. 
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In re EDDLBMAN. 

(District Court, W. D. Kentuclîy. June 6, 1907.) 

Bankbuptcy— Obdee to Pay Ovee Money— Funds in Hands of Wipe. 

Where a banlirupt, within a few days prior to the filing of the péti- 
tion in banliruptcy against tiim, sold property, and paid the proceeds to 
his wife, she wlll be regarded as holding the same as his agent, and such 
tacts justify an order reqiiiring him to pay the money over to his trustée ; 
but he cannot be adjudged in contempt for a failure to obey such order 
with respect to certain of the money which his wife Is affirmatively shovvn 
to hâve paid out to a third person prior to the bankruptcy. 

In Bankruptcy. On certificate from référée. 

J. R. Duffin and Thatcher, Gifford & Steinfeld, for trustée. 
W. M. Smith, for bankrupt. 

EVANS, District Judge. It appears from the testimony that many 
years ago the bankrupt's wife gave him the money to pay the pur- 
chase priée of two houses and lots in Louisville, Ky. With her con- 
sent the deeds thereto were taken in his name in order to give him 
greater crédit in his business as a hat merchant; but, whatever the 
motive, she gave him the money, and the titles were taken in his name. 
Doubtless, he thereby had the greater basis of crédit. Being at last 
in financial straits, on January 35 and 29, respectively, 1907, the bank- 
rupt sold the property for cash, and, after paying certain charges 
and taxes, received on February 1, 1907, the net sum from the pur- 
chasers of $2,057.29. He now claims to hâve made thèse sales to 
enable him to settle with his creditors; but, finding it could not be 
donc, he, on the -last-named date, turned the whole amount over to 
his wife. While another transaction occurring a very short time be- 
fore is not directly involved in the matters now before us, it niay throw 
light on the latter to say that the bankrupt had very recently sold to 
his half-brother another house and lot in the same city, and no trace 
of the proceeds appears outside the family circle. On February 7, 
1907, he made a deed of gênerai assignment, and on the 12th of the 
same month thèse proceedings in bankruptcy were instituted by his 
creditors. Subsequently, on May 2d, the référée ordered the bankrupt 
to pay to O. G. Holt, the trustée, ail of said $2,057.29 on or before 
9 :30 a. m. of May 8th. Instead of making the payments on May 8th, 
the bankrupt fîled a response to the rule in thèse words : 

"Comes respondent Henry W. Bddleman, and says to the court that he 
is entirely unable to comply with the rule herein issued against him on May 
2, 1907, requiring him to pay to the trustée O. G. Holt the sum of $2,057.29 
because he says he bas neither money, means, nor property with which to pay, 
or from which to realize, said sum or any part thereof , and that he bas no 
means of obtaining same or any part thereof ; that as shown by the record in 
this case, which is a fact, he had disposed of ail of said money prior to the 
flling of the pétition In bankruptcy against him ; and that said money and 
ail of same bas passed out of his custody and control at the tlme stated. He 
says that as shown by the records and his testimony herein, he made an hon- 
est disposition of said money as he then understood his légal obligations in 
the matter, and now it is beyond his power to restore same to this trustée 
or to comply to any estent with the rule herein, except to respectfully submit 
this response. 

"Henry W. Eddleman."- 
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After argument the référée held this response to be wholly insuf- 
ficient, and the bankrupt has filed a pétition for a review of that rul- 
ing-. The référée certified the matter up, with the recommendation 
that the bankrupt be punished for contempt in disobeying the rule to 
pay the money. We will consider first the pétition for a review of 
the order requiring payment. The évidence shows that when the 
bankrupt got the money, instead of settHng with his creditors, he at 
once dehvered ail of it to his wife, and this is what he calls in his 
response an honest disposition of it, as he then understood his légal 
obligations. 

We need spend no more time upon the pétition for a review. The 
référée was plainly right, and that pétition will be dismissed, though 
the order will be modified upon considérations entirely apart from the 
response. 

As to the recommendation made by the référée that the bankrupt be 
punished for contempt, section 41 of the bankruptcy act (Act July 1, 
1898, c. 541, 30 Stat. ,556 [U. S. Comp. St. 1901, p. 3437]) prescribes 
the course of procédure, and accordingly we hâve considered the tes- 
timony ofïered, which is the same as that before the référée. Upon 
it we remark that the idea of légal obligation which the bankrupt 
seems to hâve entertained was that he was under no duty tq pay out 
the proceeds of his property to his creditors, but was bound to hurry 
every dollar of it into the hands of his wife. This left the money very 
close at home, although thought to be out of the reach of the bank- 
rupt's creditors. It has an ugly look, and one which by no means 
commends the transaction to the favor of the court. The évidence, 
however, further shows that $1,605 of the money was paid out by the 
wife to Mrs. Fredricka Nickel, to whom she owed a note for borrowed 
money. This payment seems to hâve been made before the pétition in 
bankruptcy was filed. There may not be any presumption that it was 
so, yet it is possible that this transaction may hâve been a fraudulent 
one — a mère friendly contrivance. Nevertheless, it is fair to assume 
that Mrs. Nickel thereby acquired what is called by the Suprême Court, 
in Mueller v. Nugent, 184 U. S. at page 15, 22 Sup. Ct. 369, 46 L. 
Ed. 405, a basis for an adverse claim to that much of the $8,057.29, 
and, if so, we can hardly see how we can punish the bankrupt for con- 
tempt for not paying over the money which the testimony shows was, 
presumably at least, adversely claimed by another person. The bank- 
rupt, however, rushed ail the $3,057.29 over to his wife, and we see 
no reason why she might not be regarded as his agent and stakeholder 
in respect to it, and it is clear that when the pétition in bankruptcy 
was filed, and when the adjudication was made, she had in her hands 
of money belonging to the bankrupt the différence between $8,057.29 
and $1,605, viz., $458.39. It is not too much to assume that this sum 
was in easy reach of the husband. Certainly it was his property, and 
belonged to the bankrupt's estate eo instanti the adjudication. Un- 
der section 29 of the act, it might hâve been a somewhat serions mat- 
ter to interfère with it. We shall not assume that any criminal act 
was committed with respect to it, but shall assume that it remains in- 
tact. Courts could not tolerate, and this court would be far from en- 
couraging, any practices by which bankrupt debtors could couvert 
154 F.— 11 
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their property into money on the eve of failure and deliver it over to 
wives, and then insist that the latter are adverse claimants, hoping thus 
to évade the powers of the bankruptcy tribunals. Under such circum- 
stances, the wife should be regarded as agent of the husband, and 
treated accordingly. 

Upon considering ail the testimony, we bave concluded that the 
bankrupt was guilty of contempt in not paying to the trustée the sum 
of $453.29 only. His response made no showing of the facts as to the 
$1,605, but the évidence heard does. 

The judgment of the court will therefore be that he pay the sum 
of $452.29 to O. G. Holt, the trustée herein, on or by 10 a. m. of Thurs- 
day, June 13, 1907. If that is not done, he may certainly expect an 
enforcement of the rùle by the process usual and appropriate upon such 
occasions. The order sought to be reviewed will thus stand modified 
to the extent indicated. 



In re COB et al. 

(District Court, S. D. New York. May 27, 1907.) 
. No. 9,649. 

1. Bankbuptcy— Trustée— GoMPETENCY of Alien. 

A person is not disqualifled from acting as a trustée in banlcruptcy be- 
cause he is an alien, if he is compétent to perform the duties, and ré- 
sides or has an office in the district, and is duly choseu by the creditors. 

2. Same—Paktnership— Trustée fok Partners. 

Banlir. Act July 1, 1898, c. 541, § 5, 80 Stat. 547 [U. S. Comp. St. 1901, 
p. 3424], contemplâtes that the trustée elected for a partuership shall also 
be the trustée of the iudividual partners, and there is no authority for 
the élection of separate trustées for the partners. 

In Bankruptcy. On review of orders of référée. 

Malcolm Sundheim (Léo Oppenheimer and James N. Rosenberg, 
of counsel), for James B. Blackhurst. 

Allen Wardwell, for New Britain Trust Company. 

Bowers & Sands, for Lincoln Trust Company. 

White & Case (George B. Case and Joseph M. Hartfield, of counsel), 
for trustée and creditors' conimittee. 

HOLT, District Judge. This is a proceeding to review two orders 
of the référée, one of yi^hich confirmed the élection of Richard H. 
Webber as trustée, and the other of which refused to confîrm the 
élection of William C. Wilson as trustée of the individual assets of 
one of the bankrupts. The bankrupts were partners. Richard H. 
Webber; was elected by the partnership creditors as trustée. His élec- 
tion was confirmed by the référée. Two individual creditors of one of 
the partners, Coe, voted for the élection of William C. Wilson as 
trustée pf his individual estate. The référée refused to approve his 
élection. 

It is claimed that Webber is not compétent to act because he is an 
alien. Bankr. Act July 1, 1898, c. 541, § 1, subd. 18, 30 Stat. 544 [U. 
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S. Comp. St. 1901, p. 3419], defines the term "officer," as used in 
the act, as including, among others, trustées. The objecting creditors 
assert as a gênerai proposition of law tliat no alien can be an officer. 
But, in the first place, in my opinion, a trustée in bankruptcy does 
not occupy an office, in the sensé in which that term is used in the 
law which prohibits an alien from being a public officer. His duties 
are not gênerai or permanent. Matter of Hathaway, 71 N. Y. 238 ; 
U. S. V. Germaine, 99 U. S. 508, 2.5 L. Ed. 482 ; Auffmordt v. Hedden, 
137 U. S. 310, 11 Sup. Ct. 103, 34 L. Ed. 674. Moreover, the qualifi- 
cations of trustées are specifically described in section 45. That sec- 
tion does not expressly prohibit aliens from acting. It provides that : 

"Trustées may be (1) iudividuals who are respectively compétent to perform 
tlie duties of that oàlce, and réside or hâve an office in the judicial di.strict 
within which they are appointed, or (2) corporations authorized by their 
charters or by law to act in such eapacity and having an office In the judi- 
cial district within which they are appointed." 

. "Individual" is a very broad term, and, of course, includes aliens. 
Corporations organized under the laws of another state or country 
apparently, under this section, can act, if they hâve an office in the 
district ; and I do not see why any individual who is a citizen of another 
state or country should not be permitted to act, if he is compétent to 
perform the duties, and résides or has an office in the district, and is 
duly chosen by the creditors. 

Section 5 of the bankrupt act provides that the creditors of a part- 
nership in bankruptcy shall appoint the trustée, and that such trustée 
shall keep separate accounts of the partnership property and of the 
property belonging to the individual partners. There is no spécifie 
provision in the act authorizing a différent trustée for the separate 
estâtes of individual partners, and I think that section 5 contemplâtes 
that the partnership trustée shall be the trustée of the individual part- 
ners. There are obvions advantages in such a practice, and there would 
be serions objections to having différent trustées for the partnership 
assets and the individual assets. It is claimed in this case that the 
partnership has a large claim against the estate of Coe, and that the 
trustée elected by the partnership creditors would presumably act in 
the interests of the firm creditors. It is his duty not to do so, but 
to be strict^y impartial as between the creditors of the partnership 
and of each individual partner. I think, under such circumstances, 
that it would be proper for the référée to permit any creditors either 
of the individual partners or of the firm to appear and contest the 
claim of the partnership estate against the individual estate of the 
partner Coe, notwithstanding the gênerai rule that a trustée only can 
contest claims ; but I think that there is no authority for appointing 
separate trustées. 

Both orders under review are affirmed. 
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McClelland v. mcKane et ai. 

(Circuit Court, D. Nevada. May 13, 1907.) 
No. 820. 

1. Courts — Jubismction of Fkdeeal Courts — Divebsity oi' Citizenship. 

A fédéral court is not given jurisdiction on ttie ground of diversity of 
citizenship of a suit betweeu a citizen of a state and a citizen of a terri- 
tory. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 853. 

Diverse citizenship as a ground of fédéral jurisdiction, see note to Shipp 
V. Williams, 10 C. C. A. 249 ; Mason v. Dullaghan, 27 C. C. A. 298.] 

2. Same — Stockiioudbes' Suit — Indispensable Parties. 

In a suit by a stockholder against a corporation and otbers founded in 
rights whicb may properly be asserted by the corporation, such corpora- 
tion is an indispensable party, and a fédéral court is without jurisdiction 
of tbe suit on tlie ground of diversity of citizensbip where tbe coniplaln- 
ant is a citizen of a state and the corporation of a territory, although tbe 
requisite diversitj' exists as between complainaut and otber défendants. 

In Equity. On demurrer to bill. 

James H. Budd, for complainant. 

Key Pittman, for respondents McKane and Bowes. 

FARRINGTON, District Judge (orally). The complainant, Mc- 
Clelland, is a citizen of Ohio. The respondents McKane and Bowes 
are both aliens. The respondent corporation was organized under 
the laws: of the territory of Arizona, and is doing business and has a 
légal agent upon whom process may be served in the state of Nevada. 
The citizenship of the remaining respondents, Taylor, Taylor, Holt, 
Robinson, and Booth, directors of said corporation, is not set ont in the 
bill of complaint. The complainant is a stockholder of the respond- 
ent corporation, and brings this action to compd the respondents Mc- 
Kane and Bowes to account to said corporation for the proceeds of 
more than $20,000 worth of ores, alleged to hâve been wrongfuUy 
mined and extracted by them f rom the mining ground of said cor- 
poration. The Jumbo Mining Company and its présent board of di- 
rectors were regularly réquested by the complainant to institute légal 
proceedings to recover for the in jury, but refused to do so, and hence 
they are joined as respondents. 

The most important question hère is as to whether this court has 
jurisdiction. If not, it is unnecessary to consider other objections 
raised by the demurrer. Diverse citizenship is the only ground of 
fédéral jurisdiction which is suggested by the record, and it appears 
that one of the respondents is a citizen of Arizona. Whether the 
remedy for the grievances set out in the pleadings is an action for an 
accounting, or an action in damages for the wrongful conversion of 
the ores, nevertheless the injury to be redressed is an injury to the 
respondent corporation. If the complainant prevails, the party bene- 
fitted will be the corporation. If an accounting is awarded, McKane 
and Bowes must account, not to the complainant, but to the corpora- 
tion. If moneys are coUected from McKane and Bowes as a resuit 
of thèse proceedings, such moneys must be paid, not to the complain- 
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ant, but into tlie treasury of the corporation. The Jiimbo Mining 
Company is therefore a very real party in interest. It is not merely 
a formai party, or a proper party. It is an indispensable party to this 
litigation, and as snch its character is a factor which cannot be ignored 
in deterraining whether the requisite diversity of citizensliip exists to 
confer jurisdiction on this court. Groel v. United Electric Co. (C. C.) 
132 Fed. 252, 25J ; Davenport v. Dows, 18 Wall. 626, 21 L. Ed. 938. 
The Jumbo Mining Company was organized under the laws of Ari- 
zona, and this fact détermines its citizenship. It, is a citizen of the 
territory of Arizona; and the fact that it is engagcd in business in 
Nevada, and has there a statutory agent upon whom process can be 
served, does not n:ake it a citizen of Nevada within the meaning of 
the fédéral judiciary act. Shaw v. Ouincy Mg. Co., 145 U. S. 444, 
12 Sup. Ct. 935, 36 L. Ed. 768; Freeman v. American Surety Co. 
(C. C.) 116 Fed. 549; California Oil & Cas Co. v. Miller (C. C.) 96 
Fed. 12, 16. 

The judiciary act provides that the jurisdiction of the Circuit Courts 
of the United States shall extend to "controversies between citizens of 
différent states," and also to "controversies between a citizen of a 
State and foreign citizens or subjects." The language of the act can- 
not be construed to include a controversy between aliens, or a con- 
troversy between citizens of différent territories, or a controversy be- 
tween a citizen of a state and a citizen of a territory. A territory is 
not a state within the meaning of the act defining the jurisdiction of 
the fédéral courts. It has uniformly been held that a citizen of a ter- 
ritory can neither sue nor be sued in the Circuit Courts of the United 
States on the ground of diverse citizenship. Barney v. Baltimore 
Citv, 6 Wall. 280, 287, 18 L. Ed. 825 ; Watson v. Bonfils, 116 Fed. 
157. 53 C. C. A. 535 : Weller v. Hanaur (C. C.) 105 Fed. 193 ; Johnson 
et al. V. Bunker Hill & S. M. & C. Co. (C. C.) 46 Fed. 417 ; Seddon 
V. Virginia, etc., Co. (C. C.) 36 Fed. 6, 1 L. R. A. 108. Jurisdiction 
over the cause cannot be sustained because the complainant is a citizen 
and two of the respondents are aliens. If one of the necessary par- 
ties défendant is incompétent to be sued in this court, the fact that ail 
other parties to the action are compétent will not save the situation. 
Hooe V. Jamieson, 166 U. S. 395, 17 Sup. Ct. 596, 41 L. Ed. 1049. 
In Anderson v. Watts, 138 U. S. 694, 702, 11 Sup. Ct. 449, 451 (34 
L. Ed. 1078), the Suprême Court uses this language : 

"If it appears * * * tbat eueh of the in(lis])eiisai)ie adverse parties is 
not compétent to sue or liable to be sued, tlieu the Circuit Court cauuot main- 
tiiin cognizauce of tlie suit." 

And again in Coal Co. v. Blatchford, 11 Wall. 172, 174, 20 E- Ed. 
179, the same court expresses the rule in this way : 

"In other words, if there are several coplaintiffs, the intention of the act is 
that each piaintifC must be compétent to sue, and, if there are several code- 
fendants, each défendant must be liable to be sued, or the jurisdiction cannot 
be entertained." 

Therefore, if it be conceded that the complainant McClelland, a 
citizen of Ohio, can maintain an action for an accounting in the Cir- 
cuit Court of the United States for the District of Nevada against the 
two alien respondents, the fact that a citizen of Arizona, one of the re- 
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spondents, is an indispensable party to the action, shuts the case out 
of this forum. The authority by which this court takes cognizance of 
civil suits at law or in equity must be found clearly expressed in the 
judiciary act. That act must be construed strictly. Where it fails to 
confer jurisdiction, there is no jurisdiction, and that act has nowhere 
provided a method by which a citizen of a territory can sue or be sued 
in a Circuit Court of the United States on the ground ôf diverse 
citizenship. 

Let an order be entered dismissing the action, and allowing the re- 
spondents their costs. 



CALCULAGRAPH CO. v. AUTOMATIC TIME STAMP CO. et ai. 

fCircult Court, S. D. New York. April 9, 1907.) 

No. 9,548. 

JXJDGMENT — PeRSOKS CONCLUDED — PBIVIBS. 

A decree in favor o( the défendant in a suit for Infringement of a pat- 
ent brought after the défendant had been sueceeded in business by a cor- 
poration is not a bar to a second suit against the corporation which con- 
tinued the alleged infringement, but was not made a party to the flrst 
suit. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Judguient, §§ 
1148, 120,3.] 

In Equity. On merits of plea. 
See 149 Fed. 436. 

Edwin J. Prindle, for complainant. 

Frederick L,. Emery and Charles S. Jones, for défendants. 

HAZEL, District Judge. This is a suit for infringement of the 
Abbott and Hamilton patents. The question for décision arises on a 
plea in bar on the ground of res adjudicata. The record shows that 
one Wilson was individually engaged in business under the narae of 
the Automatic Time Stamp Company, and on April 1, 1903, before 
the commencement of an action against him in the First Circuit for 
infringement of the patents in suit, he was sueceeded in business by 
the défendant the Automatic Time Stamp Company, a corporation. 
He was charged in the bill with infringement, and a recovery for 
profits and damages was sought for the time only that he was individu- 
ally engaged in business. The corporation was not made a party to 
such action, although the alleged infringement continued during the 
pendency of the action against Wilson. Under the facts of this case 
I am of opinion that the judgment of the First Circuit does not pre- 
clude the présent suit or operate as a. bar thereto. The défendant 
corporation was not bound by the former decree against Wilson, its 
président. Had the complainant sueceeded on appeal, the decree would 
not in my judgment hâve bound such corporation. The authorities 
so hold, and the citation of a few will be sufficient. Bâte Refrigerating 
Co. V. Gillett et al. (C. C.) 30 Fed. 685. In Carroll v. Goldschmidt 
et al., 83 Fed. 508, 27 C. C. A. 566, Judge Wallace held that judgments 
are binding upon privies as well as upon parties, but he says only those 
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are privies who acquire their interest in the subject-matter of the ac- 
tion subséquent to its commencement. The court quoted £rom Inger- 
soll V. Jewett, 16 Blatciif. 378, Fed. Cas. No. 7,039, saying: 

"No one is privy to a judgmeiit whose succession to the rights of property 
tliereby affected oecurred previously to the institution of the suit." 

The record does not show that this défendant in any manner con- 
trolled or contributed to the défense in the former suit (Lane v. Welds, 
99 Fed. 386, 39 C. C. A. 528), and from excerpts in complainant's brief 
on the former trial it appears that the individual liabihty of Wilson 
was strenuously pressed notwithstanding the sale of his business to 
the corporation. 

The plea is overruled, with costs as to both défendants. Leave is 
granted défendants to answer within 20 days. 



THEODORE OLLESHEIMBR & BROS. v. UNITED STATES. 
(Circuit Court, S. D. New York. February 21, 1907.) 

No. 3,642. 

CusxoMS DuTiES— Classification— Baskets— "Ciiip." 

Certain baslieta held not to be manufactures of "chip," within the mean- 
ing of Tarife Act July 24, 1897. e. 11, § 1, Sehedule N, par. 449, 30 Stat. 
193 [U. S. Comp. St. 1901, p. 1678]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision below afifirmed the assessment of duty by the collector 
of customs at the port of New York. 

Comstock & Washburn (J. Stuart Tompkins, of counsel), for im- 
porters. 

J. Osgood Nichols, Asst. U. S. Atty. 

HOUGH, District Judge. The article under considération consists 
of baskets which hâve been held by the Board of Appraisers to be 
"manufactures of willow," and therefore assessed under paragraph 
206 of Tarifif Act July 24, 1897, c. 11, § 1, Sehedule D, 30 Stat. 168 
[U. S. Comp. St. 1901, p. 1647]. 

The importers in this court rest their appeal upon the proposition 
that the chief component article of value in the baskets is "chip," 
and duty should therefore be levied under paragraph 449. This sub- 
ject has been exhaustively considered in Re Zinn, G. A. 6,313 (T. D. 
27,208), and it appears to me that the présent appeal is an endeavor 
to relitigate the matter upon additional testimony, making the third 
time that the point has been presented for considération, the décision 
above cited having itself overruled In re Zinn, G. A. 5,49*5 (T. D. 
24,811). 

The importers contend that "chip" is an article produced from a 
pièce of willow or other appropriate wood, and is fîrst split into two 
or more parts by an instrument called a splitter; that each of the 
pièces so produced is then passed through a "shaver," which removes 
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the pith adhering to the split willow; that on leaving the second in- 
strument or machine the shaved pièces are passed through a "chipper," 
which removes tlie rough edges and produces a cleàn and flat wooden 
material of a uniform width. Having thus defined "chip," they con- 
tend that the articles under considération hâve as their component of 
chief vahie chip, and are commercially known as being made of chip. 
This définition or description of chip is not supported by standard lexi- 
cographers, the word being defined as "wood, coarse straw, palm 
leaves, or similar material split into thin chips and made by weaving 
into hats and bonnets." (Century Dictionary). 

The testimony relied on hère to support the importers' claim of com- 
ingrcial usage afifects me as the testimony in the later case of Zinn 
(first above referred to) afifected the appraisers. It fails "to establish 
any uniform, definite, or gênerai understanding thereof." It also 
fails to convince me that as to many of the exhibits submitted chip 
is the component article of principal value, even admitting the im- 
porters' définition of chip. 

Failing, therefore, to find the necessary prépondérance of proof, 
the décision of the collector and of the Board of General Appraisers 
must stand; and I therefore affirm it. 



TIFFANY & CO. v. UNITED STATES. 

(Circuit Court, S. D. New Yorlî. February 13, 1907.) 

No. 4,036. 

CusTOMs DuTiES— Classification— Statl-ary—Ivory and Bbonzb Statue. 

Held, tliat a bronze and ivory statue of a liigh degree of artistie ex- 
cellence is "statuary," within tlie ineaiiing of TarifC Act July 24, 1897, 
c. 11, § 1, Schedule N, par. 454, 30 Stat. 194 [U. S. Comp. St. 1901, p. 
1678], definius tliat tenu as including "only such statuary as Is eut, 
earved, or otlierwise wrought by hand from a solid block or mass of 
marble, stone or alabaster, or from métal." 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

In the décision below the Board of General Appraisers aflirmed the as- 
sessment of duty by the collector of customs at the port of New York. The 
opinion flled by the Board reads .as foUows: 

"WAITE, General Appraiser. This is an Importation of a pièce of statuary 
entitled 'Bellona,' composed of bronze and ivory, one the last works of the 
noted Freneli sculpter Geronie. It was assessed for duty at 35 per cent, ad 
valorem, under TarifE Act July 24, 1897, c. 11, § 1, Schedule N, par. 450, 30 
Stat. 193 [U. S. Comp. St. 1901, p. 1678], as a manufacture in chief value of 
ivory, and is claimed to be dutiable at 15 per cent, ad valorem, under the 
reciprocity agreement with France (30 Stat. 1774), made by authorlty of sec- 
tion 3 of said tarife act. Section 3 permits a réduction in the rate of duty 
on 'statuary' to 15 per cent, ad valorem In such agreement, but must be read 
In connection with the qualifylng languagé of paragraph 454, which is as 
follows: '454. Paintings in oil or water colors, pastels, pen and ink draw- 
ings, and statuary, not specially provided for in this act, twènty per centum 
ad valorem ; but the tenu "statuary" as used in this act shall be understood 
to iuclude only such statuary as Is eut, earved, or otherwise wrought by hand 
from a solid block or mass of marble, stone or alabaster, or from métal, and 
as is the professional production of a statuary or sculptor only.' 
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"There is no question but that the 'Bellona' is a work of art and a pièce 
of statuary of high excellence. The principal component material In point of 
quantity is métal, the entire body of the figure, ineluding the drapery, the 
helinet, shield, and sword, being of cast bronze or other métal. The face, 
arms, and lower extremities, where the représentation of exposed flesh ap- 
pears, are of ivory, which is stated to be the componeut material of chief 
value. In determining whether a statue was composed wholly or suhstan- 
tially of a material named in paragraph 454, the Board would be disposed to 
regard the relative quantity of the component materials rather than their 
relative value. Otherwise a statue composed substantially of marble, for ex- 
ample, but having some incidental feature or décoration in another material, 
such as a precious métal or precious stone, of greater intrinsic value than 
the marble itself, might be excluded from the beneflts of the law. But wheth- 
er the présent statue may be called a statue of ivory or a statue of métal is 
unimportant, so far as the application of paragraph 4.54 is concerned, since 
that provision does not cover statuary of ivory, and statuary of cast bronze 
has been held to be excluded therefrom as not being statuary 'wrought by 
hand' from métal. Tiffanv v. United States, 71 Fed. 691, 18 0. G. A. 297; 
In re Perkins, G. A. 5,213 (T. D. 24,016). 

"The manner of producing the métal part of the statue in controversy is 
what is known as the 'cire perdue' process, described in the Perkins Case, 
supra. The only possible différence between tlie method of production in 
that case and the one employed in this is that there may hâve been a little 
more of the handiwork of the artist in flnishing or chasing the métal of the 
'Bellona.' Hovvever this may be, we do not think, under the construction 
heretofore given by the Board and the courts to paragraph 454, that the work 
in question can be held to be a pièce of statuary 'wrought by hand' from 
métal, within the meaning of the statute. It may be thought to be illogical 
to liold that it is not entitled to the considération assumed to be given to 
Works of art of this character by the statute ; but, if fault there be, it is in 
the law, and can only be remedied by législation. 

"We therefore hold that the statue in question is not 'statuary,' within the 
meaning of paragraph 454 and section 3 of the act, and overrule the protest, 
affirniing the colleotor's décision." 

D. Maçon Webster, for importers. 
J. Osgood Nichols, Asst. U. S. Atty. 

HOUGH, District Judge. Décision of Board of General Apprais- 
ers reversed, and protest sustained. 



GITTKRMAN & 00. v. UNITED STATES. 

(Circuit Court, S. D. New York. Kebruary 20, 1907.) 

No. 4,033. 

CusTOMS DuTiES— Classification— FiGURED Cotton CLOin— Dotted Goods. 
The provision in Tariff Act .Tuly 24, 18!17. c. 11, § 1, Schedule I, par. 
313, 30 Stat. 178 [U. S. Comp. St. 1001, p. Kinoj, for "cotton cloth in vvhidi 
other than the ordinary warp and filling threads hâve been Introduced in 
the process of weaving to form a figure," includes goods having dots 
produced by warp threads which on the back of the fabric hang loosely 
between the dots, and which add no strimgth to the cloth, but may b(> 
romoved without leaving a visible vaeancy. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

Tlie décision bolow affirmed the assessnieiit of duty by the collector of 
customs at the port of New York. The case involves the construction of Tar- 
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iffi Act July 24, 1897, c. 11, § 1. Schedule I, par. 313, 30 Stat. 1T8 [U. 3. Comp. 
St. 1901, p. 1659], which reads as follows: 

"313. Cotton cloth in which other than the ordinary warp and fllling threads 
hare been introdiiced in the process of weaving to form a figure, whether 
known as lappets or otherwise, and whether unbleached, bleached, dyed, col- 
ored, stained, painted, or printed, shall pay, in addition to the duty herein pro- 
vided for other cotton cloth of the same description, or condition, weight, and 
count of threads to the square inch, one cent per square yard if valued at not 
more than seven cents per square yard, and two cents per square yard if 
valued at more than seven cents per square yard." 

Walden & Webster (Henry J. Webster, of counsel), for importers. 
J. Osgood Nichols, Asst. U. S. Atty. 

HOUGH, District Judge. Certain cotton cloth having been as- 
sessed for duty under paragraph 313 of the tarifif act of 1897 (Act 
July 34, 1897, c. 11, § 1, Schedule I, 30 Stat. 178 [U. S. Comp. St. 
1659]), an appeal has been taken from the décision of the General 
Appraisers affirming such assessment. The material is cotton cloth 
of a fancy weave, showing colored dots at regular intervais. The dots 
are prodûced by warp threads showing on the face of the cloth to 
produce the dots, and on the reverse side looking like long stitches or 
"basting threads." 

Paragraph 313 has been held "to describe and include cotton cloth 
in which there is a separate and an extra thread ; that is, a thread not 
introduced for the purpose of the ordinary manufacture of plain cloth, 
but introduced in or during the process of weaving for the sole pur- 
pose of forming figures, and which does not in any way enter into the 
structural part of the goods, but is for ornamental purposes, and with- 
out which the fabric would hâve been a complétée! fabric." Mills v. 
United States, 114 Fed. 257, 52 C. C. A. 92. If the colored threads 
appearing in the goods under discussion be removed, the fabric is 
obviously complète. The only thing missing or wanting is the varie- 
gated efïect prodûced by thèse threads, which add no strength to the 
fabric and may be removed without leaving a vacancy perceptible on 
ocular investigation. In my opinion this cloth is entirely within the 
ruling in the case last cited. 

The importers place reliance upon G. A. 4,639 (T. D. 21,940), and 
hâve prodûced in court the exhibit held in that décision not to be with- 
in paragraph 313. I am unable to see that the goods under considéra- 
tion in the two cases are alike. The différence is one of degree, to be 
sure, but, in the exhibit prodûced, the colored threads are an intégral 
portion of the cloth, although colored. They are truly "ordinary warp" 
threads and contribute to the strength of the cloth. Such is not the 
case hère. If I am wrong in believing the exhibit in T. D. 21,940 as 
containing only ordinary colored warp threads, then I think that that 
décision was wrong. 

The décision of the General Appraisers is afiPinned. 
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D. S. HESSE & BRO. v. UNITED STATES. 

(Circuit Court, S. D. New Torls. February 28, 1907.) 

No. 4,210. 

1. CusTOMs DuTiES— Classification— Lace Articles— Braid Collabs and 

Ottpfs 

Tlie provision in Tarife Act July 24, 1897, c. 11, § 1, Scliedule J, par. 
339, 30 Stat. 181 [U. S. Comp. St. 1901, p. 1662], for articles of lace and 
of imitation lace, does not inelude women's coilars and cuffs, composed 
of braids sewn together by hand and ornamented with threads and other 
material. 

2. Same— Real Lace— Imitation Lace. 

The distinction between real lace and imitation lace is tliat the former 
is made by hand and the latter upon machines. 

3. Same— Commercial Désignation— Evidence by Retailers. 

The names given to articles by retailers puffing their wares, and by the 
M-omen who buy them, do not control in the classification of merchandise 
under the tarife laws, and goods are not classifiable as lace simply be- 
cause they are usually deait in by the retail trade in this country as 
"lace" articles. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,283 (T. D. 27,086), whlch, on the 
anthority of U. S. v. Van Blankensteyn (C. C.) 91 Fed. 977, affirmed 
the assessment of duty by the collector of customs at the port of New 
York. 

Corhstock & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 

D. Frank Lloyd, Asst. U. S. Atty. 

HOUGH, District Judge. The subjects of this appeal are coilars 
and cufifs designed for féminine vvearing apparel, composed of braids 
sewn together by hand and ornamented with threads and other ma- 
terial. They hâve been assessed as "cotton lace articles," under para- 
çraph 339 of the tariflf act of 1897 (Act July 24, 1897, c. 11, § 1, 
Schedule J, 30 Stat. 181 [U. S- Comp. St. 190l', p. 1662]). They were 
invoiced as "cotton braid ornaments," and the importers assert should 
bave been classified as "manufactures of cotton," under paragraph 323. 

The testimony which has prevailed before the Board of Appraisers 
is that thèse goods are known as ''Renaissance coilars," and that they 
hâve a "lacy" efïect. It is not pretended that they are of lace, nor 
that they are imitation lace. The distinction between which terms 
seems to be that real lace must be made by hand, and imitation lace 
upon machines. 1 conclude from the évidence introduced in this court 
that they are not "Renaissance coilars," and that they are usually 
dealt in by retail in this country as "lace coilars and cuffs" ; but they 
are not so known among importers and foreign makers. If any im- 
portance is to be given to the testimony that the wearing apparel un 
der considération has a "lacy" effect, it must be based upon the words 
"in imitation of lace," found in paragraph 339 ; but, as was remarked 
in G. A. 6,452 (T. D. 27,644), "there is no article known in any trade 
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as an imitation of lace. Tliis is descriptive purely of a condition of 
an article." It seems to me that the effect upon the uneducated eye 
of something which is neither real nor imitation lace is far too un- 
substantial to base a customs ruling upon. I think the question in 
Kleeberg v. United States (C. C.) 73 Fed. 252, 254, "How can a lace 
article be made without lace?" is ùnanswerable. Thèse articles are 
not laee.of any kind. To the eye of a person having any acquaintance 
with lace' as defined by the dictionaries and recognized in Sidenberg 
V. Robertsoh (C. C.) 41 Fed. 763, thèse collars and cuffs do not in any 
way resemble lace. 

The name given to them by retailers puffing their wares, and by 
the women who buy and use them, is not controlling; and therefore, 
because (1) the évidence clearly shows that the articles are not lace of 
any kind, and (2) the prépondérance of testimony is that they are 
known as "braid collars" among importers, I think the décision of the 
General Appraisers must be reversed, and the protest sustained. 



UNITED STATES v. ZDOOA & CO. 

UNITED STATES v. LUZZATTO. 

(Circuit Court, S. D. New York. February 27, 1907.) 

Nos. 4,475, 4,493. 

1. Customs Duties— Measueembnt— Invoioe Description— "Gallon." 

Tlie description of merchaudise in an invoice as eoutained in "gallon" 
tins is not to be tal^en as conelusive against the importers, as fixing the 
aniount contained in the tins ïor the assessment of duty. Sueh descrip- 
tions do not purport to indicate exactiy the amouut so contained, and it 
Is the duty of government oflieers to ascertain as nearly as possible the 
quantity iinported. 

2. Same— -Measurement bt Customs Officers — Pbesumption of Corrbotness. 

The inethod employed by administrative officers of tlie customs in as- 
certaining the dutiable quantity of iniported merchandise should not 
be disturbed, except upon a clear showing of unfairiiess or injustice. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,416 (T. D. 27,556), which reversed 
the assessment of duty by the collector of customs at the port of New 
York on importations of olive oil, which is dutiable at the rate of 50 
cents per gallon under Tariff Act July 34, 1897, c. 11, § 1, Schedule 
A, par. 40, 30 Stat. 153 [U. S. Comp. St. 1901, p. 1629]. The oil 
was in tin cans, described in the invoices as one-gallon, two-gallon, and 
five-gallon cans. The Board of General Appraisers held that the duty 
should be based on the quantity actually imported, and not on the 
capacity of the tins, nor on the amount indicated by such description 
to be contained in them, and that such actual quantity should be as- 
certained by weight, on the basis of 7.56 pounds per gallon. 

Everit Brown, for importers. 

D. Frank Lloyd, Asst. U. S. Atty. 
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HOUGH, District Judge. I am of opinion that ttie word "gallone," 
used in tlie Italian invoices, does not mean and does not purport to 
mean "gallon" in any other sensé than the words "quart" and "pint" 
are habitually used with référence to bottled liquors. There is no 
pretense that the "gallon tin" contained exactly a gallon, any more 
than under the known conditions of trade a quart bottle of liquor is 
held eut to contain a quart. 

The duty of the government officers is to ascertain as nearly as 
possible the actual quantity imported in gallons, and the method em- 
ployed by the administrative officiais should not be disturbed, except 
upon a clear showing of unfairness or injustice. I incline to the opin- 
ion that the method adopted by the General Appraisers is the most ac- 
curate. But, whether that be true or not, the testirriony in this case 
is not sufficient to disturb it; there being no proof at ail that the amount 
on which duty has been exacted was lèss than the amount actually 
coming into the country. 

I think this case is the converse of Gig'.io v. U. S., 91 Fed. 758, but 
is governed by the same principle ; that is, that the testimony does not 
give any guide to greater accuracy and stricter justice than has been 
exercised by the General Appraisers. 

Their décision is therefore affirmed. 



WILKINS V. QUEEN CITY SAVINGS BANK & TRUST CO, 

(Circuit Court, S. D. New Tork. February 2, 1907.) 

Courts— FEDERAL Courts-^Disteict in Which Suit to be Bbought— For- 

EIGN CORPOEATIO;«S — SERVICE — -DOING BUSINESS IN StATE. 

The présence of an officer of a corporation in anotlier state than that 
of its domicile, for the purpose of discussing a proposecl adjustment of a 
single controversy, does not constitute a doing of business within the 
State by the corporation such as to suhject it to the jurisdietion of a 
fédéral court therein by service of process on such officer. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 814. 

Service of process on foreign corporation, see note to Eldred v. Ameri- 
can Palace Car Co. of New .lersey, 45 O. C. A. 3; Cella Commission Co. 
V. Bohlinger, 78 C. C. A. 473.] 

On Reargument. 

Albert H. Gleason, for the motion. 
Hartwell Cabell, opposed. 

LACOMBE, Circuit Judge. I do not understand that Mutual Life 
Ins. Co.'v. Spratley, 172 U. S. 602, 19 Sup. Ct. 308, 43 L. Ed. 569, 
is authority for the proposition that présence of an officer of a foreign 
corporation in this state for the purpose of discussing a proposed ad- 
justment of the single aontroversy between it and plaintiff is sufficient 
to establish such a "doing business within the state" as will take the 
case out of the rule laid down in Goldey v. Morning News, 156 U. S. 
518, 15 Sup. Ct. 559, 39 L. Ed. 517, and Conley v. Mathieson Alkali 
Works, 190 U. S. 406, 23 Sup. Ct. 728, 47 L. Ed. 1113. The con- 
trolling point in the Spratley Case is stated on page 611 of 172 U. S., 
page 313 of 19 Sup. Ct. (43 L. Ed. 569) : 
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"Having succeeded In taking risks In the state tlirough a number of years, 
It cannot be gaid to cease doing business therein when it ceases to take, ob- 
tain, or ask for new risks or to issue new policles, wbile at the same time its 
old polleies continue in force and the premiums tliereon are continuously 
paid by the policy holders to an agent residlng in another state, and who was 
once the agent in the state where the policies holders resided. Thls action ou 
the part of the company constitutes doing business within the state, so far 
as is necessary, within the meaning of the law upon this subject. And this 
business was coutinuing at the time of the service of process on Mr. ChafCee 
in Memphis." 

In two cases on ail fours with the one at bar, Judge Grosscup dé- 
cidée! one way (Houston v. Filer [C. C] 85 Fed. 757) and Judge Mc- 
Pherson the other way (London Machinery Co. v. American Mallé- 
able Co. [C. C] 127 Fed. 1008). The latter décision seems to be more 
in accord with the weight of authority (see cases cited in the opinion) 
and with the practice heretofore followed in this district. Clews v. 
Woodstock Iron Co. (C. C.) 44 Fed. 31. 

The former décision vacating service of summons is reaffirmed. 



HERMANN BOKBR & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. March 4, 1907.) 

No. 3,923. 

CustomS DUT1E.S — Classification — Steel Strips — "Shket." 

Coils of thin steel, from 50 to 20O feet long, and from less than 1 inch 
to about 6 inches wide, which are not produced from sheets, are not 
within the provision for "sheet steel in strips" in Tarifl Act August 27, 
1894, c. 349. § 1, Schedule C, par. 124, 28 Stat. 517, and in Tarife Act 
July 24, 1897, c. 11, § 1, Schedule C, par. 137, 30 Stat. 161 [U. S. Comp. 
St. 1901, p. 1639]. The term "sheet" does not include shapes of such 
dimensions. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,939 (T. D. 26,063), affirming the as- 
sessment of duty by the coUector of customs at the port of New York. 

Comstock & Washburn (Albert H. Washburn, of counsel), for the 
importers. 
J. Osgood Nichols, Asst. U. S. Atty. 

HOUGH, District Judge. The subjects of controversy are coils 
of thin steel varying in length from 50 to 200 feet, and in width from 
less than an inch to about 6 inches. The collector assessed duty under 
paragraph 124 of the tariff act of 1894 (Act Aug. 27, 1894, c. 349, 28 
Stat. 517), and paragraph 137 of the act of 1897 (Act July 24, 1897, 
c. 11, § 1, 30 Stat. 161 [U. S. Comp. St. 1901, p. 1639]), declaring 
the importations to be "sheet steel in strips," while the importers con- 
tend that duties should hâve been laid under paragraph 123 of 1894 
and paragraph 135 of 1897, upon "steel in ail forms and shapes, not 
specially provided for." The General Appraisers hâve upheld the 
collector. 
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It is not denied that the exact article now under considération has 
been held by the Circuit Court of Appeals for this circuit to be dutiable 
as "steel in ail forms and sliapes," under paragraph 135 (Boker v. 
United States, 124 Fed. 59, 59 C. C. A. 425) ; but the Board has de- 
parted from that ruling because it believed that the testimony there 
presented to the court was "grossly misleading." This means that 
the protestant in the case cited (who occupies the same position in this 
case) has varied his évidence in such wise that it is impossible to tell 
whether he falsified in 124 Fédéral Reporter or in this litigation. 

Much additional testimony has been taken in this court. Boker 
seems to me unworthy of belief, and I therefore leave his statements 
entirely out of account. He, however, represents others in this liti- 
gation, and I canr^ot think it proper to punish them for the untruthful- 
ness of their agent ; and the décision below is, I think, reached by ac- 
cepting as accurate Boker's statements when they agrée with govern- 
mental contention, and rejecting them when they do not. Upon the 
évidence other than Boker's, I think the conclusion announced in 124 
Fed. 59, fully warranted. 

If the whole question, however, be regarded as reopened by the 
tergiversations of Boker, I think the phrase "sheet steel in strips" 
should be regarded as descriptive, and not dépendent for meaning on 
loose and often biased testimony of commercial usage. It should be 
regarded as descriptive, because every word in the phrase accurately 
refers to a quality or characteristic easily recognized and expressed in 
plain and simple language. An article 200 feet long, 6 inches wide, 
and very thin, may be of steel ; but it is not a "sheet" of steel, and such 
word is absurd as applied thereto. It may be a "strip," but it is not, 
never was, and cannot be, without further division, "in strips." Neith- 
er can such article ever be described as "sheet steel in strips," because 
there never was a sheet from which the strips were made. 

The protest is sustained. 



JAMES F. WHITE & CO. v. UNITED STATES. 

(Circuit Court, S. D, New Yorlc. January 4, 189G.) 

No. 1,067. 

CusTOjfS DuTi.ES— Evidence Befobe General Appbaiseks — Admissibility of 
Affidavits. 

ïliere is no provision for auy relaxation of the ordinary rule.s of évi- 
dence in taking proofs before United States General Appraisers, and ex 
parte affidavits are not admissible before a General Appraiser sittius 
as référée for tlie introduction of évidence in tlie Circuit Court, as pro- 
vided in Customs Administrative Act June 10, 1890, c. 407, § 15, 20 Stat. 
138 [U. S. Comp. St. 1901, p. 1933]. 

On Application for Revievv of Décisions of the Board of United 
States General Appraisers. 

In the décisions below (unpublished) the Board of General Appraisers af- 
firmed the assessment of duty by the collector of customs at tlie port of New 
York, overruling the importera' contention that certain canvas classiJied as 
composed chiefly of flax or hemp was in fact composed cliietly of jute. On 
appeal to the Circuit Court the iiuporters, under the provisions of Customs 
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Administrative Act June 10, 1890, c. 407, § 15, 2G Stat. 138 [U. S. Comp. St. 
1901, p. 1933], secured an order for furtlier évidence to be taijen before a 
General Appralser as référée, and ofCered in évidence certain ex parte af- 
fidavits. The relevant portions of said act read as foUows: 

"Sec. 15. * * * And ail tlie évidence taken by and before said ap- 
praisers shall be compétent évidence before said Circuit Court ; and within 
twenty days after the aforesaid return is made the court may * * * refer 
it to one of said General Appraisers, as an offlcer of the court, to take and 
return to the court such further évidence as may be offered, « * * jn 
such order and under such rules as the court may prescribe ; and such further 
évidence, with the aforesaid returù, shall constitute the record upon which 
said Circuit Court shall give priority to and proceed to hear and détermine 
the questions of law and faet involved in such décision. 

"Sec. 16. That the General Appraisers, or any of them, are hereby au- 
thorized to administer oaths, and • * * may cite to appear before them, 
and examine upon oath any owner, Importer, agent, consignée or other per- 
son touching any matter or thing which they or either of them may deem 
material respecting any Imported merchandise, in ascertaining the dutiable 
value or classification thereof." 

Stanley, Clarke & Smith (Stephen G. Clarke, of counsel), for im- 
porters. 

Henry C. Platt, Asst. U. S. Atty. 

WHEELER, District Judge. The question raised by the protest 
and appeal in this case is whether tlie component material of chief 
value in this importation is flax or hemp under paragraph 371, or 
jute, under paragraph 374, of the tarifï act of Oct. 1, 1890, c. 1244, 
§ 1, Schedule J, 26 Stat. 593, 594. If ex parte affidavits of the manu- 
facturers net used before the Appraisers might be considered hère, 
it might be found to be jute; otherwise not. While section 11 of the 
customs administrative act of 1890 (Act June 10, 1890, c. 407, 26 
Stat. 136 [U. S. Comp. St. 1901, p. 1924]) requires appraisers to "use 
ail available means to ascertain" the dutiable value, section 15 pre- 
scribes that the évidence taken by the appraisers and their finding, with 
such "further évidence" as may be taken by référée under the direction 
of the Circuit Court, shall constitute the record on appeal to that court. 
There is no provision for any relaxation of the ordinary rules of évi- 
dence in taking proofs, for use in court or anywhere, by the Ap- 
praisers. 

Judgment afifirmed. 
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THE CUZCO. 

(Circuit Court of Appeals, Second Circuit. April 30, 1907.) 

(No. 217.) 

1. Sbamen — Injury in Service — Dutï of Vessel in Respect to Medicai. 

Attention. 

When the déviation of a vessel from Ler course in order to procure 
médical attention for an injured member of tlie crew would add substan- 
tially to the risks of the voyage, there must be some substantial exigency 
to justify it; at least reasonable ground to believe that conseciuences 
more serions than the mère pain and sufCering which ordinarily attend 
the smaller catastrophies of a sailor's life are to be expected. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Seamen, § 39.] 

2. SAME— LlABILITY OF VESSEL. 

Libelant, cook on a steamship, was injured while the vessel was 
lying in Fortescue Bay, Straits of Magellan, by falling through a hatch- 
way ; his shoulder belng dislocated and his head injured, the latter 
injury not being serions. The Injuries were examined and treated by 
the master and steward, who deeided that there was no dislocation of 
the shoulder, but merely a sprain, and the vessel proceeded on hor course 
to the westward until she reached Coronel, 1,100 miles distant, when 
surgical treatment was obtained. The time ordinarily required to reach 
such port was 5 days, but owing to bad weather it took 7 or 8 days. By 
returning upon her course 70 miles in the Straits to Punta Arenas, médi- 
cal aid could hâve been obtained. Held that, in view of the belief of the 
master, after examination, that the injury was not serious, and of the 
dangers of navigation of the Straits in the wlnter season, the décision 
of the master to continue the voyage, rather than expose the vessel 
a,nd cargo to the risks of a return, was not unreasonable, and did not 
subject the vessel to liability. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Seamen, § 43.] 

Appeal from the District Court of the United States for the Kast- 
ern District of New York. 

This cause comes hère upon appeal from a decree of the District Court, 
Eastern District of New York, in favor of libelant. The suit was brought 
by the cook of the steamship Cuzco to recover damages for injuries sustained 
by a fall through a coal bunker hatch while the vessel was in the Straits 
of Magellan on August 24, 1903. The district judge found the vessel free 
from fault, so far as the accident itself was coneerned, but held that it was 
the duty of the master to hâve retraced his course 70 miles to Punta Arenas, 
so as to secure médical advice and assistance ; that his f allure to do so 
"probably aided the resulting abnormal condition of the libelant's arm, and 
added to his pain and discomfort" ; and he held the steamer liable In the 
sum of $1,500 as a proper compensation therefor. The opinion below wlll 
be found in 148 Fed. 914. 

J. Parker Kirlin and Charles R. Hickox, for appellant. 
B. B. Coyne and Abbott & Coyne, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

LACOMBE, Circuit Judge. We recently had occasion to consider 
the subject of a shipmaster's duty when a member of his crew is in- 
jured while the vessel is at sea or remote from médical aid. Greco 
V. The Sarnia, 147 Fed. 106^ 77 C. G. A. 333. That case, however, 
154 F.— 12 
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difïers from the one at bar because médical advice was procurable as 
quickly by going forward as by deviating. 

The situation of the vessel at the time libelant sustained his in- 
jury was as follows: She was bound from New York to Valparaiso, 
Callas, and other west coast South American ports, through the 
Straits of Magellan. Her first stop was Punta Arenas, located in 
the Straits 130 miles from the eastern entrance. Her next stop 
was to be at Coronel, on the west coast to the north of the Straits. 
At the time the accident happened, the Cuzco lay at anchor at Fortescue 
Bay, 70 miles beyond Punta Arenas, and 130 miles from the western 
entrance; Coronel being distant about five days sailing. Two days 
sailing apparently would carry her out of the Straits. A note on the 
chart says: 

"In proceeding Into the Pacific, ships ghould not attempt to clear the Stralt 
In one day from Port Gallant [the head of Fortescue Bay], but endeavor to get 
Into Playa Parda or Port Tamar before dark. * • * As the W. and S. W. 
gales corne on very suddenly and without warning, it Is impossible to run 
back and flnd an anchorage during a dark night." 

The master had anchored owing to bad weather — a sriowstorm the 
préviens day and during that night. The passage through the Straits 
is manifestly more perilous for a steamer than navigation in the open 
océan, and was a risk undoubtedly considered when the voyage was 
provided for. A significant "caution" is printed on the chart: 

"As there has been no complète survey of Magellan Strait, the navigator 
ts cautioned that. although this chart may be considered a sufflcient guide 
by daylight, he must not too implicitly trust In It during thick weather, as 
in some few Instances the bearings from headland to beadland are not strictly 
accurate." 

It should be borne in mind that when the master was called upon to 
décide whether he should go on or turn back with the libelant, and thus 
add 140 more miles of dangerous navigation to the risks of the advent- 
ure, he had to take into considération ail the varions interests which 
were committed to his charge. He was called upon to exercise sound 
judgment, not indeed on a question of pure seamanship, but on a ques- 
tion which involved maritime knowledge. A déviation for the purpose 
of succoring the distressed has been held not to release underwriters 
of ship or cargo who hâve insured for a specified voyage, but "to 
rriake such excuse valid and effectuai it must without doubt be shown 
that there was a real necessity for the departure of the vessel from her 
proper course. The exigency which demands relief must be equal 
in importance to the intervention which is required in its behalf." 
Perkins v. Augusta Ins. & B. Co., 76 Mass. 313, 71 Am. Dec. 654. 
Arnould expresses the rule thus: 

"The State of drcumstances must be such as to leave the master no alter- 
native, as a reasonable and prudent man. exercising a Sound Judgment, aud 
acting for the best interests of ail ooncerned, but to départ from or delay 
the usual course of the voyage." Marine Insurance (6th Ed.) vol. 1, p. 501. 

This is, perhaps, rather strongly expressed, but there can be no 
doubt tliat, when the déviation adds substantially to the risks of the 
voyage, there must be some substantial exigency to justify it ; there 
must be reasonable ground to believe that conséquences more serions 



THE CUZCO. 179 

than the mère pain and suffering which ordinarily attend the smaller 
catastrophies of a seaman's life are to be expected. When sitting in rc- 
view, therefore, of the conclusion of the master reached on the morn- 
ing of the accident, we should not lose sight of the fact that he had 
charge of a valuable ship and cargo, presumably insured under poHcies 
of the terms of which he was ignorant. Moreover, it is the décision 
made on that particular morning which is under review. By the next 
day the Cuzco would be so near the western outlet of the Straits that 
no one would contend that she should turn back for Punta Arenas 
through that imperfectly charted waterway, where snow or thick 
weather for two day s (it was the winter season) might so delay.her 
that she might reach that port no sooner than she might reach Coronel 
if she kept on. 

Before discussing the facts, it may be convenient to review the 
authorities, so as to see what circumstances bave been held sufKcient 
to call for a déviation by the master in order to succor or relieve a 
member of the crew. While the Iroquois was rounding Cape Horn, 
libelant accidentally fell from the main yard to the deck, fracturing 
two ribs and his right leg in two places. The master with the aid of 
the carpenter set the leg in splints, kept the libelant in his berth, and 
after five weeks removed the splints, and found the leg apparently 
in good condition. Before arriving at San Francisco he was able to 
leave his berth, go on deck, and walk about with the aid of a crutch. 
But after arrivai there it was found that, while his ribs had healed 
perfectly, the bones of his leg had not united, and amputation became 
necessary. It was held that the master should hâve put into Val- 
paraiso, which would hâve caused five or six days' détention. In the 
course of the opinion it is suggested that each case dépends so largely 
upon its own particular facts that the rule laid down in one may aflford 
little or no aid in determining another. The court is bound, as far 
as possible, to put itself in the master's plaCe, and inquire whether, in 
view of ail the circumstances, he was bound to put into an intermediate 
port. "A seafaring life," says the court, "is a dangerous one; acci- 
dents of this kind are peculiarly likely to occur, and the gênerai prin- 
ciple of law that a person entering a dangerous employment is re- 
garded as assuming the ordinary risks of such employment is peculiarly 
applicable to the case of seamen." The Iroquois, 194 U. S. 340, 24 
Sup. Ct. 640, 48 L. Ed. 965. In Brown v. Overton, 1 Spr. 462, Fed. 
Cas. No. 2,024, a seaman fell from aloft and broke both legs. The 
vessel was bound from Calcutta to Boston. Twenty-five days later 
she made St. Helena, distant above 40 miles, and it was held that she 
should hâve landed him there. In Peterson v. The Chandos (D. C.) 
4 Fed. 645, libelant fell from aloft and broke his thigh bone ; he also 
broke his collar bone and received a severe eut in the head. The 
master did not discover that the thigh bone was broken until 
some weeks after the accident. It was held that, if the ship could hâve 
made a pOrt in five or six days, the master should hâve done so. In 
Olsen V. The Scotland (D. C.) 42 Fed. 925, there was no question of 
déviation. lyibelant fell from the ladder when coming aboard at 
Antwerp, where he shipped. He notified the captain a few hours 
later, and the ship was held because when the vessel reached Flush- 
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ing, where sKe lay two days, no médical advice was obtaîned. In 
Whitney v. Olsen, 108 Fed. 292, 47 C. C. A. 331, the mate of a fish- 
ing schooner was struck by the main boom, and his leg brolcen in 
two places. There was no one on bOard compétent to treat such an 
injury. "There was no cargo on board, no danger of loss or damage 
on that account, the wind was fair and favorable, no péril to the 
ship," and it was held he should hâve gone to Port Townsçnd, 500 
miles distant. In The Troop (D. C.) 118 Fed. 769, on appêal 128 Fed. 
856, 63 C. C. A. 584, a seaman fell from the yardarm to the deck, frac- 
turing his left arm and right thigh. The vessel was departing from the 
port of Fusan bpund for Puget Sound, and had made only six miles 
from her anchorage in the inner harbdr. The weather was calm. The 
captain, instead of sending him to the hospital at Fusan, undertook to 
treat the case himself, and shamefully neglected it. The ship was held 
liable. In The Eva B. Hall (D. C.) 114 Fed. 755, a seaman had his left 
forearm broken by a blow from a capstan bar while on a voyage from 
Fernandina to New York. There was no claim thât the vessel should 
hâve put in anywhere. Thç court remarkéd that the master could not 
be expected to kriow positively that the àrm was bi-okén, but that the 
libelant told him it was broken and it was swoUen and inflamed. The 
ship was held liable because, urider thèse circumstances, the master 
threatened to put the wounded man in irons, and forced him, without 
necessity, to perform duties which would naturally resuit in an 
aggravation of the injuries. In Danvir v. Morse, 139 Mass. 323, 
1 N. E. 123, the libelant broke his leg soon after 1 a. m., when the 
vessel was not far froni'the entrance to Chesapeake Bay. Three hours 
later she passed within six miles of Fortress Monroe, with a fair wind 
for that place or Norfolk, but the captain refused to land him at either 
place, but carried him on l70 miles further to Washington. The ship 
was held liable. In Campbell v. The Frank Gilmore (D. C.) 43 Fed, 
318, #here the vessel was not held liable, the court says : 

"The steward of the boat looked after the libelant, and I thlnk it îs satis- 
factorily éhown that he gave him reasonable attention. The steward exarained 
the Injured leg, and his judgment was that the InJury was not at ail serions, 
and simple remédies were applied wlth bénéficiai results. Ail the offlcers be- 
lleved that the hurt was but a simple spraln. True, when the marine surgeon 
at Plttsburgh c^me to examine the libelaht's leg he found that he had sus- 
tained a partial latéral dislocation of the knee Joint, but this was not apparent 
to unprofessionàl persons, and the offlcers- of the boat had no reason to sus- 
pect that the accident was so serlous, The Hbelant's own conduct at the time 
Indicated that he dld not regard the injury as a serions affair." 

In The Kenilworth (D. C.) 137 Fed. 1003, affirmed by the Court of 
Appeals in the Third Circuit (144 Fed. -376, 75 C. C. A. 314, 4 L. R. 
A. [N. S.] 49), the libelant had been thrown by a heavy sea against 
the steam winch, and had broken his thigh bone. The accident hap- 
pened to the northward and eastward of Cape Horn, and the vessel 
continued on her course to Philadelphia without touching at any of 
the South American ports. She came nearest to the land ofï Per- 
nambuco, Brazil. The master examined the seaman, and came to the 
conclusion that the latter's leg was not broken, because there was no 
apparent movement of the parts of the bone, nor did he hear any 
grating noise or crepitus, and because the injured man was able to 
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move his toes and foot. He siipposed such movement was impossible 
with a broken leg, in whicii supposition he was entirely mistaken. The 
Court of Appeals says : 

" * * * TliG fact tliat the mnster did not percelve that Krelly's leg was 
broken is of primary and controlling importance. * * * Tbat he was mis- 
taken as to tlie true nature of the injury is now perfectly plain, but we con- 
eur in the flndins of the court below that the opinion upon which he acted was 
honestly entertained by him. * * * In considering wliether he was or was 
not duly careful, we are bound, so far as possible, to put ourselves in his place. 
Ile was not reciuired to hâve the skill or discernnient of a surgeon, aiid the 
opinion which lie formed, if viewed in no clearer light than was afforded by 
such limited knowledge as may be justly attributed to him, does not appear to 
be an unreasonable one, and the treatment which he adopted, when cousid- 
ered in connection and conformity with that opinion, was neither négligent nor 
inujroper." 

The accident in the case at bar happened a little after 4 a. m. Micha- 
el was found by the second cook lying unconscious where he had 
fallen, and was picked up and put in a berth. The steward was 
notified about 4 :30 a. m. He hurriedly dressed himself, and went to 
investigate. He found Michael stunned, got him up and spoke to him, 
and washed his head out, whereupon he came to, and told how the 
accident had happened. The master was busy in the early morning 
getting the ship under way, and visited libelant about 7 a. m. He 
and the steward got him out of the berth, put him on a box, took off 
his shirt and examined him. There was a eut on his foreheadj, which 
was not bleeding at the time. The steward had already washed it out 
thoroughiy with water containing a few drops of carbolic acid, and had 
cleaned it, picking out what coal and dirt he could fînd, and putting 
a plaster across it. There was a similar eut and bruise on the back 
of the head, which was similarly cared for. He was perfectly con- 
scious, told the captain about the accident, and said he felt no par- 
ticular pain except in his shoulder. The captain "reached the conclu- 
sion that the injuries to the head were merely superficial scalp wounds 
— a correct diagnosis, for, except for pain in the process of dressing 
and healing, they gave him no further trouble. He complained oi 
great pain in his shoulder, which was inuch swollen, especially when 
he moved it, and the captain made an examination, to discover if there 
were a dislocation, intending if there were one to reduce it himself. 
He had set broken bones before, but never reduced a dislocation. He 
expected to find a lump under Michael's arm if his shoulder had been 
out of place, but there was no lump there. The doctor explained to 
him at Coronel that it was on account of the shoulder being upwards 
instead of downwards ; that if it had been downwards there would be 
a lump shown under the arm, but being upwards it was not. Having 
reached the conclusion that the libelant was sufïering only from a 
severe sprain, the captain continued on his voyage for Coronel. The 
steward bathed his shoulder, put a roll under the arm, and bandaged 
it; he put opadildock on and turpentine liniment, and gave him 
turpentine liniment to put on the shoulder. The steward says he ap- 
plied the liniment two or three times a day, and that at first Michael 
said he felt better, but later said he was sure his shoulder was out. 
Libelant said the steward visited him only twiee before reaching 
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Coronel, and that he stayed in his berth four days. Wliichever is cor- 
rect, he certainly was put to no work until he saw the doctor at Coron- 
el, who put him under chloroform, and reduced the dislocation. Libel- 
ant is now suffering from "ankylosis in the shoulder due to a dislo- 
cation sometime previous." Whether delay in reducing such dis- 
location, as the district judge found, "probably aided the resulting 
abnormal conditon of the libelant's arm" is not altogether clear upon 
the proofs. But whether it did or not, we are not satisfied that condi- 
tions w€re such on the morning of the accident that the master should 
be held in fault because he did not turn back to Punta Arenas, ex- 
posing ship and cargo to 140 additional miles of navigation through 
Magellan Strait in midwinter. 

The decree of the district court is reversed, and cause remanded, 
with instructions to dismiss the libel. 



THE MAUCH CHUNK. 

(Circuit Court cf Appeals, Second Circuit. April 30, 1907.) 

No. 205. 

1. Collision— Adhérence to Rules— Disbegard of Spécial Cibcumstances. 

A perverse adhérence to tlie navigation rules is not justiflabie, vvhere It 
Is manifest tliat such course is certain to resuit In danger of collision. 
[Ed. Note.— For cases in point, see Cent. Dig. vol. 10, Collision, § 224.] 

2. Same— Ferbïboats Cbossing— Vessel Leavinq Slip. 

The ferryboat Northfleld left her slip on the west side of pier 1, East 
river, at her usual tlme, as the Mauch Chunk, another ferryboat, was 
approaching from her starboard side to enter her own slip beyond. The 
Northfleld gave her starting signal, and then a signal of tvm wUistles, 
and vvas proeeeding across the bow of the Mauch Chunk, when she was 
Btruck by the latter and sunk. It was In the daytime, and the vessels 
were in full view.of eaeh other, and each also knew the arriving and 
leavlng time of the Other. The Mauch Chunk had no lookout, and did 
not hear the starting signal of the Northfleld, nor observe that she had 
started until witliin 600 or 700 feet, when the crossing signal was heard. 
There was a strong flood tide, which prevented the Northfleld from go- 
ing further to starboard than she did, and she was only about 75 feet be- 
yond the end of the pier when the collision occurred. Held that, while 
the Northfleld was elearly in fault in not remainlng in her slip until the 
Mauch Chunk had passed, and in attempting to cross in the bow of the 
latter vessel in violation of the starboard hand rule, the Mauch Chunk 
was also in fault for fallure to keep an efficient lookout and for in- 
sistence on the privilège given her by such rule, in disregard of the sur- 
rounding circumstances, after it was manifest that depnrture therefroin 
could alone prevent collision. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, (Collision, §§ 208- 
205.] 

Lacombe, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

This cause conies hère upon appeals from the final decree of the District 
Court for the Southern District of New York entered December 21, 1905, 
which held botli ferryboats Mauch Chunk and Northfleld in fault for a col- 
lision between theni, liinited the liabllity of the respective owners, and dis- 
tributed the proceeds. The Northfleld was bouud out from her slip which 
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lies on the vrcat sido of a long pier, on the east side of whicli lies the slip 
for which the Maïuili Chunk was bound. On June 14, 1901, about 6 p. m. the 
Northfield cast oflf, somided slip whistle and started uuder one bell. At that 
time the Mauch Chunk was in fiill view from the fonvard pilot house and 
on the starboard hand of the Korthfield. When the latter boat had moved 
down her slip, about 30 to 40 feet, she blew a two-blast signal and rang a 
jingle bell ; by this time she wag alwut 75 feet from the bridge. Subsequent- 
ly she blew another two-blast signal and continued on, crossing the course by 
which the Mauch Chuuk was api)roachiug her own slip. While so doing she 
was struck by the Jlauch Chtmk. 

The opinion of the district judge is reported in 124 Fed. 780. The opinion 
confirniing the report of the commissioner is reported in 139 Fed. 747. 

Edward Grenville Benedict and George Holmes, for the Maucli 
Chunk. 

Frederick M. Brown and Howard S. Harrington, for the North- 
field. 

J. Parker Kirlin and Eliot Tuckerman, for appellees. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. The majority of the court is of the opinion 
that the decree of the District Court is right and should be afifirmed. 
As the cause received the most careful attention in the District Court 
both at the hands of the judge and the commissioner we would be 
entirely content to affirm on their opinions were it not for the fact 
that, though agreeing on ail the other questions debated, we are not 
in accord as to the navigation of the Mauch Chunk. This situation 
makes it proper that we should state the reasons which lead us to 
hold the Mauch Chunk in fault. 

The collision occurred in broad daylight with nothing to interfère 
with free navigation. The slips of the Northfield and Mauch Chunk 
were adjoining, being separated only by pier 1. The master of each 
vessel knew, or should hâve known, the custom of the other as to the 
hours of arrivai and departure and the time required to make the trips 
between New York and St. George and Communipaw, respectively. 
From the forward pilot house of the Northfield the Mauch Chunk was 
seen as she left her slip on the New Jersey side of the river, and of 
course, the forward portion of the Northfield could hâve been seen 
from the Mauch Chunk had her navigators looked in that direction, 
which was straight ahead. They knew that it was the scheduled 
time for the Northfield to leave her slip, that she was liable to start 
at any moment and they knew also that they could not make their 
own slip without crossing the course of the Northfield. In short, 
many of the facts essential to make navigation safe were already 
known to the master of the I\Iauch Chunk and it was only necessary 
for him to keep his eyes and ears open to ascertain the remaining facts. 

It is not an unfair presumption, when a collision occurs on a bright, 
clear day with nothing abnormal in the éléments and no other craft 
in the vicinity to complicate necessary maneuvers, that the colHsion 
is the resuit of négligence or crass stubbornness, and stubbornness is 
often another name for négligence. The navigation rules (Act Aug. 
19, 1890, c. 802, 26 Stat._ 327 [U. S. Comp. St. 1901, p. 2871]) are 
enacted to prevent collisions, not to induce them. A perverse ad- 
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herence to the rules is not justifiable when it is manifest that sncli a 
course is certain to resuit in disaster. Article 27 provides that: 

"In obeying and construing thèse rules due regard sliall bo bad to ail dan- 
gers of navigation and collision, and to any spécial circunistances wbieli niay 
render a departure from the above rules necessary in order to avoid Immédi- 
ate danger." 

And article 29 prpvides that nothing in the rules shall exonerate any 
vessel or the master or crew thereof from the conséquences of any 
neglect to keep a proper lookout or of any précaution which may be 
required by the ordinary practice of seamen, or by the spécial circuni- 
stances of the case. 

The Suprême Court says: 

"Errors committed by one of two vessels approacbiug eacli other from op- 
posite directions do not excuse the other from adopting every proper pré- 
caution required by the spécial circumstanees of the case to prevent colli- 
sion, as the act of Congress provides that * * * due regard- must be luid 
to the spécial circumstanees rendering a departure from them [the rules] 
necessary in order to avoid immédiate danger." The Marie Martin, 12 Wall. 
31, 47, 20 L. Ed. 251. 

Again the court .saj's: 

"Kules of navigation are ordained to préserve life, and property and not to 
promote or authorize collision. Even flagrant fault committed by one of 
two vessels approaching each other from opposite directions will not excuse 
the other from adopting every proper précaution to prevent a collision." The 
America, 92 U. S. 432, 438, 23 L. Ed. 724. 

The contention that the starboard hand ruie was applicable the 
moment the Northfield moved away from her bridge is not vigorously 
disputed. There can be no doubt that under the rule she was the 
burdened vessel and was commanded to keep out of the way of the 
Mauch Chunk which was, required to keep her course and speed. 
The importance of strict adhérence to this rule is universally recog- 
nized in this country and the reasons therefor are obvions; but that 
there are exceptions to the rule, repeatedly recognized by the courts, 
cannot be controverted. Even in The Delaware, 161 U. S. 459, IG 
Sup. Ct. 516, 40 L. Ed. 771, where the rule was rigidly maintained, 
the court, at page 468 of 161 U. S., and page 631 of 16 Sup. Ct., says : 

"The weight of English, and, perhaps, of American authorities, is to the 
effect that, if the master of the preferred steamer has any reason to believe 
that the other will not take measures to keep out of her way, he may treat 
this as a 'spécial circumstance' under rule 24 [Act April 29, 18G4, c. 60, 13 
Stat. 61 (U. S. Comp. St. 1901, p. 2899)], 'rendering departure' from the rules 
'necessary to avoid immédiate danger.' Some even go so far as to hold it 
the duty of the preferred vessel to stop and reverse, when a eontinu;ince iip- 
on her course Involves an apparent danger of collision. * * * The cases 
of The Brltannia, 153 U. S. 130, 14 Sup. Ct. 795. 38 U Ed. 660, and The North- 
field, 154 U. S. 629, 14 Sup. Ct. 1184, 24 L. Ed. 680, must be regarded. how- 
ever, as settling the law that the preferred steamer wîU not be held in fault 
for maintaining her course and speed, so long as it is possible for the other 
to avoid her by porting, at least lu the absence of some distinct indication 
that she Is about to fall in her duty." 

We think the "spécial circumstanees," recognized by ail the au- 
thorities as requiring a departure from the rule, bave been established 
by the proof in the case at bar. 
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Tlie district jiulge found the Mauch Chunk guilty of fault in thc 
following particulars : 

First. In failing to keep a good lookout. 

Second. In failing to hear the warning signal of the Northfîeld. 

Third. In failing to see that the Northfîeld had started from her 
slip until she was about 75 feet from her bridge. 

Fourth. In failing to give the Northfîeld a timely signal that she 
intended to cross the Northfield's bow. 

Fifth. In failing to reverse immediately when it became apparent 
that the Northfîeld was attempting to cross her bows. 

An examination of the testimony satisfîes us that the master of the 
Mauch Chunk, having convinced himself that the starboard hand rule 
was an all-sufficient panoply, determined to adhère to it blindly eyen 
though human life and property might be saved by a slight departure. 
Notwithstanding the fact that the bow of the Northfîeld was in full 
view ail the way across, and dead ahead, he testifîes he "didn't notice 
her." Although the Northfîeld had sounded one long warning signal 
that she was about to start on her trip he did not hear it. He was 
asked : . , 

"Question. What flrst called your attention to the Northfleld? Answer. 
Two whistles — two short whistles. 

"Question. And then did you look at her? Answer. Yes, sir." 

He saj-s that when he first saw the Northfîeld he was about abreast 
of the Staten Island slip, with his bow very nearly on a line drawn 
through the center of the Northfield's slip and about 320 feet eut. 
(The district judge fînds it was 700 feet). Up to that time he had not 
slowed the Mauch Chunk's engine and was proceeding at the rate of 
about 12 miles an hour. He had thus, on his own testimony, proceeded 
at full speed to within 320 feet of the Northfîeld before seeing her. 
He was undoubtedly correct in saying "I didn't hâve room to stop." 
How can the court hold that there was no négligence on the part of 
the Mauch Chunk in running blindly into a position from which it 
was impossible to extricate herself without collision? Can it be said 
that, had she heard the long starting blast, which it was her duty to 
hear, or had she seen the Northfîeld moving ont, which maneuver it 
was her duty to see, she would still hâve been justified in keeping 
on at full speed headed for the end of the Northfield's port rack ? 

If this were the case of a collision occurring in open water a dif- 
férent rule would obtain, but hère the spécial circumstances must be 
considered. A strong flood tide was running up the river, crowding 
the Northfîeld against pier 1 and making it impossible for her to pro- 
ceed in an easterly direction until her stern had fully cleared the end 
of the pier. She could not bave avoided the Mauch Chunk by porting 
because her helm was hard aport (with the wheel fastened in a becket) 
to overcome as much as possible the force of the tide. AU this the 
master of the Mauch Chunk knew or should hâve known, for he had 
the same means of knowledge as the master of the Northfîeld. Enough 
had occurred to convince a prudent navigator that the Northfîeld in- 
tended to cross his bows — ^he should hâve acted accordingly. 
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The fînding that the Maiich Chunk was at fault in fajling to keep 
a compétent lookout is amply supported by the testimony; indeed, no 
other proof is needed beyond the fact that no one of her crew saw 
the Northfield. That they did not do so seenis incredible, when it is 
remembered that the atmosphère was clear and they were steering for 
the pier against which she lay. We think the bocks will be searched 
in vain for an authoxity holding a vessel blameless under the star- 
board hand rule when it appears from her own admission that her 
navigators did not see the burdened vessel or hear her signais until 
she was but 300 feet distant. If the Mauch Chunk had heard the 
warning signal and immediately afterwards had seen the Northfield 
moving from her slip it would hâve been notice to the Mauch Chunk 
that the Northfield had begun her journey to Staten Island which was 
due to commence at that time. 

The theory that the starting signal followed by the actual start was 
notice only that the Northfield intended to proceed a short distance 
and stop, is ingénions but not persuasive. Not only was it notice of 
the beginning of the 6 o'clock trip of the Northfield, but the Mauch 
Chunk should hâve known that the Northfield was compelled to go 
straight out from her slip before she could turn either to starboard or 
port. In this respect it was as if her starboard rack extended as far 
out as pier 1. 

With a tidal current of 31/2 miles running across the mouth of the 
slip it is doubtful if the Northfield could hâve avoided collision if the 
Mauch Chunk kept on even if she had succeeded in getting well clear 
of the slip. In thèse circumstances we fail to see how it can be said 
that the négligence, which is hardly disputed, in faiHng to hear the 
signal and see the initial moving out of the Northfield, is not material 
in determining the liability of the Mauch Chunk. But for this neglect 
she would hâve known in time to hâve prevented the collision that the 
Northfield had signified her intention to cross the Mauch Chunk's 
bow and that this could probably not be donc without great danger, 
there being no room for the Northfield to maneuver. The Mauch 
Chunk had no right to assume that the Northfield would keep out of 
the way after the latter had indicated a course, and was proceeding to 
follow it, which necessarilybrought her directly in the way. In such 
circumstances the duty of the Mauch Chunk was clear. She shovdd 
hâve stopped and reversed or at least slackened speed until she was well 
in hand. After such knowledge, to keep on at full speed was simply 
to invite disaster. 

It is said in the briéf for the Mauch Chunk that she struck the 
Northfield's starboard side "lightly" with her bow, but the proof in- 
dicates that the blow was of sufficient violence to eut the Northfield 
down to the turn of the bilge and penetrate her hull six or eight feet 
at a distance of five or six feet below the water line, causing her to 
sink withiri 10 or 15 minutes thereafter. When it is remembered 
that this blow was delivered not by the sharp stem of a yacht, but 
by a blunt-nosed ferryboat it is manifest that she must hâve been 
under considérable momentum at the time. Had the Mauch Chunk 
seen the initial movement of the Northfield and had she then reversed 
it is probable that the collision would not hâve occurred. In any view 
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the impact would hâve been so slight that the déplorable conséquences 
of the collision would hâve been avoided. 

If the starboard hand rule is to be strictly construed against the 
Northfield it should be construed with equal strictness against the 
Mauch Chunk, and, as pointed out by the Judge, she was not navigat- 
ing in conformity with its provisions. She changfd her course after 
the Northfield started from her bridge when, had she continued her 
original course, collision would hâve been impossible. 

Other faults are pointed out in the briefs and the opinion which 
we deem it unnecessary to discuss as we are convinced that the funda- 
mental fault was her reckless disregard of surrounding circumstances, 
her failure to see and hear what was plain and obvions, and her blind 
and obstinate insistence upon the rule after it was manifest that de- 
parture therefrom could alone prevent disaster. 

We hâve considered the case upon the supposition that the star- 
board hand rule became applicable the moment the Northfield left her 
bridge, for the reason that the majority of the court is of this opinion 
and the proposition has not been very vigorously controverted, either 
at the argument or on the briefs. The writer is not, however, entirely 
satisfied that the proposition is correct. He thinks there is force 
in the suggestion that a steering and sailing rule should not apply 
to a vessel hampered as was the Northfield. Her movements were 
as circumscribed as if she was moving out of a dry dock. She could 
stay where she was or she could move straight out ; she had no other 
course open to her. It would seem that the rule should not apply in 
such circumstances until the vessel is clear of her slip and able to 
direct her course to port or starboard as the exigencies of the situation 
may require. Article 18, rule 5 (Act June 7, 1897, c, 4, 30 Stat. 101 
[U. S. Comp. St. 2882]), recognizes this distinction as follows: 

"Wlien steam vessels are moved from their docks or berths, and other boats 
are liable to pass from any direction toward tliem, they sliall give the same 
signal as in the case of vessels meeting at a bend, but immediatel.v after clear- 
ing the berths, so as to be in full sight, they shall be governed by the steer- 
ing and sailing rules." 

We are unanimously of the opinion that the District Court was 
right in holding that the^claim of the owner of the Northfield is sub- 
ordinate to the other claims, including the death claims, under the 
authority of The Catskill (D. C.) 95 Fed. 700, which we approve. 

The decree is affirmed with interest and costs. 

LACOMBE, Circuit Judge (dissenting) . I concur with the ma- 
jority of the court in the finding that the Northfield was guilty of a 
gross violation of the starboard hand rule. That is sufiîcient to con- 
demn her, without discussing further charges of fault, unless it is 
in some way excused. The only excuse ofïered is that to her first 
two-blast signal the Mauch Chunk at once answered with a like sig- 
nal, being at the time 800 or 900 feet distant. The district judge 
finds that the distance was about 700 feet. If this were so, it might or 
might not be found that the Northfield was free from fault for pro- 
posing to cross the bows of the approaching vessel ; but the difiiculty 
with the excuse, so far as this court is concerned, is that the assertion 
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on whîch ît is based is not proved. The évidence as to whether the 
Mauch Chunk did or did not at any time sound a two-blast signal is 
most conflicting. There is no clear prépondérance either way. On 
each side of the controversy are witnesses whose situation was such 
that they must hâve known the truth, and some of whom must hâve 
knowingly testified falsely. On each side are witnesses wholly vi^ith- 
out interest in the litigation, but whose situation was not such as to 
make their recollection of much value. The district judge heard and 
saw most of the important witnesses. He has found that the Mauch 
Chunk did not by two-blast signal assent to the proposed maneuver 
of the Northfield, and upon the testimony as it is presented hère in 
the printed record there is not sufficient to warrant a reversai of that 
finding. 

I am unable, however, to agrée with the majority of the court as 
to the liability of the Mauch Chunk. The fundamental fault charged 
against her was that, after agreeing, by sounding a two-blast signal, 
, to allow.the Northfield to cross her bows, she failed to navigate ac- 
cordingly. But, since this court is unanimously of the opinion that 
the finding of the district judge as to her signais must be sustained, 
that charge must be dismissed. 

The next inquiry is as to lookout. She had a man stationed on the 
main deck for that purpose, and the second man in the pilot house, hav- 
ing nothing to do with the wheel (she steefs by steam), was free to 
give his undivided attention to the same purpose. It makes no différ- 
ence, however, whether she had two or half a dozen stationed lookouts. 
The real question is whether they were vigilant to note what they 
should hâve seen and heard. The Northfield was in full view. She 
lay at the pier to which the Mauch Chunk was bound, and was known 
to be a ferryboat likely soon to leave her slip. Certainly her move- 
ments should hâve been observed and reported by a lookout who 
was careful and vigilant. It is undisputed that her slip whistle was 
not heard, nor was her forward movement observed intermediate her 
casting off and the blowing of her first two-blast signal. The weight 
of the évidence leads to the conclusion that the attention of those on 
the Mauch Chunk was attracted by the first two-blast signal. Such 
seems to be the finding of the district judge, and, indeed, the North- 
field's own navigators assert that the Mauch Chunk answered it; 
the only conflict upon the testimony being whether that answer was 
a two-blast or an alarm whistle. It must be concluded that the look- 
outs on the Northfield were not vigilant and attentive to their duties 
in failing to observe the slip whistle and first forward movement from 
the bridge. But that finding does not détermine the question as to the 
Mauch Chunk's liability. The most that can be claimed is that the 
navigation of her master — wheel, whistles, and engine room bells 
— must be judged precisely as if, at the very moment that the shp 
whistle began to sound, his attention was called to the Northfield, and 
ail her subséquent movements and signais promptly observed. 

Tested in this way, was the navigation of the Mauch Chunk's mas- 
ter faulty ? The mère fact that the Northfield had sounded a slip 
whistle and moved some 30 feet down her slip, but not at ail beyond 
her rack, so as to enable a navigator in her forward pilot house to 
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look both to port and starboard before beginning his navigation, was 
not a déclaration of intention to begin navigation by disregarding the 
fundamental rule for crossing vessels, in the face of a vessel approach- 
ing rapidly on her starboard hand. At 30 feet from her bridge she 
still lay against the easterly rack of her slip, and, since the westerly 
rack was a short one, the four-mile tide held her pressed against the 
rack in a perfectly safe position until her pilot might décide to begin 
navigation. Rule 5. It bas been frequently held that the navigator 
of a moving vessel is entitled to assume that the vessels he meets will 
themselves navigate in conformity with the rules until something oc- 
curs to indicate that thev intend to violate them. The Delaware, 161 
U. S. 468, 16 Sup. et. 516, 40 h. Ed. 771. I fail to see that there 
was anything to indicate such an intention on the part of the Northfield 
until her first two-blast signal was sounded. The witnesses from the 
Mauch Chunk testify that thereupon she af once rang to her engine 
rooni to reverse full speed and sounded an alarm whistle signal. I 
do not find in the other testimony sufficient to discrédit that statement, 
and do not imderstand that the district judge bas found that she failed 
to reverse promptly upon hearing the two-blast signal. What he 
does hold is that she shpuld hâve reversed when the slip signal was 
sounded. She continued under reversed engines until collision, but 
with the four-mile tide the distance (700 feet, as the district judge 
fînds) was not sufficient to stop her headway. In the position thus 
suddenly thrust upon her I am unable to see what else she could hâve 
done than sound alarm and reverse full speed. Had she given a three- 
whistle signal on top of the alarm, it would bave produced no effect 
upon the situation. The Northfield kept on in the teeth of an alarm 
blast. She would undoubtedly hâve done the same on hearing a sig- 
nal which, by promising reversed engines, might seem to indicate that 
the perilous maneuver she had begun might be helped out by the co- 
opération of the other vessel. I do not understand that the rules re- 
quire that a vessel having the right of way must blow a single whistle 
to every vessel she sees in a slip ahead on her port hand, before such 
vessel has herself announced what her own navigation is about to be. 
Certainly rule 2 does not so provide, nor does rule 3. 

The so-called "ferryboat décisions" are not helpful hère. Both the 
colliding vessels were ferryboats, bound, respectively, in and out of 
slips which were located within 70 feet of each other. The Mauch 
Chunk was as much entitled to an unembarrassed entry into her slip 
as the Northfield was to an unembarrassed exit from hers. Indeed, 
it would seem to be a more difficult opération to make the turn into 
one's slip with a four-mile tide under foot than to come out of the slip 
against the same tide, and certainly the Northfield, pressed by that 
same tide against her easterly rack, was in a better position to wait 
without deranging her future movements than was a vessel coming on 
with the tide and which had to keep steerage way to make the turn in, 
as soon as she cleared the head of the pier against which her westerly 
rack rested. 
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PATEK T. AMERICAN SMELTING & REFINING CO. 

(Circuit Court of Appeals, Elghth Circuit June 11, 1907.) 

No. 2,388. 

Dbath— Action roB Wrohgful Death— Riqht or Noneesident Alien to 
Bbnefit of Statute. 

The Colorado statute, glvlng a right of action for wrongful death 
(Mills' Ann. St. §| 1508-1510), flrst, to the husband or wife of the de- 
ceased, or, second, to hls chlld or chlldren, or, third, to hls father and 
mother, or the survlvor of them, ineludes among Its beneflclarles nonresl- 
âent allens havlng the prescribed relatlonshlp to the deceased. 
[Ed. Note.— For cases In point, see Cent. Dig. vol. 15, Death, S 37.] 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

James F. Drake, for plaintiflf in error. 

Charles R. Brock (Milton Smith, on the brief), for défendant in 
error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

VAN DEVANTER, Circuit Judge. This was an action instituted 
in the Circuit Court of the United States for the District of Colorado 
by a father to recover damages for the death of his son. The com- 
plaint alleged that the plaintifï was a nonresident alien, that the de- 
fendant was a New Jersey corporation engaged in smelting and refin- 
ing ores in Colorado, and that the son, while in the employ of the de- 
fendant at one of its smelting plants at Pueblo, Colo., came to his death 
through its négligence. Upon a demurrer to the complaint, the case 
was disposed of adversely to the plaintifï upon the theory that the stat- 
ute of Colorado giving a right of action for death negligently caused 
by another, when rightly interpreted, excludes nonresident aliens from 
among the beneficiaries therein named. 

The statute reads (Mills' Ann. St. §§ 1509, 1510) : 

"Sec. 1509. Whenever the death of a person shall be caused by a wrong- 
ful act, neglect or default of another, and the act, neglect or default Is such . 
as would (If death had not ensued) hâve entltled the party Injured to main- 
taln an action and recover damages In respect thereof, then, and In every 
such case, the person who, or the corporation which would hâve been llable, 
If death had ensued, shall be Hable to an action for damages notwithstand- 
Ing the death of the party Injured. 

"Sec. 1510. Ail damages aecrulng under the last precedlng section shall be 
sued for and recovered by the same parties and In the same manner as pro- 
vided In the flrst section of thIs act, and In every such action the Jury may 
give such damages as they may deem falr and just, not exceeding flve thousand 
(5,000) [dollars], with référence to the necessary Injury reSulting from such 
death, to the survlvlng parties, who may be entltled to sue ; and also having 
regard to the mltlgatlng or aggravatlng circumstances attendlng any such 
wrongful act, neglect or default." 

Section 1508 — section 1 of the original act — déclares that the dam- 
ages may be sued for and recovered, first, by "the husband or wife," 
or, second, by "the heir or heirs," or, third, by "the father and mother," 
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or the survivor of them ; and there is nothing in the context restrict- 
ing thèse terms to résidents or citizens, or indicative of a purpose ,to 
îise them with other than their natural and ordinary meaning, save that 
it appears the words "heir or heirs" are used in the sensé of qhild or 
children — that is, lineal descendants. 

As the case is presented to us, the sole question for décision is: 
Are nonresident aliens excluded from among the beneficiaries, be- 
cause not expressly mentioned, notwithstanding the natural and or- 
dinary import of the language used includes the relatives named, 
wherever they may réside, and whatever may be their citizenship? 
The affirmative of the question is said to be sustained because (1) the 
laws of a country hâve no intrinsic force proprio vigore beyond its 
territorial jurisdiction and limits; (3) statutes generally apply to 
those only who owe obédience to the Législature vifhich enacts them, and 
whose interests it is its duty to protect; and (3) it is usual, in con- 
ceding or granting rights to nonresident aliens, to make express men- 
tion of them. Such is in effect the ruling in Pennsylvania and Wis- 
consin in respect of statutes similar to the one now before us (Déni v. 
Pennsylvania R. R. Co., 181 Fa. 525, 37 Atl. 558, 59 Am. St. Rep. 
676 ; Maiorano v. Baltimore & Ohio R. R. Co., 65 Atl. 1077, 216 Pa. 
4.02; McMillan v. Spider, etc., Co., 115 Wis. 332, 91 N. W. 979, 60 
L,. R. A. 589, 95 Am. St. Rep. 947) ; but the négative of the question is 
maintained in Massachusetts, Illinois, Delaware, Minnesota, Arizona, 
lowa, Indiana, Virginia, New York, Ohio, Kentucky, and Kansas (Mul- 
hall v. Fallon, 176 Mass. 266, 57 N. E. 386, 54 L,. R. A. 934, 79 Am. St. 
Rep. 309 ; Kellyville Coal Co. v. Petraytis, 195 111. 215, 63 N. E. 94, 88 
Am. St. Rep. 191 ; Szymanski v. Blumenthal, 3 Pennewill [Del.] 558, 52 
Atl. 347; Renlund v. Commodore Mining Co., 89 Minn. 41, 93 N. W. 
1057, 99 Am. St. Rep. 534 ; Donthron v. Phœnix, etc., Co. [ Ariz.] 71 
Pac. 941, 61 L. R. A. 563 ; Romano v. Capital, etc., Co., 125 lowa, 591, 
101 N. W. 437, 68 L. R. A. 132, 106 Am. St. Rep. 323 ; Cleveland, etc., 
Co. v. Osgood, 36 Ind. App. 34, 73 N. E. 285 ; Pocahontas Collieries Co. 
V. Rukas' Adm'r, 51 S. E. 449, 104 Va. 278; Alfson v. Bush Co., 182 
N. Y. 393, 76 N. E. 230, 108 Am. St. Rep. 815 ; Pittsburgh, etc., Co. 
V. Naylor, 73 Ohio St. 115, 76 N. E. 505, 112 Am. St. Rep. 701, 3 L. R. 
A. [N. S.] 473, and note; Trotta's Adm'r v. Johnson, 90 S. W. 540, 28 
Ky. Law Rep. 851 ; Atchison, etc., Co. v. Fajardo [Kan.] 86 Pac. 301). 
In England the rulings are conflicting and unsettled. Thus in Adam 
V. British & Foreign Steamship Co., [1898] 2 Q. B. 430, it was held 
by Darling, J., that, for the reasons before stated. Lord Campbell's 
act, the parent statute, does not give a right of action for the benefit 
of a nonresident alien, while in the later case of Davidsson v. Hill, 
[1901] 2 K. B. 606, that ruling was disapproved by Kennedy and 
Phillmore, JJ., and a right of recovery on behalf of a nonesrident alien 
widow was sustained. The négative of the question also has support 
in Luke v. Calhoun County, 52 Ala. 115, where it was held that a stat- 
ute giving a right of action against a county to the husband or widow, 
or next of kin, of any person assassinated or murdered therein, could 
be as efïectually invoked by a nonresident alien widow as if she were 
a résident and citizen ; in Jeffersonville, etc., Co. v. Hendricks, 41 Ind. 
48, 71, Philpott V. Missouri Pac. Ry. Co., 85 Mo. 164, Chesapeake, etc. 
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Co. V. Higgins, 85 Tenn. 630, 4 S. W. 47, and Augusta Ry. Co. v. 
Glover, 93 Ga. 132, 142, 18 S. E. 406, where it was held that the rights 
conferred by a statute like the one before us are not restricted to per- 
sons domiciled in the state ; and in Dennick v. Railroad Co., 103 U. 
S. 11, 19, 26 h. Ed. 439, where, in denying a contention that the provi- 
sion in the New Jersey statute, "Every such action shall be brought 
by and in the names of the personal représentatives of such deceased 
person," limited the right of action to a personal représentative ap- 
pointed in that state, it was said : 

"The advocates ai this view interpolate into the statute what is not tliere. 

* * * The statute saj's the amount recovered shall be for the exclusive 
beneflt of the vvidow and next of kiii. Why not add hère, also, by construc- 
tion, 'if they réside in the state of New Jersey'? It is obvious that nothing 
in the language of the statute reguires such a construction. Indeed, by in- 
ference it is opposed to it. The first section nialies the liability of the coi'- 
poration or person absolute where the death arises from their négligence. 
Who Shall say that It dépends on the appointment of au administrator withiu 
the state?" 

In the fédéral courts there hâve been but few direct ruHngs upon the 
question. Baltimore & Ohio R. R. Co. V. Baldwin, 7o C. C. A. 211, 
144 Fed. 53, and Zeiger v. Pennsylvania R. R. Co. (C. C.) 151 Fed. 
348, turned upon the interprétation of state statutes by the courts of the 
States enacting them ; the former giving effect to the ruling in Ohio and 
the latter to that in Pennsylvania. Vetaloro v. Perkins (C. C.) 101 
Fed. 393, arose under the Massachusetts statute in advance of its inter- 
prétation by the state court, and the right of recovery on the part of 
a nonresident alien was sustained in a strong opinion by Circuit Judge 
Coït, in the course of which it is said : 

"To exclude nonresident aliens from the right to maintain an action under 
section 2 is to ineorporate into the act a restriction which it does not contain. 
It is to refuse compensation to a certain class of persons for a real injury 
recognized by, statute law. It is to relieve employers with respect to some 
employés from the exercise of due care in the employment of safe and sui table 
tools and machinery and compétent superintendeiits. It Is to offer an induce- 
ment to employers to give a préférence to aliens and to discriminate against 
citizeus. It is to hold that the Législature of Massachusetts intended by this 
act to déclare that employers should not be liable for the grossest négligence 
which results in the Instant death of an alien employé in cases where bis 
widow or next of kin happen to réside in a foreign country. • * * The 
purpose of section 2 of the Massachusetts statute was to tèmove à common- 
law obstacle, and to ereate a right of action for an admitted tort. The 
language of the section does not restrict the right to any particular class or 
classes of persons. It says 'the widow of the deceased' ; 'the next of kin.' 
Thèse words comprehend every widow, and ail next of kin, whether cltizens, 
résidents, aliens, or nonresident aliens. The only qualification mentioned is 
that the next of kin must be dépendent upon the wages of the employé for 
support. I can tind no Sound or just reason for holding that the Législature 
intended to exclude nonresident aliens from the benefits of this section. 

* * * This whole act relating to the liability of employers is highly remé- 
diai. It was designed to beneflt ail employés. It has received, and should 
continue to receive, a libéral construction. It certainly should not receive 
a narrow and inéquitable construction, founded upon any distinction between 
eitizens and aliens, or résidents and nonresidents." 

Brannigan v. Union Gold Mining Co. (C. C.) 93 Fed. 164, arose 
under the présent Colorado statute, and, in the absence of an inter- 
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pretation thereof by the state court, it was held, following the reason- 
ing in Déni v. Pennsylvania R. R. Co., supra, and distinguishing Luke 
V. Calhoun County, supra, that nonresident aliens are excluded from 
among the beneficiaries because not expressly mentioned. That rul- 
ing was followed by the Circuit Court in the présent case. The ques- 
tion still remains an open one in the Suprême Court of Colorado; but 
it is settled by its décision in Hayes v. Williams, 17 Colo. 465, 30 Pac 
353, that the statutory provisions under which this action is brought 
"are remédiai, not pénal" ; that "they are in aid of the common law, not 
in dérogation thereof"; and that they "should unquestionably receive 
a libéral construction." And this view of like statutes obtains in other 
jurisdictions. Thus, in Stewart v. Baltimore & Ohio R. R. Co., 168 U. 
S. 445, 448, 18 Sup. Ct. 105, 43 L. Ed. 637, it was said by Mr. Justice 
Brewer, speaking for the court : 

"A négligent act causing âeath Is In Itself a tort, and, were It not for the 
rule founded on the maxim 'actlo personalis moritur cum persona,' damages 
therefor could hâve been recovered in an action at common law. The case 
différa in this Important feature from those In which a penalty is imposed 
for an act In itself not wrongfui, In which a purely statutory delict Is created. 
The purijose of the several statutes passed In the States, in more or less 
eonformity to what Is known as 'Lord CampbeH'B Act,' is to provide the meang 
for recovering the damages caused by that which is essentially and in Its 
nature a tort. Sueh statutes are not pénal, but remédiai, for the beneflt of 
the persons injured by the death." 

Another matter which militâtes rather strongly against putting a 
restrictive construction upon the présent statute for the purpose of ex- 
cluding nonresident aliens from its benefits is that the policy of Colo- 
rado towards them has been one of marked liberality. At an early 
period in her history she adopted the following statute (Mills' Ann. 
St. § 99) : 

"Sec. 99. Ail aliens may take, by deed, wlll or otherwise, lands and tenements 
and any interest thereln, and alienate, seil, asslgn and transmit the same to 
their heirs, or any other persons, whetber such hoirs or other persons be cltl- 
zens of the United States or not, and upon the decease of any alien having title 
to, or interest In, any land or tenements, such land and tenements shali pass 
and descend in the same manner as if such allen were a citizen of the United 
States ; and it shali be no objection to any person having an Interest In such 
estate, that they are not citlzens of the United States, but ail such persons 
Bhall hâve the same rlghts and remédies, and in ail tbings be placed on the 
same footing, as natural-born citlzens of the United States. The personal 
estate of an alien, dying intestate, who at the tlme of his death shali réside 
In this State, shali be distributed in the same manner as the estate and natural- 
born citlzens; and ail persons shali be entitled to their proper dlstrlbutlve 
shares of such estate under the laws of this state, wbether they are aliens 
or not" 

And, while this statute was subsequently modified by taking from 
nonresident aliens the right to thereafter acquire any interest in or right 
to use a body or tract, in compact form, of agricultural, arid, or range 
land exceeding 3,000 acres, the modification was accompanied by this 
significant déclaration: 

"Sec. 103. This act shali not be so construed as to prevent any nonresident 

allen, or corporation or syndicate organized under the laws of any forelgn 

government, from acqulring the tltle to lands wlthln the limits of any In- 

corporate town or city in this state, or from acqulring the tltle to and possess- 

164 F.— 13 
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iug and woj-king any of tlie mines in tliis state, or from engaging in any 
industry in tliis state to the same estent as citizeus or résidents ol the United 
States or this state, save and except only as limited by ttie provisions of section 
one of this act." Mills' Ann. St. §§ 100, 103. 

But apart from the policy of the state manifested in this législa- 
tion, we think that the better reason, as also the greater weight of 
adjudged cases, forbids that nonresident aliens be excluded, by in- 
terprétation, from among the beneficiaries designated in the statute. 
The injury to them is not infrequently the same as if they were rési- 
dents, the Législature had full authority to include them, they are within 
the natural and ordinary import of the language employed, and neither 
the context nor the humane and corrective purpose of the statute sug- 
gests any occasion for a restrictive interprétation. No question of giv- 
ing a law extrinsic force .proprio vigore beyond the territorial jurisdic- 
tion and limits of the state enacting it is involved. Ali that is donc is to 
remove a common-law obstacle to obtaining réparation, and in that sensé 
to provide a remedy, for the commission within the state, by those within 
its jurisdiction and subject to its authority, of recognized wrongs to oth- 
ers, within its jurisdiction. and entitled to its protection, whereby injury 
is donc to still others, within or without its jurisdiction. In other words, 
the statute relates ônly to wrongs dône within the state, imposes no 
duty upon any one not subject to its jurisdiction, and gives a right of 
action to persons without its jurisdiction only when they are injured 
by a wrong done within its jurisdiction. It is elemental that wheth- 
er or not a wrong gives rise to a right of action for resulting injury 
is to be determined by the law of the place where the wrong is com- 
mitted; but it is never said that such law is given extraterritorîal 
opération merely becaùse the person injured, whom it invests with a 
right of action, happens to be a nonresident or a nonresident alien. 

As we are of opinion that the Circuit Court erred in its interpréta- 
tion of the statute, the judgment is reversed, with a direction to set 
aside the ruling upon thé deiiuirrer and to take such other proceed- 
ings as may not be inconsistent with. this opinion. 



In re ROTHSCHILD. 
(Circuit Court of Appeals, Second Circuit. May 10, 1907.) 

BANKEtTPTCT— JtTRISDICTION OF CotTRT— STJIklMAKY PbOCEEDInGS. 

Where a receiver for a bankrupt's èstate bas, with the assent of the 
bankruptcy court, vacatèd premises oî whiçh a third pàrty was claiming 
the riglit of possession, ànd such thii^d person hàs thereupon made peace- 
able entry thereon, a subsequently appointed trustée of the estate cannot 
oust the third party and retake possession through a summary proceed- 
ing in the court of bankruptcy. 

Pétition to Review Order of the District Court of the United States 
for the Southern District of New York. , 

This cause cornes hère upon pétition to review an order of the District 
Court, Southern District of New York, denying an application of the trustée 
for an injunction and other relief. Rothschild, by agreement dated Januai'y 
16, 1005, leased from the Gorhatn Manufacturing Company the premises 384 
Fifth avenue from the daté of completion of the building théreon untll April 
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30, 1926, at the yearly rent of $35,000, to be paid in equal montlily payments 
on the Ist day of each and everj' month. He entered into possession of the 
lease some time prier to his banlcruptcy. About July 14, 1906, the Gorham 
Company, claiming that the July rent was due and unpaid, began dispossess 
proceedings under the New Yorls Code of Civil Procédure in the Municipal 
Court. The precept, whieh was returnable on July 24th, was served, not on 
the tenant personally, but by leaving a copy thereof with a person in charge 
on the premises. On the return day a stipulation signed by attomeys for 
the landlord and attoruej's for the tenant was presented, consenting that 
Rothschild might hâve until the 26th to pay the rent, but not extending his 
time to plead or put In any défense; a clause to that'efCect being struck out 
of the stipulation. Thereupon a final order was made in favor of the land- 
lord, awarding to said landlord the delivery of the prémices by reason of 
the tenant's nonpayment of rent. The order contained a marginal note: 
"Warrant issued 27th day of July, 1906. See stipulation." The 26th of July 
passed without payment of the rent. On the 27th the warrant issued, and 
on the same day three checks, aggregating .$2,916.67, were delivered by Roths- 
child to the attorneys for the company. Before the warrant was served or 
the checks cashed Rothschild was thrown into bankruptcy by the flling of 
a pétition against him (July 31st). The next day a receiver was appointed, 
who at once took possession of the premises, and on August 7th the bankruptcy 
court made an order restraining the Gorham Company from taking any steps 
to carry out its dispossess warrant and from interfering with the possession 
of the receiver. The receiver continued in possession, selling out the bank- 
rupt's stock and flxtures, through the month of August, by which time he 
had entirely disposed of them. Rothschild was adjudged a bankrupt August 
30th. On September 7th, on notice to the company, the facts above recited 
were laid before the bankruptcy court, and the receiver moved that the in- 
junction against the company should be continued. This motion was denied, 
without préjudice to the righta of any of the parties or of the estate of the 
bankrupt, whereupon the receiver vacated the premises and the company en- 
tered into possession of the same. Thereafter, on November 23d, the trus- 
tée, who had meanwhile been appointed and had succeeded the receiver, moved 
upon notice to vacate the order of September 7th, to reinstate the injunc- 
tion, and make the same permanent, restraining the company from interfering 
with the possession of the trustée and his enjoyment of the unexpired term 
of the lease. This motion was denied, and that déniai is brought hère for 
review. 

E. J. Myers and Myers & Goldsmith, for petitioner. 
J. Noble Hayes, Peter B. Olney, Jr., and George Carleton Com- 
stock, for respondent. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The District Judge denied the motion, for the 
reason that "there is a fatal lack of jurisdiction apparent upon the 
face of the pétition." The argument hère has been widely extended, 
involving a discussion as to the gênerai powers and limitations of 
courts" of bankruptcy, when proceedings aiïecting rights of the bank- 
rupt hâve been begun in a state court before the filing of the pétition. 
It is unnecessary to enter upon any such discussion, since we are clear- 
ly of the opinion that after the représentative of the bankrupt's es- 
tate (the receiver) has, with the apparent assent of the bankruptcy 
court, vacated premises of which a third party is claiming possession, 
and such third person has thereupon made peaceable entry thereon, 
a subsequently appointed représentative of the estate (the trustée) 
cannot oust the third party and retake possession thereof by any such 
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summary proceeding as this, either in a bankruptcy court or în any; 
other court of whose procédure we hâve any knowledge. 
The order is affirmed, with costs. 



UNITED STATES v. HEBRMANN. SAME v. SAKS & CO. SAME v. LEON 

EHEIMS 00. 

(Circuit C!ourt of Appeals, Second Circuit. January 17, 1007.) 

Nos. 133-135 (3,7B2, 3,970, 3,753) 

CtfSToMs BuTiESr— Production of Samples — Evidence. 

. In proving tbe charaeter of imported mercliandise, It îs not essentlal 
that aotual samples of the importations should be produced. Such proof 
may be supplied by witnesses familiar with tlie goods, testifying from 
tlieir recollection as to the invoice descriptions. 

Appeals from the Circuit Court of the United States for the South- 
ern District of New York. 

For décision below, see 145 Fed. 843, reversing décisions of the 
Board of United States General Appraisers, which had affirmed the 
assessment of duty by the coUector of customs at the port of New 
York. 

The merchandise in controversy was found by the court below to be similar 
to that passed upon previously by the same court in Herrmann v. U. S. (C. 
C.) 141 Fed. 486, consisting of so-callèd beaver strips or bands, which were 
there held dutiable as manufactures of fur, undter Tarife Act July 24, 1897, c. 
11, § 1, Schedule N, par. 450, 30 Stat. 193 [U. S. Oomp. St. 1901, p. 1678]. In 
thèse appeals the govemment bas not questioned the correctness of that clasa- 
ification, but contends that the évidence on which the court below based its 
conclusion of similarity of the merchandise to that in the former Herrmann 
Case, supra, and the assignments of error are limited to this point 

The évidence the sufflciency of which Is at issue consisted of testimony of 
the importera or their employés, who were familar both with the importations 
in controversy and with their invoice descriptions, and who on examination of 
the exhibits in said Herrmann Case stated that the goods were similar to such 
exhibits. Actual samples were not produced, and this évidence was based' on 
the recollection of the witnesses as to the charaeter of the goods represented by 
the invoice description of the varions Items, which had been imported two 
years or more previously. The govemment urged that, in view of the (ailure 
of the importers to produce samples of the goods, and the fact that the testi- 
mony of the importers was based on an inspection of the invoices, there was 
no compétent évidence to sustain the conclusion of the Circuit Court 

J. Osgood Nichols, AéSt. U. S. Atty. 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 
PER CURIAM. Decrees affirmed in open court. 
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BROOKFIELD et al. v. ELMER GLASS WORKS. 

(Circuit Court of Appeals, ïliird Circuit, ilay 2i, 1907.) 

No. 4. 

Patents— Infeingement—Peess foe Making Screw Iksl-i.ators. 

The Kribs patent, No. 542,.j0.5, for a press for maldng screw insulatorfi. 
lield, not infringed. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

For opinion belovv, see 144 Fed. 418. 

Robert N. Kenyon and Wm. H. Kenyon, for appellants. 
Joseph C. Fraley, for appellce. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Tudges. 

DALLAS, Circuit Judge. This is an appeal from a decree in a 
patent suit (144 Fed. 418), in which the appellants were the complain- 
ants, and the appellee was the défendant. The défendant was charged 
with infringement of patent No. 542,565, dated July 9, 1895, issued to 
Séraphin Kribs, assigner to WiU'am Brookfield, for a "press for mak- 
ing screw insulators." The claims involved are as follows : 

"2. An actuating rod provided with a détachable screw pluiiger, combined 
with a rotar.y siiindle adapted to engage tlie screw plunger, a niold, and a 
movable support for the mold substantially as described. 

"3. An actuating rod provided with a détachable screw plunger, combined 
with a rotary spindle adapted to engage the screw i)lunger, a mold, a movable 
support for the mold, and a lock for holding the support with the mold in 
operative position relatively to the actuating rod and spindle substantially 
as described." 

The single question raised by the assignment of errors is whether 
the press known in the case as "the fîrst form of defendant's press" 
conflicts with thèse claims. They need not be considered separately, 
or at length. The added "lock" of the third claim is its only dis- 
tinctive feature. Apart from this, they are for the same combination 
of devices, ail of which were old ; and the defendant's press as a 
whole essentially dififers from the organized machine of the patent. It 
has screw plungers, it is true, but it has none which is, or need be, 
"détachable" ; whereas, the plunger of the patented combination is 
both specified and required to be so. This variance is obviously sub- 
stantial, and the very able argument of the appellants' counsel has 
failed to convince us that it should be disregarded. The meaning of 
the word "détachable" is not doubtful, and the record discloses noth- 
ing which, in our opinion, would warrant its effacement from thèse 
claims. 

The decree of the Circuit Court is affirmed. 
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WAKREN FBATHERBONE CO. V. DE CAMP et al. 

(Circuit Court, N. D. Illinois, E. D. January 31, 1907. Rehearlng Denled 

May 14, 1907.) 

No. 27,110. 

1. JUDGMENT— PEKSONS CONCLUDED — PBINCIPAL AND AGENT. 

An exclusive sales agent for an article alleged to infringe a patent, who 
became such agent pending a suit against his principal for the infringe- 
ment, was In privity with sucb suit, and a decree therein declaring the 
patent vold is a bar to a suit against hlm for its Infrlngement, based 
on his sales as such agent, and commenced whlle the former suit was still 
pending. 

{Ed. Note.— For cases In point, see Cent. Dlg. vol. 30, Judgment, § 1218.] 

2. Same—Pleading— Défense of Res Judioata. 

A défense of res judicata in an equity suit should properly be ralsed 
by plea, or where It arîses after answer by a supplemental answer; but 
it may be considered, although ralsed Informally by an amended answer, 
flled by stipulation of the parties, and to whlcb no objection is made. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 30, Judgment, S§ 
1787-1790.] 

In Equity. On final hearing. 

Offield, Towle & Linthicum, for complainant. 

Lysander Hill and Guthman & Rothschild, for défendants. 

KOHLSAAT, Circuit Judge. This suit is brought to restrain de- 
fendants from infringement of patent No. 559,827, owned by com- 
plainant, and for an accounting. The bill was filed February 5, 1904. 
Previously, and on December 15, 1903, complainant herein brought 
suit upon the same patent against the American Featherbone Com- 
pany for infringement, which suit was decided by the Circuit Court 
of Appeals on or about August 1, 1905, in which décision the patent 
was declared invalid and the injunction refused, reversing the finding 
of the Circuit Court, and ordering the bill dîsmissed for want of 
equity. While said last-named suit was still pending, défendants 
herein filed their answer, setting up that défendants were agents mere- 
ly of the American Featherbone Company, and other défenses. After 
said décision of the Court of Appeals, and on August 29, 1906, leave 
was given défendants to file an amended answer, upon stipulation of 
the parties. Whereupon they further answered by setting up the 
said décision and judgment of the Court of Appeals, and claiming that, 
being in privity with the défendant in that suit, complainant herein 
was estopped from further maintaining this suit against them. Proofs 
were taken, and the cause proceeded to time of final hearing. When 
the cause was called, défendants made a motion to dismiss the bill 
for want of equity upon the grounds above set out. 

From the record it appears that the Court of Appeals found said 
patent invalid upon the ground that the device of the patent had been 
publicly manufactured, sold, and used by complainant in that suit for 
more than two years prior to the filing of the application for the patent 
therein and herein in suit. It also appears that défendants herein 
were operating under a written agreement made by défendant De 
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Camp with the American Featherbone Company, dated October 15, 
1903, and that ail the acts complained of were performed in pursuance 
of that agreement. Among its provisions were the following, viz.: 

"The party of the second part [défendant herein] during the term of this 
contract shall hâve the exclusive agency as jobbers and sellnig agents (whole- 
sale) for the sale of Featherbone, and ail goods manufactured and sold by 
the party of the first part" in and for certain enumerated states. 

"AU goods sold by the party of the second part shall be charged by the 
party of the flrst part on its books direct to the customer, and ail such ac- 
counts shall be carried by the party of the first part direct with the customer ; 
it being expressly understood and agreed that the party of the first part shall 
hâve theright to accept or reject any order received from the party of the 
second part and may refuse to ship any goods so ordered or to accept any 
such order for any reason, as the party of the flrst part shall see fit. And 
In considération of the party of the second part carrying eut his agreements 
in this behalf, the party of the flrst part agrées to pay him as commission 
on any and ail such sales, the différence or excess of the price charged to 
the customer over and above sixty (60) per cent, of the list price of the party 
of the first part, first deducting from said excess, however, ail delivery char- 
ges. * * » " 

From the foregoing, it is évident that défendants were the sales 
agents of the American Featherbone Company, and in privity with it. 
It is a well-established principle of law that, where the subject-matter 
of a cause of action has been once determined in a court of final ju- 
risdiction by a final decree, not procured by fraud or collusion, another 
suit cannot be maintained between the same parties or their privies 
on the same cause of action, if the question of res adjudicata is prop- 
erly raised by the pleadings. Pratt v. Griffin, 323 111. 349, 79 N. E. 
102 ; New Orléans v. Citizens' Bank, 167 U. S. 371, 17 Sup. Ct. 905, 
42 L. Ed. 202 ; Cromwell v. Sac Co., 94 U. S. 351, 24 L. Ed. 195. 

Undoubtedly, the act of an agent constitutes a separate infringe- 
ment, and subjects him to an independent suit, and had the American 
Featherbone Company been held liable on the former action, or had 
that suit not been disposed of upon the merits, défendants, if found 
to be infringers, could hâve been held in the présent suit. That, how- 
ever, is not the question hère. As between complainant herein and 
défendants' principal, the patent in suit has been adjudicated void. 
Manifestly, complainant herein could not again pursue the American 
Featherbone Company upon the same subject-matter. It is plainly 
res adjudicata. Under the décisions, that défense inures to the benefit 
of those in privity with the latter company. That défendants are in 
privity with the American Featherbone Company, and entitled to the 
benefit of the former adjudication, seems incontestable. In the case 
of Lea et al. v. Deakin, 11 Biss. 33, Fed. Cas. No. 8,154, Judge Drum- 
mond heljd that a decree rendered jjy the Master of the Rolls, in Eng- 
land, refusing an injunction, and dismissing a bill in equity brought 
against the principal of the défendant in the case before Judge Drum- 
mond to restrain the infringement of an alleged trade-mark, and which 
was not appealed from, was a complète bar to a suit brought in this 
country for the same purpose by the same complainants against the 
agent of the défendants in the Ênglish suit. 

In Robinson on Patents, § 920, it is said that "no act of a mère 
agent is infringement, unless it would be suçh if personally perpetrated 
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by his principal," citing Bigelow v. City of Louisville (1869) 3 Fish. 
Pat. Cas. 602, Fod. Cas. No. 1,400. It is tlie doctrine of the text- 
books, approved by the Suprême Court of the United States in tlie case 
of Dull V. Elaclanan, 169 U. S. 243, 18 Sup. Ct. 333, 43 L. Ed. 733, 
that no one is privy to a judgment, whose succession to the riglits of 
property thereby affected occurred previously to tlie institution of the 
suit. - This was applied to a patent case by the Circuit Court of Ap- 
peals for the Second Circuit in the case of Carroll v. Goldschmidt, 
83 Fed. 509, 27 C. C. A. 566, and by Judge Wallace in Ingersoll v. 
Jewett, 16 Blatchf. 378, Fed. Cas. No. 7,039. The défendants _ in 
the first-named case set up the défense of res adjudicata, claiming 
to be in privity with one W., wlio was, in a prior suit by the same 
complainant, decreed to be the owner of the patent in suit. This con- 
tention was overruled upon the ground that they had purchased the 
alleged infringing déviées prior to the commencement of the former 
suit, and were therefore not privies. The décision in 16 Blatchf. 378, 
Fed. Cas. No. 7,039, dealt with the rights of hcensees. It would seem 
that a very différent rule should be applied to a sales agent who, as 
in this case, was the commercial arm of the American Featherbone 
Company — a vital part of the very business transactions which the 
court found to be lawful. Whether this be so or not is not, however, 
involved in this case, since it conclusively appears from the record 
herein that défendant entered upon his duties as such sales agent, and 
committed ail the acts complained of subséquent to the institution of 
the original suit. As àbove stated, the suit by the complainants herein 
against the American Featherbone Company was instituted December 
15, 1902. The contract under which défendant operated bears date 
October 15, 1903. Clearly, défendant must hâve entered into the em- 
plo3'ment of said American Featherbone Company charged with knowl- 
edge of the then pending suit. He was in position to win or lose with 
his principal, and his relation to that suit invested his case with that 
mutuality which is an essential élément of estoppel. 

Whether défendants hâve, by proper pleadings, placed themselves 
in position to take advantage of the défense of res adjudicata, arising 
subséquent to the filing of the bill, is matter for considération. Dé- 
fenses such as hère interposed should properly be interposed by plea, 
since it goes to the whole subject-matter. In the présent case, the 
facts upoii which it is based arose subséquent to the filing of the 
ànswer. There is authority for holding that it should hâve been raised 
by supplemental answer. 1 Am. & Eng. Ency. of PI. & Pr. 499 ; 
Story, Equity Pleading (lOth Ed.) § 903 ; 1 Daniell, Chy. Pleading & 
Practice, p. 781. It is clearly not matter ordinarily raised by amend- 
ment, since it was not in existence at the time of the filing of the bill. 
But it must be remembered that complainant stipulated that the an- 
swer be amended, and an order was entered upon this stipulation al- 
lowing the amendment. If the amended answer contained matters 
not contemplated by the parties at the time of the signing of the stipu- 
lation, the proper objection should hâve been made. No such objec- 
tion was made. On the contrary, complainant thereafter filed its 
replication to the amended answer. Moreover, as was said in Hardin 
V. Boyd. 113 U. S. 756-761, 5 Sup. Ct. 771, 28 L,. Ed. 1141: 
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"In référence to amendraents of eqxiity pleadings, the courts bave foniul it 
înipraetieable to lay down a rule that would govern ail cases. Tlieir allow- 
auce must, at every state of the cause, rest in the discrétion of the court. 
* * * In passlng upon applications to amend, the ends of justice should 
never be sacriflced to mère form, or by too rigid an adhérence to technical 
rules of praetice." 

The objection that only one of the défendants filed an amended an- 
swer is sufficiently explained by the fact that the two défendants were 
originally partners, and that défendant Andersen had retired from the 
partnership more than five months preyious to the commencement 
of the suit. 

While the whole record is before the court, the hearing upon that 
part of the issues raised, which sets up res adjudicata, seems to me to 
hâve shown so conclusively that the complainant cannot maintain this 
suit that I do not deem it necessary to pass upon the merits of the 
subject-matter. It was unnecessary to interpose a motion to dismiss. 
The court on final hearing fînds that the matter in suit, as well as the 
rights of the parties, were disposed of, in the former suit against the 
American Featherbone Company, and that therefore the subject-mat- 
ter of this suit is res adjudicata as between the parties hereto. 

The bill is therefore dismissed for want of equity. 



McDUFFEE et al. v. HESTONVILLE, M. & F. PASS. RY. 00. et al. 

(Circuit Court, E. D. Pennsylvania. June 6, 1907.) 

Ao. 45. 

Spbcific Performance — Contracts Enforceable — XJNAUTnORiZED Conteact 
BY Trustée. 

An assignée of a patent under an assignmeiit which expressly provided 
that the assignée and his successors should hold the title in trust, without 
I)ower to sell or incuniber the same. for the beneflt of three persons nam- 
ed, and who had himself become the owner of one of the interests, en- 
tered Into a contract by which he agreed to sell ail rlght, title, and in- 
terest In the ])atent, together witli ail daims for damages for past in- 
fringements ; the purchaser haviug full kuowledge of the condition of 
the title. Held. that such contract was not specifically enforceable in 
equity without proof tluit it was authorized or ratifled by the owners of 
the other bénéficiai interests. and that such authorization or ratification 
was not established b.y the fact that tliey ratified a second contract made 
by the trustée a few days later for a sale of the patent to another for a 
larger price. 

In Equity. 

Thomas F. Sheridan, Clifton V. Edwards, and Joseph C. Fraley, for 
complainants. 

C. L. Buckingliam and John G. Johnson, for défendants. 

J. B. McPHERSON, District Judge. This action, which was begun 
in December, 1S9G, was originally a bill in equity brought by John I. 
McDufïee, trustée, against the Hestonville, Mantua & Fairmount 
Passenger Railway Company, and was based upon an alleged infringe- 
ment of letters patent granted for certain improvements in electric 
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railways. The inventor was William Schlesinger, whose application, 
numbered 183,871, was filed on November 24, 1885. The patent is- 
stjed thereon is numbered 546,059, and was granted on September 10, 
1895, to John I. McDuffee, trustée, in whom the inventor's interest 
had meanwhile become vested, through a séries of assignments which 
for the présent is not of importance. The complainant's prima faciè 
case was completed in May, 1897, and thereafter no further step in 
the litigation seems to hâve been taken until October, 1906, when 
McDufïee, trustée, and the Allis-Chalmers Company asked for leave 
to file a supplemental bill, in which it was averred that on June 16, 
1906, McDuffee, trustée, and his cestuis que trustent had assigned ail 
their interest in the patent and in the pending suit to the Allis-Chalmers 
Company, and praying that this company might become a party com- 
plainant and might hâve the same reHef as McDuffee, trustée, might 
hâve had if the assignment had not been made. The General Electric 
Company, which had been conducting the défense, applied at the same 
time for leave to intervene formally as a défendant and to file a cross- 
bill. In November the court granted both pétitions, the resuit beirig 
that the complainants filed the supplemental bill, and the défendants 
filed a cross-bill, the respective answers to which raise the question 
whether the assignment of June 16, 1906, to the Allis-Chalmers Com- 
pany, was a valid assignment. The contention of the electric company 
is that by a contract made before June 16, 1906, it had itself become 
the équitable owner of the patent, and that the title of the Allis- 
Chalmers Company was acquired with notice of this earlier agrée- 
ment, and is therefore inferior in effect. Suitable relief was prayed 
for in both bills, testimony was taken on the issue of ownership, and 
this question alone is now presented for décision. The original con- 
troversy awaits the détermination of the pending dispute. 

There is little dispute about the facts, and I shall state them as 
briefly as rnay be consistent with clearness. The application and pat- 
ent in suit had been in controversy for several years before 1906 — when 
this dispute about title arose — and other actions had been brought upon 
it in other jurisdictions. Thèse actions, or most of them, were de- 
fended by the electric company, which was the real défendant, and 
after a while that company concluded that it would be cheaper and 
less troublesome to buy the patent than to go on with the litigation. 
Accordingly negotiations were carried on with McDuffee at intervais 
during a period of some length before the transaction that is about 
to be described. And, in order to consider one question at a time, let 
it be assumed for the présent that McDuffee^ — although described as 
trustée — was the absolute owner of the patent, and was therefore 
dealing in his own right, while thèse negotiations were going on. 
Bearing this assumption in mind, what took place was this: After 
the preliminary negotiation between McDuffee and the electric com- 
pany had been prolonged to the early part of June, 1906, McDuffee 
wrote and delivered the following letter in the office of Mr. Bucking- 
liam, who was one of the New York counsel of the electric company -. 

"C. L. Buckingham, Esq., 38 Park Row, New ïork, N. T. 

"Dear Sir: In the matter of the Schlesinger litigation and the suggested 
COLuiJi-omise, I would state that I will give your company, the General Elec- 



203. 

trie Company, an option until June 9 to acquire ail right, title and interest 
in ail letters patent upon which suits hâve been brought by me or in connec- 
tion with the Schlesinger interests, and also the control of said suits and ail 
rights of action under said patents, witli possible damages, past, présent, and 
future, for the sum of twenty thousand dollars ($20,000.00). ïliis ofCer and 
option is to be without préjudice. 

"Very truly yours, John I. McDuffee, Trustée." 

As Buckingham was not empowered to accept such a proposition, 
he sent it, on the same day, to the gênerai counsel of the electric Com- 
pany, and upon the morning of June 9th received the foUowing au- 
thority from a fully accredited représentative of the company: 

"New York, June 9, 1906. 
"Charles L. Buckingham, Esq., 38 Park Row, New York, N. Y. 
"Subjeet — Schlesinger Patents. 

"Dear Mr. Buckingham: Referring to the question of purehaslng the Schles- 
inger patents for the sum of $20,000, which you had up with Mr. Neave, and 
to my téléphone conversation with you of this morning, this is to eonflrm 
the understanding that you are authorized to purchase thèse patents on behalf 
of the General Electric and Westinghouse Companies for the sum of $20,000, 
such purchase to include ail daims for past damages, etc. 

"I understand that you are to call up the parties on the téléphone this 
afternoon to inform them of our acceptance. 

"Very truly yours, Charles A. Terry." 

Anticipating that the offer would be accepted, however, Bucking- 
ham had prepaied on June 8th, but had not mailed, the following 
letter, addressed to McDufïee, whose résidence was in Philadelphia : 

"New York, June 8, 1906. 
"Mr. John I. McDufïee, 2201 Spring Garden St., Philadelphia, Pa. 

"Dear Sir: Respecting your offer of June 4, 1900, contained in the fol- 
lov.'ing letter, addressed to me: 

" 'In the matter of the Schlesinger litigation and the suggested compromise 
I would State that I will give your company, the General Electric Company, 
871 option until June 9 to acquire ail right, title, and interest in ail letters 
patent upon which suits hâve been brought by me or in connection with the 
Schlesinger interests, and also the coutrol of said suits and ail rights of action 
under said patents, with possible damages, past, présent, and future, for tlie 
sum of twenty thousand dollars ($20,0()0.00). This offer and option is to be 
without préjudice.' 

"I am pleased to say that I am authorized to accept such offer under the 
terms and conditions therein set forth. 

"Very truly yours, C. h. Buckingham." 

Immediately on receipt of Mr. Terry 's letter, between 10 and 11 
o'clock on the morning of Jvme 9th, Buckingham mailed the foregoing 
letter, dated June 8th, and shortly afterward, during the same morn- 
ing, called up by téléphone Mr. A. B. Stoughton, who was McDufïee's 
counsel in Philadelphia, and was aware of the offer that had been made 
on June 4th. In this conversation Buckingham informed Stoughton 
that a letter accepting McDuffee's proposition had been mailed to the 
latter at his address in Philadelphia, and informed him, also, that a 
copy of the letter had been mailed to his office for immédiate delivery 
to McDufïee. As it happened, McDufïee was in Stoughton's office 
when this communication took place, and was himself called to the 
téléphone. Thereupon Buckingham informed him directly that his 
offer had been accepted, and that a letter to that effect had just been 
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mailed to his address in Philadelphia. Ile was further asked by Buck- 
ingham whether the acceptante was ail right, and replied that it was, 
promising to hâve an assignaient of the patent prepared, with such 
releases or other papers as might be necessary to convey a complète 
title to the subject-matter of the contract. In confirmation of this 
account of the transaction, the , following letter is relevant : 

"New York, June 8, 1900. 
"Augustus B. Stoùghtbn, Esq., 1506 Land Title Building, Philadelphia, Pa. 

"My dear Mr. Stoughton: I now hâve àuthority to'accept Mr. McDuffee's 
récent proposition for settlement of the Schlesinger litigation and for the 
purchase of his patents, aud herewith enclose, in your care, a letter to him to 
that effect. I hâve also, written him to his address, which we hâve, '2201 
Spring Garden Street, Philadelphia,' but thinking that posslbly he might hâve 
moved or might be away, I also sénd a duplicate of that letter to you, which 
I wish you would give him tomorrow, if possible. 

"Very truly yours, C. L. Buckingham. 

"Enclosure." 

Buekingham's original letter to McDufFee did not reach him on 
June 9th, and — the next day being Sunday^ — was not received until 
the morning of June llth ; but, as will appear from the foregoing 
facts, the .delivery of the letter on Monday was not material, for a 
valid acceptance of the offer had been made on Saturday by paroi over 
the téléphone. Neither is it rhaterial to inquire what the précise 
meaning of the phrase "until June 9" might hâve been declared to be, 
if that date had passed without further action by either party. Wheth- 
er thè word "until" excluded or included June 9th seems to *ne to hâve 
become unimportant. Upon that day the two interested parties were 
in communication, practically face to face. The ofïer was then ac- 
cepted without demur or question; and, having thus become a con- 
tract, further steps were taken upon the same day in order to carry 
this mutually recognized agreement into effect. In other words, both 
parties showed by their conduct that the offer of June 4th meant that 
an acceptance on June 9th would be in time, and certainly neither 
party can now be allowed to say that this construction, thus acted 
upon by both, was not correct. 

Stoughton immediately undertook to prépare the papers referred to 
in the téléphonie conversation between Buckingham and McDuffee, 
and on Jiine 12th wrote the following letter: 

"Phila., June 12, 1906. 
■■C. L. Buckingham, 38 Park Row, New York, N. Y. 

"Dear Sir: I expect to hâve the assigmnents ready tomorrow and will 
hâve them executed by Mr. McDuffee. Posslbly I better send you a copy so 
that you may see whether you want any corrections or additions. 

"Yours very truly, Augustus B. Stoughton." 

He wrote again on June 14th, saying : 

"Dear Sir: I enclose herewith a draft of an asslgnment from Mr. Mc- 
Duffee to your Company, and if you approve the form of it we can settle up 
the matter at once. Any suggestions that you want to make, I would be 
glad to receive. I also send by registered mail the various assignments that 
show McDuffee's title, and with which 1 believe you are fainiliar." 

In this letter a draft assignment was inclosed for Buekingham's 
examination, which need not be set out in full. It recited the chain 



205 

of title to McDuffee, and thereupon assignée! to the electric company 
"ail my right, title, and interest in and' to the said improvements in 
electric railways and electric railway conduits and in and to the said 
letters patent therefor respectively numbered * * * and 546,059, 
the same to be held and enjoyed by the said, the General Electric 
Company, for its own use and behoof and for the use and behoof of 
its légal représentatives, to the fuU end of the term for which said 
letters patent are or may be granted, as fully and entirely as the same 
would hâve been held and enjoyed by me had this assignment and sale 
not been made." 

It conveyed, also, "ail rights of action under said letters patent, or 
any of them, together with possible damages and profits, past, présent, 
and future, for infringement," and gave to the electric company "con- 
trol of each and every suit which has heretofore been brought upon 
said letters patent or any of them." 

Stoughton's letter of June 14th did not contain the other papers to 
which it refers, and he explains the omission in his letter of June loth : 

"Phila., June 15, 1906. 
"C. L. Buckingham, 38 Park Row, New York, N. Y. 

"Dear Sir: It seems that I did not hâve ail of the assignments in the Mc- 
Duffee matter, and therefore did not mail them as I promised to do in my 
letter which reachod you this morning. 

"Yours very truly, Augustus B. Stougbton." 

And he had not received the missing papers six days later, when he 
was again in communication with Buckingham, the reason being now 
clear enough, for on June 16th McDuffee, who had been negotiating 
before June 9th with the Allis-Chalmers Company, as well as with the 
electric company, agreed to sell the patent and the pending suits to the 
former company for $20,000 in cash and 25 per cent, of such net 
profits as might be recovered from infringers; this being a larger 
price than he had been ofïered by the electric company. Having enr 
tered into this more favorable agreement with the Allis-Chalmers Com- 
pany, McDuffee wrote the following letter to Buckingham : 

"Philadelphia, Jime 21, 1906. 
"0. II. Buckingham, Esq., Attorney and Counselor at Law, New York. 

"Dear Sir: Referring to my récent letter in référence to the acquisition by 
the General Electric Company of the interests in the Schlesinger patents in 
suit, I hâve to state that there has been so much delay and uneertainty wheth- 
er the matter would be consummated by your clients that I hâve availed my- 
self of the opportunity to make othèr arrangements in regard to thèse pat- 
ents. 

"I am obligea for the interest that you hâve taken in the matter. but my ex- 
périence in the past has been such that I could not afCord to dépend upon 
your clients taking thèse patents, as I had notliing deflnite from you, and it 
was necessary that I should act promptly. . 

"Very respectfully, John I. McDuffee." 

To this communication Buckingham replied on June 82d: 

"New York, June 22, 1906. 
"Mr. John I. McDufCee, 2201 Spring Garden St., Philadelphia, Pa. 

"My dear Mr. McDufCee: I hâve just received yours whicli is as follows: 
********** 

"Clearly any such répudiation of our agreement would place me in a very 
rldiculous position, and I am sure that what you hâve written has been in- 
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considerately doue. The closing up of the tltle necessarily involved a con- 
sidérable labor in the proper préparation and exécution of tltle In this par- 
ticnlar case ; but this I hâve at ail tlmes been ready to do, âlthough very busy 
wlth some other matters. 

"I hâve been awaiting further papers from Mr. Stoughton, which in his let- 
ters he had promised to send me, and it was only yesterday or the day be- 
fore that he called me up, saying that he thought such further papers as 
we needed were to b€ found in the Schlesinger record ; nor did he Intimate 
that there was any such haste as would be implied from your letter. 

"If you hâve any substantial doubt as to our good faith in the matter, I 
will send you my own check for a thousand dollars. 

"I cannot agrée that it is your privilège to repudiate our agreement, and 
I accordlngly now say that I am ready to meet you or your représentatives 
InSmedlàtely to close it up. I merely vfish to make sure that the chain of 
title which we are to receive Is correct and complète ; and this I assume may 
be, done In any two or three hours by Mr. Stoughton and myself. 

"Very truly yours, C. L. Buckingham." 

On June 23d he answered further: 

"New York, , Tune 23. 1906. 
"Mr. John I. McDuffee, 2201 Spring Garden Street, Philadelphia, Pa. 

"Deàr Sir: I am surprised that, in reply to my letter of yesterday relating 
to your proposed répudiation of our agreement for the sale and transfer of 
the Schlesinger patents and other matters relatiug thereto, you hâve not 
called me on the téléphone. I sincel-ely trust that you may not ijersist 
in your purpose to repudiate our agreement. The contract between us was 
complète and valid, and, as I told you yesterday, we are fully prepared to 
close the transaction and to pay you the twenty thousand dollars (the price 
agreed upon), upon a transfer of title to us. We ask and deniand perform- 
ance on your part, and this we do with the assurance to you that the price 
agreed upon will be paid to you Immediately upon the exécution of any suit- 
able assignment. 

"Very truly yours, C. L. Buckingham." 

To thèse letters McDuffee repHed on June 26th: 

"Dear Sir: Replying to your favor of the 23d inst., I hâve already stated 
in niy last communication ail that can be said on the subject. 
"Regretting my inability to add anything further, I am, 

"Very respectfully, John I. McDuffee." 

This closed the correspondence, and nothing more need be said about 
the transaction, except to add that the Allis-Chalmers Company was 
aware of the proposition of June 4th, and of the electric company's 
acceptance, dated June 8th, before the subséquent agreement of June 
16th was made, and that this agreement was carried out by the parties 
thereto; the $20,000 in cash being paid by the Allis-Chalmers Com- 
pany, in return wherefor it received, on September 5, 1906, an assign- 
ment of the patent and of the pending suits, with such other papers 
as were necessary to confirm McDuffee's légal ownership of the patent 
and to ratify his undertaking to sell. 

It will be seen, therefore, that the situation was this : An owner 
of property, which both A. and B., who are rivais in business, regard 
as a désirable ^purchase, gives to A. an unconditional offer to sell be- 
fore a given date. Witihin the time Hmit A. accepts unconditionally 
and the owner déclares his acceptance to be satisfactory, directing his 
own counsel to take the necessary steps to transfer a good title. While 
thé formai transfer is still incomplète, B., who knows of the owner's 
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offer and of A.'s acceptance, and sees that his rival is about to profit 
by the exercise of superior diligence, makes a larger offer to the owner 
for the same property, and se inflames his cupidity that he breaks his 
contract with A. and agrées to transfer the title to B. In such a con- 
dition of things, ail the parties being before the court in an appropriate 
proceeding, and the title to the property being still in B., I take it that 
a court of equity would delay action no longer than might be neces- 
sary to draft a decree, and would specifically enforce the first contract, 
either by requiring B. to reconvey to the owner, and the owner there- 
upon to convey to A., or — perhaps to avoid circuity — by compelling 
B. to convey directly to A., the first équitable vendee, from whom B. 
had knowingly and wrongfully diverted the title. As it seems to me, 
an elaborate vindication of such a decree would be superfluous, and 
I shall not take time, therefore, to refer to the authorities that support 
the right and the duty of a court of equity to redfess so flagrant a 
wrong. 

But it must not be forgotten that this conclusion rests upon the as- 
sumption that McDuffee was the absolute owner of the patent and had 
the undoubted right to sell ; and it therefore becomes necessary now 
to inquire whether the conclusion should be modified if the fact turns 
out to be that McDuiïee was not the absolute owner and had no right 
to sell the whole interest in the patent. That his title was in truth thus 
qualified — that he was only a trustée as to much of the bénéficiai in- 
terest, and had no power to convey the whole title- — does not admit 
of question. As early as January 32, 1894, A. H. Williams, who was 
then the légal owner of the whole title to application No. 183,871, con- 
veyed it, with other interests, to Schlesinger, "his assignées and suc- 
cessors in trust as herein provided," defining the trust as follows : 

"The said William M. Schlesinger and his successors in the trust, to hâve 
and to hold the same in trust, withont power to sell, ineumber. or otherwise 
dispose of said patents and applications, renewals, extensions, or other in- 
terests therein obtaiued. for tlie foUowing named persons, to wit: William 
M. Schlesinger, Susan E. McDuffee, and the said Alfred H. Williams." 

On March 6, 1895, Schlesinger assigned the same interest, "so far 
as I hâve any right so to do, unto John I. McDuffee, of Philadelphia, 
Pennsylvania, trustée." The resuit of thèse conveyances, which were 
duly recorded in the Patent Office in 1894 and 1895, respectively, was 
to assign to McDuffee individually Schlesinger's interest in the ap- 
plication No. 183,871, and to make McDuffee the trustée for the 
équitable interests of Susan McDuffee and of Williams. On Septem- 
ber 28, 1894, Susan McDuffee, who was the wife of John I. McDuffee, 
died testate, giving the residue of her estate, including her interest in 
this application and patent, to William S. Ferguson, as trustée — after- 
wards succeeded in the trust by James B. Watson— "in trust during 
the lifetime of my husband, John I. McDuffee, to pay over to him, 
from time to time, the net income, free and clear of his debts, con- 
tracts, engagements, aliénations, and anticipations, and free and clear 
of ail levies, attachments, exécutions, and séquestrations: it being 
my intention that he shall receive this income from time to time for 
his Personal benefit, and that his creditors or assignées shall receive 
no benefit therefrom." This will was duly recorded in the county of 
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Philadelphia. How far the trustée may hâve had power under the 
will, without an order from the proper court, to assign the interest 
of the testatrix in this patent, is a guestion not now important; bxit 
this much at least is certain: McDuiïee alone, without the joinder of 
his trustée, could not hâve assigned his équitable interest under his 
wife's bequest. L,ater, in January, 1901 — for what reason does not 
appear — Schlesinger, although he had apparently parted with his in- 
dividual interest by the assignment of March 6, 1895, appointed Mc- 
Dufïee "my true and lawful attorney, for me and in my name to sell, 
mortgage, transfer, and grant Hcenses and other privilèges under, and 
to exécute and deliver assignments, Hcenses, and conveyances of, the 
following letters patent and applications for patents" (including the 
application in question). This instrument was not recorded in the 
Patent Office until October, 1906, and it does not appear in proof 
whether its existence was known to the electric company or to the 
Allis-Chalmers Company before June 16th of that year. As it seems 
to me, however, the failure to record this power of attorney was not 
important; for Schiesinger's assignment of March, 1895, gave to Mc- 
Duiïee, prima facie, ail the right to sell that was needed in order to 
convey Schiesinger's interest. 

The condition of the title thus described was well known to ail par- 
ties concerned, and therefore, when McDuffee's offer of June 4th 
was made, the electric company understood that he alone could not 
convey a good title, and that the consent of his trustée and also of 
Williams must be obtained before a valid assignment of the whole 
patent could be made. Undoubtedly McDuffee's offer implied that he 
would procure the consent of thèse persons ; but, just as undoubtedly, 
the electric company took the risk that he might afterwards be unable, 
or might refuse, to carry out his implied contract in this respect. If 
it be supposed for the moment that the assignment to the Allis-Chal- 
mers Company had never been made, but that the sale to the electric 
company. had fallen through, merely because Williams, or McDuffee's 
trustée, had refused to be bound by McDuffee's offer of June 4th, the 
electric company would hâve had no légal or équitable right to compel 
the cestuis que trustent to carry out a bargain that they had neither 
authorized nor ratified; and, whatever the electric company's right 
against McDuffee himself might hâve been to recover damages for his 
breach of contract, it would hâve had no right of action of any kind 
against the owners for whom McDuffee was simply the trustée. The 
terms of his trust expressly denied him the power to sell, and, of 
course, he could not enlarge his competency by his own act, and thus 
enable himself to take away the property of others without their con- 
sent. 

If, therefore, I repeat, the assignment of June 16th to the Allis- 
Chalmers Company had never been made, the electric company could 
not be granted the decree of spécifie performance for which the cross- 
bill prays. The agreement of which the court is asked to compel the 
performance is an agreement to convey the whole title, and undoubt- 
edly the electric company would be content with no less. But, as Mc- 
Duffee could not convey what he never had, and as the court has no 
power over persons who are not parties to the cross-bill — even if it 
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were true, as it îs not proved, that they authorized or ratified McDuf- 
fee's agreement to sell their interests to the electric company — mani- 
festly a decree of spécifie performance would be ont of the question. 
The court would be bound to dismiss the bill, leaving the electric com- 
pany to prosecute whatever right at law it might be found to possess 
against McDulïee individually. If this is sound^as I believe it to 
be — does the intervention of the Allis-Chalmers Company require the 
court to reach a différent conclusion ? To this question I f eel bound 
to answer, "No;" for I am unable to see how the intrusion of this 
company has increased the right of the electric company to hâve the 
decree asked for by the cross-bill. McDuffee's right to convey was 
certainly not enlarged by the sharp practice of the Allis-Chalmers 
Company, nor did such practice diminish in the least the property 
rights of Williams or of McDufïee's trustée. The difficulties in the 
way of a decree of spécifie performance are just as insuperable now 
as they would hâve been if the agreement of June 16th with the Allis- 
Chalmers Company had never been made. The cestuis que trustent 
had a right to sell to whomsoever they pleased. Their trustée could 
not bind them by his individual unauthorized agreement to sell, for 
his inability to sell was written into his record title, and, moreover, 
was actually known to ail the parties concerned. With record notice, 
therefore, and with actual notice, also, that McDufïee could not sell 
the interests of the other équitable owners, it must be held, I think, 
that both the electric company and the Allis-Chalmers Company dealt 
with him at their péril, so far as thèse other interests were concerned. 
It is thèse interests that are the décisive factor, They had it in their 
power to sélect either company as vendee. Having this power, they 
chose the Allis-Chalmers Company, and with that choice I hâve no 
power to interfère. 

It remains briefly to consider the argument that the record contains 
évidence from which it may properly be inferred that McDufïee, trus- 
tée, did hâve authority from his cestuis que trustent to sell their in- 
terests on June 4th, when he made the ofïer to the General Electric 
Company, and therefore that they are bound by his action. I do not 
think it necessary to discuss this évidence at length. It consists in 
part of McDuffee's own déclarations that he was authorized to sell, 
and of his acts in agreeing so to do, and, upon familiar principles, his 
agency cannot in this way be established. There is one written in- 
strument, however, that was signed by the cestuis que trustent them- 
selves, and it is upon this paper that reliance is chiefly placed to show 
the existence of McDuffee's agency on June 4th. The writing is 
dated September o, 1906, and after reciting the title to McDuffee, 
trustée, and setting out, also, the fact that the trustée had no power 
to sell, it then refers to the agreement of June 16th with the Allis- 
Chalmers Company, and goes on, in the name of the several cestuis 
que trustent, to "severally and colleetively ratify and confirm the 
aforesaid assignments from William M. Schlesinger to John I. Mc- 
Duffee, trustée, and from John I. McDuffee, trustée, to the Allis- 
Chalmers Company, and [we] do hereby release, sell, assign, transfer, 
and convey to the aforesaid Allis-Chalmers Company, for its own use 
154 F.— 14 
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and behoof, ail my [our] right, title, and interest in and to the afore- 
said letters patent, and each of them, and ail rights thereunder, in- 
cluding ail rights of action, at law or in equity, for past infringement 
thereof." The bearing of this paper upon the question now under 
considération is said to be that, in the agreement of June 16th^ — which 
is signed by McDuffee alone and the Allis-Chalmers Company — he 
déclares that he is "the sole owner as trustée, and has the right and 
power to transfer certain letters patent of the United States, which 
are in litigation, as follows: * * * Schlesinger, No. 546,059." 
It is therefore argued that, when the cestuis que trustent on September 
5th ratified the agreement of June 16th, they intended to indorse Mc- 
Duffee's statemeht that he was the sole owner and hàd the right and 
power to convey. But, even if this was the intention of the parties, it 
does not follow that his statement means to affirm that he had the 
right to convey on June 4th or June 9th, whatever power he may hâve 
had a week later; and, in the absence of definite évidence on this sub- 
ject, I cannot find that the General Electric Company has removed the 
presumption of inability to convey that inhered in McDuffee's title 
as trustée. Such inability was written into the title when the trust 
was created, and it has not been shown to hâve been altered in any 
way. The burden of proving that this limitation on the power of the 
trustée had been either modified or extinguished was upon the Gen- 
eral Electric Company, and in my opinion the necessary proof has not 
been offered. Moreover, I think it a more reasonable construction 
of the instrument dated June 16th to hold, that it only déclares Mc- 
Duflfee's right to convey whatever he owned "as trustée," and that 
the agreement of September 5th had in view the transfer that was thus 
attempted, and intended to supply whatever power McDuffee may hâve 
then lacked to pass a good and complète title. The agreement of 
June 16th contemplâtes that "other formai documents and deeds and 
writings * * * may be necessary for more effectively assuring 
and assigning the above interests," and the instrument of September 
was intended to supply ail possible defects in McDuffee's attempted 
transfer. This instrument ratifies and confirms, not only his agree- 
ment of June 16th, but also the assignment from Schlesinger to Mc- 
Duffee, trustée, in March, 1895, although this contains an express 
limitation on the trustee's right to convey ; and, not content even with 
this, the cestuis que trustent then proceed to convey directly their own 
right, title, and interest — the intention of the whole agreement evi- 
dently being to set at rest absolutely the question in whom the power 
rested to make a formai instrument of complète conveyance to the 
Allis-Chalmers Company. It seems to me impossible so to construe 
the instrument of September 5th as the General Electric Company 
now contends. 

This leaves nothing to be disposed of, except to order the payment 
of the costs that hâve accrued upon the supplemental bill, the cross- 
bill, and the proceedings that hâve foUowed thereon. Upon this sub- 
ject I shall only say that, considering the equities that bave been dis- 
closed by the évidence and referred to in this opinion, I think the dis- 
crétion of the court will be properly exercised by directing that the 
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costs referred to shall be paid equally by John I. McDuffee, the Gen- 
eral Electric Company, and the AUis-Chalmers Company. 

An appropriate decree in accordance with this opinion may be pre- 
pared by counseL 



In re MORRIS. 

(District Court, M. D. Pennsylvanla. June 7, 1907.) 

No. 985. 

1. Bankbupxct— Pkoof or Debt— Statement of CJonsideeation. 

A proof of debt Is clearly defective, where the sole statement or the 
considération is that It was for "services, mdse., etc.," "bal. of wages," 
"for goods sold and delivered," and the Uke. 

2. Same— Ceeditobs' Meeting— Postponement by Kefeeek. 

The postponement of a meeting of a bankrupt's credltors for the pur- 
pose of allowing a restatement or perfecting of a proof of debt is a mat- 
ter within the discrétion of the référée, whlch wlU not be interfered 
with except for abuse. 

3. Same— Election of Tbustee— Claims Repbesented bt Bankbupt's At- 

TOENET. 1 

Where, at a meeting of credltors called to elect a trustée, the majority 
In number were represented elther by one who was attorney of record 
for the bankrupt or by a student In his office, and are objected to on that 
ground, as well as because the proofs of debt were insufficlent, as a 
restatement or perfecting of the proofs wiil not remove the other objec- 
tion and the controversy developed renders It probable that there wili be 
no élection, the court may go ahead and appoint a trustée, without awalt- 
Ing further action by the credltors. 

In Bankruptcy. On certificate from John W. Codding, référée. 

C. A. Van Wormer, for exceptions. 

W. P. Wilson, opposed. • 

ARCHBALD, District Judge. The référée has not certified as he 
should the question which the court was to pass upon, and the sup- 
posed record which he sends out is most incomplète and fragmentary. 
But counsel on both sides substantially agrée as to what took place 
before him, and I will therefore proceed to dispose of the case without 
waiting for anything better. 

At a meeting of creditors, held for the purpose of selecting a trustée, 
33 claims, representing between $5,000 and $6,000, were proved and 
voted for Thomas English, and 44 claims, aggregating about $1,000, 
for David E. Kaufman ; the former being presented and voted by Mr. 
Van Wormer, and the others by Mr. Wilson and Mr. McPherson, one 
or both, Mr. Wilson being attorney of record for the bankrupt, and 
Mr. McPherson a student in his office. Objection was made to ail of 
the latter claims on account of the relation of Mr. Wilson to the bank- 
rupt, and to some 38 of them also, because the proof of debt was insuffi- 
clent; there being no proper spécification of the considération. The 

1 See In re MacKellar (D. C.) 116 Fed. 547, 8 Am. BanUr. Bep, 669; In re 
Henschel, 113 Fed. 443, 51 C. C. A. 277. 7 Am. BankT. Rep. 662; In re 
Mangan (D. C.) 133 Fed. 1000, 13 Am. Bankr. Rep. 303. 
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référée seems to hâve recognized the incompleteness of the proofs, but 
proposée! to allow theni to be perfected. To this, however, Mr. Van 
Wormer objected, and asked that the proceedings be certified to the 
court without awaiting further action, which was accordingly done. 

There can be no question of the right of a référée, under ordinary 
circumstances, to postpone a meeting of creditors, for the purpose of 
allowing a restatement or perfecting of a proof of debt, as was ap- 
parently the intention hère. However inadvisâblé, as a rule, this may 
be, it is a matter of discrétion which is not to be interfered with except 
for abuse. The proofs of debt objected to we;re çlearly defective, niost 
of them being simply stated toM^e fpr "services, mdse.,, etc," "bal. of 
wages," "bal. of professional services," "for goods sold and delivered," 
and the like; none of which meets the law. In re Blue Ridge Pack- 
ing Co. (D. C.) 125 Fed;.619, 11 Am. Bankr. Rep. 36. They were, of 
course, capable of correction in this respect, and the référée cannot be 
said to hâve gone out of the way to allow it ; but a restatement of 
the considération would not relieve from the other objection, and even 
with new powers of attorney, to other parties, the claims would still 
be likely to be dominated by the bankrupt's attorney, and an influence 
exerted in the sélection of a trustée, which the law does not favor. 
In re Cooper (D. C.) 136 Fed. 196, 14 Am. Bankr. Rep. 320. More- 
over, the only effect in the end would be to pfevënt an élection ; néith- 
er party yoted for having a majority in.number and amount of the 
creditors. It is true that, with their proofs perfected, and represented 
by other attorneys, différences might bave been harmonized at another 
meeting, and enough of the creditors got together to elect a trustée; 
but this is not probable, having regard to that which has stirred up 
the controversy. And, as a trustée must be named in the end, if there 
is a continued disagreement, it seems best to do so at once, rather than 
to delay in the hope of the contrary. Without criticising the référée 
therefore, and recognizing that the removal of the case hère was be- 
fore he had taken any definite action, except such as was within his 
discrétion, I hâve concluded, as long as it is hère, to take the matter 
into my own hands, and make an appointment, relieving the référée 
of that duty. The property of the bankrupt is at Pittston, where he 
was in business' ât the time of his failurC,' âhd there are the bulk of his 
creditors. A. Pittston, rather than a Towanda, trustée should there- 
fore be selected, and this is what will guide me. 

The creditors having failed to elect ^ trustée, at the meeting called 
by the référée for that purpose, Frank C. Mosier, Esq., is hereby ap- 
pointed; bond in the sum of $3,000, with proper sureties, to be fur- 
nished. 
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RUSriMORE V. SAXON. 

(Circuit Court, S. D. New York. February 2, 1007.) 

Tbade-Marks and Tbade-Names— Suit for Unfair Compétition— rEEList- 

INAEY InJUNCTION. 

ïlie riglit of a complainant to a preliminary injuuctiou aud its scope 
cousidered in a suit for uufair compétition iu imitutius a lamp made 
by complainant. 

[Ed. Note. — For caises in point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-Names, i 108. 

Unfair compétition, see note to Soheuer v. MuUer, 20 C. C. A. 1C5 ; 
Lare v. Ilarper & Bros., 30 G. C. A. 370.] 

In Equity. On motion for preliminary injunction. 

Alfred Wilkinson, for the motion. 
Grafton L. JVIcGill, opposed. 

LACOMBE, Circuit Judge. Ail question as to the use of the words 
"flare front" should be postponed till final hearing. The words are so 
plainly descriptive that it will require a fuller presentment of the facts 
than is possible by affidavits to enable the court to détermine whether 
they bave acquired a secondary meaning. As to the outer shell of the 
lamps, by which apparently prospective purchasers are largely guided 
in making sélection, the resemblances are very close. The necessi- 
ties of construction no doubt are responsible for many of thèse, but 
there are indications that défendant has in some instances copied com- 
plainant's structure soJely to secure identity of appearance. It is as- 
serted that such is the case with some of his rivet heads and screws ; 
it being alleged that they perform no function because défendant uses 
brass of so Ijght a weight that rivets would not hold it together, and that 
his parts are really held together by solder. Thèse assertions, how- 
ever, are in the brief not in the affidavits. Presumably, if they were 
formally charged, they would be controverted. Whether the shape 
of ventilators and location of parts bave been selected because of some 
necessity or because of a désire to imitate complainant's structure is 
a matter which it would be very difficult to décide upon affidavits. 
The case is one in which a rigid cross-examination would seem to be 
essential before the statements of an affiant either way could be ac- 
cepted. The questions raised are such as can best be disposed of at 
final hearing. 

The limit of relief to which on thèse papers complainant is now 
entitled would seem to be a requirement that défendant shall enlarge 
his name plate or inscription, so that the fact that thèse are "Saxon" 
lamps may be much more prominently advertised than it is now. Care 
should be taken, however, in thus enlarging the inscription not to 
imitate the style of lettering or spacing already in use on complainant's 
lamps. The case is one, moreover, in which complainant is entitled 
to a speedy hearing, and, if application is made promptly upon joinder 
of issue, the time for taking proofs will be apportioned within the 
three months' limit. 
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In re MORSE IRON WORKS & DRY DOCK CO. 

(District Court, E. D. New York. December 6, 190C.) 

Bankruptcy—Teustebs— Commissions. 

Where an order for sale of a bankrupt's property provided that, In case 
it was purchased by a credltor after payment of a certain pereentage, the 
amount of the dlstributlve sliare of the proceeds to which the purchaser 
would be entitled might be deducted, the fact that payment was so made 
does not deprive the trustée of his rlght to commission on the amount 
so deducted which was the équivalent of the payment of a dividend. • 

In Bankruptcy. 

David McClure, for creditor. 

William S. Maddox, for Petze, trustée. 

THOMAS, District Judge. The court ordered tlie sale of the prop- 
erty upon the f ollowing terms : 

. "That 10 per cent, shall be paid in cash at the time of the purehase, and 
the balance thereof shall be pald in cash at the time of the delivery of the 
deed, whieh shall be 30 days thereafter, unless the time for such delivery 
shall be extended by the trustée or the court, except that, in case the propertj' 
shall be purchased by a créditer or creditors, there may be deducted from 
said balance the amount of the dlstributlve share of the said purehase price 
to which the said purchaser or purchasers would be entitled, such amount to 
be flxed by the court, the amount of cash to be paid by such créditer upon 
the purehase to be in ail not less than $5,000." 

The property sold for $50,000 to Caddagan, who owned or repre- 
sented claims against the estate amdunting to 63.8 per cent, of the 
total of the claims proved, so that the purchaser, pursuant to the fore- 
going order, was obliged to pay in cash $13,837.56, and the remainder 
was apportioned to Caddagan, or the creditors whom he represented. 
Whether the actual ascertainment waS made by the trustée, or some- 
body else, is imimportant. He was responsible for the resuit, and his 
action was équivalent to the payment of the money ; for, whether he 
accepted as payment the amount of the dividends, or received the 
money and redistributed it, his duty and obligation were substantially 
the same. The court necessarily allowed the fées received by him, and 
it is considered that he had a perfect right to rely upon the judgment 
and décision of the court in that regard. The effort of the court was 
to convenience the creditors, and was not intended to deprive the trus- 
tée of his meager compensation for his services. 

The motion is denied. 



B. P. DUÏTON & CO. V. UNITED STATES. 

(Circuit Court, S. D. New York. February 15, 1907.) 

Nô. 4,358. 

CusTOMS DuTiES— Classification — Books witii LitiiOgeaphic Covers — 

"CONTAINING." 

A book having no lithographie prints, exeept one on the front cover, held 
uot to be within the provision for "books • * * containing illuminated 
lithographie prints," In Tariff Act July 24, 1897. e. 11, § 1, Sehedule M, par. 
400, 30 Stat. 188 [U. S. Comp. St. 1901, p. 1672]. 



IN EE BAIRD. 215 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision below aiBnned the assessment of Unty by the collector of cus- 
toms at the port of New Yorlv. ïhe articles in cootroversy consisted of boolvs 
haviug as their only lithographie priiits a picture on the front cover of eaeh. 
The importera coutended that thev had been improperly sutijected to tlie rate 
provided in Tarifî Act July 24. 1897, c. 11, § 1, Schedule M, par. 400, 30 Stat. 
188 [U. S. Comp. St. 1901, p. 1672], for "boolîs for children's use, containing 
i/luminated litliographic prints," and that they should hâve been dassified as 
"boolîs," under paragraph 403. This contention was overriiled by the Board 
on the authority of In re Putton, G. A. 5,858 (T. D. 25,803). The reasoning 
on which the Board's conclusion was based appears from the following extract 
f rom the décision last cited : 

"FISCHER, General Appraiser. The contention of the importers is that 
because the only lithographie print in the bocks is that constituting the front 
cover — whlch \ve find to be a fact — the articles are not bocks 'containing' il- 
luminated lithographie prints as provided in the statute. \Ve are of opinion, 
however, that this point is not well taken, and that the manifest intention of 
the statute vv'as to levy a spécifie duy on Ijooks of this character whether the 
pictures vyere on the insi.de or outside of the bcok. One of the synon.vms of the 
Word 'contain' given in the Standard Dictionary is 'includc' and it is clear 
that a book fairly includes what is on tts covers as well as what is between 
them. In G. A. 5,049 (T. D. 23,424) certain Genuan bocks were held not to be 
free of duty as 'bocks printed exclusively in languages other than English,' be- 
cause there was an advertisenient in the English language printed on the back 
cover. In that décision it was said: 'The fact that this * * * niatter is 
printed on the cover, and not in the body of the book, will not change the char- 
acter of the publication. The cover is not merely incidental thereto, but is 
part of an entirety.' " 

Curie, Smith & Maxwell (W. Wickham Sniith, of counsel"), for the 
importers. 

D. Frank Lloyd, Asst. U. S. Atty. 

HOUGH, District Judge. Décision reversed. 



In re BAIRD. 

(District Court, E. D. Pennsylvania. April 18, 1907.) 

No. 852. 

1. Courts— FEDERAL Courts — Following Décisions in Otiieb Circuits. 

Save in exceptional cases, a Circuit cr District Court will defer to ths 
authority of a décision of a Circuit Court of Appeals of another circuit, ~ 
where it is not in conflict with any décision of its own appellate tribunal. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 327.] 

2. Bankbuptcy— Time fob Proving Claims— Liquidation by Litiqation. 

A créditer, who at the finie of the bankruptcy of bis debtor lias an 
attachment suit pending, through which, if successful, be will realize his 
debt, is not refjuired to prove his claim in bankruptcy until the termiua- 
tion of such suit, when, if defeated, he niay prove the same, altliougii 
more than a year bas elapsed since the ad.iudieation, as a claim liquida ted 
by litigation, within the meaning of Bankr. Act July 1, 1808, c. 541, § TiJn, 
30 Stat. 501 [U. S. Comp. St. 1901, p. 3444]. 

In Bankruptcy. On reargument of certificate from référée con- 
cerning claim of Virginia Iron, Coal & Coke Company. 
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Henry Wolf Biklé, of Brown, Bikié & Jenks, for petitioner. 
Samuel W. Cooper, for trustée. 

J. B. McPHERSON, District Judge. The décision of the référée, 
in which the facts are set forth, was filed on June 23, 1906, and the 
District Court affirmed his order on February 6, 1907. At the date 
of afHrmance, the opinion of the Court of Appeals for the First Cir- 
cuit, in the case of Powell v. Leavitt, while it had been announced on 
January 24, 1907, had not yet been published ; the report of the case 
appearing for the first time on March 21, 1907. 150 Fed. 89. Of 
course, therefore, neither the référée nor the District Court had the 
opportunity to profit by the reasoning, or the décision, of the Court 
of Appeals. Upon the publication of Powell v. L,eavitt, the Virginia 
Iron, Coal & Coke Company asked for, and was granted, leave to 
reargue the question presented by the report of the référée. Upon 
the second argument, nothing new was presented, except the opinion 
of the Court of Appeals ; but, in accordance with the practice in this 
district, nothing more was needed. Save in exceptional cases, we de- 
fer to the authority of the Court of Appeals of another circuit, wherc 
it is not in conflict with the décisions of our own appellate tribunal. 
2 Fed. Rep. Dig. title, "Courts," cases cited in section 19, column 2830 
et seq. In accordance with that practice, therefore, we follow the 
judgment in Powell v. Leavitt without further discussion, and, as 
this ruling is precisely in point, we are constrained to set aside the 
order of the référée, and to hold that the claim of the Virginia Com- 
pany has been seasonably presented, and should be entertained and 
considered. 

The order of affirmance entered on February 6, 1907, is accordingly 
rescinded, and the pétition of the Virginia Company is sent back to 
tlie référée for further proceedings in accordance with this opinion. 
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Ex parte RYAN et al. 

(Circuit Court, S. D. New York. April 19, 1907.) 

Ceiminal Law — Removalto Anotheb Pedebal District — PEOOEEDiNoa. 

In proeeedings for the removal of a person chargeil with a criminal 
offense from one fédéral district to anotlier for trial, tlie fliiiig of a prop- 
erly eertified copy of the indictment makea a prima facie case for tlie 
government, wbicli Is not overcome by a bare deuial under oath by the 
aceused that he committed the offense charged. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 14, Criminal Law, 
S 510.] 

On Applications for Writs of Habeas Corpus and Certiorari. 

The district judge has held petitioners for trial and has issued a 
warrant for their removal from the Southern District to the Eastem 
District of New York under section 1014, U. S. Rev. St. [U. S. Comp. 
St. 1901, p. 716]. They were indicted in the Eastem District for 
offenses under the "green goods" section; the overt acts charged 
being the causing of certain letters to be mailed 

Wm. Michael Byrne, for the petitioners. 
Henry L,. Stimson, U. S. Atty., opposed. 

LACOMBE, Circuit Judge. In Beavers v. Henkel, 194 U. S. 73, 
24 Sup. Ct. 605, 48 L. Ed. 883, it was held that the filing of properly 
eertified copy of the indictment made out a prima facie case for the 
government. I do not understand that Tinsley v. Treat (U. S. S. C. 

March 4, 1907), 37 Sup. Ct. 430, 51 L. Ed. , has in any way modified 

that ruling. It holds simply that défendants should be allowed if they 
so désire to put in évidence to overcome the prima facie case. The only 
évidence which has been put in hère is that of the aceused persons who 
in response to leading questions hâve stated under oath that they did 
not commit the offenses charged. 

The writs are dismissed. Prisoners may be presented on Monday 
at 1 p. m. for entry of order and further proceedings. 



MBXIOAN NAT. COAL, TIMBER & IRON CD. et al. v. FRANK et aL 
(Circuit Court, S. D. Texas, Laredo Division. April 23, 1907.)i 

No. 1. 

1. CÎEAMPEBTT AND MAINTENANCE— NaTTTBE OF CONTBACT. 

Where a complainant and an intervenlng petitioner had a common In- 
terest in the subject-matter of a suit, an agreement between them, by 
which the Intervener agreed to bring and prosecute the suit at Its own 
expense, and that complainant should hâve a certain share of the net 
recovery, is not champertous or Illégal. 

2. Pbikcipai, and Ageniv- Powees or Agent— Constettction or Weitten Atj- 

THOBITT. 

A Power of attomey, and a letter written contemporaneously by the 
principal to the agent Inclosing the same, are to be considered as con- 
stituent parts of the same instrument, and are to receive the same con- 
etructiou as though embodied with one and the same paper; and, where 
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in such case the agent was authorized by the letter to use the power of 
attorney to make a transfer of property only ou certain terms, tlie power 
of tlie agent was strictly limited by such instructions, and he could not 
convey his prineipal's interest ou other or différent terms to one vvlio liad 
linowledge of such limitation. 

3. COKPOBATIONS — TJNAUTHORIZED ACTS OF AGENT— RATIFICATION. 

A letter written by an officer of a corporation, expressing his personal 
approval of an unauthorized act doue on behalf of the corporation by an 
agent, cannot bind the corporation as a ratification. 

4. EqUITY— GrBOUNDS FOB EQUITABLE RbLIEF— LaCIIES. 

The owners of certain land leased the right to mine coal thereon, for 
a term of 50 years, to one as trustée ; he stipulating to furnish the cai>ital 
and develop and carry on the mining, to pay the lessors a share of the 
net profits, and, if the enterprise should prove unprofitable, to hâve tlie 
right to remove the rriachinery and buildings placed on the land. Others, 
ambng whbm was complainant, became interested as benefleiaries under 
the lease. After prosecuting the enterprise for more than 10 years un- 
suceessfully, and with eontinuous loss, the trustée, with the consent of 
the lessors, exeeuted to them a formai abandonment of the lease on 
behalf of ail the benefleiaries whom he represented as trustée. Ail as- 
sented to and ratifled the abandonment, except the complainant, whose 
agent also engaged that it would assign its interest to the lessors ; but 
it did not do so, and nearly flve years afterward brought suit to annul 
ail the transfers on the ground of fraud and establish a right in the prop- 
erty under the lease. No fraud was shown, and it appeared that the 
trustée received no considération for the abandonment. Held, that com- 
plainant could not maintain the suit, especially after such delay and the 
acquiring of interests in the property by others. 

5. Execution — Pbopebty Subject to Execution— Inteeest of Tenant undeb 

LiEASE. 

Under Rev. St. Tex. 1895, art. 3122, which provides that a tenant can- 
not sublet the leased premises without the landlord's consent, the interest 
of a lessee is not subject to forced sale under exécution or attachments. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 21, Execution, § 83.] 

6. Limitation of Actions— Texas Statute— Suit foe Oancellation of Con- 

veyances. 

Rev. St. Tex. 1895, art. 3358, prescribing a limitation of four years 
for actions "other than for the recovery of real estate," for which no 
limitation is otherwise prescribed, applies to a suit for the cancellation 
of instruments purporting to surrender a eoal mining lease, even though 
as a resuit of such cancellaton complainant might fecover possession of 
the land; and, while such statute does not govern in suits in equity in 
the fédéral courts, yet, where such a suit was brought more than four 
years after the exécution of the instruments and the abandonment of 
work under the lease, the statute will be applied by aualogy, aud the suit 
held barred by lâches. 

In Equity. 

Denman, Franklin & McGown, for complainant Mexican National 
Coal, Timber & Iron Company. 

C. L. Bâtes and Dtival West, for cross-complainant Studebaker 
Bros. Mfg. Co. 

E. A. Atlee, Wm. Aubrey, and J. O. Terrell, for défendants. 

BURNS, District Judge. The origin of the litigation between the 
parties to this suit is to be found in the contract following, to wit: 

"Articles of agreement entered intq this 25th day of May, A. D. 1881, be- 
tween C. M. Macdonnell and Teresa Benavides, of the city of Laredo, eounty 



219 

ot Webb, and state of Texas, of the flrst part, and A. C. Hunt, trustée, of 
the second part, witnesseth: 

"The parties of tiie first part hereby let, lease, and démise iinto the par- 
ties of the second part the right to mine coal or other minerais on ail that 
tract of land in the eounty of Webb and state of Texas, known as the 'Santo 
Tomas' ranch fronting on the Rio Grande between El Arroya Santo Tomas 
and El Arroyo de la Llave wlth a depth of six leagues, reserving to them- 
selves the use of the land for grazing and f arming. To hâve and to hold 
the above deseribed mining rights unto the parties of the second part for the 
full term and period of fifty years, iipon the foUowing terms and conditions, 
to wit: The said second parties promise and agrée to furnish ail the ma- 
terial, tools, imiilemeuts, machinery, capital, and labor requisite and neces- 
sary for the working and development of any coal mine or mines that may 
be found on said land. (2) The second parties to hâve the exclusive privi- 
lège to mine coal or other minerais ou said land during the continuance of 
said term, to hâve the privilège of taking sufflcient wood, timber, rock, or 
any other material on said land for the purpose of said niining enterprise, 
and to hâve the right to erect and put up ail necessary buildings or struc- 
tures for carrying on the business of said mining enterprise. apd in case said 
mining enterprise should not be successful, the second parties shall hâve the 
right to remove ail engines, tools, machinery, buildings, and other flxtures. 
(3) The flrst parties shall be owners of a one-third part of said mining en- 
terprise, and shall receive one-third of the net profits realized therefrom in 
the follovving proportions ; that is to say, that 0. M. Macdonnell Is to hâve 
and receive three-flfths of said one-third, and Teresa Pisana Benavldes is 
to bave and receive two-flfths of said one-third. (4) One-fourth of the prof- 
its so accruing to the parties of the flrst part shall be applied to the pay- 
raent of one-third of the capital invested in said mining enterprise by the 
parties of the second part ; and the remaining three-fourths shall be paid 
over to the flrst parties as divldends or gains. (5) The second parties shall 
hâve the exclusive control, management; and direction of said mining enter- 
prise. (6) The flrst parties shall be allowed at ail reasonable hours to in- 
spect the books and accounts of said mining enterprise. (7) An aceount shall 
be taken and divldends and losses declared every six months after the eoni- 
mencement of opération. (8) Interest shall not be eharged against the flrst 
parties on their one-third unpaid capital, nor shall they be liable for any 
losses. (9) The second parties shall begin. in good faith the exécution and 
performance of their part of this agreement on or before the 15th day of 
May, A. D. 1881. (10) This agreement shall be in force from and after the 
lôth day of May, A. D. 1881. Upon a dissolution of said mining enterprise. 
the flrst parties shall be entitled to receive a pro rata share of the capital 
paid in by them. Said second parties obligate themselves to use ail econo- 
my in the conduct and management of said mining enterprise. 

"C. M. Macdonnell. 

her 
"Teresa Pisana X De Benavides. 

mark. 
"Alex. C. Hunt." 

Complainant alleged: (1) That on March 6, 1897, the Mexican 
National Coal, Timber & Iront Company filed its bill and thereafter 
its amended and supplemental bills against A. B. Frank, as the ad- 
ministrator of Charles M. Macdonnell, AUan Macdonnell, and Mary 
Macdonnell, as the only heirs at law of Charles M. Macdonnell, de- 
ceased, Daniel Milmo, Albert Urbahn, Teresa Pisana De Benavides, 
Zaragoza Benavides, José Benavides, W. H. Mowry and his wife, 
Margarita B. Mowry (formerly Benavides), Natividad Herrera and 
his wife, Ester B. Herrera (formerly Benavides), William Anderson, 
D. T. Roy, Thomas T. Brewster, John H. Mangham, the Rio Grande 
Coal & Irrigation Company, Thomas Carmichael, Studebaker Bros. 
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Manufacturing Company, the New York Security & Trust Company, 
and the Rio Grande Coal Company, alleging that the lessee, Hunt, had, 
by instrument dated August 31, 1882, executed and delivered to W. 
J. Palmer a déclaration of trust, so-called, whereby he declared that 
he held one-third of said mining lease in trust for said Pahner, and 
that said Palmer, by instrument dated September 1, 1882, had assigned 
his interest thereby acquired to the Mexican National Construction 
Company, and that, by instrument of May 1, 1884, said construction 
Company had assigned to complainant its interest in the premises. 

(2) That the lessor, C. M. Macdonnell, died September 23, 1888, 
Icaving as his heirs at law défendants Mary and Allan Macdonnell; 
that said Allan Macdonnell was appointed administrator of the estate 
•of said C. M. Macdonnell; that trustée Hunt took possession of the 
leased premises, furnished tools, etc., for the opening of coal mines 
on said tract of land, and was furfiished by said Palmer, as agent for 
said Mexican National Construction Company, with $27,000 for that 
purpose; and that complainant was entitled, as assignée of said con- 
struction company, to recover said sum of money before any profits ac- 
cruing from said mines should be divided among the parties interested. 

(3) That Allan Macdonnell, representing the interests of the estate 
of C. M. Macdonnell and the other owners of the fee of said tract of 
land, through one James Luttrell, fraudulently and without consid- 
ération, procured from said Hunt, as trustée, an instrument, dated 
April 1, 1892, whereby the latter, acting in behalf of himself and the 
other beneficiaries of said lease, relinquished and abandoned to said 
représentative and owners said lease and mining enterprise. 

(4) That, notwithstanding it was recited in said instrument of re- 
linquishment that said mining enterprise had been unprofitable, the 
contrary was the fact, and that neither the complainant nor the other 
beneficiaries named in said relinquishment were consulted by said 
Hunt, trustée, in regard to the making thereof, and neither of them 
authorized its exécution or delivery. 

(5) That March 12, 1892, for the purpose of empowering said Lut- 
trell to dispose of its interest in said lease, and with the distinct under- 
standing that thereby complainant was to realize in cash or its équiva- 
lent not less than $3,000, it executed and delivered to said Luttrell an 
instrument on its face an unconditional assignment of complainant's 
interest in said lease; that May 22, 1892, said Luttrell returned said 
instrument to complainant without having acted under or in pursuance 
thereof; that June 11, 1892, said Luttrell, in pursuance of a fraudu- 
lent contrivance between himself and the owners of said land, ex- 
ecuted and delivered to Macdonnell an assignment of ail complain- 
ant's interest in said lease, at the same time executing and delivering 
to said Macdonnell a personal guaranty, against any claim of the com- 
plainant to or for possession of, or to or for any interest in, said land 
and mining lease ; that the owners of the land, immediately after said 
relinquishment, took possession of the mining property and the im- 
plements placed thereon by trustée Hunt, and October 4, 1892, ex- 
ecuted and delivered to défendant William Anderson a lease of the 
mining privilèges on said land for 20 years ; that said Anderson or- 
ganized a corporation under the name of the Minera Colliery Company, 
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to which Anderson conveyed his mming rights ; that said colliery com- 
pany executed a deed of trust on its interest in said mining lease to 
M. T. Cogley, as trustée; that said deed of trust was foreclosed by 
suit and at the foreclosure sale, and R. P. Walker purchased the same ; 
that said Walker organized a corporation under the name of the Santo 
Tomas Coal Company and conveyed his interest in said property to 
said coal company; that said Walker and said coal company conveyed 
to défendant Thomas Carmichael said lease ; that, while in the pos- 
session of said mining property, said Anderson contracted with the 
owners of the land for the purchase of the same, and executed a deed 
of trust thereon to secure the purchase money therefor. 

(6) That said Anderson caused to be incorporated a corporation 
under the name of the Rio Grande Coal & Irrigation Company, and 
conveyed said land to said irrigation company; that said irrigation 
company issued bonds, and, to secure the same, conveyed the said 
land in trust to défendant New York Security & Trust Company ; 
that défendants Milmo and Urbahn, December 1, 1896, purchased 
from défendant A. B. Frank, at that time administrator of the estate 
of C. M. Macdonnell, an undivided three-fourths interest in said mining 
property. 

(7) That each of said mesne conveyances, from and under William 
Anderson and the administrator of said C. M. Macdonnell's estate, are 
evidenced by instruments of writing duly recorded, and that the sev- 
eral parties claiming thereunder took and held possession of said min- 
ing property and operated the mines thereon situated under, and, in 
pursuance of said conveyances, appropriated to their use the tools and 
implements placed on and used by trustée Hunt in connection with 
said mining property and took and received large sums of money, the 
proceeds of the coal mined on said property by them, respectively. 

(8) Complainant praj'ed for relief as follows: (1) That the in- 
strument of relinquishment by trustée Hunt, dated April, 1893, to 
the owners of the land, be set aside and declared fraudulent and void, 
and that said lease to said Anderson and the mesne conveyances, 
Connecting défendant Carmichael and the Rio Grande Coal & Ir- 
rigation Company with the title of said Anderson and the owners of 
the land, be in like manner declared fraudulent and void; (2) that 
défendants be required to account for the coal taken from said prop- 
erty pending their possession and use thereof; '(3) that the deed of 
trust of défendant security and trust company be declared of no 
validity; (4) that a trustée be appointed in place of trustée Hunt, 
who is alleged to hâve died prior to the institution of this suit ; 
(5) that, pending the appointment of a trustée, a receiver be ap- 
pointed; (6) that the alleged trust created by said lease contract 
of May 35, 1881, be established, and that the trustée appointed by 
the court hâve possession of the mines and mining property thereon 
situated and be empowered to operate said mines under said lease ; 
(7) that the court establish by its decree the interests of the parties, 
respectively, in said mining lease and property; (8) that défend- 
ants be enjoined from receiving any money from the opération of 
the mines and from removing therefrom any property incident there- 
to; (9) for a discovery under oath. 
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On June 10, 1905, E. J. Palmer, John E. Lundstrum, Walter Hinch- 
man, William A. Bell, and Thomas J. Fisher filed their bill of re- 
vivor in the cause, alleging that November 21, 1903, the charter of 
complainant expired by limitation, ând that said parties were stock- 
holders in part, and constituted the board of directors of complain- 
ant, and that by the laws of the state of Colorado, under which com- 
plainant was chartered, its board of directors, upon the expiration of 
its charter, became the trustées of the creditors and stockholders of 
complainant, and, as such, had power to settle and wind up the 
affairs of complainant. Thèse parties prayed that the suit be revived, 
and that they be allowed to prosecute the same to final decree in be- 
half of themselves and the remaining stockholders of complainant. 

August 4, 1897, défendant Studebaker Bros. Manufacturing Com- 
pany iiled its cross-biU, and thereafter its amended and supplemental 
cross-bills, against the remaining défendants in this suit, in which it 
alleged, in effect, the facts averred by complainant, and additionally : 
(a) That under the mining lease of May 25, 1881, A. C. Hunt be- 
came the owner of an undivided one-third bénéficiai interest in the 
mining property thereby conveyed. (b) That a suit was instituted by 
A. C. Hunt, trustée, October 8, 1888, against the owners of the 
land for the recovery of said mining property, and the interest vest- 
ed in the lessees therein under the mining lease of May 25, 1881 : 
that, at that time, said Hunt was insolvent, and for the purpose of 
placing his bénéficiai interest in said lease, etc., beyond the reach 
of his creditors, and particularly of cross-complainant, fraudulently 
alleged in the original pétition filed in said suit that Asa H. Stearns, 
Albert C. Hunt, A. W. Wilcox, and George Sackett were the owners 
of said interest of said A. C. Hunt, trustée, in said property; that 
afterwards, under the same conditions, and for the same purpose, said 
Hunt, trustée, filed in said suit an amended pétition, in which he 
alleged that Stearns, Wilcox, and Albert C. Hunt were the owners 
of his said one-third bénéficiai interest, and that said suit went to 
a final judgment January 20, 1890, upon said amended pétition, and 
thereby said Wilcox, Stearns, and Albert C. Hunt recovered said 
one-third bénéficiai interest. (c) That April 1, 1892, in the instru- 
ment of relinquishment by A. C. Hunt, trustée, above referred to, said 
Hunt fraudulently and falsely stated that said Albert C. Hunt, Asa 
H. Stearns, and A. W. Wilcox owned said one-third interest in 
said mining property, and that said Albert C. Hunt, Stearns, and 
Wilcox set up a claim under said instrument to said one-third interest 
of said Alexander C. Hunt in said mining property, but that they 
never paid anything for said interest, and their claim was without 
considération, (d) That in the year 1892, and prior to june 12th of 
that year, said Stearns, Wilcox, and Albert C. Hunt transferred their 
interest in said mining property to défendant Allan Macdonnell, 
(e) That November 28, 1891, cross-complainant brought suit against 
Alexander C. Hunt in the district court of Webb county, Tex., to 
recover a debt due to it for wagons, tools, and machinery, aiid that 
in said suit, by an attachment issued Noyembei; 28, 1891, cross-com- 
plainant caùsed the said interest of said Hunt on the same day to 
be levied upon; that September 8, 1892, cross-complainant recovered 
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judgment in said suit for $6,622.34, with a decree foreclosing the 
lien of its attachment on said mining property, and tliat thereafter, 
to wit, November 1, 1892, at foreclosure sale had under said decree, 
cross-complainant purchased said interest of said Alexander C. Hunt 
in said mining property. 

Cross-complainant prayed for a decree as follows : (1) Establishing 
a trust under said mining lease of May 25, 1881, in said mining prop- 
erty and determining the beneficiaries ; (2) appointing a trustée ; (3) 
establishing cross-complainant's rights to said one-third bénéficiai inter- 
est' in said mining property, improvements, etc. ; (4) that cross-com- 
plainant recover of défendants its said one-third interest in said mining 
property, etc., and hâve a writ of assistance to put it in possession 
of same; (5) that cross-complainant recover of défendants one-third 
of the value of ail the coal taken from said mines since November 
38, 1891, and ail machinery, etc., taken possession of by défendants 
since said date, and that a master be appointed to ascertain the amount 
of said value; (6) that the rehnquishment of April 1, 1892, executed 
by Alex. C. Hunt, and ail the deeds, deeds of trust, and leases, made 
by and to défendants of said mines and mining property, improve- 
ments, etc., be declared fraudulent and be canceled; (7) that défend- 
ants be enjoined from pleading the statute of limitations against cross- 
complainant; (8) for a discovery not on oath, and pending this suit, 
for the appointment of a receiver. 

June 10, 1905, cross-complainant filed a bill of revivor, alleging, 
substantially, the matters and things by W. J. Palmer, Walter Hinch- 
man, John E. Lundstrum, William A. Bell, and Thomas J. Fisher 
in their bill of revivor set forth, and prayed that this suit might be fur- 
ther prosecuted for and in behalf of said new parties and cross-com- 
plainant. 

Défendants demurred to the original, amended, and supplemental 
bills of complainant, and cross-complainant, respectively, for want of 
jurisdiction, etc. Défendants answered under oath, meeting by their 
answers the equities in the bill and amended and supplemental bills 
of the adverse parties, and pleading the bars of the statute of limita- 
tions of two, three, four, and five years, against the varions causes of 
action asserted against them, lâches on the part of the adverse parties 
in asserting their claims, the purchase of the leased property, and the 
making of improvements thereon without notice and in good faith 
and for value, the expenditure of large sums of money in good faith 
in the development and opération of the property, and that the ad- 
verse parties were and should be estopped by their acts and omissions 
in the premises from asserting their claims in this or any other court. 

A portion of the défendants admitted that at one time Alexander 
C. Hunt, named as trustée in the mining lease of May 25, 1881, owned 
a one-third bénéficiai interest in the mining property by said instru- 
ment conveyed. Défendants Carmichael, Rio Grande Coal Company, 
Rio Grande Coal & Irrigation Company, T. T. Brevvster, D. T. Roy, 
and others, by their amended answer, denied any knowledge of any 
interest of said Alexander C. Hunt in the premises in controversy, 
Dther than that evidenced by the instrument of lease itself. 

It is urgéd upon the court with the vigor of logic that complainant 
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should not be permitted to further prosecute this suit, and that same 
should be dismissed, because of the undisputed évidence that same 
was brought in pursuEince of an illégal, champertous, and improper 
agreement entered into between the Studebaker Bros. Manufacturing 
Company and complainant, whereby the said manufacturing company 
agreed to and did bring this suit in the name of complainant entirely 
at the expansé of the said manufacturing company; the said complain- 
ant to receive one-half the net sum so realized without expansé or lia- 
bility in the prosecution thereof, and ail costs and attorney's fées to be 
paid by the cross-complainant. 

It is not deemed necessary to set forth the testimony in support of . 
this contention. It is sufEcient to say that the évidence of the prési- 
dent of the complainant corporation abundantly supports this state- 
ment, and that the same is without qualification or controversy. There 
is a line of décision holding, in eflfect, that it is the duty of a court to 
dismiss a suit when it affirmatively appears upon trial that the action 
is being prosecuted upon the character of agreement herein described, 
and that it is not a prerequisite thereto that a plea be filed to that end. 
On the other hand, many authorities hold to the rule that the making 
of an illégal and champertous contract can only be set up to avoid the 
agreement as between the parties thereto. 

The agreement between the plaintiffs is not subject to the objection 
as made, for the reason that the record discloses that each had an 
equal or common interest in the assertion of title to the mining prop- 
erty, and so had prior to the agreement, and there is no such counter- 
feiting of the moral codç as to place the parties in the category assignea 
them by the défendants. American & English Encyc. of Law, vol. 6, 
p. 820, § 3 ; Davies v. Stowell, 78 Wis. 336, 47 N. W. 370, 10 L. R. A 
190 ; Goodspeed v. Fuller, 71 Am. Dec. 572, 46 Me. 141. The con- 
tract may be enforced in Texas. Bentinck v. Franklin, 38 Tex. 458 ; 
Stewart v. H. & T. C. Ry., 63 Tex. 246; Mercantile Trust Co. v. 
Tex. Pac. Ry. (C. C.) 51 Fed. 532; Ross v. City of Ft. Wayne, 64 
Fed. 1007, 12 C. C. A. 627; Hickox v. Elliott and Others (C. C.) 27 
Fed. 838. 

If it be conceded that the complainant and the cross-çomplainant 
hâve a légal or équitable title to the promises in question entitling 
them to possession, then it follows, under the unbroken line of au- 
thorities in this State, that the several statutes of limitations invoked 
by the défendants are without avail, by reason of the fact that the 
five years' statute of limitations, relating to possession of property 
held by virtue of deed, or deeds, duly recorded, and payment of ail 
taxes due upon the premises, was not complète as a bar at the time 
of the institution of this suit. The record discloses that the original 
owners of the land went into possession on the llth of June, 1892, 
and the bill of complainant was filed on the 6th day of March, 1897. 
Therefore the adverse possession of the défendants, and those claiming 
under them, lacked a few months of meeting the statutory require- 
ment. 

Défendants further contend that the bill should be dismissed upon 
the ground that the plaintiffs herein bave an adéquate and complète 
remedy at law. This contention cannot be considered and acted upon 
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regardless of whether or not the court should be of the opinion that 
this is the correct view, by reason of the fact that this question was 
raised in the earHer stages of the pleadings in the appropriate manner, 
and the judge of the district in which the cause was pending passed 
upon the demurrers, raising this issue, adversely to the point now 
urged for considération, and, under the terms of the législative act 
creating the southern district of Texas, the discussion of the matter 
can serve no useful purpose, as the question was not reserved for fu- 
ture action or revision upon the part of the trial court. See act 
creating Southern district. Act March, 1902. 

The complainant and cross-complainant under their allégations treat 
the several instruments of conveyance and lease as clouds upon their 
title, and seek a cancellation thereof. The pleadings further show that 
the claims asserted are of an équitable nature, and that défendants are 
in possession of the property. Défendants urge that, under the alléga- 
tions of the bill, the alleged fraudulent grantor being dead, the cause 
should abate until his heirs are made parties. This view does not 
meet approval by reason of the fact that the children and heirs of the 
trustée named in the lease executed a spécial warranty deed to the 
original lessors, and this instrument is sufficient, under adjudicated 
cases, to pass the title then owned or subsequently acquired; and, 
further, their ancestor having made conveyance, they hâve no interest. 

The plaintifïs herein are not entitled to an accounting for the profits, 
if any, since the défendants were repossessed of the mining property. 
and while there is a prayer therefor, yet in argument this relief, as 
an incident to the main issue, is not insisted upon, but the same is 
referred to as being waived. The testimony develops that the mining 
venture, under the management of Gov. Hunt, was not a success, and 
that the landowners, the original lessors, never received a single dol- 
lar as the resuit of the undertaking. The lessors, claiming that the 
contract was not being executed, took possession of the mines and 
operated the same for a short period, when the trustée filed suit 
for possession in the nature of trespass to try title in the district 
court of Webb county. In this suit the trustée joined as parties plain- 
tif! the complainant herein and the beneficiaries, Wilcox, A. C. Hunt, 
Jr., and Asa H. Stearns, the two latter being his children, and, as 
the resuit of the litigation, recovered a judgment for possession. 
Benavides v. Hunt, 79 Tex. 383, 15 S. W. 396. Subsequently the 
said trustée filed suit against the owners and lessors, Macdonnell, 
Benavides, and others, for damages growing out of their wrongful 
and illégal trespass and opération, and for the value of the output 
of the mines. 

In the meanwhile, suits were instituted by the Milmo National 
Bank, the Studebaker Bros. Manufacturing Company, and others 
against Gov. Hunt, upon which personal judgments were had and 
recovered. Thereafter Gov. Hunt absented himself from the state 
for some wh'ile, and during a visit to the city of Washington sufïered 
a stroke of paralysis, seriously impairing his health ; but there is 
no suggestion of any encroàchment of the malady upon his mentality. 
From the record it satisfactorily appears that the project of mining 
for coal on the Rio Grande was not attended with success, and about 
154 F.— 15 
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this period in the history of the controversy, tlie Milmo National 
Bank sued out, upon its former judgment, a writ of garnishment 
against the "Santo Tomas Coal Company," being the mining prop- 
erty in question, then under the personal management of Dr. Wilcox, 
as the représentative of the trustée, and on November 38, 1891, the 
Studebaker Bros. Manufacturing Company filed suit against Hunt in 
the district court of Webb county, and on the same day attached his 
interest, and on June 11, 1893, served citation upon him, and there- 
after, having secured judgment for $6,633.34, and foreclosure of said 
attachment lien, became the purchaser at sherifï's sale on November 
1, 1893., 

After attachment, and prior to the said sale, Gov. Hunt, being 
desirous of surrendering the property and canceling the lease, did 
on June 11, 1893, exécute and deliver a conveyance of ail the prop- 
erty covered by the lease, and through his agent plaeed the owners 
Macdonnell and Benavides in fuU possession and control of the prem- 
ises, and they, and those claiming under them, hâve been in possession 
and active development ever since said date. The parties named as 
beneficiaries by Gov. Hunt, in the suit instituted in the district court 
of Webb county, ail joined in spécial warranty deeds conveying 
the premises back to the original lessors, save and except the com- 
plainant, and the testimony further discloses that said complainant 
attempted so to do, being moved thereto in order to aid Gov. Hunt 
to free himself from the engagement and expecting to realize there- 
from the sum of $3,500 to $3,000. With this object in vie w, the said 
complainant passed itstitle to the property under what may be desig- 
nated as an assignment of interest, as follows: 

"New York, March 31, 1892. 

"For value received the Mexican National Coal, Timber & Iron Company 
hereby sells, assigns, and transfers unto James Luttrell ail its rlght, title, 
and interest in, of and to thé Santo Tomas Coal Mine, located neàr Laredo, 
Texas, or any lease thereof . 

"[Signed] Mexican National Coal, Timber & Iron Co., 

"By Walter Hincliman, Président. 

"Attest: Chas. W. Drake, Asst. Secretary." 

This instrument was accompanied by a letter bearing like date to 
Luttrell from Drake, in which Drake signs as treasurer ; said letter 
reading : 

"New York, March 31, 1892. 

"James Luttrell, Esq., Laredo, Texas — Dear Sir: There bas been some de- 
lay in sending you the assignment of the eoal, timber, and iron company's 
interest in the Santo Tomas Coal mine through the fact that Gen. Palmer 
started East on short notice, and the matter has been awaiting his attention. 
I now enclose the assignment herewith. If it is not in the necessary form, 
please send me form required, and It shall be executed and sent you. My 
understanding is that you expect to realize in the neighborhood of $10,000.00 
in this transaction, and that of whatever you do realize one-third cornes to 
the Mexican Coal, Timber & Iron Company, and it is on this understanding 
that I send you the power of attorney. In case there is any considérable 
variation from the above, please telegraph me before making use of the as- 
signment. 

"Yours truly, Chas. W. Drake, Treas." 

Mr. Luttrell was at Laredo upon the date named endeavoring to 
efïect an abandonment and conveyance to Macdonnell and Benavides; 
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the latter acting, through Macdonnell, as the duly appointed repré- 
sentative of the Benavides interest. This assignment to Luttrell, to- 
gether with the letter, were exhibited to the said Macdonnell, and 
ternis were practically reached; but the effort to adjust the matter, 
at this time, failed by reason of one of the parties, Dr. Wilcox, de- 
clining to join in the relinquishment of the mines. Thereupon Lut- 
trell returned to his home in Boulder, Colo., writing Drake of the 
failure, and the cause thereof, and returning the assignment, or 
transfer. Drake, acting for complainant, acknowledged receipt and 
conveyed his regrets in letter of April 13, 1893, as follows: 

"W. J. Palmer, 32 Nassau St. New York, April 13, 1892. 

"James Luttrell, Esq., Boulder, Colorado — Dear Sir: I hâve your favors, 
noting that you failed in your negotiation for sale of the interest in the 
Santo Tomas lease, at least for the présent ; also noting the disastrous ré- 
sulta of the opération of the mine for the last year. When I reeeived your 
telegram of the 5th, I eould not say in behalf of the company that you could 
go ahead and close wlthout having answers to the questions I asked in my 
télégraphie reply of same date. If I had reeeived those answers by tele- 
graph, and they had been on the basls of your letter of 7th, I would hâve 
at once telegraphed you to close. Probably even if at a less price. For Gov. 
Hunt's sake, we ail hope you will make another effort to dispose of this 
lease, and you will let me know by telegraph the best you can do. You 
shall hâve a prompt answer. Please make the telegram full enough so that 
I will understand it ail. I do not think you can do the governor a greater 
service than to relieve him from this load. I hâve talked over the matter 
with Gen. Palmer, and we agrée fully. 

"Yours truly, Chas. W. Drake." 

In May following, the Miln^o National Bank, which had previously 
obtained judgment against Hunt, and had sued out a garnishment 
against the Santo Tomas Coal Company, obtained a judgment against 
said company for about $33,000. Said coal company was not in- 
corporated, and the testimony is conflicting as to the parties who com- 
posed it; Luttrell and others testifying that it was composed of 
Gov. Hunt, A. C. Hunt, Jr., Asa H. Stearns, A. W. Wilcox, and the 
Mexican National Coal, Timber & Iron Company, heing the same 
parties who were joined with Gov. Hunt, as beneficiaries, in the suit 
against Macdonnell and Benavides. The parties, or some of them, 
at least Dr. Wilcox, feeling apprehensive lest the judgment might 
operate against him, personally, requested Mr. Luttrell to return to 
Laredo with the object of adjusting claims and judgments, and re- 
conveying to the owners the leased premises. 

The following agreement in settlement of ail pending litigation 
was duly executed by the parties named, to wit: 

"Laredo, Texas, June 9, 1892. 
"State of Texas, County of Webb. 

"Know ail men by thèse présents, that we, the undersigiied, for and in 
considération of the premises hereiuafter stated, do by thèse présents set- 
tle and compromise the following suits now pending in the district court of 
Webb county, state of Texas, styled A. C. Hunt v. Teresa P. Benavides, No. 
820, and Milmo National Bank v. A. C. Hunt and the Santo Tomas Coal Com- 
pany, Gamishee, No. 898. 

"The conditions of the above agreement are: 

"(1) That plaintiffs in the case of A. O. Hunt v. Teresa P. de Benavides et 
al. take a judgment against the défendants except the Rio Grande & Eagle 
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Pass Railway Company and the Laredo Coal Company and C. B. Wright, in 
the sûm of two thousand five hundred dollars witli cost against plaintiff, to 
be paid to Nieholson & Dodd, attorneys for plaintiff, at once. 

"(2) That tlie Milmo National Bank, upon Allan Macdonnell paying and se- 
burinè to be paid to the said Milmo National Bank the furtlier sum of nine 
thousand five hundred dollars on such terms as to security and time of pay- 
ment as is satisfactory to said bank, will assign over, without recourse, its 
judgment against A. C. Hunt, principal, and Santo Tomas Ooal Company, 
to the said Allan Macdonnell ; and the said Milmo National Bank and its as- 
signée, Allan Macdonnell, further agrée to release from personal liability the 
said A. C. Hunt and A. W. Wilcox and alsO the persons now owning an in- 
terest in the said Santo Tomas Coal Company, the garnlshee in the above 
judgment. 

"(3) It is further agreed that A. W. Wilcox, Asa H. Stearns, A. C. Hunt, Jr., 
James Luttrell, J. W. Writer, the Mexican National Coal, Timber & Iron 
Company, and A. 0. Hunt, Sr., trustée, will release and relinquish to Allan 
Macdonnell ail interest they may bave in and to certain mining lease made 
and entered into by O. M. Macdonnell and Teresa P. de Benavides and A. 
C. Hunt, trustée, about the 25th day of May, A. D. 1881, and that they will 
surrender the possession of, and shall relinquish unto said Macdonnell, the 
said Santo Tomas coal mine, and the tract of land in said instrument de- 
scribed, at once upon his complying with the obligations in this instrument 
upon him Imposed. Provided that thig contract is not binding upon the Jlil- 
mo National Bank, unless the same in ail things as hereinbefore stipulated 
be complied with within thirty days of date hereof ; and, provided further, 
that the said Santo Tomas Ooal Company shall bave thirty days to settle ail 
claims that may exist against said company to its employés and agents. 
"Done this 12th day of May, A. D. 1892. 

"The Milmo Nat. Bank, 

".T. O. Nieholson, Agent and Attomey. 

"Allan Macdonnell. 

"A. W. Wilcox. 

"Santo Tomaar.Coal Co., 

"By A. W. Wilcox, Act. Trustée." 

Part of the purchase money ($2,500) was paid on that day, and at 
the expiration of 30 days the possession of the mining property was 
to be delivered, and a note given for balance of the purchase obHga- 
tion, in accordance with the contract. Luttrell was advised of this 
settlement, and on May 32d, 10 days thereafter, he wrote to Drake 
inclosing the former assignment, and sending him a new form to 
be executed by the company to Allan Macdonnell. On the 28th of 
said month, Drake replied to Luttrell, saying that he had decided not 
to assign any interest which he controlled to Macdonnell until after 
Mr. Wilcox had answered some of his questions; and thereafter, 
on June 4th, he again wrote Luttrell, saying : 

"Tlie assignment sent you some time ago running to you was canceled and 
destroyed upon its return by you. The président of the company declined, 
in Gen. Palmer's absence, to exécute anotlier under présent circumstances. 
* * * He is, as you know. In Europe, and it could not be done any way 
by the llth (June), when you say you need it." 

Luttrell met the parties ip Laredo on the llth day of June, but 
did not disclose the contents of the letter last referred to, but told 
Macdonnell that he had returned the transfer to the company for 
the purpose of having the transfer made direct to him (Macdonnell), 
still claiming that the assignment was in force, and indorsed the com- 
promise made on May 12th; the settlement then and there being con- 
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summated. Macdonnell and associâtes executed their note for $9,- 
500, which tliey seasonably paid, to the Milmo National Bank. Mac- 
donnell testified that he relied upon the statement of Luttrell that the 
assignment from complainant would be forthcoming, and for which he 
(Luttrell) gave his written warranty. 

On June 11, 1892, Luttrell made conveyance to Macdonnell of the 
leased premises, and same was duly acknowledged and filed for 
record in the deed records of Webb county, and on the same day he 
executed this instrument: 

"I, James Luttrell, liereby promise and agrée to warrant and défend Al- 
lan Macdonnell, bis lieirs or assigns, against any elaim or demand of the Mex- 
ican National Coal, Timber & Iron Company, to or for possession, or any in- 
terest in and to the Santo ïomas tract of land in Webb county, Texas, or 
any rights mider a lease for mining on said tract, dated May 25, 1881, and 
recorded in voknue 9, pages 382 aud :'>83 of Webb county, Texas. 
"GLven at Laredo this llth day of Juue, A. D. 1892. 

"James Luttrell. 
"Witness : 

"A. W. Wileox. 
"E. A. Atlee." 

Copies of thèse papers, together with release executed by Hunt, 
and ail other parties claiming an interest as beneficiaries, were prompt- 
ly sent by Luttrell to Drake, and thereupon, having finished his busi- 
ness, he again returned to his home in Colorado, and received from 
Drake a letter confirming his acts, in ténor following: 

"New York, June 23, 1892. 
"James Luttrell, Esq., Boulder^lfcolorado — Dear Sir: I hâve yours of .June 
20th. I am glad that you sucoeefled in settling tlie suit in mine case mat- 
ter as you did, and I will endeavor to get the release which you enclosed to 
me executed and return to you In time for your purposes, as will also do 
with the transfer of sale by A. C. Hunt, trustée." 

The défendants contend that the assignment to Luttrell, being in 
writing and proper form, passed ail interest then owned, or claimed, 
by the complainant, and that the conveyance from Luttrell to Allan 
Macdonnell of June 11, 1892, placed the title to the property in 
said Macdonnell, regardless of the fact that the assignment had 
been returned ; and that simply returning said instrument would not 
of itself pass the title out of I^uttrell, even though the same has been 
canceled and destroyed by Drake. It may be well to state the testi- 
mony of Luttrell in relation to this assignment : 

"Q. Who acted for the Mexican National Coal, Timber & Iron Company? 
A. I had to become responsible that they would act. I acted for them, guar- 
antying that they would act. Q. You had an absolute assignment from them? 
A. I had returned it ; I had had it, but returned it to them for the purpose 
of making it direct to Mr. Macdonnell, instead of eoming through me. I did 
not want to be a party. Q. At the time you made the arrangements for this 
settlement, you had this assignment from them? A. Yes, sir. Q. This as- 
signment from them of their interest, and the only reason you sent it back, 
as I understand it, was for them to make direct transfer in accordance with 
your contract for the abandonment, Instead of letting the transfer be made 
through you? A. That was exactly the way of it. Q. Now, you showed the 
assignment you had to Mr. Macdonnell when you were treating with him? 
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A. I dld. Q. I would like for you to identify this letter, dated March 31, 
1892, and state whether that is the letter that aeeompanied the assignment 
when It was sent to you? A. Yes, sir; this is the letter accoinpanying the 
assignment dated March 31, 1892. Q. This letter, I notice, states that, if the 
assignaient is not in the necessary form, you should seud him the form re- 
qulred, and he would hâve it executed, and sent to you! A. Yes, sir ; he 
did DOt know what form would be required." 

After the first negotiations failed, Luttrell had left Laredo and gone 
to Colorado. Questioned as to his return to Laredo, and his reasons 
for returning, he said: 

"Q. Can you flix the time, Mr. Luttrell, when you went back to Laredo? 
A. About the 6th of June, I would think. Q. Was it not in the early part 
of May? A. No, sir; I was not there in May. It must hâve been in June 
before I got there. It must bave been the 6th or 7th of June. I think about 
the middie of May Dr. Wilcox commenced writing me to go. Q. That is 
when Dr. Wilcox commenced writing to you? A. Yes, sir. Q. How did yoti 
happen to corne back? A. At the request of Gov. Hunt to consummate the 
sale of the eoal mines. Q. At the request of Gov. Hunt to consummate the 
sale of the coal mines? A. To assist ; yes, sir. Q. What assistance were 
you to give? A. To transfer this Mexican National Coal, Timber & Iron 
Company's interest to me. I represented them in that matter. They had 
assigned to me and assured me that they would like to hâve me help them 
get rid of it. I was acting for them in a friendly way. The letters in tes- 
timony go to show that I would make an effort to help them get rid of it." 

While it appears that L,uttrell assured Macdonnell that the assign- 
ment would be forthcoming, and while the record testimony discloses 
that Macdonnell relied upon this assurance, and so relying paid eut 
$12,000 in settlement ,of ail adverse claips, it clearly appears that no 
portion of said sum ever reached compffinant, nor was any part there- 
of paid to any other person for the account, use, or benefit of said coio- 
plainant ; and it occurs, as a matter of law, that the letter accompany- 
ing said assignment, which was shown to Macdonnell (see his testi- 
mony), at the time exhibition was made of the transfer, is a part there- 
of. It follows that the two instruments should be construed together. 
the légal efïect of which would be that the instruments, taken together, 
would hâve the force' of a power of attorney, in the nature of a spécial 
and limited authority, authorizing the attorney, Luttrell, to sell tlae in- 
terest of complainant upon the terms contained in said letter, and not 
otherwise. From this letter it was apparent that the act of sale con- 
templated that complainant should get one-third of $10,000. If there 
was any considérable variation from this sum, the attorney was not to 
act without further authority. 

It is contended that the letter from Drake to Luttrell, of date June 
23, 1892, in which he expressed his gratification and approval of the 
settlement, opérâtes as a confirmation of the sale to Macdonnell, and 
complainant is now estopped by reason thereof. The transfer from the 
complainant to Luttrell, under date of March 31, 1892, and the letter 
from Drake, secretary of complainant, inclosing the transfer, having 
been executed contemporaneouly, between the same parties, and re- 
lating to the same subject-matter, are constituent parts of the same 
agreement, to be considered as one instrument, and are to receive the 
same interprétation, and construction as if embodied in one and the 
same instrument. Howard v. Davis, 6 Tex. 179; Stephens v. Sherrod, 
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6 Tex. 297, 55 Am. Dec. 776; Dunlap's Adm'r v. Wright, 11 Tex. 
603, 62 Am. Dec. 506 ; Wallis v, Beauchamp, 15 Tex. 305 ; Alexander 
V. Baylor, 20 Tex. 560; Compton v. Perry, 23 Tex. 423; Taylor v. 
Hudgins, 42 Tex. 246 ; Burgess v. Millican, 50 Tex. 402 ; De Bruhl 
V. Maas, 54 Tex. 473 ; Moody v. Paschal, 60 Tex. 484 ; Horne v. Chat- 
ham, 64 Tex. 41 ; Purdom v. Boyd, 82 Tex. 135, 17 S. W. 606. Pow- 
ers of attorney, unlike deeds and wills, are to be strictly construed. 
The authority delegated is limited to the meaning of the terms in 
which it is expressed ; and where authority to perform spécifie acts is 
given, and gênerai words are also employed, such gênerai words are 
limited to the particular acts authorized, and the gênerai words in the 
transfer are controlled by the letter inclosing it, which authorized a 
spécifie act — sale of property for stated price. Frost v. Cattle Co., 81 
Tex. 509, 17 S. W. 52, 26 Am. St. Rep. 831 ; Henry v. Lane, 128 Fed. 
250, 62 C. C. A. 625. The authority delegated in a power of attorney 
is limited to the meaning of the terms in which it is expressed, and the 
power granted must be ascertained f rom the instrument accompanying 
the transfer. Skaggs v Murchison, 63 Tex. 353 ; Frost v. Cattle Com- 
pany, 81 Tex. 509, 17 S. W. 52, 26 Am. St. Rep. 831; Wynne v. Parke, 
89 Tex. 413, 34 S. W. 907. 

In Skaggs v. Murchison, supra, the rule is thus stated : 

"It is so well settled as to be elementary that powers of attorney and slm- 
Ilar instruments liave to be strictly construed, and that under no eircumstan- 
ces will the principal be bound beyond the plaln Import of the instrument" 

This authority and many others are cited and approved in Henry v. 
Lane, 128 Fed. 250, 62 C. C. A. 625, by tlie Circuit Court of Appeals, 
Fifth Circuit, in an elaborate and exhaustive opinion. 

Therefore it foUows that the contention of défendants that the title 
of complainant passed by the assignment to Luttrell must be denied. 

Upon the question of ratification by complainant of sale made by 
Luttrell, it is sufiicient to say that the letter of Drake, approving the 
action of Luttrell, was but the expression of his personal approbation, 
and therefore not binding upon the company. 

It is next in order to consider the légal effect of the déclaration of 
abandonment of the mining enterprise made by Gov. Hunt, with the 
view of ascertaining his power in the premises, and its effect upon the 
adverse claims hère asserted. If the trustée acted in good faith, based 
upon Sound judgment, free from any act or suspicion of fraud, then 
it would seem that the beneficiary, though having an assigned interest 
in the subject-matter of this suit, would be bound by the act of the 
trustée, for the reason that the beneficiary could only take under the 
terms of the lease, charged with notice of the contents, to the effect 
that the trustée had reserved unto himself the right to abandon in the 
event the undertaking proved unsuccessful. 

The instrument executed by the trustée, Hunt, is in the foUowing 
language : 

"Know al! men by thèse présents: That whereas, by vlrtue of a certain 
agreement with C. M. Macdonnell, now deceased, and Teresa P. de Benavides, 
evidenced by an instrument In writing dated the 25th day of May, A. D. 1881, 
which is of record in the records of deeds of Webb county, Texas, In volume 
9, on pages 382, 383, to which référence is bereby made, Alexander C. Hunt, 
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as trustée, did enter upon a mining enterprise to be conducted by him In ao 
cordance wlth the terms and conditions stipulated in said written instrument: 

"And whereas, Albert C. Hunt. and A. W. Wilcox, of Webb county, Texas, 
Asa H. Stearns, of Arapahoe county, Colorado, and the Mexican National 
Coal, Timber & Iron Company, a corporation created under the laws of the 
State of Colorado, having its principal office in Denver, in said state, are the 
beneficiaries intended and included in said trust, whose interest in said min- 
ing enterprise la two-thirds (%) thereof: 

"And whereas, the said mining enterprise has not been successful and has 
resulted in continuai losses and said parties do not intend longer to prose- 
cute the same, but désire to cease opération and to discontinue, abandon and 
dissolve the said mining enterprise. 

"Now therefore, know ye, that in considération of the premises, the said 
parties acting by and through the said Alexander O. Hunt, trustée, do by 
thèse présents make known and déclare their. purpose, and do now relinquish 
and abandon the said mining enterprise, and do now refuse to be any longer 
held to a performance of the stipulations, terms and conditions of the said 
written Instrument, and the said parties, and thelr said trustée as well, do 
hereby relinauish and abandon unto the légal représentatives of the said C. 
M. Macdonnell, deceased, and unto the said Teresa P. de Benavides, her heirs 
and assigns, ail and every their right, Interest and claim whatsoever which 
they, or any of them, may hâve, or had, or could hâve and claim under and 
by virtue of the terms of said written instrument; and In furtherance of 
this abandonmeut the said parties hâve ceased to operate and will no longer 
operate the coal mines within the tract of land described in said instrument 
and hâve discharged ail miners and other employés in and about the said 
mines, and they do now hereby make known and déclare that on the 9th day 
of April, A. D. 1892, ail obligations and responsibilities on their part grow- 
ing eut of the terms and stipulations of said written instrument shall cease 
and shall be no longer binding upon them. 

"And in testimony hereof the said Alexander C. Hunt, trustée, for himself 
and the beneficiaries aforesaid, has hereunto signed his name on this the Ist 
day of April, A. D. 1892. 

bis 

"Alexander C. X Hunt 
'' mark. 

"James Macdonald. 1 

"Walter T. Wright" 

The above instrument was acknowledged by Hunt in statutory 
form on April 1, 1892, and thereafter seasonably delivered to Mac- 
donnell. This conveyance was delivered by Gov. Hunt in person 
to the parties at interest on June 11, 1893. 

It is contended by the complâinants that this instrument was given 
in settlement of debts owing by the trustée in fraud of complainant's 
rights, and as the resuit of confédération and conspiracy upon the 
part of said trustée and défendants — Macdonnell and others — to ac- 
quire the property, and thereby unjustly deprive the adverse party 
of substantial interest. If this is true, courts of equity would not 
countenance the act, nor aid in the spoliation, but upon timely ac- 
tion being had, would annul the transaction. The allégations of fraud 
are multitudinous. It is ever easy to make the charge — often difficult to 
maintain it. What reason moved the trustée to make the déclaration 
of abandonment? Does it not reasonably follow that, the venture prov- 
ing unprofitable, the opérations causing a heavy loss to the trustée 
and no rent or dividend to the owners, one, or ail, would naturally 
grow anxious, if not feverish, to end a condition fast approaching 
the intolérable? The testimony, beyond question, establishes the fact 
that the trustée was sustaining heavy losses, and the owuers without 
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the hope of expectancy. Luttrell writes of the great loss sustained, 
and Drake is not complacent in noting the disaster attending the 
effort. With the money markets closftd to the undertaking, the 
complainant then, as ever before, without a dollar in its treasury, 
with no assets, save this asserted claim now urged by its former di- 
rectors and stockholders, is there any other conclusion to be enter- 
tained than that the real motive of thé trustée is fairly and truth- 
fully stated in the written déclaration of abandonment? The tes- 
timony abundantly establishes that losses were ever présent in the 
prosecution. Were they to continue, when hope for better results 
was no longer entertained, when the deliberate judgment of the 
trustée was that failure must mark the démise of the undertaking, 
when no party at interest had the courage to challenge his déclara- 
tion? There is an end to ail things, and this mining lease, judged 
purely from results, had its natural séquence. 

There is no word of testimony in the record reflecting upon the 
act, the character, or the integrity of the man, who, in other days, at- 
tained high social standing in his state and other portions of this coun- 
try. Intrusted with the active management and development of large 
enterprises and constructive work, demanding great expenditures, it 
is proper to make the observation that living, he received the con- 
fidence of his fellows; that dead, his memory should not be unjustly 
assailed. Those who look to this record will find naught to mar his 
character, assail his purpose, criticise his conduct, or impugn his 
motives in or about any transaction pertinent to this inquiry. 

It is a fact that in the compromise of May 13, 1892, the Milmo 
National Bank and its assignée, Allan Macdonnell, agreed to release 
from Personal liability A. C. Hunt and A. W. Wilcox, and also 
"the persons now owning an interest in the Santo Tomas Coal Com- 
pany." This language is broad enough to cover the complainant. No 
portion of the sum paid went to Hunt. $13,000 was paid by Allan 
Macdonnell; $3,500 to the attorneys of record, and $9,500 to the 
Milmo National Bank. This was intended to be in fuU settlement of 
ail pending litigation. It does not appear that Hunt was in point 
of fact a party to this settlement. His name does not appear signed 
to the agreement, nor does any one prétend to act for him. Wilcox 
seemed anxious to be relieved, though there was no personal judg- 
ment against him, and therefore nothing from which to be relieved. 
This <:ould not hâve been the moving motive upon the part of Hunt, 
for the reason that the abandonment was signed and acknowledged 
by Hunt on the Ist day of April, 1893, nearly six weeks before the 
consummation of the compromise above referred to; and, further, 
Hunt was not to be released until the complainant executed its con- 
veyance. 

The garnishment by the Milmo Bank shows by affidavit that he 
(Hunt) had nothing in Texas subject to exécution. Under the al- 
légations of the bill and cross-bill, he was insolvent, and not respon- 
sive. With his eaming capacity behind him, and old âge pressing 
its care upon his form, what occasion was there for concern about 
the attitude of this creditor in the collection of an ancient account 
gone to judgment? The agreement was to cancel the judgment 
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upon receiving conveyance from ail the parties, including the com- 
plainant. The record do^ not disclose that the judgment against 
Hunt vvas ever released. It may hâve occurred to the pai'ties that 
the law does not contemplate the doing of a useless thiiig. Upoa 
this point the record is silent. If the working of the mine was without 
profit, and about this there can be no serions contention, it vvould ap- 
pear that, in the exercise of sound judgment, abandonment was the 
sole alternative. 

Will courts of equity aid complainant, after a delay of four years 
and nine months, Vv'ith almost instant knowledge of the entire trans- 
action ? 

As against the claim of Studebaker Bros. Manufacturing Company, 
it is urged that no recovery can be had, because défendants, and those 
under whom they claim title, leased the property in controversy to 
Hunt, trustée, that the lease was made by the then owners of the 
land, because they relied upon the expérience, ability, and power of 
the said Hunt to carry out the agreements and covenants in said 
lease contained, and did not rely upon the capacity, expérience, or 
knowledge of any other person, and therefore the interest of Hunt 
was that of tenant, and was not subject to be levied upon by exécu- 
tion, or other writ. The claim of Studebaker Bros, is based upon the 
following facts. Attachment was run upon the interest of Hunt. 
Judgment and foreclosure of lien obtained in September, 1892, and 
purchase of his interest in the "Santo Tomas mines" of date Novem- 
ber 1, 1892. 

At common law, leasehold interests could be sold, or transferred, 
without the consent of the owner of the land, and the rule obtams 
in many states. In Texas the rule is governed by the statutes, to 
wit, article 3122 of the Revised Statutes of 1895 : 

"If lands or teuenients are rented by the Ifindlord to any person or per- 
sons, sueli person or persons renting said Uinds or tenements, sliall not rent 
or lease said lands or tenements during tlie terni of said lease to any other 
person without first obtaining the consent of the landlord, hls agent or at- 
torney." 

The case of Moser v. Tucker, 87 Tex. 96, gfi S. W. 1044, would 
seem to support this contention of défendants. This opinion by Judge 
Stayton holds : 

"That the interest of the lessee Is not subject to forced sale, for such sales 
must be made at auction, and the offlcer selling would hâve no power to place 
any restrictions on bidders based on their fltness for tenants or ability to pay 
rents as they niight fall due." 

In this way the forced sale of Htmt's interest in the leasehold 
niight pass to parties who had neither interest nor inclination in the 
active prosecutïon of the work, and could hinder and even destroy 
the particular undertaking. 

In the discussion of the varions branches of this case, the statutory 
period known as the four years' statute awaits disposition. This act 
is as follows (Rev. St. 1879, art. 3207 ; Rev. St. 1895, art. 3358) : 

"Every action, other than for the recovery of real estate, for which no lim- 
itation is otherwise prescribed, shall he brought within four years next after 
the right to bring the sanie shall hâve accrued, and not afterwards." 
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It îs claimed by the adverse parties that their causes of action are 
for the recovery of real estate, and therefore not subject to the opéra- 
tion of the above statute. By the terms of the instrument (lease) 
Hunt, as trustée, and his successors in the trust, were alone entitled to 
the possession. Trespass to try title will only lie in favor of one en- 
titled to possession of the land sued for. In Cook v. Caswell, 81 Tex. 
684,17 S. W. 385, it isheld: 

"A plaintifC, In an action of trespass to try title, must show that he has a 
possessory title to the land at the time of the suit." 

In the pending case, the adverse parties allège that the right of 
possession is not in them, but is and can only be exercised by a trus- 
tée to be appointed by the court to exécute the trust evidenced by 
the mining lease of May 25, 1881. The complainant seeks to cancel 
the act bf abandonment by Hunt, dated April 1, 1892, and the sale by 
James Luttrell of June 11, 1892, upon the ground that said instruments 
were fraudulent and without authority. Until thèse instruments are 
avoided and canceled, the court will be unable to award relief. 

In the following cases it has been held that the statute of limitations 
of four years was applicable to and barred the right of plaintiff to re- 
cover: Shirley v. Waco Tap Ry. Co., 78 Tex. 131, 10 S. W. 543. 
This was a suit to avoid for fraud a conveyance of land donations. 
Cooper v. Lee, 75 Tex. 114, 12 S. W. 483. This was a suit to set 
aside a deed to land for fraud upon the part of the vendee, and to re- 
cover the land. Fuller v. Oneal, 83 Tex. 417, 18 S. W. 479, 481. This 
suit was for appointment of a trustée to exécute power of sale con- 
tained in deed of trust to secure payment of debt barred at date of in- 
stitution of suit. In Norton v. Davis, 83 Tex. 32, 18 S. W. 430, plain- 
tiff brought suit against Norton, who claimed under a deed defectively 
acknowledged by plaintiff, a married woman. Défendant prayed for 
a decree correcting the defective acknowledgment and judgment for 
the land. Held, that as défendant could -not establish against plaintiff 
his right to the land without first procuring the validation of the de- 
fective acknowledgment, the suit was, in effect, for the latter purpose, 
though the recovery of the land, or the establishment of his right there- 
to, might follow, as the conséquence of the principal relief. Chicago, 
Texas & Mexican Ry. v. Titterington, 84 Tex. 218, 19 S. W. 472, 31 
Am. St. Rep. 39 : This suit was to annul a deed for right of way, and 
to recover the land. Fraud in securing the conveyance, failure of con- 
sidération, etc., were alleged. The court held : 

"(1) That the suit was primarily to eane^l the deed, and that the judgment 
for the land prayed for would be the resuit of such relief to be flrst granted; 
(2) that therefore the statute of four years barred the plalntlfC's case." 

A suit is not necessarily one "for recovery of real estate," because 
such recovery will follow as an incident to the plaintîff's success. The 
five years' statute has application to cases in which the plaintiff can sue 
in trespass to try title, and it has no application to cases in which the 
plaintiff sues to set aside contracts or deeds that were consummated 
in fraud, though, as a resuit of such cancellation, the plaintiff may re- 
cover the title and possession of the land. 

In the case above referred to (Cooper v. Lee, 75 Tex. 114, 12 S. 
W. 483), plaintiff filed suit to recover two tracts of land. By amend- 
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ment ît.was alleged that défendant,, by reason of false représentations 
to plaintiiï, obtained a deed to one of said tracts, and, this deed plaintiiï 
sought tp canceL and annul, and thereby obtain possession. Judge 
Henry, speaking for the court, said : 

"If the transaction was f raudulent, I-ee had a cause of action for its re- 
sclssion growing out of the transaction Itself, and four years is the period 
prescribed by our statute wlthln whlçh such action shall be brought." 

The case of Rutherford v. Carr (Tex. Sup.) 87 S. W. 815, opinion 
by Judge Brown, would seem to be décisive of the question now 
under discussion: 

"The Judgment créditer has the élection of tWo remédies àgalnst a fraud- 
ulent conveyance; that Is, he niay brlnè a suit' to set aside thé conveyance, 
or he may levy upon theland and sell it for hls debt, and.thei^ bring suit 
for its possession." If he elects the first action, hls suit must be brought 
within four years; but, If he elects the second action, he is permitted to 
bring it in flve years." 

In this particular case the court held that the application of the 
statute dépends upon the character of the action, and, this being an 
action for the recovery of real estate, the four years' statute is ex- 
cepted in express ternis, and the plaintiflE's right to recover land was 
not barred. 

In the case of McCampbell v. Durst, 40 S. W. 315, 15 Tex. Civ. 
App. 523, the court says: 

"As the right of the plaintiff, therefore, was one which was required to 
be asgerted by a direct proceeding to procure a decree annulling the deeds 
under whlch défendants daim, and hence eould not support an action of tres- 
pass to try title, it seems to nècessarily foliow that an action such as this, 
of the lîind necessary to ènforce such right, Is not an action for the recovery 
of land, in the sehse of the statute of limitation. An unavoldabie conséquence 
of this is that the four years' statute applies, and the cause of action was 
barred before the suit was brought This resuit is in harmony wlth the doc- 
trines which hâve been applled by the courts before this statute was passed 
in Sults asserting such rights as thia. They were never placed on the same 
plane as légal tltles, and were always treated as ilable to become stale by 
lapse of timè. If not asserted, whether there were adverse possession of the 
land or not. While the holder of a légal title might sue one asserting an 
adverse clalni, though not in possession, no limitation rân untll possession 
was taken. Not so wlth persons Invested wlth rights whlch required the 
affirmative action of equlty to mature them into complète title. To hold that 
this four years' statute of limitation does not apply would be to hold that 
there Is no limitation to this klnd of suit, and that equities such as this are 
only barred by adverse possession; or else to say that the courts are still to 
hâve resort In such case only to the doctrine of stale demands." 

The prayers of the complainant for cancellation of deeds, etc., are 
set out in section 27 and 34 of complainant's bill, and the cliief re- 
lief sought is the cancellation of the several deeds and leasés therein 
set out in détail. 

In the case of Patterson v. Hewitt, 195 U. S. 309, 25 Sup. Ct. 
35, 49 L. Ed. 214, the court, speaking through Mr. Justice Brown, 
says: 

"The défense of lâches, which prompted the dlsmissal of the bill In this 
case, has so otten been made a suliject of discussion in this court that a cita- 
tion of casés is quite unnecessary. Some degree of diligence, etc., in bring- 
ing suit, Is required under ail Systems of Jurisprudence. In actions at law^ 



MEXICAN NAT. COAL, TIMBEE <fc lEON CO. V. FKANK. 237 

tbe question of dijigence is determined by the words of the statute. If an 
action be brought the day before the statutory tlme expires, It wlll be sus- 
tained; If the day after, it will be defeated. In suits in equity, the question 
Is determined by the circumstances of each particular case. The statute of 
limitations consorts with the rigid principles of the common law, but is 111 
adapted to the flexible remédies of a court of equity. The statute frequently 
Works great practical injustice ; the doctrine of lâches, never. True, lapse of 
tlme Is one of the chief ingrédients, but there are others of almost equal Im- 
portance. Change in the value of the property between the tlme the cause 
of action arose, as well as his diligence In availing hlmself of the means of 
knowledge wlthin his control, are ail material to be considered upon the ques- 
tion whether the suit was brought wlthout unreasonable delay." 

In the case of Kessler v. Ensley Land Company (C. C.) 141 Fed. 
130, this statement is made: 

"Complainants insist that the delay of over four years, under the circum- 
stances dlsclosed by the blll, cannot bar them of relief because this was a 
suit in equity for the recovery of land, and that the limitation to such actions 
by the statutes of Alabama, where the suit was pending, Is 10 years, and that 
the statute by its terms applies to suits in chancery as well, and that the 
fédéral court sitting in this state is bound by the statutes, or, if not bound, 
ought to follow the décisions whlch are cited, construing the statute, and whlch 
give complainants the full statutory period in which to sue." 

But the court says : 

"The fundamental doctrine upon whlch courts of the United States admln- 
Ister equity must be the same in every state and cannot be changed by state 
statutes"— citing Kirby v. Lakeshore, 120 U. S. 138, 7 Sup. Ct 430, 30 L. Ed. 
569. 

In the latter case the Suprême Court, speaking through Mr. Jus- 
tice Harlan, and reviewing many cases, said: 

"That, whlle the courts of the Union are required by the statutes creating 
them to accept as rules of décision In trials at common law the laws of the 
several states. their Jurisdiction in equity cannot be Impaired by thé local 
statutes of the différent States lii which they sit." 

Chief Justice Marshall, in United States v. Howland, 4 Wheat. 108, 
4 L. Ed: 526, says : 

"That as the courts of the Union hâve a chancery Jurisdiction in every state, 
and the judiclary act confers the same chancery powers on ail, and glveis the 
aame rule of décision, its Jurisdiction must be the same in ail the statés." 

In Payne V. Hook, 74 U. S. 435, 19 L. Ed. 260, it is said: 

"We hâve repeatedly held that the Jurisdiction of the courts of the United 
States over controversies between cltlzens of différent states cannot be Im- 
paired by the laws of the state, and that the equity Jurisdiction of the courts 
of the United States Is subject to neither limitation nor restraint by state 
législation, and is unlform throughout the différent states of the Union." 

It is not necessary to pursue the discussion further. It would ap- 
pear that an abandonment of work upon a coal mine for a period 
of more than four years ought, in itself, to operatc as a cancellation 
of the mining lease and forfaiture of ail rights claimed thereunder. 
Be this as it may, under the doctrine announced in the fédéral au- 
thorities above cited, and the four years^ statute of limitations, and 
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its construction in like cases by the courts of this state, it foUows 
that the causes of action herein sued upoii are barred. 

The bill and cross-bill should be dismissed, and the decree vvill 
so provide. ^ 



BOARD OF TRADE OF CITY OF CHICAGO v. NATIONAI. BOARD OF 
TKADE OF KANSAS OITY, MO., et al. 

(Circuit Court, W. D. Missouri, W. D. Marcli 25, 1907.) 

No. 3,114. 

1. Equity—Pleadings— Exceptions. 

Where, in an equity suit In a fédéral court, a paragrapli of tlie bill 
eontained averments of diverse citizenship essential to confer jurisdic- 
tion on the court over the controversy, an exception to the whole para- 
graph as impertinent, irrelevant, and inimaterial wlll be overruled. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 19, E<}uity, § 527.] 

2. Exchanges— Quotations—Pleadings. 

In a suit by a commercial exchange to restraln counterfeiting and 
simulation of its quotations, a paragraph of the bill contaluing a recita- 
tion of the objects of complainant corporation and the powers conferred 
by its charter was not objectionable for Irrelevancy or Immateriality. 

[Ed. Note. — Quotations of priées and transactions on exchanges, see 
note to Sullivan v. Postal Tel. Cable Co., 61 C. 0. A. 2.] . 

3. Same. 

Allégations as to the number of members of complainant corporation, 
the cost of maintaining and conducting its opérations, how the necessary 
fund was raised, the worth of a membership in the exchange, and the 
character of the persons who might be admitted were immaterial aud 
irrelevant. 

4. Equity— :Pi.EADiNGs— Exceptions. 

Where a paragraph of a bill eontains some good allégations, an excep- 
tion to the whole paragraph will not lie. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 19, Equity, § 527.] 

5. Exchanges— Quotations— Proteotion—Bill. 

In a suit by a commercial exchange to restrain simulation and counter- 
feiting of its quotations, a paragraph of the bill alleging the mauner of 
operatlng complainant's exchange, the way in which the information of 
the opération and markets are dlstributed and conveyed through telegraph 
companies throughoiit the country, and the time occupled in dissemiiiating 
such information, was not objectionable for irrelevancy or immateriality. 

6. Same. 

In a suit by a commercial exchange to restrain alleged simulation and 
counterfeiting of its quotations, allégations in a paragraph of the bl)l 
reciting the circumstances which induced complainant to refuse to allow 
its quotations to be given to telegraph companies, exeept under coiitract 
that they would not furnish the same to persons desiring to operate 
bucket shops, in which business it was claimed défendants were engaged, 
was proper matter of induoement, and was not subjeet to exceptions for 
immateriality. 

7. Same. 

In a suit by a commercial exchange to protect its quotations from 
simulation, a paragraph of the bill alleging the relations aud contraets 
between complainant and certain telegraph companies, with which it was 
not claimed défendants were in any wise conne<'ted or against which they 
were making uo daim, was sUbject to exceptions for irrelevancy. 
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8. EqUITY— PlEADINGS— OONTBACTS. 

A bill incorporating in liîiec verba a printed contract in full, even dowii 
to the printed names of ttte signatures and the attestation tliereof, was 
objectionable as a violation of equity rule 26, requiring tliat bills sbould 
be expressed iu brief and succinct ternis and should contain no unneces- 
sftry récitals of contracta or other instruments in hœc verba. 

9. ExcHAKGEs—QuOTATiONS— Protection— Bill. 

A paragraph of a bill by a commercial exchange to protect its quota- 
tions from simulation, alleging that no person or corporation was receiv- 
ing marlcet quotations from any of the telegraph companies specifled, with- 
out having executed eomplainant's written contract restraining the fur- 
nishing of sucli quotations to bucket shop operators, was objectionable 
for immateriality. 

10. Same. 

Whére, in a suit by a commercial exchange to protect its quotations. 
complainant alleged that they were furnished only imder contract re- 
quired by complainant with certain telegraph companies, restricting the 
use of the quotations, allégations that none of the défendants had de- 
livered to any of the telegraph companies a contract therefor in the re- 
quired forms, and that défendants had not acquired the right to receive 
such quotations, eitlier from the telegraph companies or from any person 
to whom the telegraph companies were furnishing the quotations, were 
not objectionable for immateriality or irrelevancy. 

11. Same— Evidence— Judgments—Otiieb Proceedings. 

In a suit by a commercial exchange to protect its quotations, an alléga- 
tion that after complainant refused to furnish quotations to telegraph 
companies. exeept on the exécution of certain contracts restricting the 
use of such quotations, certain persons conducting bucket shops obtained 
the quotations surreptitiously, whereupon injunction suits were instituted 
in dlfCerent courts of the country, some of which were against the prés- 
ent défendants, in which suits complainant was successful, merely stated 
at most a mère matter of évidence, and was therefore improper. 

12. Samb— Rival Exchangb— Intekt. 

An allégation of matter of évidence of defendant's iutent in organizing 
défendant Board of Trade, a rival exchange, was improper. 

13. Same. 

In a suit by a commercial exchange to protect its quotations against 
simulation by parties not entitled to use the same under contract re- 
quired by complainant. an allégation in the bill of the existence of de- 
fendant Board of Trade, what it was designed to aecomplish, what it 
dld, and what it represented with référence to the simulation of eom- 
plainant's quotations, was immaterial. 

14. Same. 

In a suit by a Chicago commercial exchange to restrain simulation 
of its quotations by persons in Kansas City and vicinlty, alleged not to be 
entitled to eomplainant's quotations, an allégation in a bill that there were 
no business conditions justifying or giving rise to any trading in grain 
or provisions in Kansas City wliieli contemplated or involved delivery in 
Chicago or of grain or provisions located in Chicago, or to the dissémina- 
tion of quotations lu such transactions, was irrelevant. 
13. Same. 

Paragraphs charging that, to carry eut the illégal purpose of counter- 
feiting and indirectly obtaining the beneflt of eomplainant's quotations, 
défendants, other than défendant Board of Trade, co-operating with 
others, organized such Board of Trade and rented a building in Kansas 
City to maintain a commercial exchange, and setting out the purposes 
and aims of the défendants to obtain eomplainant's continuons quotations 
In fraud of its rights, were applicable to the history and purposes of 
défendant organizatlon and its pretensions, and were not, therefore, ob- 
jectionable for immateriality. 
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16. Same. 

An allégation that, In order to overcome the légal obstacles and to sim- 
ulate eomplainant's quotations, défendants, by pétition, assert that the 
transactions made In the exchange room of défendant exchange are for 
future delivery in the eity of Chicago, or for the delivery of warehouse 
reeeipts issued by Chicago warehouses, vvas neither impertinent nor ir- 
relevant. 

17. Same. 

An allégation that the ofCerings of défendants, through défendant ex- 
change, were not bona fide, and that their alleged contracts for the pur- 
chase and saie of grain and provisions were not real, and did not con- 
template real deliveries in Chicago, but were mère prêteuses to conceal 
the real purpose, was pertinent and relevant. 

In Equity. Suit by the Board of Trade of the City of Chicago 
against the National Board of Trade of Kansas City, Mo., and others, 
to restrain défendants from counterfeiting or simulating eomplainant's 
quotations on priées of grain and hog products for future delivery 
in Chicago, and from directly or indirectly distributing or disseminat- 
ing, or permitting or aiding others to distribute or disseminate, quota- 
tions that might be mistaken for quotations sent out by complainant. 
On exceptions to the bill. Sustained in part. 

The following exceptions to the bill of complaint were ofïered by 
the défendants therein named: 

Come now the rospondents National Board of Trade, Charles C. Ohristie, 
A. M. McDearmott, Bruce Deitrich, George W. Clawson, James Douahue, 
Christian T. Martin, Henry Stevens, George Carpeuter, Charles A. Lee, John 
Quinn, Maurice J. Lane, George Long, Mark L. Tanlîersley, Harry Cline, Chris- 
tie Grain & Stock Company, Midland Grain & Stock Company, and Vincent 
L. ïhornton, by their counsel, Harkless, Crysler & Histed, and except to the 
eomplainant's bill of complaint herein for impertiuency and irrelevancy of 
statement, and for want of brevity and succinct statement of terms, and be- 
cause the same contains unnecessary récitals of documents and instruments, 
and because the same sets out in hsec verba instruments and writlngs and 
other matters wholly irrelevant, and for cause of exception show: 

1. That the whole of paragraph 1 is impertinent, irrelevant, wholly imma- 
terial, and unnecessary. 

2. That in paragraph 2 of said bill Is contained the following language: 
"That the objects of your orator's incorporation are 'to maintain a com- 
mercial exchange to promote uniformity in the customs and usages of mer- 
chants, to inculcate principles of justice and equity in trade, to facilitate the 
speedy adjustment of business disputes ; to acquire and disseminate valuable 
commercial and économie information, and generally to secure to its members 
the beneflts of co-operation in the furtherance of their legitimate pursuits,' 
and that It Is given by its charter ppwer to sue and be sued, receive and hold 
property of ail kinds, and dispose of the same by sale or otherwise." That 
the allégation and matter contained In said language is irrelevant, imma- 
terial, and wholly unnecessary. 

3. That in paragraph 2 of said eomplainant's bill is contained the follow- 
ing language: "To make such rules, régulations, and by-laws as it niay think 
proper or necessary for the government of said incorporation and its affairs, 
also the power to admit such persons to be members, and expel such members 
as it may see fit, in manner to be prescribed by its rules, régulations, and 
by-laws, and generally to do and carry on any business that is usually con- 
ducted by Boards of Trade or Chambers of Commerce; but that, as your 
orator is informed by counsel, it is not by its charter given the power to 
conduct a telegraph business, nor does said charter impose on your orator the 
duty of furnishing to the publie, or any person whatsoever, the knowledge of 
quotations of the priées made in transactions between its members withiu 
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Its excliange hall." That said language is irrelevant, uimecessary, wholly im- 
material, and impertinent. 

4. Tliat in paragraph 3 of complainant's bill there is contained tlie follow- 
ing language: "That your orator has at présent about 1,800 menibers, that it 
has provided in the city of Chicago an exchange building whieh cost upwards 
of $1,250,000 and that the yearly cost to your orator of maintainiug such 
building and conducting such exehange is more than $240,000, moi'e than 
$100.000 of which Is raised by yearly assessments upon its niembers, and that 
each membership in said exchange is now worth, for the purpose of sale or 
transfer, the sum of Si.OOO, and any person of good chsiracter and business 
integrity can become a member of your orator upon application to your orator 
and paying its regular initiation fee, or by aequiring in lieu thereof from a 
member a transfer of an existing membership, which is readily purchasable." 
That said language is impertinent, irrelevant, and wholly immaterial. 

5. That in paragraph 3 of complainant's bill Is contained the following 
language: • "Said transactions aggregating many million bushels of grain and 
many million pounds of hog products annually, and having become so large 
that said exchange has become one of the great grain and provision markets 
of the United Staies. That such purchases and sales are permitted by your 
orator to be made, and are made, only during said market hours and by open 
viva voce bidding." That said language is irrelevant, immaterial, unneces- 
sary, and impertinent. 

6. That in said paragraph 3 of complainant's bill is contained the following 
language: "And many persons throughout the United States who are en- 
gaged in the grain and provision business are willing to and actually pay, and 
for many years hâve paid, said telegraph companies large sums of money 
therefor ; and that your orator realizes froin the sale of said quotations to 
certain telegraph companies, as hereinafter more fully set fortli, large sums 
of money annually, but that said quotations are of such a peculiar lùnd of 
property that tlieir value dépends upon your orator's power to confine the 
transmission and distribution of said quotations to such telegraph companies 
and other distributing agencies as will contract therefor with your orator ; 
and the value of said quotations to your orator will be much impaired, if not 
wholly lost, if telegraph companies or others are allowed to receive or take 
the same without right, or surreptitiously, or by theft, and, when so acquired, 
to use the same or distribute them to the public for use." That said alléga- 
tions contained in said language are wholly immaterial, irrelevant, imperti- 
nent, and unnecessary. 

7. That said paragraph 3 contains the following language: "And that if 
any telegraph company or person is permitted to promptly acquire said quo- 
tations surreptitiously or by theft, and without paying your orator therefor, 
or if other persons shall simulate or counterfeit said quotations, or malve or 
distribute quotations similar or like said quotations of your orator, said con- 
tracting telegraph companies would be deterred from long coutinuing to pur- 
ehase said quotations of your orator, and thereby your orator's property right 
in said quotations, and the value of said right to your orator, will be de- 
stroyed and lost." That the allégations contained in said language are im- 
material, impertinent, irrelevant, and unnecessary. 

8. That the whole of paragraph 4 of said complainant's bill is impertinent, 
immaterial, unnecessary, and irrelevant, and should be expunged for that 
reason. 

9. And respondents except to the whole of paragraph 5 of complainant's 
bill for and in that the same is impertinent, unnecessary, irrelevant, and im- 
material, and for that reason should be expunged. 

10. And respondents except to the whole of paragraph 6 of complainant's 
bill for the reason that the same is impertinent, unnecessary, irrelevant, and 
immaterial, and for that reason should be expunged. 

11. And respondents except to ail that portion of paragraph 7 of complain- 
ant's bill setting out in hœc verba the contracts between the varions telegraph 
companies and the complainant, for the reason that the same is in violation 
of rule 26 of equity practice, prohibiting the setting out of instruments in heec 
verba, and for the further reason that said contracts with the telegraph com- 
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panies so set out in liiiec verba are wholly immaterial, uunecessary, Imperti- 
nent, and irrelevant to tlie case. 

12. That in the concliuling part of paragrapli 7 of ooniplainant's bill is the 
following language: "Wliich said coutract is still iu full force and etil'ect, 
and said Western Union ïelegrapli Company and said Tostal Telegrapli Cable 
Company hiave been since tUe date thereof, and now are receiviug from said 
Ëoard of Trade and seiliug to tlieir eustomers said quotatious, and tliat no 
Company, other than said four telegraph eoinpanies above named, bas songht 
or acquirèd from your orator the right to sell or distribute said quotations, 
except certain subsidiary companies of said Western Union Telegraph Com- 
pany and Postal Telegraph Cable Company, including the Gold & Stock Tele- 
graph Company* whieh bave signed agreements with your orator as provided 
in clause 8 of said cojitract between your orator and said Western Union and 
Postal Telegraph Cable Companies, but that the only one of said subsidiary 
companies se\ling or distributing said quotations within the state of Missouri 
is said Gold & Stock Telegraph Company, which acts only as the agent of 
said Western Union Telegraph Company in so doing, but that your orator is 
willing to make like contracts with any telegraph company desiring to hâve 
and distribute said quotations." That said allégations contained in said 
language are impertinent, irrelevant, unuecessary, and immaterial. 

13. That in paragrajjh 8 of complainant's bill there is the following lan- 
guage: "That your orator is informed and believes, and therefore charges the 
fact to be, that no person, flrm, or corporation is receiying said market quota- 
tions from and of said telegraph companies without having flrst executed and 
delivered one of the agreements in writing required in and by the said con- 
tracts aforesaid, and that every person receiving said quotations from said 
Western Union Telegraph Company or Postal Telegraph Cable Company, or 
any of said subsidiary companies, bas executed and delivered, as in said con- 
tract provided, an application, signed by such customer, in the form set out 
in said contract between said two telegraph companies and your orator, and 
that each person, flrm, or corporation receiving said quotations from said 
Chicago & Milwaukee Telegraph Company and said Cleveland Telegraph Com- 
pany has signed an application and contract, either in the form set out in said 
contract between said Western Union Telegraph Company and Postal Tele- 
graph Cable Company and your orator, or in the form hereto attached and 
marked 'Exhibit A.' " That the allégations in said language are impertinent, 
Immaterial, irrelevant, and unnecessary. 

14. That in said paragraph 8 of complainant's bill is the following language: 
"And that neither National Board of Trade of Kansas City, Mo., Charles C. 
Christie, Andrew M. McDearmott, Bruce Detricb, George W. Clawson, Wil- 
liam J. Fox, James Donohue, Christian T. Martin, V. G. Gilligan, Henry 
Stevens, George Carpenter, Charles A. Lee, John Quinn, Maurice J. Lane, 
George Long, Mark L. Tankersley, Harry Oline, Harry Meredith, Frank J. 
Miner, nor W. T. Harris has delivered to any of said telegraph companies 
a contract therefor in either of the forms labove set out." That said alléga- 
tions in the language aforesaid are impertinent, unnecessary, immaterial, and 
irrelevant to any issue in the cause. 

15. That in said paragraph 8 of complainant's bill is the following language: 
"Nor has any of said défendants acquirèd tlie rigbt to receive said quotations 
under or by virtue of an.v contract with any of said telegraph companies, or 
under any correspondeut's contract, as provided in said contract with said 
telegraph company, by reason whereof neither of said défendants is entitled 
to receive (or is receiving) said quotations from any of said telegraph com- 
panies, nor entitled to receive said quotations from any perSon to whom any 
of said telegraph companies is furnishing said quotations." That said alléga- 
tions in the language aforesaid are impertinent, irrelevant, unnecessary, and 
wholly immaterial. 

16. And respondents except to the whole of paragraph 9 of said complain- 
ant's bill for impertinency, irrelevancy, immateriality, and because the same 
and the allégations therein are wholly unnecessary, and for that reason re- 
spondents ask that the wbole of said paragraph 9 of cïomplainant's bill be 
expunged. 
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17. That in paragrapli 10 of coiiipliiiuant's bill is the followiug language: 
"That your orator is informée! and l)eUeves tliat sald Christie. Cliristie Grain 
& Stock Company, McDearmott, JlcDearniott Commission Comi)any, Miner, 
and Cella Commission Company, lielng t)y said injunotions eujoined from re- 
(•eiving, using, or dlsplaying tlie quotations ot" your orator, conceived the pur- 
pose of evading said injunotions by «nmterfeiting and simulating your orator's 
said quotations, and thereby, in spite of said injunetions, getting quotations 
for lise in their offices whicli their customers would regard as in reality, or 
substantially, tlie quotations of your orator, and for this purpose applied to 
and induced sald otlier défendants to co-operate with and assist them in so 
simulating and counterfeiting said quotations." That said allégations in the 
language aforesaid are impertinent, irrelevant, immaterlal, and wholly un- 
necessary. 

18. That in said paragraph 10 of complalnant's bill Is the followlng lan- 
guage: "That for many years prlor to the 21st of June, 1905, there had 
existed a regular commercial exchange, called the Kansas City Board of Trade, 
in the city of Kansas City, Mo., which had a large number of members, maiu- 
tained a large exchange room in said city of Kansas City, wherein its members 
met daily to buy and sell for future delivery, by open viva voce bidding among 
themselves, ail kinds of grain, which sald Kansas City Board of Trade pro- 
vided facilities for ail the grain coming to said city. That upon said exchange 
contracts are, and for many years hâve been, made for future as well as 
présent delivery ; but that in said trading on said exehange there were not 
made contracts for future delivery wherein it was contemplated or specifled 
that the grain sold or bought should be delivered at the city of Chicago, or 
by the delivery of warehouse receipts issued by warehouses loeated In Chicago. 
That the priées so made on said Board of Trade of Kansas City represented 
the prevailing priées of grain in Kansas City for présent and future delivery, 
and said priées hâve been by said Board of Trade coUected and disseminated 
to those engaged or interested in the grain trade of Kansas City." That the 
allégations and matter contained in said language are impertinent, irrelevant, 
immaterial, and unuecessary. 

19. That in said paragraph 10 of complalnant's bill Is the following lan- 
guage: "But that there were not, nor are there, any business conditions 
justifying or giving rise to any trading in grain or provisions in Kansas City 
which eonteniplate or involve delivery in Chicago, or of grain or provisions 
loeated in Chicago, or to the dissémination of quotations of priées in such 
transactions." That said allégation and matter contained in said language 
are impertinent, immaterial, irrelevant, and wholly unnecessary. 

20. That in said paragraph 10 is contained the following language: "But 
that, as your orator is informed and believes, to carry out said illégal pur- 
pose of counterfeiting, and thereby indireetly getting the beneflt of, said quo- 
tations of your orator, the défendants herein, other than said National Board 
of Trade of Kansas City, Mo., co-operating with sundry other persons, on or 
about the Ist day of June, 1903, organized the défendant National Board of 
Trade of Kansas City, Mo., and rented a building in said Kansas City, and 
hâve since pretended to maintain there a commercial exchange, whereon is 
pretended to be transacted the business of buying and selling grain and pro- 
visions." That said allégation in the language aforesaid is impertinent, un- 
necessary, irrelevant, and immaterial. 

21. That in said paragraph 10 of eomplainant's bill is the following lan- 
guage: "But that the real purpose and alm of said défendants, and the real 
business conducte<l upon said exchange, are, through the instrumentai] ty 
of said so-calied exehange, to make quotations of priées of wheat, corn, oats, 
pork, lard, and short ribs (which are the eommodities covered by said con- 
tinuons quotations of your orator), wliich shall be so nearly identieal witli 
said continuons quotations of your orator that said détendants and others 
purchasing from said National Board of Trade would hâve the beneflt and use 
of said quotations of your orator without acquiriug from your orator the right 
to receive the same." That the allégations in the language aforesaid are im- 
pertinent, unnecessary, irrelevant, and immaterial. 

22. That in said paragraph 10 of eomplainant's bill is the following lan- 



244 154 FEDERAL EEPORTEB. 

gnniïe: "And in order to overcome this, and so make the qiiotations practical- 
!y similar to said quotatlons of your orator, said défendants prétend and as- 
sert tliat the transactions made in said exeliange room of said National Board 
of Trade are for future delivery, and contemplate delivery in the city of Chi- 
cago, or the delivery of warehouse receipts Issued hy Chicago warehouses." 
That said allégation in the language aforesaid is impertinent, unueeessary, 
irrelevant, and immaterial. 

23. That in said paragraph 10 is contained the foUowing language: "But 
your orator charges that noue of said bidding and ofCering is bona fide or a 
real making of contracts for the purqhàse and sale of grain or provisions, nor 
do any of said parties therei;o contemplate or intend a real delivery in Chicago, 
or of property in Chicago, but that said prêteuse of a delivery in Chicago is 
adopted by the défendants to conceal the real purpose of said pretended trad- 
ing, and because otherwise said pretended priées and quotatlons could not be 
made to conf oïm to thé priées in your o'rator's quotatlons, as the priées of grain 
and provisions deliverable in the city of Kansas City are always so variant 
from the priées of grain and provisions deliverable in Chicago." That the 
said allégation in the language aforesaid is impertinent, unhecessary, irrel- 
evant, and immaterial. 

Upon ail of which the. respondents âbove named respectfully ask the judg- 
ment of the court. 

Défendants Fox, Minor, and the Cella Commission Company ex- 
cepted to the bill as folio W.S : ' . 

Corne noW' the respondents William J. Fox, Frank J. Minoï, and Cella Com- 
mission Company, by their counsel, Messrs. Bond, Marshall & Bond, and ex- 
cept to the complainant's bill herein for impertinency, Irrelevancy of state- 
ment, and for want of brevity and succinct statement of terms, and because 
the same contains unnecessary récitals of documents and instruments, and 
because the same sets ont in hgec verba instruments of writing and other 
matters v^hoUy irrelevant, and for cause of exception adopt as their own and 
file and submit as their exceptions the exceptions as heretofore filed and sub- 
mitted by the other respondents in this cause. 

Henry S. Robbins and Kimbrough Stone, for complainant. 
Harkless, Crysler & Histed, for défendants. 

PHIIylPS, District Judge. An exception to a bill of complaint is 
in some respects like a demurrer. If it go to the whole bill, and any 
part of it be good, the exception cannot be sustained in part and over- 
ruled in part, but the whole exception must be overruled. So, if an 
exception be taken to a whole paragraph, any part of which is good 
and sufficient, the exception must be denied as a whole. 

Exception 1. This exception goes to the whole of paragraph 1. This 
paragraph contains the essential averments of diverse citizenship es- 
sential to "confer jurisdiction on this court over the controversy. The 
exception must therefore be overruled. 

Exception 2. The matter sought to be expunged by this exception 
contains a recitation of the objects of the complainant corporation, 
doubtless as defined by its charter. As such it is material to show the 
objects, purposes, and powers of the corporation. The exception is 
overruled. 

Exception 3. This exception goes to the recitations of the powers 
conferred upon the complainant corporation as deduced from its char- 
ter. This exception is overruled. 

Exception 4. No matters should be alleged, even by way of recita- 
tion, in a bill of complaint, which are not material, on which an issue 
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can be made and évidence taken to support it, as essential to the cause 
of action. The number of the members of the compiainant corpora- 
tion, and the cost of its building and the maintenance and conducting 
tliereof, and how this necessary fund is raised, and the worth of a 
membership in the exchange, and the character of the persons who 
may be admitted thereto, are quite immaterial, and are not essential 
to the maintenance of this bill by the complainant. The exception is 
sustained. 

Exception 5. This exception goes to a part of the same paragraph ; 
but, as it goes to the allégation that such purchases and sales are made 
only during market hours, the exception is too broad, and must there- 
fore be overruled. 

Exception 6. The recitations in this part of paragraph 3 as to the 
number of persons throughout the United States engaged in the grain 
and provision business who pay the telegraph companies large sums 
of money, and the amounts realized by the complainant for quota- 
tions given to said companies, might be quite immaterial to sustain the 
right of action on the part of the complainant. But the portion sought 
to be expunged by this exception allèges the peculiar character and 
kind of property the complainant bas in the quotations furnished to 
the telegraph companies, and that this property interest will be im- 
paired or lost if the telegraph companies or others are allowed to 
receive or take the same without right, surreptitiously or otherwise. 
The underlying basis of complainant's claim is that it bas a property 
right and interest in said quotations which the law will protect, and, 
when invaded and injured by the alleged misconduct of the défendants, 
becomes the subject of protection by appeal to the courts. As the ex- 
ception goes in part to matter which is good, the whole exception must 
be overruled. 

Exception 7. This exception goes to another portion of the same 
paragraph, and is overruled for the same reason. 

Exception 8. This exception goes to the whole of paragraph 4 of the 
bill. This paragraph sets out, with perhaps some unnecessary détail, 
the manner of the opération of the complainant Board of Trade, or 
exchange, and the way in which the information of the opérations 
and markets of the board are distributed and conveyed through the 
telegraph companies throughout the country, and the time occupied 
in the dissémination of this information. This is not immaterial mat- 
ter, for reasons so palpable, in view of the method of transacting the 
complainant's business and the importance of persons not members 
of the association obtaining the information which constitutes the prop- 
erty of the complainant within the given period, as not to require dis- 
cussion. This exception is overruled. 

Exception 9. This exception goes to the whole of paragraph 5 of 
the bill. The matters recited in the first part of this paragraph tend 
to show how the Western Union Telegraph Company and the Postal 
Telegraph Cable Company, through which information of the quota- 
tions of the markets given out by the complainant exchange were con- 
veyed in violation of good faith under the licenses given by the com- 
plainant to said telegraph companies, by the latter surreptitiously giv- 
ing out such information for hire to persons other than members of 
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the board of exchange, to its great détriment; that by such means 
what are known as "bucket shops," with which some of the défendants, 
who are alleged to hâve been the promoters of the défendant National 
Board of Trade of Kansas City, were connected, and which concerns 
were wholly dépendent upon thus obtaining this information through 
the telegraph companies for their business existence; and tliat thèse 
abuses had become so serions as to bring into discrédit and disrepute 
the business character of the complainant, whereby the complainant 
and its members were deprived of many customers and large sums of 
money in émoluments and commissions, which would otherwise corne 
to them, but for such discrédit cast upon them, and that thereby the 
complainant was embarrassed and hindered in fulfilling and carrying 
out the objects for which it was organized, necessitating the termina- 
tion of such licenses to said telegraph companies, which was the oc- 
casion of the institution of régulations by it to prevent the sale and 
distribution of such quotations by the telegraph companies, and to 
that end expressed said régulations in a written contract to be signed 
by the telegraph companies distributing said quotations, obligating the 
telegraph companies not to give or sell such quotations to any so-called 
"bucket shop," or to any other telegraph company, and by reason 
whereof neither of said telegraph companies were, after August 1, 
1900, and prior to April 1, 1901, entitled tO or did receive or distribute 
said market quotations. In view of the subséquent allégations of the 
bill, showing that out of this condition of afifairs originated the contract 
between the complainant and the telegraph companies, it must be con- 
ceded that the matter of inducement which led up to the régulations 
imposed by the complainant ahd said contracts are not immaterial. 
This exception is therefore overruled. 

Exception 10. This exception goes to the whole of paragraph 6 
of the bill. This paragraph sets out the relations of the complainant 
with the Cleveland Telegraph Company and the Chicago & Milwaukee 
Telegraph Company, and its régulations and contracts with them. I 
am unable to perceive the connection of this matter of history with 
the issues involved in this case; there being no claim that the défend- 
ants are in any wise connected with such telegraph companies, or that 
they are asserting any right or doing any act which in any wise in- 
fringes upon or affects the relations between the complainant and 
thèse défendants. This exception is sustained. 

Exception 11. This exception goes to the matter of pleading the con- 
tract between the various telegraph companies and the complainant. 
The bill incorporâtes in hase verba the printed contract in extenso, even 
down to the printed names of the signatures and the attestation there- 
of. This is violative of rule 26 of the equity rules, which requires 
that bills shall be expressed in brief and succinct terms, "and shall 
contain no unnecessary récitals of deeds, documents, contracts, or 
other instruments, in hsec verba." This is a wholesome rule of plead- 
ing. It is intended to prevent the unnecessary verbiage of contracts 
and deeds, which are rather formai, than substantial. The substantive 
efifect of said contracts could well be expressed in one-fourth oî the 
space occupied by the infinité recitations and détails of this printed 
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contract. The exception to this part of the paragraph is well taken, 
and the pleading should be reformed in this respect. 

Exception 12. This exception goes to the remaining part of para- 
graph 7. It is to be conceded that the allégation in this portion ex- 
cepted to — "that your orator is willing to make like contracts with any 
telegraph company desiring to hâve and distribute said quotations" — 
is quite impertinent, as its willingness to make contracts with any 
telegraph company could hardly présent issuable matter on which tes- 
timony could well be taken ; but the vice of the exception is that it 
goes to other matter in that part of the paragraph which is not wholly 
immaterial, and it must therefore be overruled. 

Exception 13. This exception goes to a part of paragraph 8 of the 
bill, and the court is of opinion it is well taken. It is quite immaterial 
that no person or corporation is receiving market quotations from any 
of the telegraph companies without having executed the written agree- 
ment specified in .said contracts. The issue hère is whether vhe défend- 
ants hâve such contracts or are complying therewith, or whether they 
hâve licenses to use the quotations of the complainant company. 
Whether or not other persons hâve such Hcenses or contracts, or are 
complying therewith, do not concern thèse défendants. This exception 
is therefore sustained. 

Exception 14. This exception goes to the allégation in said para- 
graph 8 that none of the défendants herein hâve delivered to any of 
said telegraph companies a contract therefor in the forms set out. 
This exception must be overruled, as it goes to the very gist of the 
cause of action as to whether or not thèse défendants hâve the requisite 
contracts with or licenses from the complainant. 

Exception 15. This exception goes to that part of paragraph 8 
which allèges th.at the défendants hâve not acquired the right to re- 
ceive said quotations under any contract with the telegraph companies, 
and that they are not entitled to receive such quotations from any of 
the telegraph companies, nor from any person to whom any of said 
telegraph companies are furnishing said quotations. This is unques- 
tionably material, and the exception must be overruled. 

Exception 16. This exception goes to the whole of paragraph 9 of 
the bill. This paragraph recites that, after the exécution of said con- 
tracts between the complainant and the telegraph companies, certain 
persons, after April, 1901, conducting so-called "bucket-shops," were 
obtaining the quotations of the complainant company in a surreptitious 
manner, without contract with or license from said companies; and 
thereupon certain injunction suits were instituted in diiïerent courts 
over the country, some of which were against some of the présent de- 
fendants, which suits were successfully prosecuted against them. The 
best test of the materiality of .such an issue as this would be, would 
the record of the proceedings in said suits be compétent évidence 
against the défendants on the hearing of this bill of complaint? The 
objection to their admissibility would readily occur that the proceed- 
ings and judgments were res inter alios acta — arising on a diiïerent 
State of facts, in proceedings to which some of the défendants hère 
concerned were not parties, and which proceedings could not be plead- 
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ed as res adjudicata. It might be — at least the court vvill not hère 
undertake to say-^that the history of the antécédent litigation touch- 
ing the improper use of the quotations furnished by the complainant, 
if known to the défendants, vvould be compétent évidence on the al- 
leged fraudulent scheme and device of the défendants in organizing the 
National Board of Trade of Kansas City. If compétent for such pur- 
pose, it would be mère matter of évidence, which should not be set out 
in the bill of complaint. This exception must be sustaincd. 

Exception 17. This exception goes to that part of paragraph 10 of 
the bill which allèges that the complainant is informed and believes 
that the said Christie, Christie Grain & Stock Company, McDearmott, 
McDearmott Commission Company, Miner, and Cella Commission 
Company, having been enjoined from receiving, using, or exhibiting 
the quotations of the complainant, conceived the purpose of evading 
said injunctions by counterfeiting and simulating the complainant's 
quotations, and induced the other défendants to co-operate with them 
in simulating said quotations. As this allégation is predicated upon 
the injunction proceedings set out in the preceding paragraph, and is 
mère matter of évidence on the quo animo of the défendants in or- 
ganizing the National Board of Trade of Kansas City, it is unneces- 
sary to plead it, and the exception is sustained. 

Exception 18. This exception goes to that part of paragraph 10 of 
the bill which allèges, in substance, the existence of the Kansas City 
Board of Trade, and what it was designed to accomplish, and what it 
did, and what it represented. This, it seems to me, is quite immaterial 
to the essential issues involved in this controversy between the com- 
plainant and the défendants. It is quite impertinent, and the excep- 
tion must be sustained. 

Exception 19. This exception goes to that part of paragraph 10 of 
the bill which allèges that there were no business conditions justify- 
ing or giving rise to any trading in grain or provisions in Kansas 
City which conteniplated or involved delivery in Chicago, or of grain 
or provisions located in Chicago, or to the dissémination of quota- 
tions of priées in such transactions. It is not perceived how such mat- 
ters concern the défendants, or why they are essential to the mainte- 
nance of the complainant's cause of action. This exception is sus- 
tained. 

Exception 20. This exception goes to that part of paragraph 10 
which charges that, to carry out the illégal purpose of counterfeiting 
and indirectly getting the benefit of the complainant's quotations, the 
défendants, other than the National Board of Trade of Kansas City, 
co-operating with other persons, on or about the Ist day of June, 1905, 
organized the défendant National Board of Trade of Kansas City, 
and rented a building at Kansas City to maintain a commercial ex- 
change, etc. This allégation is not immaterial, as it bears upon the 
history and purposes of the organization of said National Board of 
Trade of Kansas City and its pretensions. This exception must be 
overruled. 

Exception 31. This exception also goes to paragraph 10, and that 
part thereof which sets out the purposes and aims of the défendants 
to obtain the continuons quotations of the complainant company in 
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fraud of its rights. This is the very méat of this controversy, and 
the exception must be overruled. 

Exception 23. This exception also goes to another portion of para- 
graph 10 of the bill, which allèges that in order to overcome the légal 
obstacles, and to siniulate the quotations of the complainant, the de- 
fendants, by pretension, assert that the transactions made in the ex- 
change room of the National Board of Trade of Kansas City are for 
future deliveries, etc., in the city of Chicago, or the delivery of ware- 
house receipts issued by Chicago warehotises. This is a part of the 
exposition and delineation of the methods pursued by the défendants, 
which enabled them to violate the claimed property rights of the com- 
plainant company, and as such is by no means impertinent matter. 
This exception is overruled. 

Exception 23. This exception goes to that portion of paragraph 10 
which charges that the biddings and ofïerings of the défendants 
through said National Board of Trade are not bona fide; that their 
contracts for the purchase and sale of grain and provisions are not 
real ; that they do not contemplate or intend to make real deliveries 
in Chicago, or of property in Chicago ; and that said pretenses of de- 
liveries, etc., are adopted by défendants to conceal the real purposes 
of their pretended trading, etc. This is so obviously pertinent to the 
issues involved as not to need discussion, and the exception must be 
overruled. 



In re HOPPER-MORGAN CO. 
(District Court, N. D. New Yorli. June 7, 1907.) 

1. Courts— Fedeeal Courts— Following State Décisions. 

On questions of gênerai commercial law tlie courts of the United 
States are bound hy tlie décisions of state courts only when such dé- 
cisions are by the liighest court of the state and are based either on a 
statute or a long-established local custom having the force of a statute. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 979. 
~ Conclusiveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. Ry. Co. v. Morgan, 21 C. C. A. 478, and Union 
& Planters' Bank v. City of Memphis, 49 C. C. A. 468.] 

2. BiLLS AND Notes — Accommodation Note — Holdee fob Value. 

Under section 51 of the negotiable instruments law of New York (Laws 
1897, p. 727, c. 612), which provides that "value is any considération suffl- 
cient to support a simple contract," and that "an antécédent or pre-exist- 
ing debt constitutes value," an indorsee of an accommodation note, which 
toolî the same from another indorsee before maturity, in good faith, 
and without notice of any défense, as collatéral security for an anté- 
cédent debt of the immédiate indorser, is a holder for value, or occu- 
pies the position of a holder for value, and may enforce the note against 
the maker, although it surrendered no right In respect to the original 
debt, and although the note was Invalid and illégal in its inception. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 7, Bills and Notes, 
§§ 922, 935.] 

In Bankruptcy. Review of order of Joseph B. Atwell, Esq., référée 
in bankruptcy, disallowing the claim of First National Bank of 
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Northampton Mass., on a note of $5,000 made by said bankrupt, PIop- 
per-Morgan Company, dated the 4th day of April, 1905, and which 
note was givpn without considération, as an accommodation, and not 
in the business of said maker, a corporation. 

Lansing & Lansing, for claimant. 
Brown, Carlisle & McCartin, for trustée. 

RAY, District Judge. At the times mentioned the bankrupt, Hopper- 
Morgan Company, was a business corporation organized and existing 
under the laws of the state of New York, engaged in the business of 
making and selling writing tablets and other similar paper products. 
It had its principal olîfice and factory in the city of Watertown, N. Y., 
but at one time maintained an office in the city of New York, where 
Roger Morgan, its treasurer, resided and had an office at the times in 
question. The authorized capital stock of the company was $200,000. 
only $150,000 of which was issued. Roger Morgan and the estate of 
Elisha Morgan, his father, owned ail the stock, except 50 shares owned 
by olie Bertrand Hopper, and 1 share owned or held by one E. H. 
Bridge. Said Roger RIorgan was also the gênerai manager of the cor- 
poration and had sole charge of its finances. Said E. H. Bridge was the 
assistant treasurer, and resided at Watertown, and managed the com- 
pany, and drew checks, and discounted the regular paper of the com- 
pany, which he had authority to do. One D. H. Morgan was the 
président of the company but he took no interest or part in its manage- 
ment. The claimant, First National Bank of Northampton Mass.. was 
and is a duly organized national bank doing business at Northampton, 
Mass. One Kneeland was its cashier. The Brattleboro Manufactur- 
ing Company was a manufacturing corporation located and doing busi- 
ness at Brattleboro, state of Vermont. Charles H. Thompson was its 
président. He and his family practically owned the company. This 
Brattleboro Company was a regular customer of the First National 
Bank of Northampton. Kneeland and Thompson knew each other well. 
From May to October the Hopper-Morgan. Company was a borrower. 
and known to be such. Its business was successful, and it was well 
rated with Dun & Co. and Bradstreet, and at the time the notes to be 
mentioned were given it was a solvent concern. In 1905, and shortly 
before the issuing of the note in question, this company had been at- 
tempting to raise money for its business purposes. 

In March, ,1905, one Edward E. Trautwine proposed to said Roger 
Morgan, treasurer and manager of Hopper-Morgan Company, that he 
issue notes of said corporation for accommodation in the sum of $50,- 
000, and thàt for their use he would pay 3 per cent., and would also 
procure tq be discounted $10,000 of the paper of the company at 6 
per cent, and give receipts for the $50,000 of notes from some reliable 
concern. Morgan was then endeavoring to raise funds to carry his 
company through the summer of 1905. March 29th Morgan made 
and issued $50,000 of the notes of thé company and delivered them to 
Trautwine under the said proposition. Later, and on or about April 
4, 1905, Morgan made and issued another batch of thèse notes, amount- 
ing to $50,000, under an agreement to receive 3 per cent, for the use of 
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them. AU of the notes were ïssued under an agreement that they were 
not to be a charge against the Hopper-Morgan Company and should be 
returned 10 days before maturity. Later on other parties appeared in 
connection with the transactions, and Morgan issued other notes of 
the Company, in ail about $160,000. He was paid $3,000 for this loan 
of the crédit of the company. About $1.500 of this he applied on pay- 
ment of a note of the company. In the fore part of April Morgan was 
aware that such part of the paper as was issued for regular discount 
could not be discounted, and he also learned that some of the notes had 
been sold and negotiated in violation of the agreement. In April Mor- 
gan received inquiries from certain parties who had purchased some of 
this paper as to the validity of the paper, and he stated in reply that it 
was good and would be paid at maturity. Neither Morgan nor the 
company took any steps to prevent this use of this paper. Bridge, the 
assistant treasurer, knew of the issue of the paper, but not ail the facts 
and circumstances. Originally the notes issued were for $5,000 and 
$2,500 each, but later notes for a smaller amount were issued. Morgan 
knew that ail the paper so issued was to be used outside the state of 
New York. It was ail made in New York and payable in New York 
State. 

On or about April 4, 1905, said Charles H. Thompson, the said prési- 
dent of the said Brattleboro Manufacturing Comany, took to the said 
National Bank of Northampton one of said notes for $2,500, indorsed by 
said Brattleboro Company and by Thompson individually, and presented 
it for discount. Kneeland, the cashier, looked up the rating of the 
maker, discounted the note, and placed the proceeds to the crédit of the 
Brattleboro Company, which company subsequently drew out and used 
the proceeds. No question is made as to this note. June 10 or 12, 1905, 
said Thompson took the $5,000 note, in question hère, to the said Na- 
tional Bank of Northampton, and requested the bank to discount it, 
which the bank refused to do. The Brattleboro Manufacturing Com- 
pany had then overdrawn its account with the National Bank of 
Northampton $1,483.21, and was also owing it for money advanced on 
a note for $3,000 made by Van Houten Bros. Jewelry Company, dated 
February 24, 1905, payable six months after date, and indorsed by said 
jewelry company, the Brattleboro Company, Elizabeth C. Thompson, 
and said Charles H. Thompson, and was also owing said bank a note 
of $1,800 made by the Brattleboro Company and indorsed by said Helen 
E. Thompson. Thompson stated to the bank that the Liberty Nation- 
al Bank in New York offered to discount the said $5,000 note, if his 
company (the Brattleboro Company) would open an account with them. 
He also stated he desired to discount the note and get a crédit of $2,200 
to make the account of the Brattleboro Company with the National 
Bank of Northampton good. The Northampton Bank did not discount 
the note. This $5,000 note reads as follows : 

•'$5,000. Watei'town, N. T., April 4, 1905. 

"Four months after date we promisp to pay to the order of ourselves five 
thousand dollars at Liberty National Bank, N. Y. City, value received. 
"[Signed] IIopper-Morgau Company, 

'■Roger Morgan, Treasurer." 
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It was indorsed as follows : 

"Hopper-Morgan Co., Roger Morgan, Treas. 
"Brattleboro Mfg. Co., Cbas II. Tliouipsoii, Près. 
"Cbas. H. Thompson." 

It was one of the batch of $50,000 issued April 4, 1905, by Morgan 
as before stated. It does not appear that the National Bank of 
Northampton made any inquiries as to the piirpose for which the note 
was made, or as to how the Brattleboro Company came by it. It does 
not affirmatively appear that the said bank had any notice of any infirm- 
ity in the note. It does not affirmatively appear how the Brattleboro 
Company or Thompson came by it. It does not affirmatively appear 
that it paid value or took it in due course of business. It does not af- 
firmatively appear said company did not. On the 14th day of June, 
1905, said Charles H. Thompson reappeared at said Northampton bank 
with said $5,000 note, and that bank sent it to its correspondent in New 
York, with a request that it discount the note. This correspondent did 
not discount it. Thereupon, without inquiry, so far as appears, as to 
the purpose for which the note was given, said National Bank of North- 
ampton took the said $5,000 note as collatéral security for such over- 
draft of $1,483.21, the money advanced on said Van Houten Bros. Jew- 
elry Company note and said note made by the Brattleboro Company 
and indorsed by Helen E. Thompson. It was not takgn or accepted in 
payment of such indebtedness to the bank or of any part of same. 
Kneeland, the cashier, testified the bank took it largely on the strength 
of the Brattleboro Manufacturing Company. Thèse items of indebted- 
ness of the Brattleboro Company to the National Bank of Northampton 
still remain unpaid, except as follows : 

On the 13th day of October, 1905, the said bank sold the said Van 
Houten Bros. Jewelry Company note to the Vermont National Bank of 
Brattleboro, Vt., for $3,026.50, the face of the note and interest, and 
gave to said bank the following written agreement in référence to said 
$5,000 note of the Hopper-Morgan Company, viz. : 

"Northampton, Mass., Oet. 14th, 1905. 
"In considération that the Vermont Nat. Bank of Brattleboro, Vermont, 
bas agreed to buy a promissory note o£ Van Houten Bros. Jewelry Co. in the 
sum of $3,000, bearing date Feb. 24th, 1905, and payable six months after 
date to order of onrselves and indorsed by Van Houten Bros. .Tewelry Co., 
Brattleboro Mfg. Oo., Elizabeth C. Thompson, and Chas. H. Thompson, thi.'t 
bank agrées as to the note of Hopper-Morgan Co., $5.000, which Is deposited 
with it as collatéral, that if it collects any part thereof it will, after apply- 
iug the proceeds to the following claims, as to which it is held as collatéral, 
namely, $1,483.21 and interest, and note $1,800 made by the Brattleboro Mfg. 
Co. and ail expenses of collection, pay to the Vermont Nat. Bank of Brattle- 
boro the surplus, if any. 

"[Signed] The First N. Bank of Northampton, 

"P. N. Kneeland, Cash." 

So far as appears, the Vermont National Bank made no inquiries as 
to the purpose for which or considération on which said note was given. 
It is ciear that the claimant, First National Bank of Northampton, 
never parted with any value for such note of $5,000, or surrendered any 
right, or postponed any right of action, or extended crédit on the faith 
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of it. It took it as collatéral security merely for an old indebtedness 
and se holds same. 

Section 51 of the negotiable instruments law of the state of New 
York (Laws 1897, p. 7'37, c. 612), provides as follows : 

"Value is any considération sufflcient to support a simple contraet. Au 
antécédent or pre-existing debt constitutes value, and is deenied such wbether 
the instrument is payable on demand or at a future time." 

Does this mean that a person who takes the note of a third person 
as collatéral security merely for a pre-existing debt, not in payment 
thereof, and holds and retains such pre-existing debt, and who does 
not extend time of payment, or part with any considération, or sur- 
render any right, and who bas no notice of any infirmity in the note 
taken as collatéral, become a holder thereof in good faith and for val- 
ue? He holds in good faith, for he bas no notice of any infîrmity in 
the note. If the note is taken in payment of the pre-existing debt, and 
that debt is surrendered or canceled, then, under the statute quoted, 
the "antécédent or pre-existing debt constitutes value," and the holder 
is a holder in good faith and for value. The contention is that, while 
a pre-existing or antécédent debt constitutes value, it is only when such 
debt is canceled or surrendered, or its payment postponed, that the stat- 
ute applies. I do not think this contention is exactly correct. 

The law of the state of New York is that a note made as the one in 
question was is only valid and enforceable in the hands of a holder 
in good faith and for value. This means, it is said, the absence of 
knowledge of infirrnity in the note and the payment of or parting with 
some valuable right or thing for the note. That a debt owing to a per- 
son is a thing of value cannot be questioned, and its âge is immaterial, 
provided remedy for collection is not barred and the payor is solvent. 
This always bas been law, and I trust always will be, although some 
would wipe out ail debts and obligations to pay just debts. The sur- 
render and cancellation of an antécédent or pre-existing debt bas in 
New York always been regarded as the paying or giving of value for 
the note of a third person. Section 51 of the negotiable instruments 
law is declaratory of the law as it existed in New York prior to its en- 
actment. Section 53 of the same act déclares "what constitutes holder 
for value." It says: ^ 

"Where value bas at any time been given for the instrument, the holder is 
deemed a holder for value in respect to ail parties who beeame such prior 
to that time." 

Hère is a distinct déclaration that "value" must hâve been "given for 
the instrument" ; that is, going back to section 51, if the value con- 
sisted in an antécédent or pre-existing debt, it must bave been given, 
given up or surrendered, or canceled, as a considération for the instru- 
ment or note. That a person who merely takes the note of a third 
person as collatéral security for the payment of a pre-existing debt due 
him, and who in considération of such collatéral gives up nothing, sur- 
renders nothing, does not extend payment, or discontinue collection, 
etc., has "given" anything for the "instrument," the note, is a proposi- 
tion my mind cannot comprehend. He has not paid or parted with 
anything. He has not agreed to pay or part with anything. He has 
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surrendered no right. He has not extended time of payment. He 
has neiiher foreborne nor agreed to forbear anything. If, however, 
such holder assumes any duty or obligation, he becomes a holder for 
value, or occupies the position of a holder for value, as we shall sec 
later. By section S4 of the same act it is provided : 

"Absence or failur« of considération is matter of défense as against any 
person not a holder in due course." 

Section 91 defines a holder in due course, viz. : 

"Sec. 91. What constitutes a tiolder in due course. — A holder in due course 
Is a holder who bas taken the instrument under the following conditions: 

"1. That it is complète and regular upon its face ; 

"2. That he became the holder of it before it was overdue, and without 
notice that it had been previously dishonored, if such was the fact; 

"3. That he took it In good faith and for value; 

"4. That at the time it was negotiated to him he had no notice of any in- 
flrmity in the instrument or defect in the title of the person negotiating it." 

This question has been three times passed upon by the Appellate 
Division of the Suprême Court of the state of New York ; the holding 
in each case being that, to eut off the défense that the note was ille- 
gally issued without considération and has been wrongfully diverted, 
the holder must show, if the considération given by him was an anté- 
cédent or pre-existing debt, that he surrendered or canceled such debt. 
Sutherland v. Mead, 80 App. Div. 103, 80 N. Y. Supp. 504 ; Roseman 
v. Mahony, 86 App. Div. 377, 83 N. Y. Supp. 749 ; Bank of America 
v. Waydell, 103 App. Div. 25, 33, 92 N. Y. Supp. 666, affirmed, not • 
passing on this point, 187 N. Y. 115, 79 N. E. 857. 

In Sutherland v. Mead, supra, the court said : 

"It is said, however, that the uegotiable instruments law has changea the 
rule in respect to what constitutes considération for a promlssory note, it 
being claimed that a pre-existing indebteduess is a good considération and 
renders the holder thereof a holder for value of a note taken as security 
therefor, as against accommodation indorsers, even though the note bas been 
fraudulently diverted from the purpose for which it was given and the in- 
dorsers hâve reeeived no value. Since 1822, when Coddlngton v. Bay, 20 
Johns. (N. Y.) 637, 11 Am. Dec. 342, was decided, it has been the settled law 
of this state that accommodation makers or indorsers of negotiable paper 
were not liable to a holder thereof where the same had been fraudulently 
diverted frona the purpose for vv'hich it was made or the indorsement given 
and the holder had reeeived it solely as collatéral security for an antécédent 
debt. Comstock v. Hier, 73 N. Y. 269, 29 Am. Rep. 142. In other words, the 
surety has the right to impose such liability upon his obligation as he sees 
flt, and he is not to be made liable outside the terms of his engagement in 
the case of negotiable paper, except for the beueflt of a bona flde holder who 
parted wlth value and vyas misled to his préjudice. United States Nat. Bank 
V, Ewing, 131 N. Y. 506, 30 N. E. 501, 27 Am. St. Eep. 615. Whatever may 
hâve been the rule with respect to this question in other Jurisdictions, it 
has been the law of this state, vmiformly enforced during this period of time, 
and still is the law unless the negotiable instruments law (Laws 1897, c. 612) 
has changed the same. Section 51 of such act provides: 'Value is any con- 
sidération sufflcient to support a simple coutract. An antécédent or pre-ex- 
isting debt constitutes value ; and is deemed such whether the instrument is 
payable on demand or at a future time.' Standing alone, this provision has 
not changed the existing law. It was always the law of this state that a 
considération sufflcient to support a simple contract constituted a good con- 
sidération for the instrument. This déclaration, therefore, upon this subject, 
added nothing whatever to the law as it existed and had existed from time 
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immémorial. So, also, an antécédent or pre-existing debt constituted value, 
and was sufiicient in considération of an instrument, eitlier negotiable or 
otherwise, as between the parties thereto. Moreover, it was always the law 
tliat the actual paymeut and discbarge of a pre-existing debt constituted tlie 
same a valuable considération for the transfer of commercial paper and shut 
olï prior equities existing against it. Sucli was the rule announced in Cod- 
dington v. Bay, supra, and has since been enforced by the courts of this state. 
Mayer v. Heidelbach, 123 N. Y. 332, 25 N. B. 416, 9 L. R. A. 850 ; Spring Broolî 
Chemical Co. v. Dunn, 39 App. Div. 130, 57 N. Y. Supp. 100; Blair v. Hage- 
meyer, 26 App. Div. 219, 49 N. Y. Supp. 905. There is notbing contained in 
this enactment, therefore which has changed the rule of law respecting the 
considération of commercial paper as it liad previously existed, and the lan- 
gnage of the statute is quite InsufRcient to annul the rule which has obtained 
with respect to the fraudulent diversion of commercial paper as against 
accommodation indorsers thereon. Such rule. therefore, cannot be considered 
as changed, unless it be by virtue of the other provisions of the statute, show- 
ing that such défense is eut off and Indicating a clear intent to change the 
rule. » * « \Ve are not to impute to the Législature an intent to change 
a rule of law which has existed in uniform course of enforeement for over 
three-quarters of a century without a clear and unequivocal expression so to 
do. The rules of law which hâve been laid down in England covering such 
question, or the reasons assigned for a différent rule in other jurisdictions in 
this country, do not furnish controUing reasons for changing the law of this 
State, so as to bring it into harmony with such views, in face of the fact that 
in the commercial center of this country thèse rules hâve been applied for 
this length of time without damage to business interests or harm to com- 
mercial usages, and during its opération a period of commercial activity and 
prosperity has existed heretofore unknown in the world's history. We may 
take judicial notice that the commission appointed to revise and codify the 
statutes was created in the main to codify existing laws, and not make new 
rules ; and eertainly it was never intended that settled usages in respect of 
commercial paper, founded upon décisions covering a period of 80 years and 
uniform in application, should be overthrown in tlie construction of ambigu- 
ous and obscure expressions used by such a body." 

In Bank of America v. Wa)'dell, supra, the court said : 
"The existence of the indebtedness upon the part of A. Ives & Sons did not 
constitute the plaintifE a holder of the draft for value. It is conceded that 
such was the rule under the authority of Coddington v. Bay, 20 Johns. (N. 
Y.) G37, 11 Am. Dec. 342. The claim, however, is now made that section 51 
of the negotiable instruments law (Laws 3897, c. 012) has changed the rule 
in this respect, and that such indebtedness made the bank a holder of this 
draft for value. Upon such proposition this court has decided otherwise 
(Sutherland v. Mead, 80 App. Div. 103, 80 N. Y. Supp. 504), and also the 
Second Department (Roseman v. Mahony, 86 App. Div. 377, 83 N. Y. Supp. 
749). It is not needful that we extend the discussion of this subject beyond 
that contained in the cases to which référence is made. In tlie présent case 
nothing was discharged, nor did the bank hâve the power to make use of the 
draft prior to collection, either by crediting it to Ives & Sons or making ap- 
plication of it upon tlieir indebtedness. The mère possession of it in their 
hands under this limited right could not constitute the indebtedness of Ives 
& Sons a valuable considération, so as to enable the bank to retain it as 
against the true owner. Until there is some discharge or dealing with the 
pre-existing indebtedness, it cannot become a considération for the rétention 
or enforeement of commercial paper as against the true owner." 

In Roseman v. Mahony, supra, the court said: 

"By section 51 of the negotiable instruments law (Laws 1897, c. 612) It is 
provided that 'an antécédent or pre-existing debt constitutes value.' But 
the holder of the note must give up the debt either wholly or qualifledly In 
order to constitute considération. He must part with something — if not with 
the debt, at least with the right to sue upon it for some determinate period. 
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The taklng of the debtor's note raises no presumption that it is in payment 
of the debt, and there was hère -^o oircumstance or suggestion that the plain- 
tifC extended the time for payment, or did any other act which would liave 
prevented him from surreudering tlie note and resorting to the original in- 
debtedness." 

In New York the rtile has been stated that a person receiving ne- 
gotiable paper as security merel' for an antécédent or pre-existing 
debt, without notice of facts which would vitiate such paper as between 
the prior holders thereof, is not a holder for value. Coddington v. 
Bay, 20 Johns. (N. Y.) 637, 11 Am.^Dec. 313; Phœnix Ins. Co. v. 
Church, 81 N. Y. 218, 37 Am. Rep. 494; Farrington v. Frankfort 
Bank, 24 Barb. (N. Y.) 654; U. S. Nat. Bank v. Ewing, 131 N. Y. 
506, 30 N. E. 501, 27 Am. St. Rep. 615 ; Moore v. Ryder, 65 N. Y. 
438; Benjamin v. Rogers, 126 N. Y. 60, 26 N. E. 970. Many other 
cases held the same. 

There is an exception to this in the case of Grocers' Bank v. Pen- 
field, 69 N. Y. 502, 25 Am. Rep. 231, where it was held that a prom- 
issory note made for the accommodation of the payée, but without 
restriction as to its use, was good and collectible in the hands of one 
who took it in good faith as collatéral security for an antécédent debt 
of the payée and indorser. In that case the court held: 

"Whatever confusion may hâve existed upon the point, we thinlc that \ve 
may now safely say, in the language of Prof. Parsons (1 Parsons on Notes 
and Biils, 296), that it is universally coneeded that the holder of an accom- 
modation note, without restriction as to the mode of using it, may transfer 
it either in payment or as collatéral security for an antécédent debt, and the 
maker will hâve no défense. See, also, Story on Bills, § 192, note 'm,' and 
Story on Notes, | 195, and authorities cited. The existing debt is a suffi- 
cient considération for the transfer, and no new considération need be shown. 
It is only where the note has been diverted from the purpose for which it 
was intrusted to the payée, or some other equity exists in favor of the maker, 
that it is necessary that the holder should hâve parted with value on the 
faith of the note, in order to eut off such equity of the maker. Oole v. Saul- 
paugh, 48 Barb. (N. Y.) 104 ; Bank of Rutland v. Buck, 5 Wend. (N. ï.) 66 ; 
Lathrop v. Morris, 3 Sandf . (N. Y.) 7. It has been held by high authority that 
an antécédent delst is sufflcient, even in the case of a note fraudulently di- 
verted, to constitute the holder a bona fide holder for value, without any 
extension of time, or surrender of securities, or other new considération. 
Swift V. Tyson, 16 Pet. 1, 10 L. Ed. 865. But in this state that doctrine does 
not prevaii. Stalker v. McDonald, 6 Hlll (N. Y.) 93, 40 Am. Dec. 389. The 
leading authorities upon the subject are reviewed in the case of Maitland v. 
Citizens' Bank, 40 Md. 540, 70 Am. Rep. 620. Whatever différence of opinion 
may hâve existed as to the case of a note diverted or fraudulently put in 
circulation, it must be regarded as settled that an indorsee of a negotiable 
note made for the accommodation of the indorser, but witliout restriction as 
to its use, taking the note in good faith as collatéral security for an anté- 
cédent debt, and without other considération, is entitled to the position of a 
holder for value, and not afCected by the défense of want of considération 
to the maker." 

In the case of Continental National Bank v. Townsend, 87 N. Y. 8, 
the court held: 

"The principal question on this appeal has been decided in this court ad- 
versely to the views of the appeliant. In Grocers' Bank v. Penfleld, 69 N. 
Y. 502, 25 Am. Rep. 231, we determlned, after a very full examination of the 
authorities, that where a promissory note is made for the accommodation of 
the payée, but without restriction as to its use, an indorsee taking it as col- 
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latéral seeurity for an antécédent debt of the indorser, without other con- 
sidération, but in good faitli and before dishonor, oecupies tlie position of a 
holder for value and is protected as such. That doctrine décides this case, 
unless there be somethlng in the further point sought to be raised ont of tbe 
tact tbat tlie note was transferred on the last day ot grâce." 

In both thèse cases, while the court does not hold that one taking 
an accommodation note in good faith as collatéral seeurity, merely, 
for an antécédent or pre-existing debt, is a holder for value, it does 
hold that, if there was no restriction on the use of the note, one who 
takes it as collatéral seeurity for the payment of an antécédent or pre- 
existing debt "oecupies the position of a holder for value and is pro- 
tected as such." 

Under thèse cases, as the claimant bank held without notice of de- 
fect and took the note as collatéral, it is protected unless the note was 
diverted; that is, unless there was a restriction on its use and it was 
used for some other purpose. This note, with others made at the 
same time, was made to enable the person to whom it was delivered 
to raise money. It was expected that he would negotiate it and the 
others in some way. True, he agreed to return them before maturity 
and failed so to do. This was in violation of his contract, but he did 
not obtain them by fraud, and there was no limitation on their use in 
negotiating them, except he was to take them up, if negotiated, and' 
return them before due. It was also agreed by the person who took 
them that they should impose no liability on the maker. But the 
maker well knew they would impose a liabiHty on the maker if they 
passed to the hands of a bona fide holder for value. They were ac- 
commodation notes, made and issued for the purpose of enabling the 
person to whom delivered to raise money thereon. When a person 
makes a note for the accommodation of another, it is almost always 
with the understanding and agreement that such other will take care 
of it and pay it at or before maturity. The cases decided in New 
York that a negotiable promissory note obtained by fraud or duress, 
or made with an express limitation on its use and diverted, cannot be 
enforced against the maker by one who holds it as seeurity merely 
for an antécédent or pre-existing debt, hâve no application if Con- 
tinental Nat. Bank v. Townsend and Grocers' Bank v. Penfield, supra, 
are good law. I do not find they hâve been questioned or shaken. 
Vosburgh v. Diefendorf, 119 N. Y. 357, 33 N. E. 801, 16 Am. St. 
Rep. 836, First Nat. Bank v.Green, 43 N. Y. 398, and Farrington v. 
Frankfort Bank, 34 Barb. (N. Y.) 554, were cases where the notes 
were secured by fraud or duress. In First Nat. Bank v. Green, supra, 
Rapallo, J., said: 

"A plaintlfC, sulng upon a negotiable note or bill purchased before maturity, 
is presumed, in the flrst instance, to be a bona flde holder. But when tiie 
maker bas shown that the note was obtained from him under duress, or that 
he was defrauded of it, the plaintiff wlU then be requlred to show under 
-.vhat circumstances and for what value he became the holder. 2 Greenl. Ev. 
§ 172 ; McClintick v. Cummins, 2 McLean 98 [Fed. Cas. No. 8,698] ; Miinroe 
V. Cooper, 5 Plck. (Mass.) 412; Holme v. Karsper, 5 Bin. (Pa.) 469; Vallett 
V. Parker, 6 Wend. (N. Y.) 615; 1 Camp. 100; 2 Camp. 574; Case v. Me- 
cbanles' Banking Ass'n, 4 N. Y. 166. The reason for this rule, given in the 
later English cases, is that, 'where there is fraud, the presumption is that 
ùe who is guilty wlll part with the note for the purpose of enabling some 
154 F.— 17 
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third party to recover upon It, and such presumption opérâtes agalnst the 
holder, and It devolves upon him to show that he gave value for it' Balley 
V. Bidwell, 13 Mees. & Wes. 73, approved in Smith v. Bralne, 3 Bng. L. & 
Bq. 379, and in Harvey v. Towers, 4 Eng. L. & Eq. 531." 

This is cited with approval in Vosburgh v. Diefendorf, supra, at 
page 365 of 119 N. Y., page 802 of 23 N. E. (16 Am. St. Rep. 836). 
In Phœnix Ins. Co. v. Church, 81 N. Y. 218, 37 Am. Rep. 494, the 
accommodation note was made for the express purpose of taking up a 
prior accommodation note, and was fraudulently diverted. In U. S. 
Nat. Bank v. Ewing, 131 N. Y. 506,^ a note was indorsed for the ac- 
commodation of the maker in New York on the agreement it should 
be negotiated in Kentucky. The maker indorsed it to a New York 
bank as security for a précèdent debt of his own. The court held, on 
the authority of Benjamin v. Rogers, that the surety has the right to 
impose any limit he may choose upon his liability and that he may 
always fix the précise terms on which he is willing to become a surety 
whether they seem to be material or immaterial. The court also said : 

"The note sued upon was made by Madden and Indorsed by Ewing for 
the accommodation of the maker, and by him was transferred to the plaintiff 
as added sectirity upon a précèdent debt. The holder parted with nothing 
upon receivlng it, surrendered no rlght and no security, and made no new 
agreement in reliance upon it In Its hands it was, therefore, open to the dé- 
fense that, made for ohe purpose, It had been used for another, and that its 
diversion had served to discharge the Indorser." 

Hère was a diversion of the note. In Benjamin v. Rogers, supra, 
there was a plain diversion of the note under the foUowing circum- 
stances : One Calkins made his note for $4,000, payable to Nellie 
Petit, or bearer, one year from date. One Hathaway and one Cran- 
dall, defendant's testator, signed as sureties for his accommodation. 
It was made and so signed for the spécial purpose of enabling Calkins 
to borrow $4,000 of Petit. She refused the note, and Calkins then 
took it to the plaintiff, Rogers, and fully informed him of the pur- 
pose for which the note was made, and asked him to take it. Rogers 
took the note and surrendered to Calkins his past-due notes for about 
$2,000 and advanced about $2,000 in money. Held, if such were tlie 
facts, the diversion, plaintiff having full knowledge of the facts, was 
a défense to Crandall's executor. Coddington v. Bay, 20 Johns. (N. 
Y.) 637, 11 Am. Dec. 342, is a case where the notes in question were 
not owned by the persons who turned them out as security for a pre- 
existing indorsement. R. & S. wefe employed by Bay to sell a ves- 
sel of his and take notes and send him. They sold the vessel and took 
notes, made payable to J. & S., however. J. & S. turned them out, 
without authority of Bay, to Coddington, to secure him for his lia- 
bility as indorser on notes made long before. The bill was filed to 
compel Coddington to surrender up the notes to Bay, the true owner. 
It was held that Coddington could not hojd the notes as against Bay. 
This wàs not accommodation paper put in circulation for the purpose 
of raising money or of being used by the holders. It was a plain 
misappropriation of the property of Bay, and as Coddington paid 
nothing, parted with no value, clearly the true owner was entitled to 
his notes. Hère were equities in favor of Bay, and hone, really, in 

1 80 N. B. 501, 27 Am. St Rep. 615. 
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favor of Coddington. Coddington took notes belonging to Bay, and 
which J. & S. had no right whatever to part with. Had J. & S. 
been authorized by Bay to dispose of the notes, and had Coddington 
then taken them as collatéral security for an antécédent debt, the hold- 
ing might hâve been différent. The court held they were not received 
by Coddington in the usual course of trade. In view of Continental 
National Bank v. Townsend and Grocers' Bank v. Penfield, supra, we 
are brought, I think, to consider whether or not the negotiable in- 
struments law of the state of New York has changed the rule as stated 
in those cases. Is the case hère presented covered by that statute? 

In questions of gênerai commercial law the courts of the United 
States are not bound by the décisions of the state courts. Railroad 
Company v. National Bank, 102 U. S. 14, 26 L. Ed. 61; Oates v. 
National Bank, 100 U. S. 339, 25 L. Ed. 580 ; Swift v. Tyson, 16 Pet. 
1, 10 L. Ed. 865 ; Carpenter v. Prov. Ins. Co., 16 Pet. 495, 10 L. Ed. 
1044; Watson v. Tarpley, 18 How. 517, 15 L. Ed. 509. It is only 
when there is a positive statute of the state, or a long-established local 
custom having the force of a statute, that the courts of the United 
States are bound by such décisions, and then by those of the highest 
court of the state only. Swift v. Tyson, 16 Pet. 1-18, 10 L. Ed. 865 ; 
Railroad Co. v. National Bank, 102 U. S. 14, 29, 30, 31, 26 E. Ed. 61. 
There are many other cases to the same effect. 

In Railroad Company v. National Bank, supra, the note was made 
by a New York corporation in New York, payable to the order of one 
Ee Count, its treasurer, in New York, at Atlantic State Bank of Brook- 
lyn. It was indorsed by him and by Palmer & Co., a firm composed 
of Thomas Palmer, Jr., and Anson S. Palmer; the former being the 
président and the latter the financial agent of the company, who in- 
dorsed without considération. It was made to enable the company to 
raise money, and placed in the hands of Hutchinson & IngersoU, note 
brokers of New York, for negotiation and sale. Instead of negotiat- 
ing or selling the note, this firm used it as follows : Among other 
loans made by the plaintiff, the National Bank of the Republic, to 
Hutchinson & IngersoU for the sole benefit of that firm, not on account 
of the note in question, or with it as collatéral, or for the benefit of 
the maker in any way, was one of $10,000 made July, 1873. May 9, 
1873, there was a loan of $36,000 by the same bank to them on this 
note and other collatéral. The maker of the note had no part of the 
proceeds of either loan. This loan of $36,000 vi^as paid out of the 
other collatéral. July 22, 1873, a part of the collatéral held for the 
said $10,000 loan having become worthless, Hutchinson & IngersoU 
in writing pledged as collatéral to ail existing or later indebtedness 
to the bank ail notes and collatéral then held by it. After exhausting 
ail collatéral specially pledged as security for the $10,000 loan, $5,- 
136.68 remained due the bank thereon when the suit was brought. 
The maker of the note had no knowledge of this diversion thereof by 
Hutchinson & IngersoU, and the bank had no knowledge or notice of 
the purpose for which the note was made or of the connection of the 
indorsers with the maker. Hère was a plain diversion of the note 
by Hutchinson & IngersoU, and therein the case difïers from, and is 
much stronger for the claimant than, Grocers' Bank v. Penfield and 
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Continental Bank v. Townsend, supra. The facts were not in dispute, 
and, judgment having been given for the plaintiff, the Suprême Court 
affirmed the judgment, and in so doing laid down the broad doctrine 
that one who takes a negotiable promissory note, showing no defect 
on its face, made for accommodation merely, even if its use is re- 
stricted by agreement between the maker and the one to whom it is 
delivered in the first instance and it is diverted by hirn, in good faith, 
vvithout knowledge of the limitation on its use, as collatéral security 
merely for an antécédent or pre-existing debt, is a holder in good faith 
and for a sufficient considération and freed of the equities between the 
original parties, provided the note is one where such holder becomes 
a party, and to hold the prior indorsers must présent it for payment 
and give notice of nonpayment. And the court said (page 27 of 102 
U.S. [36 L. Ed. 61]): 

"We are of opinion that the undertaliing of the banlî to flx the liahility 
of prier parties, by due présentation for payment and due notice in case of 
nonpayment — an undertaking necessarily implied by becoming a party to the 
instrument [that is, the holder thereof as collatéral security] — was a suf- 
ficient considération to protect it against equities existing between the other 
parties of which it had no notice." 

It will be noted that the antécédent debt is not regarded as a consid- 
ération, there being no extension of payment or satisfaction thereof. 
The court also said : . 

"It [the bank] assumed the duties and responsibilities of a holder for value, 
and should hâve the rights and privilèges pertaining to that position." 

This is in line with Grocers' Bank v. Penfield and Continental 
National Bank v. Townsend, supra> that one who takes such a note as 
security for an antécédent debt "occupies the position of a holder for 
value and is protected as such." Neither line of cases proceeds on 
the ground that the antécédent or pre-existing debt is a considération 
in the sensé of value paid or given. 

In Railroad Company v. National Bank, supra, the court further 
says: 

"Our conclusion, therefore, Is that the transfer before maturity of nego- 
tiable paper as security for an antécédent debt merely, without other cir- 
cumstances. If the paper be so indorsed that the holder becomes a party to 
the instrument, although the transfer Is without express agreement by the 
créditer for indulgence, is not an improper use of such paper, and is as much 
in the usual course of commercial business as Its transfer in payment of 
such debt. In either case, the bona flde holder is unafEected by equities or 
défenses between prior parties, of which he had no notice. This conclusion 
is abundantly sustained by authority. A différent détermination by this 
court would, we apprehend, greatly surprise both the légal profession and 
the commercial world." 

The court then refers to Dates v. National Bank, 100 U. S. 339, 25 
L. Ed. 580, and then says : 

"The décisions of the New York court, which we are asked to follow in 
determining the rights of parties under a contract there made, are not in 
exposition of any législative enactment of that state. They express the 
opinion of that court, not as to the rights of parties under any law local to 
that State, but as to thelr rights under the gênerai commercial law existing 
throughout the Union, except where It may hâve been modified or changea 
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by some loefil statute. It is a law not peculiar to one Ktate, or dépendent up- 
on local autbority, but one arising out of the usages of tlie commercial world."' 

On this last question this court is referred to several cases holding 
that the United States courts are bound by and will follow the décisions 
of the State court. This is true as to the interprétation of the statutes 
of the State given by the highest courts of the state, and as to c|ues- 
tions of mère local law which hâve become rules of property there, 
but not as to questions of gênerai commercial law, unless some statute 
of the state has fixed definite rules defming the rights of the parties. 
This question was thoroughly considered by the Suprême Court of the 
United States in Oates v. Na^tional Bank, l'OO U. S. 239, 242, 243, 244, 
245, 346, 25 L,. Ed. 580. The note in question hère bore on its face 
no notice of any infirmity. That it was payable to the order of the 
maker and indorsed b)' it and by its treasurer was not a suspicions 
circumstance. In re Troy & Cohoes Shirt Companv (D. C.) 13G Fed. 
420, 432, affirmed by Circuit Court of Appeals, 142 Fed. 1038, 73 C. 
C. A. 523. Under the évidence before this court it was not good or 
collectible in the hands of the Brattleboro Manufacturing Company. 

The holder of a note may make out his title by presumption until 
it is impeached by évidence showing the paper had a fraudulent or illé- 
gal inception. When this is done lie can no longer rest on presump- 
tion, but it is incumbent on him to show the circum stances under 
which it came into his possession and that he took it in good faith. 
Stewart v. Lansing, 104 U. S. 505, 26 U. Ed. 866 ; Smith v.'Sac Coun- 
tv, 11 Wall. 139, 20 L. Ed. 102; Canajoharie Nat. Bank v. Diefendorf, 
123 N. Y. 191, 25 N. E. 402, 10 L,. R. A. 676; Joy v. Diefendorf, 
130 N. Y. 6, 28 N. E. 602, 27 Am. St. Rep. 484 ; Jordan v. Grover, 
99 Cal. 194, 33 Pac. 889 ; Market and Fulton Nat. Bank v. Sargent, 
85 Me. 349, 27 Atl. 192, 35 Am. St. Rep. 376 ; Haines v. IMerrill, 56 
N. J. Law, 312, 28 Atl. 796 ; Northampton Nat. Bank v. Kidder, 10(! 
N. Y. 221, 13 N. E. 577, 60 Am. Rep. 443 ; Hinckley v. Merchants' 
Nat. Bank, 131 Mass. 147. That thèse notes had an illégal incep- 
tion within the rule is beyond ail question. The holder, claimant, pre- 
sented its claim thereon, and the illegality of its inception was then 
clearly shown. No attempt was made to show that the first indorsee 
from the maker, the Brattleboro Manufacturing Company, or Thomp- 
son, who next indorsed, took the note for value, or in due course, or 
in ignorance of its character. There is no presumption under this 
showing that it did. The Brattleboro Company is not shown to hâve 
been a holder in good faith. The burden of proof was on the claim- 
ant bank to show that it took the note in good faith, and occupied the 
position of a holder for value, or that it took it from one who did. 
Claimant has not shown that it holds for value actually paid or sur- 
rendered, or that the Brattleboro Manufacturing Company, or Thomp- 
son, took same in good faith. But it has shown that it took it from 
the Brattleboro Manufacturing Company, duly indorsed by it and by 
Thompson in due course, as defined and held in the cases cited, with- 
out any notice of defect or infirmity as collatéral security. There was 
no circumstance attending the taking indicating bad faith. Ail the 
circumstances were shown. Thèse show good faith. There was noth- 
ing to put the claimant bank on inquiry. While it did not part with 
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or give value, or extend payment, it occupies the position of a holder 
for value, and is protected as such. It assumed the duty and obliga- 
tion of presenting the note for payment and of giving notice of non- 
payment. The negotiable instruments law of the state of New York 
•wa.s not intended to change, and has not changed, the rule declared in 
Grocers' Bank v. Penfield and Continental Nat. Bank v. Townsend, 
supra. The Court of Appeals in this state has not so construed the 
statute. Nor do the décisions of the Appellate Division of the Su- 
prême Court so hold. The question was not there directly presented 
and passed upon. 

Section 51 of the negotiable instruments law déclares two things: 
(1) "Value is any considération sufficient to support a simple contract," 
and (2) "an antécédent or pre-existing debt constitutes value." In 
view of the décisions of the Suprême Court of the United States that 
the undertaking and obligation of the one to whom such paper is in- 
dorsed as collatéral security merely to présent for payment and give 
notice of nonpayment constitutes a sufficient considération for the 
transfer, I hold that, within the terms of section 51, the claimant bank 
was a holder of this note for "value" — not for value paid on surren- 
dered, but "value," consisting of its undertaking and obligation, and 
which would uphold a simple contract. This is "value" in the same 
sensé that an agreement to extend time of pa3'ment is "value." 

The référée has found as a fact "that at the time of the issuing and 
delivery of said notes said Trautwine stated to Morgan that said notes 
were to be used as collatéral security only, and that the same would 
be returned to Morgan before maturity." Under my conclusions, I 
do not see that this is very material ; but I find nothing to support the 
iinding that it was stated they were to be used as collatéral only. The 
attorneys for the respective parties hâve submitted a statement signed 
by them as to the facts shown by the évidence, and it contains no such 
statement. On the other hand, the statement is that the maker was 
to receive 3 per cent, for their use, and that they were to be "issued for 
accommodation." When notes are "issued for accommodation," and 
there is no other limitation, the use is not limited to putting them up 
as collatéral only. They may be discounted outright. But even if 
there was such a statement, which I fail to find anywhere, within Rail- 
road Company v. National Bank, supra, the resuit is the same. The 
finding of fact in that regard is not sustained. Swift v. Tyson, Oates 
V. National Bank, and Railroad Company v. National Bank hâve been 
repeatedly cited and approved in the Suprême Court of the United 
States. American File Co. v. Garrett, 110 U. S. 294, 4 Sup. Ct. 90, 
28 L. Ed. 149 ; Montclair v. Ramsdell, 107 U. S. 161, 2 Sup. Ct. 391, 
27 L. Ed. 431 ; People's Sav. Bank v. Bâte, 120 U. S. 564, 7 Sup. Ct. 
679, 30 L. Ed. 754. In the latter case, however, it was held the 
principle does not apply to a chattel mortgage given to secure a pre- 
existing debt, where the mortgagee has neither parted with anything 
nor agreed to postpone or delay the collection of such antécédent debt. 
While the rule is a harsh one in some cases as to the gênerai creditors, 
and hère may resuit, possibly, in the establishment of claims to the 
amount of $160,000 against this bankrupt estate on notes issued by 
Morgan and for which the company received but a slight considéra- 
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tion, the 3 per cent, for their use, and which were made and issued 
without authority of the board of directors, and which the company 
had no right to issue in any event, for it had no authority to make ac- 
commodation notes, still the protection of the business world in taking 
negotiable paper demands stringent rules of commercial law as to 
commercial paper and a strict enforcement thereof. 

The resuit is that the order of the référée disallowing the claim as 
to the $5,000 note in question is reversed and set aside, and he is di- 
rected to make an order allowing the claim, unless it can be shown 
that the debts for which the bank holds it as collatéral hâve been paid. 



UNITED STATES v. TORREY CEDAK CO. 

SAIIE V. PAINE LUMBER CO. 

(Circuit Court, B. D. Wisconsin. August 8, 1904.) 

1, INDIANS RlQHTS OF ALLOTTEES — CtTTTING OF TiMBER. 

Under the Stoclsbridge and Munsee treaty of 18.36 (11 Stat. 663), which 
provided for allotments of land in severalty to Indlang on the Menomlnee 
réservation In Wisconsin, the tltle to which should be held by the United 
States In trust for the respective allottees nntll patented to them, and the 
act of 1871 (16 Stat. 404, c. 38), relating to the same lands, an allottee In 
possession of the land vrhich was duly allotted to hlm by the council of 
the tribe in accordance veith the provision of the treaty, although no 
certiflcate therefor bas been issued by the Land Department, has not a 
mère right of occupancy, but is vested with the équitable title with the 
same rights and privilèges over his estate as if It were a fee simple, and 
Is not liable for waste because of his eutting tlmber therefrom for sale, 
In the absence of any statutory Inhibition thereof. 

2. Same — Fuechaseb of Timbeb tbou Indians — Liabilitt to United 

States. 

Conceding that the United States, as trustée for Indian allottees, has 
authority to protect them from Imposition and fraud in respect to their 
lands, It cannot recover in trover from one who in good faith and for a 
fair price has purchased tlmber eut by an allottee from his land, where 
It has itself no bénéficiai interest in the land. 

At Law. Suits in trover to recover the value of timber eut for sale 
and sold by the Indian occupant from his alleged allotment in the 
Stockbridge and Munsie réservation and purchased in good faîth 
by the défendants, respectively. Trial before the court on stipula- 
tions waiving a jury. 

H. K. Butterfield, U. S. Atty. 

Thompsons, Reed & Pinkerton, for défendants. 

SEAMAN, Circuit Judge. The primary issue in thèse suits îs 
whether the Indian allottees under the Stockbridge and Munsee treaty 
of 1856 (11 Stat. 663), and the act of Congress of 1871 (16 Stat. 
404, c. 38), were vested with sufficient title in their allotments to au- 
thorize the eutting of timber, for sale and not by way of improve- 
ments, without the approval of the Department of the Interior. The 
sélection of the 80-acre tracts by the several members in question 
under the treaty, and exclusive occupancy, each formally approved by 
the council of the tribe, are conceded facts ; and while the department 
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has granted no certificate or patent thereupon, and Has not formall}» 
recognized the validity of the allotments, it has constantly recognized 
and protected the exclusive possession of each. As the allottees hâve 
complied with ail the requirements on their part for obtaining the 
allotment under the treaty, it is not deemed questionable that they 
are entitled to récognition as allottees, with ail the rights intended by 
the treaty, pending the issue of a patent. The treaty granted the 
allotments to be located, and the certificate is mère évidence of au- 
thorized location, so that opération of the grant is presumptive. Best 
V. Polk, 18 Wall. 112, 118, 21 L. Ed. 805. The acts of August 15, 
1894 (28 Stat. 305; 3 Rev. St. Supp. p. 246), and February 6, 1901 
(31 Stat. 760, c. 217), appear to be applicable in such instances to 
authorize an action establishing their rights under the treatv. Hy- 
Yu-Tse-Mil-Kin v. Smith, 119 Fed. 114, 55 C. C. A. 216 ; Sloan v. 
U. S. (C. C.) 118 Fed. 283. 

The contention on behalf of the government is that the case is in 
any view within the décision in U. S. v. Cook, 19 Wall. 591, 22 L. Ed. 
210, wherein "the right of the Indian in the land" was defined as 
"that of occupancy alone," with the fee in the United States, so that 
cutting the timber beyond the needs for improving the land "would 
be waste and unauthorized." On the other hand, the allottees hâve 
constantly asserted ownership and right to take the timber without 
restriction under the treaty. The controversy thereupon is of long 
standing, and is now presented for judicial détermination in various 
criminal and . civil actions. Tested alone by the doctrine upheld in 
United States v. Cook, supra, the theory of the prosecution is not well 
founded, as the title there involved is plainly distinguishable from that 
intended by the Stockbridge and Munsee treaty. That case arose 
under the Oneida treaty of 1838 (7 Stat. 566), growing out of the 
prior Menominee treaties, whereby the présent Oneida réservation was 
created, and by its express terms was "reserved to the said Indians 
to be held as other Indian lands are held" — merely a right of occupancy, 
as uniformly held in conformity with the early ruling in Johnson v. 
Mcintosh, 8 Wheat. 57i4, 5 L. Ed. 681. In the case at bar, however, 
it is manifest that no such limitation was made or intended. The 
Stockbridge and Munsee treaty of 1856 was entered into to provide 
for relocation of the remnant of the tribe in Wisconsin, as they were 
unwilling to remove to a réservation in Minnesota theretofore pro- 
vided. It recites valuable rétrocessions and releases to the United 
States, and reserves a tract "near the south boundary of the Menominee 
réservation" of sufficient extent to furnish individual allotments. The 
terms of the grant were substantially thèse: After survey into the 
usual subdivisions, the council of the tribes, under the direction of the 
super intendent, shall "make a fair and just allotment among the in- 
dividuals and familles of their tribes," in 80-acre tracts to heads of 
familles and other classes named, and 40 acres to others. The allot- 
tees "may take immédiate possession thereof, and the United States 
will thenceforth and until the issuing" of patents "hold the same in 
trust for such persons." Certificates are to be issued "securing to the 
holders their possession and an ultimàte title to the land"; but "sudi 
certificates shall not be assignable, and shall contain a clause expressly 
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prohibiting the sale or transfer by the holder" of sucli land. After 
10 years, upon application of the holder and consent of the council, 
"and when it shall appear prudent and for his or her welfare, the 
Président of the United States may direct that such restriction on the 
power of sale shall be withdravvn and a patent issued in the usual 
form." In the event of the death of an allottee without heirs, before 
patent, the allotment was not to revert to the United States, but to the 
tribe for disposition by the council. It is further declared (article 11) : 

"The object of this instrument being to advance the welfare and Improve- 
ment of said Indians, it is agreed, if it prove insufficient, from causes that 
cannot now be foreseen, to effect thèse ends, then the Président dt the United 
States may, by and with the advice and consent of the Senate, adopt such 
policy In the management of their afCairs,- as in his judgment may be most 
bénéficiai to them ; or Congress may, hereafter, make such provisions of law 
as expérience shall prove necessary." 

Under the terms of this treaty, the policy of earlier treaties, to 
reserve to the Indians "to be held as other Indian lands are held" — 
a mère right of occupancy — was changed to intend an ultimate title in 
fee simple. Pending the patent, while the légal title is in the United 
States, the allottee was vested with the équitable title contemplated by 
the treaty (Crews v. Burcham, 1 Black, 352, 356, 17 L._ Sd. 91), 
unless modified by act of Congress, or by concurrent action of the 
Président and Senate, if therein subject to modification. The pro- 
vision in restraint of aliénation meantime "is not inconsistent with a 
fee-simple estate." Libby v. Clark, 118 U. S. 250, 255, 6 Sup. Ct. 
1045, 30 L. Ed. 133. Assuming, as suggested in the argument (but 
not so ruling), that the provision for title to go to the tribe in default 
of heirs would turn it into a base or qualified fee, the allottee living 
"bas the same rights and privilèges over his estate as if it were a 
fee simple" (11 Am. & Eng. Ency. of Law [2d Ed.] 369, and citations), 
and is not liable for waste (Id. 374). See U. S. v. Reese, 5 Dill. 
405, Fed. Cas. No. 16,137. 

In 1871, an act of Congress (16 Stat. 404, c. 38) provided for 
the sale of the lands of this réservation, excepting 18 sections which 
were reserved for the allottees, and the tracts involved in thèse suits 
are within the portion so reserved. This act expressly recognized 
the rights of allottees under the treaty, declared the "lands assigned 
and allotted to be held inaliénable," and on "reversion to become the 
common property of the tribe," and that the title be held by the 
United States, until patent issues, "in trust for the individuals and 
their heirs to whom the same were allotted." A prior act of 1865 (13 
Stat. 562) authorized homestead entries and application for citizen- 
ship by members of this tribe, but does not touch the présent inquiry, 
and no other congressional action appears in référence to the réserva- 
tion or allotments therein. 

I am of opinion, therefore, that the title derived under the treaty 
and confirmed by the act of Congress is sufficient to authorize the 
cutting of timber for sale, unless restricted by other provisions of 
law applicable thereto, and that thèse cases are not within the doc- 
trine of United States v. Cook, supra. See New York Indians v. 
U. S., 170 U. S. 1, 18 Sup. Ct. 531, 42 L. Ed. 927, and Jones v. Mechan, 
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175 U. S. 1, 21, 20 Sup. Ct. 1, 44 L. Ed. 49, as to effect of the treaty. 
In this view, however, another question arises, which impresses me as 
important and not free from difificulty,, namely, whether the treaty 
right of thèse Indians is subject to restriction and is restricted by the 
gênerai policy and législation in respect of Indians on réservations. 
The paternal policy of the govemment over the Indians has been 
constantly exercised, and, in se far as it is directed by Congress for 
their protection and control, the questions arising thereunder "are 
beyond the sphère of judicial cognizance, and niust be met by the 
political department," even ,though the terms of a treaty are therebv 
superseded. Thomas v. Gav, 109 U. - S. 264, 271, 18 Sup. Ct. 340, 
42 L. Ed. 740; Stephens v.'Cherokee Nation, 174 U. S. 445, 483, 19 
Sup. Ct. 722, 43 L. Ed. 1041 ; Lone Wolf v. Hitchcock, 187 U. S. 
553, 566, 23 Sup. Ct. 216, 47 L. Ed. 299. In Lone Wolf v. Hitchcock, 
supra, the authorities are reviewed, and the doctrine stated that In- 
dians who hâve not "been fuHy emancipated from the control and 
protection of the United States are subject, at least so far as tribal 
lands are concerned, to be controUed by direct législation of Congress." 
So it has been held that neither allotment nor citizenship relieves the 
Indian from restraint against aliénation, and his lease or contract to 
surrender possession to a white man is inoperative (Eells v. Ross, 29 
U. S. App. 59, 64 Fed. 417, 12 C. C. A. 205 ; Beck v. Flournov Live 
Stock Co., 27 U. S. App. 618, 65 Fed. 30, 12 C. C. A. 497) ; also, that 
the act of 1897 (29 Stat. 506, c. 109), prohibiting sale of liquor to 
allottees while their land is held in trust by the government, or they 
are under charge of an agent, is auth'orized under the constitutional 
power to regulate commerce with the Indian tribes, and is applicable 
to a citizen allottee. Farrel v. United States, 110 Fed. 942, 946, 49 
C. C. A. 183. Whether the législative power extends as well to the 
inhibition or restriction of thèse allottees in cutting timber upon their 
allotments under the treaty is an inquiry not involved in thèse cases, 
unless such législation appears. None is cited on the briefs, aside from 
section 5388, as amended in 1888 (section 5388, 3 U. S. Comp. St. 
p. 3649), and I am satisfied that the gênerai terms of this provision 
are not applicable to such allottees without other provisions to make 
the severance of timber unlawful. In réservations or allotments 
therein, where the fee is in the United States, and the Indians hâve 
right of occupancy only, their ciutting of timber for sale is vvaste and 
unlawful per se (U. S. v. Cook. supra; Fine River Uogging Co. v. 
U. S., 186 U. S. 279, 284, 32 Sup. Ct. 920, 46 L. Ed. 1164)^ so that 
the statuté applies ; but, as above indicated, the title of thèse allottees 
confers fee-simple rights, and is not within such rule. Surely they are 
not guilty of "unlawfully cutting" their timber, unless prohibited by 
some other statute. I hâve examined numerous provisions relating to 
the réservations and to the executive departments, and found no 
enactment which seenis to authorize such interprétation. In Fine 
River Logging Co. v. United States, supra, a statute (25 Stat. 673. 
c. 172) was considered, which provides that the Président may author- 
ize "the Indians residing on réservations or allotments, the fee to 
which remains in the United States," to eut and sell "dead timber 
standing or fallen" for their sole bènefit. Thus authorized, the In- 
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dians made contracts with the défendants limited "to dead and down 
timber" of quantities specified, but the limitations were disregarded 
both by the parties and by agents for the government, and the con- 
tractors obtained timber greatly in excess (including green timber), 
paying, however, the contract priées. They were justly held liable 
to the government for the excess, as willful trespassers. But neither 
tliat case, nor the statute referred to, are applicable to the case at bar. 
Both are predicated on the fact that the fee was in the United States, 
with "a right of occupancy" only in the Indians, and the opinion (pages 
284, 290, of 186 U. S., page 922 of 22 Sup. Ct. [46 L. Ed. 1164] ) 
rests liability upon such conceded fact. 

No statutory inhibition appearing, I am of opinion that the terms 
of the treaty control the issue ; that the cutting of timber was with- 
in the rights of the allottees, and that the défendants, purchasing and 
paying therefor in good faith, without overreaching in any manner, 
and free from complicity or knowledge of any dispute as to title, are 
not answerable to the United States for the value. If any régulation 
of the executive department could hâve force by way of restriction, 
tnider the gênerai authority of Congress, no such régulation is brought 
to my attention ; and, without intimating a ruling as to the power 
(either delegated or inhérent), it may well be remarked that no régula- 
tion can be thus operative in any view against thèse allotments, which 
is directed and predicated on the theory that the allottees hâve a right 
of occupancy alone. 

The only précèdent cited which impresses me as bearing on this 
inquiry is an opinion by Attorney General Garland (19 Op. of Attorney 
General, 232). in référence to the rights of allottees under the act of 
February 8, 1887 (24 Stat. 388, c. 119), which is not without force as 
applicable to the allotments in question. The act referred to adopts 
a policy of allotments with analogous provision as to title — the United 
States holding "the land thus ailotted, for the period of 25 years, in 
trust for the sole use and benefit of the" allottee and his heirs, and 
then to be conveyed in fee, unless the Président extends the period ; 
and any conveyance or "any contract made touching the same" be- 
fore the expiration of that time "shall be absolutely null and void." 
The opinion rules, under the gênerai policy, that the trusteeship there- 
in provided "is substituted for the guardianship heretofore exercised 
over the tribe," and intends that "no unlawful waste be committed 
either by the cestui que trust or any one else," so that "the allottee 
does not possess the right to eut and sell merchantable timber," but is 
subject to the doctrine of United States v. Cook, supra. An opinion 
from such source is strongly persuasive, and I hâve hesitated to de- 
part from its reasoning and conclusion, but find no escape from the 
conflicting view above stated. Conceding that control and protection 
of the allottees were contemplated under the treaty, and that, with or 
without restraint in the cutting of timber, the government, as trustée, 
could protect them against imposition or fraud, and prevent strangers 
from entering and cutting timber under purported contracts, it is quite 
another proposition to sustain a suit on the part of the government to 
recover the value of timber purchased from the allottee in good faith, 
for which a fair price was paid. The interest of the government 
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would authorize recovery only for the benefit of the cestui que trust, 
and, as the latter has suffered no injury in person or esta te through the 
mère fact of purchase, no rule of law is suggested or known to me 
which would sanction such recovery under the conceded facts in thèse 
cases. 

Findings will be prepared and submitted, accordingly, in favor of 
the défendants. 



UNITED STATES v. TERMINAL R. ASS'N et al. 
(Circuit Court, E. D. Missouri, E. D. June 11, 1907.) 

1. WlTNESSES— SUBPŒNA DrCES TeCTJM— SUFFICIENOT OF APPLICATION. 

A pétition for a subpœna duces tecum is sufficiently deflnite with re- 
spect to the books or documents required, where the description is spécifie 
enough to enable the witness to produce them without uncertainty. 

[Ed. Note. — For cases in .point, see Cent. Dig. vol. 50, Witnesses, § 22.] 

2. Same. 

To entitle a party to a subpœna duces tecum requiring a witness not 
a party to the action to produce books and documents in his possession, 
It is not sufflcient to allège merely that the documents are materlal and 
relevant to the issues in the case ; but the facts that will enable the court 
to détermine that they are prima facle materlal and relevant must be 
set ont. 

In Equity. On motion to quash subpœna duces tecum, 
See 148 Fed. 486. 

This is an action under the Sherman anti-trust act to enjoin the défendants 
from continuiug In an unlawful comblnation to fix passenger rates, etc. Up- 
on an ex parte application of the complainant the court directed the Issuance 
of a subpœna duces tecum directed to J. E. Hannegan, who is not a party to 
the action, to appear before the spécial master to whom the cause had been 
referred and produce there certain books and documents described in the 
pétition for the subpœna, to be used as testimony. The witness, having been 
duly served with the subpœna, now cornes Into court and moves the court to 
ijuash the subpœna as having been improvldently issued. Accompanying the 
pétition is an atfidavlt of . the witness, admitting that he has in hls posses- 
sion the records and documents called for by the subpœna, but denying that 
said records, papers, and letters "relate to passenger rates and the flxing 
thereof by the agents and représentatives of the défendants in the cause, and 
to meetings held to fix and maintain unlform rates by the défendants." The 
motion to quash allèges as grounds, flrst, that the description of the documents 
is too gênerai ; and, second, that the pétition merely states that the évidence 
is materlal and relevant to the issues involved in the cause, but fails to state 
speciflcally any of the facts whIch will show that they are either materlal 
or relevant. The original pétition for the subpœna merely states that the 
books and documents called for are materlal and relevant évidence in the 
cause, but does not state any of the facts to show that they are either rele- 
vant or material. 

John F. Lee and Robert & Robert, for the motion. 
H. W. Blodgett, U. S. Atty., Chester H. Crum, and E. C. Crowe, 
opposed. 

TRIEBER, District Judge (after stating the facts). The descrip- 
tion of the documents and books called for is spécifie enough to enable 
the witness to produce them without any inconvenience. It is not so 
gênerai as to warrant the inference that they are wanted merely for a 
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"fishing examinatioii." For this reason that ground of the motion te 
quash cannot be sustained. 

The important question to be determined is whether, on an appli- 
cation for a subpœna duces tecum, it is sufficient for the mover to 
allège merely "that the documents desired are material and relevant 
to the issue in that cause," as alleged in the pétition, or whether the 
facts should be set out sufficiently fuU in order to enable the court to 
détermine whether the documents to be produced are in fact at least 
prima facie material and relevant to the issues of the cause. As a 
gênerai rule, conclusions of law are not sufficient in any pleading. 
The pleader must state the facts, and it is for the court to détermine, 
from a considération of them, whether they are sufficient in law to 
entitle the party to the relief sought. Does that rule apply to a péti- 
tion for a subpœna duces tecum ? It is important to remember that 
the documents are not sought from one of the parties to the action, 
nor for the purpose of discovery, but as évidence in the possession of 
the witness who is not a party to this action. 

In Phelps V. Prothero, 2 De Gex & Smale, 374, 290, the same ques- 
tion was before the court. Vice Chancellor Bruce, before whom the 
matter came, in denying the motion, said: 

"The deeds are not sought for the purpose of discovery. * ♦ * As to 
the other documents, it may as a gênerai rule be true that, when a witness 
Is required to produce documents in his custody, he ought to produce them 
simply and leave to the court adjudicating between the parties to décide 
whether they are évidence ; but my impression is that on a motion of this 
kind the court is bound to exercise a discrétion not to order a document to 
be produced unless some reason is shown rendering it probable that it will 
be évidence between the parties in the cause. Now, as to the documents in 
question, I do not see any ground for supposing that they would be évidence 
between the parties upon the record, and I do not thinli that the court ought 
to compel the private documents of a third person to be produced, without 
some probability, to say the least, of their being useful for some purpose be- 
tween the parties. Upon this ground, without enterlng Into the other objec- 
tions, and without glving any opinion upon them, I think that the court 
ought not to interfère." 

In Haie v. Henkel, 201 U. S. 43, 77, 26 Sup. Ct. 370, 380 (50 L. 
Ed. 6ô3), the court, in speaking of a gênerai order to produce books 
under a subpœna duces tecum, say: 

"Doubtless many, if not ail, of thèse documents may ultiniately be re- 
quired ; but some necesslty should be sho\TO, either from an examination of 
the witnesses orally or from the knovvn transactions of thèse compauies with 
the other companies implicated, or some évidence of their tnateriality pro- 
duced, to .l'ustify an order for the production of such a mass of papers. A 
gênerai subpœna of this description is equally as indefensible as a search 
warrant would be, if couched in the same ternis" — citing Ex parte Brown. 
72 Mo. 83, 37 Am. Rep. 426 ; Shaftsbury v. Arrowsmith, 4 Ves. C6 ; Lee v. 
Angus, L. R. 2 Eq. 59. 

In Ex parte Peck, 3 Blatchf. 113, Fed. Cas. No. 10,885, there was 
a motion for an attachment for an alleged contempt, the witness re- 
fusing to obey a subpœna duces tecum, and it was held that, before he 
could be held guilty of a contempt: 

"It must also be shown that the vitness was ealled to testify to facts ma- 
terial and relevant to the issue in the cause. The court will interfère in 
this summary way only to aid the plain demauds of Justice, and wlU not 
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attach a witness for neglecting to testify without évidence that his testimony 
is pertinent to the case and such as the party is entitled by law to demand." 

In Re Judson, 3 Blatchf. 116, Fed. Cas. No. 7,563, the same learned 
judge said: 

"I see no reason why any more stringent obligation should be Imposed upon 
a witness in thèse outside examinations than is enforced in court. Before 
the court will adjudge a 'witness to be In contempt, or commit hlm there- 
for, it will require more than proof that he déclines to respond to a ques- 
tion. It will inquire whether the question is relevant and material to the 
case or hearing, and also whether the witness is legally exempt from answer- 
ing it." 

In United States v. Tilden, 10 Ben. 566, Fed. Cas. No. 16,522, \i 
was held: 

"I hâve • * * reaehed the conclusion that, under the law, it is com- 
pétent for the court to issue a subpœna duces tecum to compel the production 
upon the examination of books and papers which would be compétent évi- 
dence in the cause." 

It will be noticed that the court did not hold that it had the power, 
by a subpœna duces tecum, to call for the production of any papers, 
but only those "which would be compétent évidence in the case." It 
follows necessarily, from this limitation of the court's power, that a 
subpœna duces tecum should not issue as of course, but only under 
some restrictions, such as a prior investigation into the materiality of 
the évidence called for. 

In Bischoflfsheim v. Brown (C. C.) 29 Fed. 341, it was held that : 

"The books, papers, and documents asked to be produced not being shown 
to be material or relevant, the motion for a subpœna duces tecum must be 
denied." 

In United States v. Hunter (D. C.) 15 Fed. 712, there was a motion, 
as in this case, to quash a subpœna duces tecum which had been is- 
sued on an ex parte pétition and served on a telegraph operator, com- 
manding him to produce certain telegrams in his possession. The 
court, after stating what allégations are necessary in the application 
for the subpœna, gives the reason therefor as iollows: 

"In order that the court or Judge ordering the subpœna may hâve some 
meàns of judging the relevancy of the testimony sought." 

In Dancel v. Goodyear Shoe Machinery Co. (C. C.) 128 Fed. 753, 
760, an application for a subpœna duces tecum under section 863, Rev. 
St. [U. S. Comp. St. 1901, p. 661], was denied because it did not ap- 
pear prima facie from the allégations in the pétition that the docu- 
ments called for were "material and necessary," although in the péti- 
tion it was stated that they were material and necessary. Judge Coït, 
who delivered the opinion in that case, after a very exhaustive review 
of the authorities on the subject, said: 

"A party undoubtedly has the right to invoke the process of the court to 
compel the attendance of witnesses and the production of such papers as 
are material to his case ; but neither the right of a party nor the power of 
the court extends beyond this. A party has no right, and the court has no 
power, to compel the production, either in court or before a magistrale, of 
the private papers of a witness which are not relevant and material to the 
case. Any practice which sanctions such a prooeeding is unwarrauted and 
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an infringement upon a fundamental personal right guarantied by the féd- 
éral Constitution. The courts hâve always recognlzed this protection to the 
individual secured by our organic law. Such récognition is seen in the dis- 
tinction which is made between a snbpœua ad testificandum and a subpœua 
duces tecum. The former is a process of right, wliile the latter is addressed 
to the discrétion of the court. The disci'etion hère does not nieau tliat the 
court has power to refuse the compulsive production of a paper which Is 
niaterial évidence in the case, but that before couipelling its production by 
a subpœua duces tecuui it will suflîciently inquire into the matter to déter- 
mine if the évidence appears to be material, aud, if not satisfied on this 
point, it vvill décline to issue the vvrit." 

In Crocker-Wheeler Co. v. Bullock (C. C.) 134 Fed. 241, a similar 
question vvas before the court, and it was there held that the facts 
sought to be proven by the books sought to hâve produced by the 
subpœna were not relevant or material to the issues in the cause, and 
that for this reason the witness had a légal right to withhold them. 

The only cases cited to the court by the learned counsel for the com- 
plainant as opposed to thèse views and sustaining the contention of 
complainant that a meve allégation in the pétition for the subpœna 
that "the said books and papers are material and necessary évidence 
in said cause" is sufficient, are United States v. Babcock, 3 Dill. 566, 
Fed. Cas. No. 14,484, and an opinion by Judge Finkelnburg in this case 
(C. C.) 148 F. 486. As Judge Finkelnburg practically adopts Judge 
Dillon's views as expressed in the Babcock Case, it is only necessary 
to refer to that opinion, vi'hich was an oral opinion delivered by Judge 
Dillon, concurred in by Judge Treat. The great learning of that 
eminent jurist entitles his opinions to the very highest considération, 
but they are not of binding authority. It will be noticed that Judge 
Dillon cites no authorities to sustain his conclusion, and in view of 
the fact that the décision was made in the midst of an important trial 
before a jury, and delivered orally, the learned judge probably failed 
to give it that careful considération which he usually gave to his opin- 
ions. In fact, it -seems this matter was not insisted on by counsel, for 
the learned judge says ; 

"But Mr. Shepley sugge.sted in argument that there vvas no sufficient showing 
that tbese papers were material, but we understood him finally not to insist 
on that point." 

In Ex parte Brown, 73 Mo. 83, 96, 37 Am. Rep. 426, a very care- 
fully considered case on that subject, the court expressly declined to 
follow that case, saying : 

"The case of Babcock v. United States. 3 Dlll. 507, Fed. Cas. No. 14.484, 
relied upon as an authority as to the sufficiency of the identification of the 
telegrams, supports the view it is clted to sustain ; but, with the highest re- 
si)ect for the learning and ability of the judges who granted the order for 
the subpœna in that case, we cannot agrée witli them. Their opinion, de- 
livered by Judge Dillon, is totally at variance with our convictions on the 
subject." 

This décision of the Suprême Court of Missouri was cited with ap- 
probation and followed by the Suprême Court of the United States 
in Haie v. Henkel, supra, thus practically adopting the refusai of that 
court to follow the views of Judge Dillon in United States v. Babcock. 

Section 869, Rev. St. [U. S. Comp. St. 1901, p. 66ô], although 
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applicable only to dépositions taken under a dedimus potestatum, pro- 
vides for authority to issue a subpœna duces tecum upon "such judge 
being satisfied by the affidavit of the person applying, or otherwise, 
that there is reason to believe that such paper, writing, written instru- 
ment, book or other document is in the possession or power of the 
witness and that the same, if produced, would be compétent and ma- 
terial évidence for the party applying therefor" — thus showing that 
Congress, in legislating upon this subject, has carefully restricted the 
power of the courts to cases in which the évidence is relevant and 
material. 

The allégation of counsel in the pétition that the évidence is ma- 
terial or relevant is but a conclusion of law. It is for the court to 
détermine from the facts set o-ut in the pétition, or perhaps other 
proofs, whether the documents, when produced, will be relevant and 
material. In my opinion, in order to entitle a party to a subpœna 
duces tecum requiring a witness not a party to the action to produce 
books and documents in his possession, it is not sufficient to allège 
merely that the documents required are material or relevant to the 
issues ; but the facts which will show the court that they are relevant 
and material must be set out, in order to enable the court to détermine 
that. fact. 

Seeking the production of papers and documents for the purpose of 
finding out whether or not they contain information valuable to the 
party demanding them has been aptly denominated a "fîshing examina- 
tion," and is always regarded as oppressive, and as such denied. 3 
Elliott on Evidence, § 1410; United States v. Tilden, supra. At the 
same time, the court, in passing on the question of materiality or 
relevancy, will not be governed by the strict raies of évidence govem- 
ing the admissibility of évidence on final hearing. That will be left 
for détermination at the hearing. It is sufficient if the facts set out in 
the pétition or the proofs adduced show a prima facie case, or sufficient 
to enable the court to say that there is reasonable cause to believe that 
such évidence is relevant or material; or, as stated by Judge Coït in 
Dancel v. Goodyear Shoe Machinery Co., supra: 

"The court will not finally détermine the question of materiality on such 
application, but it must be reasonably satisfied that the évidence is relevant 
and material." 

From the allégations in the pétition for the subpœna duces tecum, 
the court is unable to détermine whether such is the fact, and for this 
reason the order for the subpœna was improvidently granted, and the 
motion to quash is sustained, without préjudice to the filing of another 
pétition. 
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LEWIS V. PECK et al. 

(Circuit Court of Appeals, Seventli Circuit. April 17, 1907. Reliearing De- 

nied May 17, 1907.) 

No. 1,333. 

iNJUNCnoN— Violation— JuEiSDicTiON to Grant iNJUNOTior?. 

A decree of a fédéral court foreclosing mortgages on the property of 
corporation and directing a sale tliereof, after determining the rights 
and priorities of the parties under mortgages given by successive owners, 
provided that the purchaser at the sale should hold the property free 
and discharged from the lien of ail the mortgages and free from ail 
claims of every kind or nature of any of the parties or those claiming 
under them ; also, after reserving certain questions for future disposition, 
it provided that "jurisdiction of this cause is retained in this court for 
the purpose of determining ail such reserved questions and of enforcing 
the conditions of this decree and of any further order made herein, and 
any party to this proceeding may apply to the court for further orders 
and directions at the foot of this decree." A sale was made, and certain 
dissatisfied bondholders under one of the mortgages, who were not parties 
to the suit, except by représentation by the trustée in tbe mortgage, ap- 
peared individually and objected to its confirmation. Their objections 
were overruled and the sale confirmed by an order, which, inter alia, 
prohibited and enjoined ail parties to the suit and ail persons claiming 
through or under them, their attorneys, solicitors, etc., "from setting up 
any pretended or alleged title against the title of the purchasers." Such 
dissatisfied bondholders, having been denied an appeal on the ground 
that they were not parties, flled a bill in a state court against the pur- 
chasers and others, praying for a foreclosure of their mortgage, where- 
upon their solieitor was cited into the fédéral court on pétition of the 
purchasers and adjudged in contempt for violation of its injunction in 
instituting such suit. Held, that the injunctional provision of the order 
of confirmation was not within the power reserved by the court by the 
decree to enforce its conditions, and, not being within any issue in the 
suit, was without jurisdiction and void as against the individual bond- 
holders, or their counsel, who were not parties in any sensé which vifould 
confer jurisdiction over their persons, to make such order binding upon 
them and to deprive them of their right to a hearing on their alleged in- 
dividual rights in any court of compétent jurisdiction ; and that it af- 
forded no basis for the proceedings in contempt. 

[Ed. Note.— Liability of attorneys, see note to Andersen v. Comptois, 48 
C. C. A. 7.] 

Grosscup, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

This writ of error brings for review a judgmeut of the Circuit Court and 
sentence of imprisonment against the plaintifl: in error, James Hamilton 
Levi'is, upon flnding of contempt of court, in the violation of an injunctional 
order of such court. The proceedings in which the injunctional order was is- 
Bued were under the title of Consolidated actions of B'armers' Loan & Trust 
Company, Trustée, and United Waterworlîs Company, Limited, v. New Eng- 
land Waterworks Company, Alton Waterworks Company et al. — one a bill 
for foreclosure of a mortgage and the other a creditors' bill — upon which de- 
cree had tlieretofore been entered, which is the same decree appealed from in 
New England Waterworks Co. v. Farmers' Loan & Trust Co., 136 Fed. 521, 
C9 C. C. A. 297, and afflrmed by this court, and the gênerai nature of the 
bills and decree are sufflciently described in the opinion there filed and re- 
ported. 

154 F.— 18 
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Upon the coming in of the master's report of sale under tliat decree, ob- 
jections to confirmation of tlie sale were interposed by one Allen A. Brown 
and other persons, as individual bondliolders under a trust deed, made by the 
Boston Water & Light Company (a défendant in sueh decree) to the Interna- 
tional Trust Company, trustée (also a défendant therein), setting up, aniong 
other groxuida, that they were not made parties to such suits, had no notice 
thereot, and were "being deprived of thèir proporty without notice and wlth- 
out due process of law" ; also that the purehase priée was grossly inadéquate. 
The plaintiff in error appeared for and represeuted thèse bondholders in op- 
posing the confirmation. On May 5, 190."). the court entered an order or 
decree of confirmation of the sale, as reported, to Samuel L. Peck, G. R. 
Leighton, Charles G. Sanford, and Russell Frost, a committee repreaentiug 
bondholders, for the priée named. The order recites, among other matters, 
that the purchaser nioved to strike out the objections filed by Brown and 
others, and then orders "that the said objections and exceptions of the said 
Allen A. Brown and others be and the same are hereby overruled and held 
for naught." and that the sale is thereupon conflrmed ; and the following is 
the concluding provision: 

"And it is further ordered, adjudged, and decreed that, upon the comple- 
tion of the payment of the purehase price by the said purchasers, the de- 
livery to them of the deed of the said master and the delivery of the projv 
erty to them by the said receiver, that the title to the said property and as- 
sets as against each and every party to this action, and ail persons claiming, 
or to claim, under them, or either of them, be vested absolutely in the said 
purchasers and their assigns, and ail parties to this suit, and ail persons 
claiming, or to claim, by, through, or under them, be, and they and their and 
each of their attorneys, solieitors,. otflcers, and agents are, forever prohibited 
and enjoined from setting up any pretended or alleged title, as against the title 
of the said purchasers acquired by means of said master's deed in this de- 
cree mentloned, and which said pretended or alleged title may bave arisen 
by, through, or under any of the said parties to the said cause, and from 
in any way interfering with or disturbing the said purchasers, or their as- 
signs, in the full and free use and occupation and enjoyment of ail the said 
proijerty so acquired by said purchasers by means of said sale and said deed 
from the said master. 

"It is further ordered, adjudged, and decreed that the said purchasers bave 
leave at the foot of this decree to apply for further directions and for any 
amendment thereof until the last day of the next term of this court, and 
for that purpose this cause will, upon adjournment of the présent term of 
this court, stand continued upon the docket of this court until the last day 
of the next term thereof." 

The objecting bondholders then made application to Mr. Justice Day of the 
Suprême Court for alloc.'ance of an appeal to that court, but the appeal was 
disallowed with a letter addressed to the plaintiffi in error, which is made a 
j)art of the record, stating in effect that the bondholders were not named 
as parties, so that they were not entitled to a review on appeal, remarking 
that "their rights, if invaded, raust in niy opinion be worked out in an orig- 
inal proceeding." Subsequeutly, Brown and other bondholders flled a bill in 
the circuit court of Madison county against the Boston Water & Light Com- 
pany and other défendants, Including the purchasers under the foreclosnre 
decree above mentloned, for foreclosure of their alleged mortgage, and the 
plaintiff in error appeared therein as solicitor for the complainants, There- 
upon the purchasers under the foreclosure decree petitioned for a rule to be 
entered by the Circuit Court of the United States, upon the plaintiff in er- 
ror, to show cause why he should not be punished for contempt of court for 
filing such bill and issuing summons thereupon, in alleged violation of the 
injunction o| that court. The pétition was entertained by the court, under the 
title of the original consolidated suits, upon an order "that said causes be re- 
docketed for the purposes of said pétition," and that a citation issue there- 
upon. 

The plaintiff in error submitted bis sworn answer to such rule, disclalm- 
ing "any intention on bis part to violate any lawful orders or decrees en- 
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tered by" the court, and stating tbat he represented Brown and otlier bond- 
bolders, as their duly authorized attoniey; and baving applied for an ap- 
peal to tbe Suprême Court, whicb was denied vvitb an opinion by Mr. JuiStice 
Day wbieh is annexed to the answer, be so proceeded in bebalf of sucb bond- 
bolders, believing tbat tbey were neither parties to nor afCecited by the de- 
oree of tbis court and were entitled to so proceed. Tbe court on April ]6th 
entered the order appealed from, wbich reads (after the title) as follows: 

"In tbe matter of the pétition of Samuel l'ecli, G. Ralph Leigbton, Charles 
G. Sanford, and Russell Frost for a rule against James Hamilton Lewis to 
show cause why he should not be punished for a contempt of court In vio- 
lating tbe injunction contalned In the decree made and entered in the above- 
entitled Consolidated cause on the 5th day of May, A. D. 1905. 

"The above-entitled matter coming on to be further beard and tbe court 
beiug now fully advised finds tbat the sald James Hamilton Lewis did file 
in the circuit court of Madison county, 111., a certain bill wherein Allen A. 
Brown, trustée, Robert B. Wason, Harriet N. Houghton, James Sehouler, C. 
A. Damon, Joseph O. Foster, Chas. M. Page, George W. Fairbank, M. C. 
Grier, Sabra Hodgkins, Wm. B. ïrask, and Mary A. Evans are eomplainants 
and Boston Water & Light Company, a corporation. International Trust Com- 
pany, a corporation, Alton Waterworks Company, a corporation, George W. 
Sumner, and Chester B. Suniner, executors of tbe estate of Wm. H. Sum- 
ner, James Howe, Orin Warren, Alice G. Page, John Farquhar, adminlstrator 
of estate of Benjamin F. Dudley, deeeased, George F. Lovett, Vernon Prouty, 
Frank Dromgoole, the C. H. Venner Co., a corporation, Cidele Venner, Sam- 
uel Peck, 6. Ralph Leigbton, Charles G. Sanford, Russell Frost, and un- 
known parties claiming an interest in tbe property described in the said bill, 
are défendants, praying for the foreclosure of a certain mortgage executed 
October 1, 1897, by the Boston Water & Light Company, of the state of 
Maine to the International Trust Company of tbe state of Massachusetts, 
to secure the payment of 200 bonds bearing same date for $1,000 eacb. Tbe 
court furtber flnds that said action is in violation of tbe Injunction order of 
tbe Circuit Court of tbe United States entered May 5, 1905. It Is therefore 
ordered tbat sald James Hamilton Lewis be and is hereby held to be in con- 
tempt of tbis court and is sentenoed to be imprisoned in the Sangamon coun- 
ty, 111., jail for 00 days or until further order of thls court. In case the 
above-described cause now pending in the circuit court of Madison county, 
m., is dismissed within flve days from tbis date, sald sentence of imprison- 
ment is to be suspended." 

On April 17tb, under eompulsion of sucb order, the plaintifC In error dis- 
missed the suit so commenced in Madison county circuit court, and advised 
the Circuit Court of the United States of sucb dlsmissal, pursuant to and 
under the eompulsion of sucb order, to save himself from the imprlsonment 
thus imposed. 

For jurisdiction to enter the injunctional order contained in the order or 
decree of confirmation, paragraphs 22, 2.5, 26, and 27 of the original decree 
are relied upon. Paragraph 22 provides that the purchaser thereunder, after 
dellvery of the promises and property, "sball hold possession and enjoy tbe 
same with ail rigbts, privilèges, immunlties, and franchises pertaining tbere- 
to as fuUy as said Alton Waterworks Company, the New England Waterworks 
Company, and Boston Water & Light Company, or the recelver therein, now 
hold or enjoy the same, or held or enjoyed, or were entitled to hold or enjoy 
the same at any tune heretofore, and ghall hold the same free and diseharg- 
ed" from tbe lien or incumbrance of ail the mortgage trust deeds in this dc»- 
oree mentioned, and free from ail elaim or claims of every kind and nature 
of ail parties to this cause and those claimiug under them. 

The other paragraphs read as follows: 

"(25) Ail questions not hereby disposed of, including the settlement of the 
accounts of the receiver and bis discharge aud the amounts to be allowed said 
receiver and his counsel. and the amounts to be allowed said trustée, eom- 
plainants, and their solicitors, and the amount to be allowed the master, and 
the application of moneys in tbe hands of the receiver to bonds and coupons 
or upon allowances aud costs, are hereby reserved for future adjudication. 
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and aiiy party interested in siich resei'Ted questions may at any time, eitlier 
before or after sale, apply to tbis court at tlie foot of tiiis decree, for tuv- 
ther relief in respect tliereto. 

"(2G) Any party interested in tlie questions liereinbefore reserved concern- 
ing coupons and interest [referriug to claims of O. H. Venner Company re- 
served in paragraph 16, not in question], may at any time apply to this court 
at the foot of this decree for further reiief in respect thereto. 

"(27) Jurlsdiction of this cause is retained in this court for the purpose 
of determining ail such reserved questions and of enforcing the conditions of 
this decree and of any further order made herein, and any party to tbis pro- 
ceeding may apply to the court for further orders and directions at the foot 
of this decree." 

EHjah N. Zoline, for plaintiff in error. 
Levi Davis, for défendant in error. 

Before GROSSCUP, BAKER, and SEÂMAN, Circuit Judges. 

SEAMAN, Circuit Judge, after stating the facts, delivered the 
opinion of the court. 

The ultimate facts involved in this review are simple, however 
serious their import in the administration of equity powers and duties, 
and their efïect in the commitment of the plaintiff in error for con- 
tempt. The propositions of law upon the gênerai powers of the 
trial court to restrain the prosecution of côgnate suits in other courts, 
and in référence to the rights and privilèges of counsel in actions so 
brought— which are presented in one of the aspects of this adjudica- 
tion and discussed in thë arguments — are not f ree f rom diiïiculty under 
the authorities. It is not needful, however, to décide either of thèse 
important gênerai questions, unless the vaiïdity of the commitment 
rests upon their solution, 

The injunctional order of which violation is adjudged was not con- 
tained in the express terms of the foreclosure decree, which was en- 
tered in 1903 (and affirmed upon appeal to this court), but was made 
a part of the order or decree entered May 5, 1905, confirming the sale 
made April 18, 1905, as reported to the court under the decree of 1903. 
Primarily, therefore, jurisdiction must appear for making, in that pro- 
ceeding and at that stage, an order which becanie operative as a 
Personal injunction against the individual bondholders and their spécial 
counsel, applicable to the alleged violation by the plaintiff in error, to 
uphold the commitment. Neither the bondholders nor the plaintiff in 
error were named as parties to the decree or subséquent order, nor 
cited in or recognized as parties of record. True, the trustée named 
in the trust deed securing the bonds in controversy was a party ; and 
the gênerai rule under such instrument and relation is firmly established 
that the trustée represents the bondholders in such foreclosure proceed- 
ings involving interests under the trust deed, and that his présence is 
sufficient to bind the rights and interests of bondholders, who are thus 
constructively served and présent. In the foreclosure proceedings 
thereupon it may well be assumed that the court possessed ample 
power to make ail needful orders or provisions, interlocutory or final, 
not only to foreclose interests which are represented, but to protect 
the res and interests involved in the litigation for complète administra- 
tion. 
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The plaintiff in error, as attorney for several holders of bonds se- 
cured by one of the trust deeds involved in and foreclosed under the 
above-mentioned final decree of the fédéral court, filed a bill in one of 
the State courts, on behalf of such bondholders, wherein an independent 
foreclosure was sought under the trust deed, in despite of the prior 
decree and sale, with the purchasers thereunder named as défendants 
among other parties. This suit was instituted in March, 1906, when 
the fédéral proceedings were closed, with ail issues therein settled, 
sale confirmed, and the purchasers in possession. The question wheth- 
er the action was well advised or seemly, in any view, is beside the 
inquiry of contempt in thus attempting another foreclosure, which 
rests alone on the validity and interprétation of the injunctional order 
entered in the fédéral court on May 5, 1905. When that order was 
made, the matters before the trial court, as disclosed by the record, 
were the report of the master upon the foreclosure sale made under 
the decree and of the proceeds arising therefrom, together with the 
objections filed to confirmation of such sale. The issues were: Shall 
the sale be confirmed, with direction to convey and deliver posses- 
sion to the purchasers, and distribute the proceeds in conformity with 
the decree? Or shall the sale be set aside, and resale or other pro- 
cédure ordered? Provisions for either course were plainly within the 
power of the court, and its conclusions and order in conformity with 
the first-mentioned course are not open to question hère. The further 
order, however, which is challenged, is a provision, not only vesting 
title in the purchasers "as against each and every party" to the action 
and "ail persons claiming, or to claim, under them," but that ail par- 
ties and persons "claiming or to claim by, through, or under" either 
party, and their attorneys and agents, "are forever prohibited and en- 
joined from setting up any pretcnded, or alleged, title as against the 
title of the said purchasers," and "from in any way interfering with or 
disturbing the said purchasers, or their assigns, in the full and 
free use and occupation and. enjoyment of ail the said property so 
acquired." Passing the contentions on behalf of the plaintiff in error 
that thèse terms are not applicable to the individual bondholders, and 
are not violated by the orderly commencement of an independent suit 
by bondholders, not made parties, we assume the premise for testing 
the validity of the injunction, that its scope was sufficient to include 
such suit, as the commitment for contempt rests wholly upon that 
purpose and interprétation. 

The final decree theretofore entered (1903) was complète and bind- 
ing upon ail parties for the intended foreclosure, and for définition of 
the title which would be conveyed to the purchaser of the res upon sale, 
together with provisions for and terms of conveyance and possession. 
Except for the last-mentioned purposes of sale and conveyance, and 
the questions and objects reserved in the concluding paragraphs (25, 
36, 27), the controversy was closed, and no further relief was open 
in the suit. To carry forward thèse spécifie purposes and détermine 
the reserved questions, orders and directions were authorized at 
the foot of the decree, but jurisdiction was not retained beyond those 
which were so specified, ail executory in their nature. 

The sole reliance for support of the injunctional order in the terms 
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of the decree is in the expression of paragraph 37, whicli includes 
"enforcing the conditions of this decree" as thus reserved. Various 
provisions of the decree are stated in the form of conditions, and 
plainly within this réservation. Thus foreclosure sale is conditioned 
upon the failure of the défendants to pay the sums adjudged due 
within the time specified; and, when sale occurs, it is made subject to 
conditions, both of performance by the purchaser and approval by 
the court, with provision for resale in the event of disapproval or 
nonperformance. The terms or récitals which define the interests and 
title passing to the purchaser upon sale are in no sensé "conditions 
of the decree" which can be énforced by subséquent orders otherwise 
than by the conveyances and delivery of possession as directed. To 
that end, it cannot be doubted that needful orders were authorized, 
injunctional or otherwise, to pî-eserve the integrity of the property and 
subject-matter in the hands of the court from interférence or dis- 
turbance in any manner, to complète the performance of such con- 
veyance and delivery. No remedy, however, not within the contempla- 
tion of the foreclosure decree was thus left open to be administered 
at its foot. The purchaser acquired under the sale and conveyance ail 
the title and interests of parties which the decree was compétent to 
confer. With no obstacle in the way of the conveyance and pos- 
session can the juriSdiction so retained extend to injunctional relief 
in favor of the purchasers (not parties in any sensé until approved 
as purchasers), to reach thèse dissatisfied bondholders individually 
(not parties of record), to enjoin them from suing upon the bonds? 

The right of the purchaser or his successor in interest to invoke 
the jurisdiction of the trial court, by supplemental bill in the action, 
against a disturber of title and possession so acquired, in dérogation of 
the decree of foreclosure, is expressly upheld in Julian v. Central 
Trust Co., 193 U. S. 93, 109, 24 Sup. Ct. 399, 48 L. Ed. 639, so that 
the exercise of jurisdiction to prevent actual interférence is unques- 
tionable, when the parties are before the court under issues duly made. 
No authority is brought to our attention, which sanctions either (1) 
supplementary injunctiôrtal orders of the présent nature, withcut Per- 
sonal service and issue raised upon the infringement ; or (2) enjoin- 
ing the mère commencement of suits in a state court, with no dis- 
turbance of possession, unless within the exception named in section 
720, Rev. St. [U. S. Comp. St. 1901, p. 581]. And we are of opinion 
that the order in question, in so far, at least, as it was treated as 
operative against the filing of bills on behalf of individual bondholders, 
was not within the limited jurisdiction reserved in the trial court. 

The doctrine is well established that the right of a court of equity 
to décide ail questions arising in the case, when jurisdiction is once 
acquired, is subject to important limitations ; that it extends only to 
cbntroversies which arise and are submitted by proper proceedings 
between adverse parties. As stated in Windsor v. McVeigh, 93 U. 
S. 274, 282, 23 L. Ed. 914: 

"AH courts, even the highest, are more or less limited in their jurisdiotion. 
• * * Though the court may possess jurisdiction of a cause, of the suti- 
ject-matter, and of the parties, It Is still limited in its modes of procédure, 
and in the extent and character of its judgments. It must act judicially in 
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ail things, and caunot then transcend the power eonferred by tUe law. * * * 
So a departure from established modes of procédure will ofteii render tlip 
judgment void. * * * The decree of a court of equity upon oral alléga- 
tions, without written pleadings, would be an idle act, of no force beyond 
that of an advisory proceedlng of tlie cliancellor. And the reasou is tliat 
the courts are not autliorized to exert their power in tbat way." 

When a court transcends the limits of its authority in a given case, 
its orders are void, not merely erroneotis. Id. 

in tlie proceedings of May 5, 1905y tlie sole questions before the 
court, as before stated, were the action to be taken in référence to the 
sale as reported, and disposition of the proceeds. No individual 
holders of bonds were cited or calîed in to answer any application for 
the injunctional order; nor does it appear that application was made 
for it. It is true that certain of the bondholders objected to confirma- 
tion of the sale, and written spécifications were fîled oii their behalf. 
by the plaintif? in error, as "appearing separately for bondholders to 
object to confirmation" ; but tipon the hearing it was ordered that 
"the said objections and exceptions" be and they were "overruled and 
held for naught." Thèse objectors were there for no other purpose, 
and were eut of the proceeding when their objections were overruled ; 
and no conduct appears upon the part of either to authorize the ex- 
ercise of jurisdiction in personam over the plaintifï in error or his 
clients to restrain them from setting up or suing upon their supposed 
independent daims, however groundless such claims may appear when 
brought to hearing. 

The contention in support of the order and its application to the 
suit commenced by the plaintifï in error is twofold and substantially 
this : That the order was val'd against the trustée, who represented the 
bonds in controversy, and was a party to the proceedings, and was 
thus authorized and made binding as a personal injunction against 
each of the bondholders so represented. We are not satisfied that the 
premise is Sound of right to enjoin the trustée; but, however that 
may be, we are satisfied that the injunction was inoperative as against 
the proceeding in question on the part of the bondholders. 

The property and subject-matter of the decree were neither molested. 
nor threatened with disturbance in the hands of the court or pending 
administration, so that no need appears for an injunction to préserve 
the status. If suit were commenced upon the bonds, either in that 
court or elsewhere, no deprivation of rights which were lawfully eon- 
ferred by the prior decree of the fédéral court could hâve judicial 
sanction, as the application for and grant of a restraining order nec- 
essarily assumes to justify the restraint. The mère institution of 
suit in such case does not disturb the prior jurisdiction or adjudication 
in any degree. As said by Judge Grosscup, speaking for th's court, 
in Copeland v. Bruning, 137 Fed. 550, oo2, 6."? C. C. A. 435, in réf- 
érence to like contention that a suit in the state court "challenged the 
decree of the fédéral court" : 

"Let this be admitted, even then the injunction is not justified, for to the 
extent that the snb.iect-niatter of the suit in tlie state court was already 
settled by former adjudication, the défense shonld hâve beeu by plea in the 
court where the suit was brought, and not by injunction in another jurisdic- 
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tion. No possession of the res was involved, and no conflict of courts eonld 
hâve foUowed, that wonld hâve affected the decree in the United States 
court." 

Again, in Royal Trust Co. v. Washburn, B. & I. R. R. Co., 139 
Fed. 865, 867, 71 C. C. A. 579 : 

"The point at which interférence with tlie possession of the fédéral court 
begins is not the involiing in the state court .of its power in that respect, but 
the attempt to exercise such power, to tlie extent that tlie exercise of such 
power would interfère, actually and physically, with the possession of the 
property by the United States court." 

In the case last cited an adjudication of the fédéral court committing 
attorneys for contempt of that court was reversed, although they had 
applied for and obtained an injunction in a state court against the 
exécution by' officers of the fédéral court of the final decree of such 
court, and had delivered the restraining order to the sherifï for en- 
forcement. While commitment of the sheriff was upheld, for actual 
invasion and interférence, the attorneys were held not guilty, as their 
procédure was not an invasion of the fédéral jurisdiction. Section 
720, Rev. St. [U. S. Comp. St. 1901, p. 581], expressly proh'bits an 
injunction "to stay proceedings in àny court of a state," except as 
authorized in bankruptcy; and, while this provision is not applicable 
when the jurisdiction of the fédéral court is disturbed thereunder by 
actual invasions (Julian v. Central Trust Co., supra), it may rightly 
be applicable to deny injunctional relief again.st orderly proceedings 
in any court, even by parties, without such invasion (Guaranty Trust 
Co. v. North Chicago St. R. Co., 130 Fed. 801, 805, 65 C. C. A. 65). 
The court may exercise ancillary jurisdiction, as in the Julian Case, 
when properly invoked on behalf of the purchaser under the decree, 
to prevent invasion of rights which were adjudicated and vested 
in such purchaser; but we do not understand that sanction appears 
in any of the authorities, either for warranty of title or possession 
upon judicial sale, or for an injunctional order to prevent future liti- 
gation against the purchaser, beyond the saving effect of the decree. 
LJnder the doctrine of caveat emptor, which is strictly applicable 
to ail judicial sales (The Monte Allègre, 9 Wheat. [U. S.] 616, 645, 
6 L. Ed. 174; Rorer on Judicial Sales, §§ 174, 475, 476, 528), authority 
for such provision in the order may well be doubted, even as against 
the trustée. 

Laying aside, however, the question whether such injunction can 
be granted as against parties who are personally served, the plain- 
tif? in error and bondholders represented by him were not parties in 
any sensé which would authorize jurisdiction over their persons to 
make such order binding upon them. Assuming that the foreclosure 
suit and decree bound the holders of ail bonds, through the substituted 
service upon the trustée, it was thus effectuai only as a proceeding 
in rem and to the extent of their interest in the res, and authorized 
no procédure or relief in personam against the individual bond- 
holders, constructively bound by such decree. Pennoyer v. Nefï, 
95 U. S. 714, 727, 24 L. Ed. 565 ; 9 Notes U. S. Rep. 339. So, if 
the injunctional order were germane, authorized, and operative as 
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against the trustée, it was not operative against the individual bond- 
holders, who were not served and not subject to jurisdiction in per- 
sonam. Hawley v. Fairbanks, 108 U. S. 543, 551, 3 Sup. Ct. 846, 
37 L. Ed. 820; Parsons v. Greenville, etc., R. Co. (per Mr. Chief 
Justice Waite), 1 Hughes, 379, Fed. Cas. No. 10,776; In re Reese 
(C. C.) 98 Fed. 984, 986; Fellows v. Fellows, 4 Johns. Ch. (N. Y.) 
35. Wliatever the interests or rights of the bondholders may be under 
the terms of the trust deed — whether within the gênerai rule and thus 
fully represented and foreclosed by the présence of the trustée, or 
exceptional as they contend — they are bound by the decree only to the 
extent authorized by the trust deed in such représentation. If they 
hâve claims of independent right, not so represented, as they contend, 
they are neither within the terms of the order, as claimants under 
the trustée, nor subject to the jurisdiction of the trial court for any 
form of injunction against their exercise of independent right to sue 
upon such claim. 

While the trust deed was before the trial court, as part of the sub- 
ject-matter in the foreclosure suit, and (presumptivelyj construed oth- 
erwise in entering the final decree, the bondholders were not personally 
served and their contention was not heard in such interprétation and 
entry. Whatever be their actual right, or the effect to be given that 
adjudication, they cannot be restrained in that proceeding — to say the 
least, without personal service upon them — through any injunction 
against the trustée, from the common right of suit upon their alleged 
independent claim, which arises under their grantor, not under the 
trustée. If res judicata, or otherwise without merit, such détermina- 
tion, in the first instance at least, is for the forum in which such suit 
is brought, and the court of prior jurisdiction of the subject-matter 
cannot, as we believe, enjoin such procédure in another court of co- 
ordinate jurisdiction, nor can it rightly be assumed by any court, in 
thus directing conveyance to a purchaser under its decree, that co- 
ordinate judicial tribunals would disregard such decree or fail to give 
it due effect when so involved in subséquent litigation. 

We are of opinion, therefore, that the injunctional order in ques- 
tion was without force against the individual bondholders or their 
attorney, and that the plaintiff in error was not guilty of contempt 
in his proceedings in the state court. 

GROSSCUP, Circuit Judge (dissenting). Though the facts are 
fully and accurately stated in the opinion of the court, I shall sum- 
marize such of them, in their logical order, as are necessary to bring 
eut the view upon which this dissent is founded. 

The original bill was not the ordinary and usual bill for fore- 
closure, nor was the decree the ordinary and usual decree foreclosing 
a mortgage. The bill brought to the attention of the court the fact 
that certain property claimed by the New England Water Company as 
its own, free from the Farmers Loan and Trust Company mortgage, 
and mortgaged by the New England Company as unencumbered prop- 
erty to the International Trust Company, was not in fact property 
free from the Farmers Loan and Trust Company mortgage, but was 
property subject to the Farmers Loan and Trust Company mortgage 
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as after acquired property ; and had not in fact been mortgaged 
unencumbered to the International Trust Company, but was not sub- 
ject to that mortgage in any respect; and upon issues made upon 
thèse contested questions (the New England Water Company and the 
International Trust Company being in court for themselves and thos2 
who clainied under them) the decree of foreclosure, as a basis on which 
to foreclose the Farmers L,oan and Trust Company mortgage, judicial- 
ly determined that the property in dispute was subject to the Farmers 
Loan and Trust Company mortgage, and that, at the sale decreed, 
the purchaser should take the same free and discharged from the lieu 
or encumbrance of the alleged mortgage by the New England Com- 
pany to the International Trust Company in the decree mentioned, and 
free from ail claim or claims, of every kind and nature, of ail par- 
ties to the cause, and those claiming under them ; jurisdiction being 
retained for the purpose of "enforcing the conditions of this decree, 
and of any further order made herein." 

Under the decree thus entered — a decree judicially determining the 
légal status of the property in dispute — ail the property, including 
the property in dispute, was ofiEered for sale, under a provision that 
a committee of bondholders represented by the Farmers Loan and 
Trust Company might bid ; and, should they become the purchasers, 
might pay for the same, by turning in cash sufficient to discharge a 
previous mortgage in which they were not interested, and by paying 
in cash to the bondholders not represented bv the committee, their 
proportion of the purchase price, together with costs of suit — the 
bonds of those represented by the committee to be turned in for the 
balance ; under which provisions — ail of them provisions in the de- 
cree — the committee made the highest and best bid for the property. 

When this sale came to the court for confirmation, the appellant 
appeared and filed objections as counsel for bondholders claiming un- 
der the International Trust Company 's mortgage (lie had also been 
counsel throughout the preceding litigation) on varions grôunds, 
including one that the selling price was too small, but chiefly on the 
ground that the individual bondholders whom he now appeared for, 
not having been parties, in naine at least, to the previous proceedings, 
were not bound by the decree, .and still retained, notwithstanding the 
decree, a lien or claim upon the property in dispute. 

The filing of thèse objections put the posture of affairs thus: The 
court had a bid, based upon a decree that the purchaser waS' to obtain 
the property in dispute free and, clear from the claim of the Interna- 
tional Trust Company, and those claiming under it (meaning of 
course thèse individual bondholders) ; a bid that required that large 
sums in cash should be paid to a previous mortgagee and to bond- 
holders not represented. But the individual bondholders claiming un- 
der the International Trust Company were now in court insisting, 
that as against them, notwithstanding the clear terms of the decree, 
the purchaser should obtain no such free and unencumbered title. 
So the practical question before the court was: Are thèse individual 
bondholders foreclosed by that decree, as to this disputed property, 
or are they not; for if foreclosed, the court could give title free and 
clear of encumbrance according to the provisions of the decree ; while 
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if not, the purchasers were not obtaining the title free and clear of 
encumbrance that they had a right, from the decree to expect. The 
question was a practical question and a pressing one — one on which 
the court ought to hâve power to take a practical and effective course. 

Unquestionably, to my mind, the court in overruHng thèse objec- 
tions, determined — was bound to détermine — that the individual bond- 
holders were bound by the original decree, and that the purchaser 
would take the property free from their claims. There is no other 
reason or logic in the ruling. And unquestionably too, the injunc- 
tional order included in the decree of confirmation was intended by 
the court as a method of protecting the purchaser against the disre- 
gard, by the individual objecting bondholders and their counsel, 
of this ruling — a step taken by the court to secure to the purchaser 
the kind of title that the court in the original decree had offered to 
the purchaser. Now was the court without power to put that ruling 
into practical effect ? 

The opinion from which I dissent does not hold that the court had 
no power, in its original decree, to order the property sold, free 
and clear from the claim of the International Trust Company and 
those claiming under it; nor that the individual stockholders, whosc 
counsel appellant was, are not parties claiming under the International 
Trust Company, and for that reason not bound by that portion of the 
decree. On the contrary it proceeds on the assumption that in the 
original decree the court had such power; and that thèse individual 
bondholders are thus bound. 

Nor does the opinion from which I dissent hold, that supplemental 
to the foregoing power the court would not hâve had the power, 
in the original decree, to enter an injunctional order restraining the 
International Trust Company, and those claiming under them, and 
their attorneys, from setting up any pretended title against the title 
of the purchasers acquired under the court's deed. On the contrary, 
respecting that question, the opinion says : 

"The propositions of law upon the gênerai powers of the tria! court to 
restrain the prosecution of cognate sults in other courts, and In référence 
to the rights and privilèges of counsel in actions so brought — which are pre- 
sented in one of the aspects of this adjudication and discnssed in the argu- 
ments — are not free from difflciilty under the anthorities. It is not needful, 
however, to décide oither of thèse Important gênerai questions, uuless the 
validity of the commitment rests upon their solution." 

And further on the opinion proceeds: 

"In the foreclosure proceeding, therefore, it may well be assumed that the 
court possessed ample power to make ail needful orders or provisions inter- 
locutory or final, not only to foreclose interests which are represented, but 
to protect the res and interests iuvolved in the litigation for complète admin- 
istration." 

Tlie opinion from which I dissent does not show, specifically at 
least, that the injunctional order subsequently entered was not known 
to the individual bondholders or appellant, before the acts constituting 
the contempt were committed : though it does state that neither the 
bondholders nor the plaintiff in error were named as parties to the 
injunctional order, nor cited in, nor recognized as parties of record. 
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But this last statement ignores the fact fuUy stated elsewhere in the 
opinion that the injunctional order was entered as a part of the 
order overruling the objections filed by appellant in behalf of thèse 
individual bondholders, and presumptively, therefore, did not escape 
liis notice. 

The opinion from which I dissent, puts forth no pretension that if 
the injunctional order were within the power of the court to enter, 
appellant can défend against the contempt proceedings on the ground, 
either that the proposition of law on which it was founded was 
erroneous; or that the proceedings were détective or irregular; or 
that on review on appeal, or in error, the court for any reason other 
than that of want of power should hâve vacated the order. And I 
take it, it is too well settled for further discussion, that a party charged 
with contempt may not procure a review of the injunctional order en- 
tered on any ground other than want of power of the court to enter 
it — may not obtain a gênerai review of an order by simply defying it. 

Assuming, then, that the court, in its original decree of foreclosure, 
had power to enter the injunctional order (as assumed though not de- 
cided in the opinion from which I am dissenting ; but decided I think 
in Julian v. Central Trust Company, 193 U. S. 93, Si Sup. Ct. 399, 
48 L,. Ed. 639), the opinion proceeds to find that the court was without 
power to enter the order, in the subséquent confirmatory decree, for 
the following reasons as I understand them: (a) That such an order 
was not within the réservation contained in the original decree; (b) 
That such an order was not within the issues presented to the court 
on the confirmatory decree; and (c) That the individual bondholders, 
and the plaintifï in error, were not in court at the time the injunctional 
order was entered, upon any issue that could eventuate in such an 
injunction. 

I take up thèse reasons in the order stated. First then as to the 
réservation in the original decree. The original decree reserves full 
power of "enforcing the conditions of this decree, and of any further 
order made herein." Why is not that broad enough to include the 
condition that the purchaser, at the foreclosure sale, should take title, 
free and clear of the claims of the International Trust Company and 
those claiming under them? Indeed, the proviso just named, was 
one of the main conditions of the decree. Upon it rested the practical 
question of what amount the property would sell for, or whether the 
property could be sold at ail. To clear up that condition, the main 
litigation was fought out — there was no other substantial issue in the 
case ; so that to say now that the court, in entering its original decree, 
did not intend to reserve power, to the extent if necessary of ail the 
power it possessed, to enforce that condition of the decree, by any 
order that it might subsequently enter, is to say that the court kept 
its eyes and its decree open to the smaller contingencies that might 
transpire, but closed both its decree and its eyes to the single great 
contingency that might intervene to defeat the court's purpose, and 
the court's power to subsequently carry out that purpose. 

Assuming then that the injunctional order was within the réserva- 
tions contained in the original decree, is there anything in the prop- 
osition that it was not within the issues subsequently presented to the 
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court on the confirmatory decree, or that appellant was not in court on 
that order? The individual bondholders represented b}^ appellant, and 
appellant himself, were, in fact, as we hâve seen, in court at the time the 
confirmatory decree, carrying along with it this injunction, was entered. 
The contention of the individual bondholders that they were not bound 
by the original decree was necessarily before the court, as already 
stated, when the confirmative decree was entered. The practical ques- 
tion raised by their objections was, whether thèse individual bond- 
holders were so bound; and though the niatters thus brought before 
the court by appellant on behalf of the individual bondholders did not, 
perhaps, take the ordinary and usual form of pleadings calculated to 
présent issues, they did présent substantial actual issues, upon the 
considération of which the court must hâve predicated its judgment 
that the injunctional order should be entered. By what authority then, 
is the regularity of thèse proceedings now challenged? Appellant has 
not brought the injunctional order to this court on review or appeal, 
as he might hâve donc ; he has simply defied it. B}^ what authority 
does he obtain- a review as if, instead of defying, he had in the or- 
dinary course of procédure appealed from it? True, as already stated, 
the record does not disclose a pétition or other pleading formally 
asking thern to show cause why the injunctional order should not be 
entered, and bringing them into court for that purpose ; but being in 
court for any of the purposes of the case, I take it as fundamental that 
they were in court for ail the purposes of the case; and that unless 
dismissed out of court, they are bound by every prohibition laid upon 
them, respecting the subject matter of the litigation that the court liaci 
power to lay upon them, unless, and until, it was set aside in the 
regular course of appeal. To hold otherwise would be to hold, as 
already stated, that one enjoined from doing a particular act — • 
one not only notified of the injunction, but a party to the order in 
which the injunction is entered — can procure a review of the reg- 
ularity of the proceedings in which it is entered by simply defying it. 
The injunctional order entered is an unusual one. But the case 
in some respects is unusual. The practical considération behind the 
court's détermination of the status of the disputed property — whether 
it should be sold free and clear of the claim of the International Trust 
Company and those claiming under it, or not — was not merely that 
the parties might know what, in law, was the status of the disputed 
property. The practical considération, behind that portion of the 
decree, was that the court might obtain the highest price that the 
property would command, by selling it, in fact, free and clear of such 
encumbrances. And to secure such a sale, to make good its assurance 
that the property would go to the purchaser free and clear of the 
claims adjudicated, the court had power, in my judgment, at any stage 
in its proceedings, by giving proper notice to the parties bound by the 
decree, to lay its mandate of prohibition against their doing anything 
that would defeat the decree. Indeed, to say now to the purchaser, 
that it was not a water plant, free and clear of ail the claims litigated 
and determined that he was buying, but a water plant encumbered 
by a renewed lawsuit, that might be carried on in any of the courts 
of the country, seems to me to be flying in the face of the very con- 



286 154 FEDERAL REPORTEE. 

servative, but the very just and healthful, course taken în Julîan v. 
Central Trust Company, supra. 

The judgment of the Circuit Court is reversed, with direction to dis- 
miss the pétition and discharge the plaintiff in error. 



RALI/I et al. T. NEW YORK & T. S. 8. CO. 

(Circuit Court of Appeals, Second Circuit. Aprll 30, lOOT.Ï 

No. 248. 

1. Shippinq— Damage to Cabgo— Exemption fbou Liabilitt Undeb Hab- 

TBB ACT. 

Section 3 of the Harter act (Act Feb. 13, 1893, c. 105, 27 Stat. 445 [U. 
S. Comp. St. 1901, p. 29461), whlch exempts the owner of any vessel 
transportlng property from liablUty for loss or damage thereto resulting 
from faults or errora In navigation, or in the management of the vessel. 
If he has exerclsed due diligence to make such vessel In ail respects sea- 
wôrthy and properly manned, equlpped, and supplled, appUes only to a 
vessel after the voyage has commenced, and cannot be invoked by an 
OTvner to relleve hlm from Uabillty for loss of cargo through the careenlng 
and slnking of a vessel at the pler before she was fully loaded, due to 
the négligence of a watchman In falllng to adjust lier llnes to permit 
her to drop wlth the tlde. 

[Ed. Note. — Statutory exemptions of shipowners from Uabillty, see 
note to Nord-Deutscher Lloyd v. Insurance Co. of N. A., 49 0. O. A. 11.] 
% Same— Limitation of Liabilitt— Pendino Freiqht. 

Under Rev. St. § 4283 [U. S. Comp. St. 1901, p. 2943], whlch provides 
that the Uabillty of the owner of a vessel for loss or damage to cargo 
occurring wlthout hls prlvlty or knowledge "shall in no case exeeed the 
amount or value of the Interest of such owner In such vessel and her 
frelght then pending," pendlng freight Is Umlted to that due to or to be 
earned by the partleular vessel through whose fault the loss occurred, 
and the fact that goods when lost or Injured were belng transported 
under through bills of lading upon différent vessels of the same owner 
does not requlre a Burrender of the frelght earned by a différent vessel 
in the course of sUch shipment 
& Same. 

Where a llghter sank at a pler whlle belng loaded, Injuring a large 
part of her cargo, the fact that the uninjured cargo was then transferred 
by her owner to another vessel, and that such lighter did not deliver 
any part of It, does not relieve the owner In proceedlngs for limitation 
of his liability from the necesslty of surrendering as "pendlng frelght" 
the freight whlch she would hâve earned If she had carried the cargo. 

4. Same— Damages Recovbeable pob Loss op Caego— Salvage Expenses ot 
Casbiek. 

It is the duty of a carrier of cargo whlch meets with disaster through 
the fault of the vessel to do what he oan to mlnîmlze the damage, by 
whlch he profits as well as the cargo owner, and he Is not entitled to 
a déduction of expenses so incurred from the damages recoverable by 
the cargo owner by reason of hls loss. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the District Court, 
Southern District of New York, awarding to the Ubelants, as owners of a 
shipment of cotton, certain damages conséquent upon the slnking of the 
llghter O. M. Hitchcock, whlle lying moored to Pler 19, Bast river, before 
daylight on the mornlng of December 30, 1901. The cotton was shipped under 



BALLI V. NEW YORK & T. S. S. CO. 287 

through bills of ladliig at Galveston on respondenfs steamer Alamo for traus- 
portation to New York, there to be delivered, "being lightered, ferried, or 
carted at cargo owner's risk." to the Phénix Line for transiiortation to Glient, 
Belgium. The Ahuiio reached New York and diseharged 7(X) baies in good 
order at Pler 19, East river, where respoudent on Saturday, Ueeember 28, 
1001, loaded 681 of said baies (with 14 baies of another shipment) on its 
lighter O. M. Hitchcock for literage to the Phœnix Line Pier at Hoboken, 
N. J. More cotton, inclnding tlie 19 reniainuig baies of this shipment, was 
to be loaded on the lighter, and she lay at Pier 19 Saturday uight and Snu- 
day. Some time betweeu 3:30 and 4 a. m. on Jlouday morning she careeued 
and sank, causing the loss of 4 baies and damage to 50ij baies of libelant's 
cotton. The cause of the accident was the négligence of the respondenfs 
watchman, who was in sole charge of the Hitchcock and of another lighter, 
in not loosening the mooring lines when the tide begau to fall, so that there 
was not sufficient slack on the lines to permit the barge to drop with the 
tide. The undamaged baies, 172 in number, together with the 14 baies of 
another shipment, were theu loaded on another lighter of the respondent, de- 
livered to the Phœnix Line, and carried to Belglum. The 505 damaged baies. 
being not of sufficient value to warrant the expense of exportation, were by 
respondent carried to Erie Basin, spread out to dry. and finally sold at auc- 
tion. Some of this damaged cotton had beeu taken from the deck of the 
Hitchcock, , some from the adjoining slip, and some had drifted down the 
East river and been rescued by the efforts of respondent and of independent 
salvors. The net proceeds of sale Icss freight on same from Galveston to 
New York were paid over by respondent to libelants. The district .iudge 
held that respondent was entitled to the beneflt of the limited liability act, 
but that it was not entitled to set ofE any amounts expended by it. in saving 
libelants' cargo ; and ordered a référence to ascertaiu the amount of libelants' 
damage and the value of respondenfs interest in the barge and freight then 
pending. The referee's report thereou was subsequently conflrmed. 

Frederick M. Brown ând Butler, Notman & Mynderse, for ap- 
pellant. 

Lawrence Kneeland, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

LACOMBE, Circuit Judge (after stating the facts). Some of the 
questions which were argued in the District Court hâve been elim- 
inated, and the following only are submitted for détermination hère. 

1. It is contended that respondent should be given the benefit ot 
the third section of the Harter act (Act Feb. 13, 1893, c. 105, 27 
Stat. 445 [U. S. Comp. St. 1901, p. 2946] ), which reads: 

"3. If the owner of any vessel transporting raerehandise or property to or 
from any port in the United States of America shall exercise due diligence 
to make the said vessel in ail respects seaworthy and properly manned, equip- 
ped and supplled, neither the vessel, her owner or owners, agents or char- 
terers, shall beeome or be held responsible for damages for loss resnltlng 
from faults or errors in navigation or in the management of said vessel." 

Manifestly this section deals with a spécifie vessel; i. e., the vessel 
on which the rnerchandise is being transported. When the entire 
transportâtion is made up of successive stages by successive vessels, 
this section applies to the particular vessel whose navigation or manage- 
ment has been faulty or erroneous. In the case at bar, then, we are 
concerned, not with the Alamo, but with the Hitchcock. We are of 
the opinion that respondent cannot claim the benefit of the section 
above quoted for the reason that the voyage had not commenced, the 
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cargo was not yet ail on board, nor the vessel ready to sail. Wè find 
no authority either way on this proposition. The citations on the 
appellee's brief deal with différent questions ; but the language of the 
section so clearly contemplâtes a distinction between the préparation 
for a voyage, and the management of the sanie after it has begun, 
that, in the absence of adverse authority, we feel no hésitation in 
adopting this construction. 

2. The District Court found the value of the pending freight to be 
Ift cents per 100 pounds. The through freight rate from Galveston 
to Ghent was 37 cents, and it was shown that the Phcenix Line was 
to receive 18 cents of this amount for its share. It further appeared 
that the price of lightering in New York Harbor between the two 
piers was 3 cents, leaving 16 cents for the transportation from Gal- 
veston to New York. 

The District Court held that there should be surrendered as the 
value of "pending freight" 19 cents per 100 pounds for the cotton 
on, the Hitchcock which was delivered sound, or sold in a damaged 
condition, upon the theory that the adventure in which the Hitchcock 
was employed was completing the voyage from Galveston to the 
Phœnix Line, treating both steps in the transportation as a single 
adventure. It must be remembered that the goods were not lost on or 
by any act of the Alamo, but solely through the fault of the Hitchcock 
while on board the latter vessel. The circumstance that the same 
individual owned both vessels is incidental merely, and not important. 
The language of the statute is pilain and unambiguous — the liability 
of the owner or owners "shall in no case exceed the amount or value 
of the interest of such owner in such vessel and her freight then 
pending." In the case at bar "such vessel" was the Hitchcock, and 
"her freight then pending" was what she was to earn by transporting 
the goods from New York to Hoboken, N. J., which the évidence 
shows was 3 cents per 100 Ibs. We hâve examined the authorities 
cited by the libelant (Allen v. Mackay, 1 Sprague, 219, Fed. Cas. No. 
228 ; the Main v. Williams, 152 U. S. 132, 14 Sup. Ct. 486, 38 L. Ed. 
381 ; the Giles Loring (D. C.) 48 Fed. 473 ; Whitcomb v. Emerson 
(D. C.) 50 Fed. 128; The Abbie C. Stubbs (D. C.) 28 Fed. 720; 
The Jane Grey (D. C.) 99 Fed. 582; Pacific Coast Co. v. Reynolds, 
114 Fed. 877, 52 C. C. A. 497; La Bourgogne, 139 Fed. 433, 71 C. 
C. A. 489), and find in them no authority for extending the words 
of the statute "her freight then pending" beyond their plain, natural, 
and ordinary signification. What Congress intended and undertook 
to do was to relieve the owner of "such vessel" upon giving up her 
value and her eamings. That the same owner may hâve earned some- 
thing more by the opérations of some other vessel which he happens 
to own is not material. 

The respondent contends that there was no "pending freight" of 
the Hitchcock, because she never made delivery of any of the cotton 
to any one. She was in no way damaged by her mishap. As soon as 
she was righted and pumped out, she was in condition to take the 
cotton to Hoboken. We are of the opinion that the owner could not 
relieve himself from the obligation of the statute merely by sub- 
stituting some other boat of his own as the vehicle of transportation, 



EALLI V. NEW YORK <fc T. S. S. CO. 289 

and for the cotton thus delivered at Hoboken he must give up 3 cents 
per 100 pounds. As to the cotton which was taken to the Eric Basin, 
dried eut, and sold, it is wholly immaterial what the facts really are 
or what may be their légal effect. The respondent cannot be heard ta 
question the proposition that the Hitchcock earned her freight because 
respondent has deducted the amount of that freight from the proceeds 
of sale and accounted only for the balance. Whether it pays that 
amount as "pending freight" under the limited liability statute, or as 
money improperly retained out of the proceeds of libelant's cotton, 
is a matter of no importance. 

As to the 16 cents per 100 pounds for freight from Galveston to 
New York on the damaged cotton, it appears that the propriety of 
the décision not to export, but to condition by drying and to sell at 
auction, was not disputed by libelant. The bills of lading provided 
that, in the event of sale because of damage or otherwise at any port 
short of their ultimate destination, out of the proceeds thereof the pro 
rata freight for that part of the transportation which may hâve been 
completed shall be due and payable. Freight pro rata itineris was 
therefore properly paid to the owner of the Alamo out of the pro- 
ceeds of sale of the damaged cotton. 

3. Respondent further contends that it should be allowed to re- 
coup two items of expense: (1) For moneys paid out in rescuing the 
cotton from the river; and (2) expenses incurred in drying the 
cotton and putting into an improved condition for the auction. It 
is the duty of the carrier of cargo which has met with such a dis- 
aster to do what he can to minimize the loss. By such exertions he 
benefits, as well as the cargo owner. The argument now advanced 
is that a refusai to allow such déductions from the surrender value 
would tend to discourage exertions by the carrier to minimize damage, 
when it is évident that the damage might exceed the value of the 
vessel. The point made is not supported by authority, and we concur 
with the district judge in the conclusion that under Fleming v. Lay, 
109 Fed. 952, 48 C. C. A. 748, and The Fine Forest, 129 Fed. 700, 
64 C. C. A. 228, 1 L. R. A. {)<*. S.) 873, the déductions were properly 
disallowed. 

The cause is remanded to the District Court, with instructions to 
modify the decree in conformity to this opinion. Since the âppel- 
lant has prevailed in part only, there should be no costs of this appeal. 

NOTE. — The following is the opinion of the District Court by Holt, Dis- 
trict Judge: 

HOLT, District Judge. I think that the cause of the accident was the négli- 
gence of McMahon, the watchman, in not loosening the moorlng lines when the 
tide began to fall, so that there was not sufflcient slack on the lines to permit 
the barge to drop with the tide ; that the respondent is sued in this action and 
is responsible, if responsible at ail, not as carrier of the cotton on the through 
bill of lading, but as owner of the barge, in the same manner as another owner 
of a barge would hâve been if employed to lighter the cotton in New York Har- 
bor ; that no provisions in the bill of lading exempt the respondent from liabili- 
ty, because, flrst, the respondent is not sued in respect to any obligations gov- 
erned by the bill of lading, but simply as owner of the barge, and, second, if 
it were liable under the bill of lading, any provisions in it exempting the 

154 F.— 19 
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respondent from liability for négligence would be vold under the gênerai 
rules of law ; that the Harter act bas no application to this case, because 
that act, In my opinion, applies only to vessels transporting mercbaudise on a 
voyage from one port to anotber, and not to mère barbor craft moving mer- 
chandise from one ijlace to anotber in tbe same port, as is sbown by Its 
express provisions, and by tbe faet that it was passed in order to prevent 
the injustice caused to tbe owners of American vessels, ni compétition with 
owners of Bnglish vessels, from tbe fact that by the English law provisions 
in bills of ladiug exempting the owners from liability for négligence were 
valid (The Delaware, 161 U. S. 459, 16 Snp. Ct. 516, 40 L. Ed. 771 ; The Irra- 
waddy, 171 U. S. 187, 18 Sup. Ct. 831, 43 L. Ed. 130) ; and therefore, in my 
opinion, the act Is to be construed as applying only to vessels carrying mer- 
chandise on voyages from one port to anotber for whicb formai bills of lad- 
ing are usually issued ; that the principal offlcers or the manager of the re- 
spondent had no privity or knowledge of tbe négligence which caused the 
damage, and therefore it is entitled to the beneflts of tbe limited liability 
act, but that the respondent is not entitled to set off any amounts expended 
by It in saving tbe libelant's cargo (Fleming v. Lay, 109 Fed. 052, 48 C. C. 
A. 748 ; Tbe Fine Porest [D. 0.] 119 Fed. 999). 

My conclusion is that there should be a decree for tbe libelants, and a 
référence to ascertain the amount of the libelants' damage and tbe value 
of the respondent's interest in the barge and freight then pendiug, and that 
tbe Ubelant should ultimately hâve judgment for the amount of such dam- 
age, if it is less tban the value of such barge and freight, or, if it is greater, 
for an amount equal to tbe value of the barge and freight, with costs. 



BENKER V. MEYER et al. 

(Circuit Court of Appeals, Eighth Circuit, May 7, 1907.) 

No. 2.483. 

1. APPEAKANCE — WhAT CONSTITUTES— ADMINISTRAÏORS — INVOKING JURISDIC- 

TION OP FOEBIGN CoUlïT— CoNCI,USIVKNESS OF .lUDOMENT. 

Under tbe statutes of Nebraska, whicb abolisb the common-law writ 
of error^ and provide for proceedings in the Suprême Court to review a 
judgment of a district court by tbe filing of a pétition in error and the 
Issuance and service of a summons tbereon, such proceedings are In 
efCect an original action, and a foreign administrator who avails himself 
of the right given him by tbe statutes of tbe state to sue in its courts by 
instituting such a proceedlng in error to review a judgment of a district 
court subjeçtlng lands of his intestate to an attaehment voluntarily sub- 
mits the question of the valldity of such judgment to the Suprême Court 
of the state, and j,ts décision is binding upon him and upon the property. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 3, Appearance, § 41.] 

2. Judgment — Pbesons Concludbd— General akd Ancillary Administea- 

TOBSi • 

A judgment of a state court against a foreign administrator, subjeet- 
ing land of his intestate's estate to an attaehment, whicb is conclusive 
as against him, is also conclusive as against a local administrator sub- 
seqnently appointed, and a bar to an action brought by him to recover 
the land from a purchaser under the former judgment in which the same 
issues only are iuvolved. 

In Error to the Circuit Court of the United States for the District of 
Nebraska. 

This was a suit in ejectment to recover possession of land In Nebraska. 
The défendants justifled thelr possession under certain attaehment proceed- 
ings in the courts of Nebraska and a purchase of ttie land by tbem at a 
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judicial sale made therein. They were creditors of one Petterson, a résident 
of South Dakota, wlio owned tlie Nebraska laud. They instituted a suit 
by attafliiueut against liiiu in the district court ot Cedar county, Neb., ami 
levied on the lund. Before process had been served ou hini Petterson died. 
Afterwards an administrator of his estate was duly apiiointed lu Soutli 
Dakota, and not elsewhere, and défendants, who were plaintitfs in that suit, 
secured a conditional order oï revivor of the action against the administrator 
and an order of publication against him. Pursuaut to the requirement of 
that order the foreign administrator, whose name was Gutterson, appeared 
and ineftectually nioved to discharge and dissolve the attachment, suffered 
judgment by default to go against liim In his représentative capacity for the 
debt and an order to be made reqiilring the land to be sold to satisfy the 
judgment, moved to set aside the default and for leave to défend, and pros- 
ecuted a pétition in error from an order denying that motion to the Suprême 
Court of Nebraska where the judgment of the district court was affirmed. 
In ail thèse proceedlngs the faet appeared by the pleadings that Gutterson 
was a foreign administrator appolnted In South Dakota only and In no stage 
of the case did he make auy objection to the jurisdiction of the court by rea- 
son of that fact. The plalntiffs in that suit purchased the land under the 
order of sale therein made and after the affirmance of their judgment by the 
Suprême Court the présent plaintiff, Benker, was appolnted administrator o( 
Petterson's estate in Cedar county, Neb., and brought thls suit in eject- 
ment against the défendants to reeover the land so purchased by them, on 
the ground that the proceedlngs and judgment in the attachment suit were 
without jurisdiction and vold. The foregoing f acts appeariug, the court below 
directed a verdict and rendered a judgment in favor of the défendants. To 
secure a reversai of that judgment thls writ of error is prosecuted by the 
plaintiff. 

Robert B. Tripp (J. C. Robinson, Robert J. Gamble, and John Hol- 
man, on the brief), for plaintiff in error. 

Henry C. Gardiner (Rich, Searle & Clapp, on the brief), for défend- 
ants in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge, after stating the case, delivered the opin- 
ion of the court. 

Counsel in the présentation of this case hâve narrovved the question 
to this: Whether the district court of Cedar county, Neb., originally 
aCquired jurisdiction over the foreign administrator appolnted in South 
Dakota or whether that administrator by his voluntary appearance or 
subséquent affirmative action in that court and in the Suprême Court 
of Nebraska in the same case subjected hiniself to the jurisdiction of 
the Nebraska court, and whether, if that court acquired jurisdiction in 
either way, its judgment is res adjudicata of the question now before 
us. 

An administrator is generally answerable only to the courts of his 
own State, and cannot, in the absence of statutory authority, be sued 
in a foreign jurisdiction. Vaughan v. Northup, iS Pet. 1, 10 L. Ed. 
«39; Mellus v. Thompson, 1 CHff. (U. S.) 125, Eed. Cas. No. 9,405; 
Lewis V. Parrish, 53 C. C. A. 77, 115 Fed. 285 ; Burton v. Williams, 
63 Neb. 431, 88 N. W. 765. Whatever power or authority an admin- 
istrator may exercise outside of the state of his appointment "is a mère 
matter of comity, which every other state is at liberty to accord or 
withhold according to the policy of its own laws and wTth référence to 
the interests of its own citizens." Cases supra. 
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How does thîs case stand when viewed in the light of thèse accept- 
ed principles? The nonresidence of Petterson, the owner of the land 
in question, subjected it to attachment at the suit of his creditors 
(Comp. St. Neb. 1901, § 5762), and 'service of sunimons by publica- 
tion was sufficient (section 6609). Jurisdiction of the court and power 
to control ail subséquent proceedings was acquired immediately upon 
the issuing of the order of attachment. Section 5797, supra. Petter- 
son's death before the service of process did not afïect the jurisdiction 
of the court so acquired, but "full control of ail subséquent proceed- 
ings" under the attachment laws of Nebraska was expressly conferred 
upon the court notwithstanding such death. Section 5979, supra. By 
reason, doubtless, of the contingent liability of real estate for the debts 
of the deceased the statute requires that where such real estate as well 
as where personal property is attached, in the event of the death of 
the défendant at any time after issuing the order of attachment, the 
proceedings shall not abate, but shall be carried on, and "his légal 
représentatives shall be made parties to the action." Section 5797, 
supra. The revival of an action against the personal représentatives 
of a décèdent by a conditional order to be served when such repré- 
sentatives are nonresidënts of the state by publication is provided for. 
Sections 6037-6041, supra. Pursuing the course marked out by the 
foregoing statutes, an order of revivor was made against Gutterson, 
the foreign administrator of Petterson's estate, and he appeared to the 
action and conducted the unsuccessful défense stated. The learned 
trial court held that the revivor so made agamst the foreign adminis- 
trator was fairly contemplated and authorized by the gênerai language 
of sections 5797 and 6038, which provide that the "légal représenta- 
tives," without discriminating between domestic and foreign, shall be 
made parties to an action by revivor; and he cites in support the case 
of Brown v. Brown, 35 Minn. 191, 28 N. W. 238, where under a 
similar statute that view is approved. He also called attention to sec- 
tion 6041, supra, relative to reviving actions against représentatives 
of a deceased défendant, where notice by publication is expressly pro- 
vided for against a "nonresident of the state" and to other pro- 
visions of the statutes whereby power is conferred upon foreign ad- 
ministrators to commence and prosecute suits in Nebraska and to sell 
real estate therein belonging to the estate of the deceased. From a 
considération of thèse things he held that the state has adopted such 
a policy of comity towards foreign administrators by admitting them 
into the state for so many kindred purposes that reasonableness and 
consistency both unité in the conclusion that the Législature of the 
state by sections 5797 and 6038, supra, intended by the use of the 
gênerai terms "légal représentatives" and "représentatives," therein 
employed without discriminating between domestic and foreign, to 
include any personal représentative of the deceased wherever con- 
stituted and render them liable to proceedings to revive an action. 
There is much force in that reasoning, but, as the Suprême Court 
of Nebraska has not construed the statute in question, and as we 
find other satiSfactory grounds for our conclusion, we deem it inad- 
visable to anticipate that court in construing its local laws. 
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The facts of this case show that Gutterson, the former administrator, 
after service of process had been made upon him in the proceedings 
to revive the action, appeared and moved to discharge the attachment 
levied upon the real estate in question. He availed himself of the 
provisions of section 5800, supra, and fîled an unsuccessful motion "to 
set aside the order allowing the attachment and to discharge the at- 
tachment and levy." He then filed what is called an "answer and 
separate défense." By those proceedings he raised some issues of fact 
and two questions of law: (1) Whether the attachment was void 
for want of a preHminary bond given by the attachment creditors ; and 
(2) whether a revivor of the suit was lawful in tlie absence of a 
service of summons upon the défendant before liis death. Thèse ques- 
tions were decided against him and properly so. Brown v. Brown, 
and section 5797, supra. There being no further pleading by défendant, 
judgment by default was rendered against him, and the land was sold 
to satisfy the judgment. Six months thereafter the administrator 
again appeared and moved the court to set aside the default and grant 
him leave to appear and défend the action. That motion was denied, 
and Gutterson prosecuted a pétition in error from the Suprême Court 
of Nebraska to secure a reversai of the order so made. Full hearing 
was had in the Suprême Court, and the order and judgment of the 
district court were afïirmed. 

The question now is whether the foreign administrator by the 
foregoing proceedings subjected himself to the jurisdiction of the 
Nebraska courts. 

Section 2838, Comp. St. 1901, supra, is as follows: 

"An exécuter or administrator duly apijointed in nny other state or county 
may commence and prosecute any action or suit in any court in tiiis state 
In liis capacity as exécuter or administrator in lilce mnnner and under lilie 
restrictions as a non-resident may be permitted to do so, provided tliat in case 
any executor or administrator sliall Jiave been appointed in tliis state sucli 
person only shall be entitled to commence and prosecute actions or suits 
M'itliin this state in bis capacity as sueU executor or administrator." 

A statute similar was under considération by the Suprême Court of 
the United States in Lawrence v. Nelson, 143 U. S. 215, 12 Sup. Ct. 
440, 36 L. Ed. 130. In that case the facts, briefîy stated, are that 
Nelson and French brought a suit in equity in the Circuit Court of the 
United States in Arkansas against the executor of the estate of one 
Ballentine, their deceased copartner, for a settlement of the partner- 
ship accounts. The executor soon after was removed and Lavk'rence, 
who had been appointed administrator c. t. a. by the county court of 
Cook county, 111., the domicile of Ballentine, was substituted as défend- 
ant, and he thereafter appeared and conducted the défense for the es- 
tate of Ballentine. A decree was rendered in favor of complainants 
for their respective shares in the partnership received and held by Bal- 
lentine in his lifetime, and requiring Lawrence as administrator to pay 
the same out of the unadministered assets in his hands. The admin- 
istrator filed a motion for rehearing, and later fîled in the same court 
a bill of review, alleging, among other things, that on the face of the 
record it appeared that he was a foreign administrator, and not ap- 
pointed by any court of Arkansas, and for that reason could not be 



294 154 FEDERAL KEPORTBE. 

sued in that state. That bill was heard and dismissed upon its merits. 
Afterwards Nelson and French brought their action on the Arkansas 
judgment in the Circuit Court of the United States in Illinois against 
the domiciliary administrator to charge hini as such with the payment 
of the Arkansas judgment. The Suprême Court, in reviewing a decree 
rendered for the complainants in that case, recognized the gênerai rule 
limiting the administrator's power to act and liability to account to the 
state appointing him and disqualifying him to sue or be sued in any 
other state than that in which he was appointed, but gave force and ' 
elïect to section 4473 of the Statutes of Arkansas (Digest of 1874), 
which provided that: 

"Administratoi's and execntors appointed in any of tlie states, territories 
or districts of the United States under the laws ttiereof, may sue in any 
of the coui'ts of tlie state, in their représentative capacity, to the same and 
lilve effect as if such administrators and executors had been qualifled under 
the laws of tliis state." 

The question considered was whether the administrator in that case 
was brought within the remédiai législation permitting a foreign ad- 
ministrator to sue in the courts of Arkansas. The court there held 
that by filing the bill of review to hâve the original decree set aside 
because it should not hâve been rendered against the Illinois adminis- 
trator "he became himself the actor, and submitted that question to a 
court of compétent jurisdiction, and its décision upon that question, 
whether favorable or adverse to him, was equally conclusive of the 
matter adjudged." The court further said: 

"Whatever donbt may hâve existed as to the validity of the former decree, 
as binding tlie assets of the deceased in the hands of the administrator before 
the decree upon tlie bill of review, is removed by the latter decree ; and, by 
the efCect of this decree, the former decree must be treated, for the purposes 
of this case, as a judgment rendered by a fédéral court of compétent juris- 
diction and binding the assets of his intestate in his hands, just as if it 
had been rendered in a fédéral court held in the state of Illinois." 

By the statutes of Nebraska writs of error as known at common-law 
are abolished (section 6194, Comp. St., supra), and an elaborate scheme 
is provided for instituting a proceeding for reversing a judgment once 
rendered as follows : 

"A judgment rendered or final order made by the district court may be 
reversed, vacated or modified by the Suprême Court for errors appearing on 
the record." Section 6174, supra. 

"ïhe proceedings to obtain such reversai, vacation or modification shail be 
by pétition entitled 'pétition in error' filed in a court having power to make 
such reversai, vacation or modification, settiug forth the errors complained 
of, and thereupon a summons shail issue and be served or publication made 
as in the commencement of an action. A service on the attorney of record 
in the original case shail be sufficient. The summons shail notify tbe 
adverse party tliat a pétition in error bas been flled in a certain case, naming 
it, and sliall be returnable on or before the flrst day of the next term of court, 
if issued in vacation, and tweiity days before the commencement of the term : 
if issued in term time, or within twenty days before the commencement of 
the terni, it shail be returnable on a day nanied in sald summons." Section 
«U75. 

The bill of review considered in the Lawrence Case was a proceed- 
ing addressed to the court which rendered the first decree to secure its 
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reversai. Such a bill, as recently said by this court in Quinton v. 
Neville, Adm'r (C. C. A.) 152 Fed^ 879, lias a limited scope. The péti- 
tion in error involved in the présent case is a proceeding to accomplish 
the same purpose as the bill of review of the Lawrence Case and has a 
much broader scope. The différence between the two résides in the 
fact that the latter is addressed to a superior appellate tribunal, while 
the former is addressed to the court which rendered the decree as- 
sailed. If in prosecuting the bill of review in that case the foreign 
administrator became the actor within the meaning of the Arkansas 
statutes, and voluntarily submitted the question involved to the court 
for its adjudication, much more did the foreign administrator in this 
case become the actor and voluntarily submit to the Nebraska courts 
the question therein involved. It is true a writ of error at common 
law is regarded by the fédéral courts as a continuance of the original 
action, rather than the commencement of a new proceeding. Cohens 
V. Virginia^ 6 Wheat. 410, 5 L. Ed. 257 ; Nations v. Johnson, 24 How. 
204, 16 L. Ed. 628. But that rule cannot prevail in the courts of the 
State of Nebraska where the common-law writ of error is abolished by 
statute (Comp. St. 1903, § 6194), and where a new proceeding, charac- 
terized by ail the features of an original proceeding instituted in a trial 
court, is substituted for it. Gutterson by his course of procédure in 
the courts of Nebraska subjected himself as administrator of Petter- 
son's estate to the jurisdiction of those courts. He never questioned 
that jurisdiction because of the fact that he was a foreign administra- 
tor, and to say nothing of the effect of his gênerai appearance and ac- 
tion taken to defeat the attachment on the law and facts of the case and 
to the contention of counsel that he thereby, under Nebraska décisions, 
effectually submitted himself to the gênerai jurisdiction of the court, 
we content ourselves by observing that he voluntarily took the initiative 
and became the actor in an independent proceeding to secure a re- 
versai of the judgment rendered against him, and as a resuit of that 
action the order and judgment of the lower court were approved and 
affirmed. Paraphrasing the language of the Suprême Court in the 
Eawrence Case, whatever doubt may hâve existed as to the validity 
of the former judgment as binding the assets of the deceased in the 
hands of the administrator before the judgment upon the pétition in 
error is removed by the latter judgment; and by the eiïect of this 
judgment the former judgment must be treated for the purposes of this 
case as a judgment rendered by a court of compétent jurisdiction and 
binding the assets of his intestate in his hands just as if it had been 
rendered in a court held in the state of South Dakota. 

The other question, whether the judgment in the first case is res 
adjudicata of the question now before us, admits of little debate when 
the jurisdiction of the courts which rendered the first judgment is es- 
tablished. The subject-matter or claim and demand litigated in both. 
cases was the same. The creditors' demand sued on was not chal- 
lenged in either case. The only question in both was whether Petter- 
son's land in Nebraska was liable to attachment at the suit of his 
creditors when no administrator had been appointed in that state. The 
parties were the same; the plaintiffs in the first case were défend- 
ants in the second; the représentative of Petterson's creditors vyas de- 
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fendant in the first case and plaintiff in tlie second. They were dif- 
férent persons and appointed by courts of différent states, but had the 
same représentative character, and, in fact, as shown by this record, 
represented exactly the same creditors. The question actually Hti- 
gated in the first case was the same as that litigated in the second, 
namely, whether Petterson's land in Nebraslia was subject to at- 
tachment at the suit of his creditors instituted to recover their debt. 
Accordingly in any aspect of the rules laid down in the leading 
case of CromweU v. County of Sac, 94 U. S. 351, 34 L. Ed. liJô. 
and the many subséquent cases following and afhrming the doctrine 
of that case, there is no doubt that the plaintifï below is estopped by the 
former judgment from again litigating the very question therein liti- 
gated. This last question is foreclosed by the Lawrence Case, where, 
on facts substantially like those now under considération so far as our 
présent inquiry is concerned, the first judgment was held conclusive. 
We hâve now disposed of ail questions claiming our attention, and, 
finding no error, the judgment of the Circuit Court is afïîrmed. 



NEW KOADS OILMILL & MFG. CO., Limited, v. KLINE, WILSON & CO. 

(Circuit Court of Appeals, Flftli Circuit. June 3, 1907.) 

No. 1,583. 

1. CusTOMS AND Usages — Contracts—Consteuction— Questions eor Jubt. 

Whetlier a trade custom or usage is established by the évidence in a case, 
and, if so, whetlier It was Ijnown to a party contracting, or was so gên- 
erai and well established that he must be presumed to hâve known of and 
contracted with référence to it, are questions for the jury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Oustoms and 
Usages, § 47.] 

2. Same. 

It is compétent for the parties to a contract to exclude a usage there- 
from, and in order that a usage may be read into a wrltten contract it 
must be consistent wlth the terms of the writing. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Customs and 
Usages, §§ 29, 34.] 

3. Same— Knowledge of Usage. 

The usage of a trade being always eligible to supersede the ordinary 
or public meaning of words as used in a contract, it is merely a question 
for the partioular case whether the parties bave in fact spolien according 
to that standard, and, if one of the parties was not a member of the trade 
or circle in which the usage obtained, his actuai linowledge of it as ap- 
plicable to the transaction must be shown bef ore it can be inf erred that he 
contracted with référence thereto. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Customs and 
Usages, §§ 23, 24.] 

4. Same. 

Défendant, which had recently built a mill for the crushing of cotton 
seed at New Roads, La., authorized a broker in New Orléans by telegraph 
to sell for it a quantity of oll cake for future deliveries "F. O. B. New 
Roads," at certain priées which had been quoted by the broker as pre- 
valling in the marlîet. The broker negotiated a sale to plaintiff, and 
ivired défendant for its acceptance, which was also sent by wire. On re- 
ceipt of the sale contract, défendant refused to exécute the same, because 
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It provided for delivei-y of the cake at a shipping port.* In an action to re- 
cover damages for breaeh of the contract, plaintifï elaimed that the deliv- 
ery provided for in the contract was in accordance with the usage of the 
market and the rules of the International Cottonseed Crushers' Associa- 
tion, of whlch, however, défendant was not a member. Ileld, that the ques- 
tion whether a contract of sale binding on défendant was made by the cor- 
respondence and acts of the broker, in view of the évidence as to usage, 
was one for the jury. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

M. T. Hewes, for plaintiff in error. 

John Clegg and Lamar C. Quintero, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. The assignment of errors in this 
case submits : (1) The lower court erred in permitting the plaintiflfs 
to amend their pétition after issue had been joined ; (3) in overruling 
the peremptory exception to the jurisdiction of the court; (3) in 
refusing to instruct the jury, as requested by the défendant, etc.; (4) 
in instructing the jury, at the request of plaintifïs' counsel, to return 
a verdict for the plaintiffs; (6) in rendering judgment against de- 
fendant upon the facts presented. 

We conclude from our study of the record in this case that only 
the fourth and sixth of thèse spécifications of error merit our atten- 
tion. Thèse require considération of tlie pleadings and of ail of the 
proof, and justify a statement of the features of the évidence in some 
détail. 

Conforming to the practice in Louisiana, the action was begun by 
pétition. It allèges that on the 26th of August, 1903, the petitioners 
purchased of the défendant company 1,-500 tons, of 3,840 pounds each, 
prime cotton-seed cake for the shipments and priées specified ; also 
that the défendant executed a written contract made an exhibit to 
the pétition (set out in our récitals of the proof) ; that after having 
made the contract with the défendant they sold the November ship- 
ment to be delivered to Barron & Bodenheimer at a safe port in Danish 
Denmark, and the first half and last half of December shipment was 
sold for delivery to Otto Monstrom, Alborg, Den. ; that défendant 
failed to make deliveries ; that they, at the period of each default, 
purchased like goods in the open market at a cost to them of $2,700 
more than they had contractée! to pay to the défendant for the goods 
bought of it. The défendant denied, generally and severally, ail and 
singular the allégations of the pétition. 

The défendant, a corporation — which we will refer to as "the Com- 
pany" — was organized under the laws of Louisiana, in 1903, and was 
erecting its plant at New Roads, situated on the Texas & Pacific rail- 
road, about 120 miles from New Orléans. The plaintifïs below — 
whom we will refer to as "the petitioners" — were engaged in gênerai 
business in New Orléans, and P. J. Strouse was manager, with fuU 
authority over and sole control of the cotton-seed product depart- 
ment of their business, buying such goods for them and selling it to 
parties in Europe. R. C. Burke was a broker engaged in the cotton- 
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seed product business, with his office in New Orléans. In August, 
1902, the mill of the Company was not ready to begin opération. The 
Company was buying seed and building its mill. Burke commenced 
soliciting its business as early as July 15th, and continued sending his 
soliciting letters and literature up to August 21, 1902, when he re- 
ceived a letter from the company advising him that it felt disposed to 
sell some cake and oil for the last half of November and December 
shipment; that it desired to know the best he could do on same, and 
also to whom sales would be made, and whether the parties were re- 
sponsible or not, as the officers of the company, were strangers in that 
territory. To which Burke replied, August 22, 1902: 

"I beg to acknowledge your favor of the 21st and note that you feel disposed 
to sell some cake and oil for the last half of November and December ship- 
ment, also that you désire to know best I can do on same, and also to whom 
sales are to be made ; whether the parties are responsible or not, as you are 
strangers in this territory. Answering the latter. I beg to advise that you 
can thoroughly rely on the responsibility of any buyer to whom I sell your 
stuff. I do business with every responsible and reliable buyer in this market, 
and consequently cannot name any particular one to whom I might sell your 
product, as this dépends entirely on the market the day I make sales ; some 
time one buyer, then again another is in at the better priée, and I work to se- 
cure the fullest priée for my mill ; but if you désire the name of the buyer in 
each case I will furnish same to you as soon as trade is closed. Your state- 
ment that you désire to sell some cake and oil for last half November and 
December shipment is a little vague, as I do not know just how much you caro 
to offer, and how much will be shii^ped each month. For instance, on today's 
market for November I can quote about $24.50, subject unfiUed, and for De- 
cember $24.00, and this might be bettered slightly if the December stufC were 
flrst half shipment. The same applies in the case of the oil ; I don't know how 
much you want to sell nor how much each shiimient. As I am désirons of 
starting business for your aceount with a good sale, I would suggest that on 
receipt of the présent you vvir.e me promptly advising how much cake you want 
to offer last half November, and how much flrst half of December. ïhe same in 
the case of tUe oil and then I will be in a position to bld you flrm on same, 
and besides get you a better price than if I just offered your stufC last half 
November, flrst half December. Kindly intimate also what price you expect to 
get. as I flnd by approaching the buyer with a flrm offer that much better re- 
sults can be obtained, because, even while he may not accept at the price 
iiamed, he will come back with a counter, whlcb is generally a bit higher than 
if you asked him for a bid in the flrst place. Now, gentlemen, I ani very 
anxions to handle your business, and want to get satisfactory results, so ask 
that you let me liear from you promptly by wire, and I feel sure we can pull off 
a trade." 

In reply to this letter, the company wired Burke (August 25th) : 
"We offer priées mentioned your letter twenty-seconrt or better, F. O. B. New 
Roads, flfteen hundred tons cake, as follows: flve lumdred last half November. 
flve hundred flrst half December. flve hundred last half December ; also flfteen 
tanks oil, sixty-flve hundred gallons each, as follows: flve tanks last lialf No- 
vember, flve tanks flrst half December, flve tanks last half December." 

On the morning of the 26th Burke wired the company : 
"Telegram received. Accept flve hundred prime cake November t\venty-f our 
seventy-flve ; flve hundred flrst half December, twenty-four quarter ; flve hun- 
dred last half December, twenty-four, ail per long ton, shipside Westwego. 
Conflrm. Will work oil to-morrow." 

In the afternoon Burke wired again : 

"C;iu"t work oil. Market dend. Answer my wire regarding cake." 
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He also wrote the company; 

"I beg to aeknowledge reeeipt of your telegram of yesterday evening. Same 
was not received by me until about seven or seven thirty lu the evening, at my 
résidence. I left my office about flve thirty or flve forty-flve and it had not 
been delivered then. Tour wire was as foUows: [Hère reciting the wire from 
the Company given above.] Upon reeeipt of same I went down town and 
looked up some of my buyers and succeeded in getting bids on same somewhat 
better than indicated in my letter of the 22d. My wire read as follows: [Hère 
he récites his wire.] Ail of which I now conflrm and await your confirmation 
in the premises. I note in your telegram that you state 'we oft'er priées men- 
tioned your letter twenty-second, or better, F. O. B. New Roads, &c.. &c.,' which 
I do not quite understand, in so far as the term 'F. O. B. New Roads' is con- 
<!erned, as our quotatlons are based on shipside priées per long ton, unless 
otherwise stipulated. I suppose you meant the shipments were to be for the 
time speeified F. O. B. New Roads, and not for delivery. In any event I await 
your telegram in the premises, and will wire you later on oil." 

In this letter he enclosed what we may term a "broker's sale note," 
as follows: 

"New Orléans, August 26, 1902. New Roads Oil Mill & Manufaeturing Com- 
pany, Ltd.. New Roads, La. — Gentlemen: I hâve this day sold for your ac- 
coimt to Kline. Wilson & Co., of New Orléans, La., flfteen hundred (1300) tons 
of 2,240 Ibs. eaeh. prime eottonseed cake, for the shipments and priées named 
below: flve hundred tons November shipment, at twenty-four seventy-five 
(.$24.7î'i) per long ton, delivered shipside Westwego, La. ; flve hundred tons flrst 
Iialf December shipment at twenty-four twenty-flve ($24.25) per long ton, de- 
livered shipside Westwego ; flve hundred tons lasts half December shipment, 
at twenty-four dollars ($24.00) per long ton, delivered shipside Westwego, La. 
Weight and quality guaranteed by seller. Ternis: S-D bill-lading attached. 
Bi'okerage of 12 1-2 cents per long ton to be paid me by you in considération 
of the above contract, sub.iect to the rules and régulations of the Interstate 
Gottonseed Crushers' Association." 

Before this advice by mail was or could hâve been received by the 
Company, it wired Burke, August 26, 1903 : 

"Telegram received notifying us sale of cake, which we conflrm," 

On the next day (27th) Burke wrote the company : 

"I beg to conflrm my wire of yesterday afternoon in référence flfteen tiinks 
of oil fre<'iting his second wire]. * * * i beg to aeknowledge your wire of 
yesterday afternoon conflrming sale of flfteen hundred tons of calce. * * • 
The buyer is Kline, Wilson & Co. of this city, oue of the most responslble 
buyers of this market. I inclose contract in duplicate, covering the sale, one 
<'opy of which please sign and return to my buyers' files." 

The contract sent in duplicate is the Exhibit A annexed to the péti- 
tion, and substantially followed the broker's sale note set out above, 
with this addition at the foot : 

"Accepted. P. pro Kline, Wilson & Co. P. J. Strouse." 

This contract in duplicate was promptly returned by the company, 
with the followlng letter in référence thereto. 

"We are in reeeipt of your letter of the 27th ult., inclosing duplicate contract 
to sell Kline. Wilson & Co. flfteen hundred tons of cake. We sold this cake 
ï\ O. B. New Koads, as you will see by référence to our telegram, but we note 
that the contract reads delivered shipside Westwego, La. Please change same 
to confonn with the ternis of our sale and return same to us and we 'vill take 
pleasure in executing same. Askiug your i)rompt attention to this matter, we 
remain — ." . . 
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To which Burke responded: 

"I beg to acknowledge your fuvor of the 30tli, and note you return contract 
asking tliat same be changed to conform to the ternis of your sale, which waa 
F. O. B. New Eoads. Now, gentlemen, I ara in doubt as to what you mean by 
the above. [He tlien recites the course of their dealings at length, and con- 
cludes:] Now, gentlemen, I hâve gone into the matter thus fully to show you 
that the contract as forwarded to you is correct in every partlcular, and I 
return to you for your acceptanee. I trust that the matter is as I suppose it 
is, and as mentioned above, but in any event you can readily see that my buyer 
considéra the matter closed, and of cOurse holds to the conditions of sale. I 
hâve no doubt that you wili see the matter in its proper light and will return 
the contract properly signed. I regret that when your Mr. Fitzhugh was in 
liere tlie other day this matter did not arise, but I showed liim copy of con- 
tract, but whether he noted same or not I do not laiow ; in fact, I do not be- 
lieve he did. Kindly sign eue copy and return for my buyers' files." 



To this the manager of the company replied : 

"We will adhère to our original position and refuse to conflrm the sale, 
because not made in accordance with our telegram. You were acting as our 
agent in this matter and had no right or authority whatever to change or 
alter our proposition in any partietilar. You had been in correspondence with 
us and had quoted us certain priées on our calœ. You did not say that to 
get this priée it was necessary for us to deliver our calie to Westwego, New 
Orléans or Hambiirg, nor did you say whether the cake was loose or sacked. 
I authorized you to sell fifteen hundred tons F. O. B. New Roads, at a cer- 
tain price, intending to deliver loose cake. Instead of malîing me a counter 
offer at about two dollars less than the price I authorized you to sell, you 
made the sale at that priée and wired back as follows: 'Telegram received. 
Accept flve hundred, etc., etc.' I did not understand the meaning of the 
last part of your telegram, as I had never heard of Westwego, but supposed 
it related to some détail of shipping which would be explained in your letter. 
I had no idea it was intended to reduce our price nearly two dollars per ton. 
The beginning of your telegram showed that you had received my telegram 
of instructions. Immediately following you use the word 'accept.' Then 
follows a statenient of the amount of cake offered by us. This led me to be- 
lieve that you had acted in accordance with our instructions. You had no 
right to accept on any other terms than those mentioned by us. Now, re- 
garding your statement that the price mentioned by me was ridiculous, beg 
to remind you of the fact that we hâve a right to put any price on our cake 
that suits us. You hâve an equal right to buy or let it alone. In conclusion, 
we would remind you of the fact that bef ore a trade can be closed a mutual 
linderstandlng must exist. From your letter it is very évident that such has 
not been the case with us, and conseqtiently there can be no trade. Referring 
to your letter of the 25th ult. [26th, inclosing sale note?], would say that I 
never received that letter until my return from New Orléans. I regret very 
mucU that you did not explain this transaction while I was there. I also 
l'egret that in my first attempt to do business with you, so serious a mis- 
understanding has arisen. We herewith return your contracts, which we re- 
fuse to accept and décline to conflrm your sale." 

On the contracts thus the second time returned, the company in- 
dorsed in the margin: 

"We will accept this sale if made to read F. O. B. New Roads, La., at the 
priées mentioned herein, cake to be delivered loose." 

On September 9th Burke wrote, and appears to hâve placed in the 
hands of petitioners (i. e., Strouse) for delivery, the following letter: 

"New Roads Oil Mill & Manufacturing Co., Limited, New Roads, La. — 
G'iûtlemen: I beg to acknowledge your favor of the 6th inst.. and in this 
ccunection beg to advise that I bave turned over to my buyers, Jlessrs. Kline, 
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Wilson & Co. of this city, ail the telegrams and correspondence relating to the 
sale of 1500 tons cake to them. My buyer will take up this matter direct 
with you, and I trust you will corne to an amicable understanding." 

Of even date therewith the petitioners (Strouse) took up the cor- 
respondence with the Company, and, after reviewing the différent steps 
of the negotiation, say: 

"When we made this transaction we acted in good faith, and presumed you 
were acting likewise. In a spirit of fairness to ail concerned, we will ofiCer 
you to leave this matter to arbitration (specifying mode), or if you prêter we 
will leave the matter to the arbitration committée of the Interstate Cotton- 
seed Crushers' Association, of which you are perhaps members." 

To this the company repHed: 

"We note you hâve from Mr. Burke ail the correspondence and telegrams 
relating to the transaction ref erred to by you. It will therefore be unnec- 
essary for us to review the détails of this transaction, as you aiready hâve 
them. You aiready know the position we take in this matter. We regret 
very much that Mr. Burke misunder.stood us and that we misunderstood him, 
but it is one of those unfortunate occurrences which sometimes happens to 
strangers. * * » we are glad to know that you hâve not been injured, 
as cake is worth less now than at the time we made our ofCer and will prob- 
ably be worth still less in November and December. We hâve never yet 
heard from Mr. Burke nor do you state whether you thought you were buy- 
ing loose or sacked cake. It was our intention to furnish loose cake." 

It is unnecessary for us to make further référence to the written évi- 
dence. We will notice briefly some of the features of the oral testi- 
mony. Burke said that he "kept them (the petitioners ; i. e., Strouse) 
informed of the transactions as they came up." Asked at what price 
he had bought cotton-seed cake between the Ist and 9th of September 
for November and December delivery, he said he did not buy any for 
November and December delivery. Asked were there not any pub- 
lished quotations at that time, he said : "I do not think there were any 
published quotations, excepting quotations for current periods." 
Strouse testified: 

"In the latter part of August some time, one evening after dinner, Mr. 
Burke rung me up and asked me if I was in the market for some cotton-seed 
cake, and I told him I was, and gave him the priées that I was willing to pay, 
and he then told me he had a telegram from the New Roads Oil Mill Oornpany, 
and gave me the priées, which were flve hundred tons last hàlf November ship- 
ment, $24.75 ; five hundred tons flrst half December shipment at $24.25 ; and 
five hundred tons last half December shipment at $24 ; and I told him that I 
could not very well pay those priées ; that I could pay $24.50 for last half 
November shipment, and $24.25 and $24 for flrst half December and last half 
December shipment ; and after talking over the matter for a while I decided 
to buy the cake, and gave him the offer at $24.75, $24.25 and $24, for the three 
shipments named, respectively, and he made out the telegram and read it to 
me through the phone that he was offerlng the New Roads Company, and they 
were named in the telegram." 

Strouse identified the telegram first sent by Burke (as we hâve recit- 
ed it) as the one read to him before its being sent, and said that Burke 
also showed him the company's telegram dated August 36th ; that he 
considered the trade closed the moment he saw that telegram, and 
'entered it upon his books accordingly, and "applied it against his sales 
on the other side." Being called by the défendant, he testified: 



302 • 154 FEDERAL REPOETER. 

"I did uot make aiiy sales between August 26th tiud Septeinber Ist ; noue at 
ail. We sell puly to foreign niarkets. On August 22d \ve sold thirty-tive liun- 
dred tons toBarron & Bodenheimer, to be shipped from New Orléans in Octo- 
ber and Noveœber ; and on August 21st sold to Otto Monstrom flf teen hundred 
tons for December shlpment." 

Being asked how many purchases of cotton-seéd cake he made be- 
tween August 26th and September Ist, he said, "None at ail." 

Touching the matter of damages, in order to show the prkes at 
which cotton-seed cake could hâve been bought on and after Sep- 
tember 1,. 1903, for November and December delivery, the défendant 
ofifered the testimony of witnesses who had had dealings in cotton- 
seed meal, with only one transaction in cotton-seed cake during the 
period, which évidence tended to show that there was generally little 
or no difiference between the value in the market of cotton-seed meal 
and cotton-seed cake; that cotton-seed meal was produced by the 
mill first making the cake and then crushing the cake; but the court, 
on objection by petitioners' counsel, excluded such évidence and held 
that only évidence of the price of cake could be heard. There is no 
évidence to show that any of the parties to this negotiation were mem- 
bers of the Interstate Cottonseed Crushers' Association at that time. 
It is shown that the manager of the company was not a member and 
knew nothing of the rules of the association. No effort was made or 
évidence ofifered to show explicitly what were the rules of that as- 
sociation. 

The proof shows that the freight rates from New Roads to West- 
wego were about $1.90 per ton. The manager of the company tes- 
tified : 

"We sack very little cake. It is generally estimated that there is a différ- 
ence of $1.25 to $1.50 per ton between the priée of loose cake and cake in 
sacks." 

Some customs are so well established and so universally recognized 
as to hâve become a part of the law of the land, and a party wiU not 
be heard to allège his ignorance of them. Others, however, are so 
restricted as to locality or trade or business that ignorance of them 
is a valid reason why a party will not be held to hâve corttracted in 
référence to them. Not only the existence of such a custom, but 
whether the knowledge of it exists in any particular case, are ques- 
tions of fact for the jury. It is for them to détermine, under proper 
instructions from the court, whether the évidence as to the ex- 
istence, duration, and other characteristics of the custom, and as to 
knowledge thereof by the party therein, shows a custom of such âge 
and character that the law will présume that the parties knew of and 
contracted in référence to it, or whether the custom is so local and 
particular that knowledge in the party to be charged must be affirma- 
tively shown and may be negatived.' Mechem on Agency, § 486. 

A broker is one whose occupation it is to bring parties together to 
bargain, or to bargain for them in matters of trade, commerce, or 
navigation. He is essentially a middleman or go-between. Brokers 
are of many kinds, according to the particular class of transactions 
in which they engage. Id. § i;5. 
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Evidence to show that there is not an agreement at ail is admissible 
in cases where explanation of the terms of the contract is required, 
and in the introduction of usages into the contract. The usage must 
be consistent with the terms of the contract, for it is optional with the 
parties to exclude the usage if they think fit, and to f rame their con- 
tract so as to be répugnant to its opération. A party will not be bound 
by a custom of the market of which he was not avvare, and which al- 
tered the intrinsic character of the contract. Where the other party 
to the contract looks through the agent to the principal, whose name 
is disclosed (in the manner and to the extent shown in this case), the 
agent practically drops out of the transaction. Anson on Contracts, 
pp. 342-345. 

Where a statement is made in the course of a correspondence, the 
rest of the correspondence must be admitted so far as it is connected 
with, or necessary to, a full understanding of what follows. This 
principle applies to admit a prior writing referred to, and the référence 
may be implied only. 3 Wigmore, § 2120. 

The ordinary standard or "plain meaning" of language used in cor- 
respondence or other contract writing is simply the meaning of the 
people who did not write the document, and to insist that the language 
used in the writing must be given this "plain meaning" involves the 
fallacy of assuming that there is, or ever can be, some one, real, or 
absolute meaning. In truth, there can only be some person's mean- 
ing, and that person's meaning the law is seeking is the writer of the 
document. 4 Wigmore, § 24G2. 

The usage of a trade, or locality, or sect, or dialect, being always 
eligible to supersede the ordinary or public sensé of words, it remains 
merely a question for the particular case whether the parties hâve, 
in fact, spoken according to that standard. Where ail the parties are 
members of the same trade or other circle of persons, little difificulty 
can arise. The only requirement is that the spécial sensé alleged 
should be, in fact, a usage or settled habit of expression, and not 
merely the expression of a few persons or of casual occasions. And, 
when one of the parties is not a member of a trade or other circle, his 
acceptance of the standard must be made to appear. For this pur- 
pose his actual knowledge of the particular sensé as applicable to the 
transaction would suffice; otherwise it must appear to be so generally 
known in the comnrjnity that his actual, individual knowledge of it 
may be inferred. The application of the gênerai principle would then 
be simply a question of the probabilities of the meaning for each case. 
4 Wigmore, § 2404. 

We refrain from discussing questions which arose on the trial touch- 
ing the matter of damages, as they may not arise hereafter, or at least 
présent the same features. 

We must strive to clear our minds of the confusion of thought that 
leads to the misuse of catch words and phrases and to the misapplica- 
tion of familiar ruies of évidence and settled principles of law. The 
writing in this case is not of that solemn character which in itself con- 
stitutes a contract between parties. At most, thèse telegrams and let- 
ters are only évidence tending to prove an agreement. The crucial 
question they présent is, Did the parties reach an agreement? Other 
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questions may follow. We are constrained to conclude that under the 
common-law System of jurisprudence the trial court could not, on the 
évidence admitted, rightly solve thèse questions witliout the aid of the 
jury. 

It is our opinion that the fourth and sixth errors assigned are well 
taken, and tliat the judgment should be reversed and the cause re- 
manded for a nevv trial. And it is so ordered. 



AEKANSAS SOUTHEASTERN E. CO. v. UNION SAWMILL CO. 

(Circuit Court of Appeals, Fifth Circuit. May 30, 1907.) 

No. 1,625. 

1. Equity— Parties— Pebsons "Whose Inteeests are Dieectlt Affected. 

It is the aim of a court of equity to do complète justice by deciding 
upon and settling the rights of ail persons directly interested in the sub- 
ject of the suit, and to accompli sh this end ail persons materially interest- 
ed in the subject ought generally to be parties to the suit. 

[Ed. Note. — For cases iu point, see Cent. Dig. vol. 19, Equity, §§ 240-250.] 

2. Same— Indispensable Parties. 

A suit in equity against a corporation organized to build and operate 
a logging road for the sole purpose of carrying logs to the mill of a 
lumber company, and without which it could not operate its mill, to 
enjoin the construction of such road, the right to relief being based largely 
upon contracts between complainant and the lumber company and com- 
plainant and défendant, which were parts of the same transaction, is 
one in which the lumber company is dlreetly and vitally interested and 
to which it is an indispensable party. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 19, Equity, §§ 252-259.] 

3. Appeal— Disposition of Cause— Appeal from Inteelocutory Ordeb. 

Although an appeal is from an interlocutory order granting or con- 
tinuing in force an injunction, if the appellate court is of opinion that re- 
lief cannot be granted and that on the final hearing the bill must be 
dismissed, it is its duty to save both parties the expense of further litiga- 
tion by making a final disposition of the case. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
i 3533.] 

Appeal from the Circuit Court of the United States for the Western 
District of Louisiana. 

This Ig a suit in equity brought by the Union Sawmill Company, an Arkan- 
sas corporation, against the Arkansas Southeastern Railroad Company, a 
Louisiana corporation. On the lOth of August, 1906, the Union Sawmill Com- 
pany filed its pétition in the Fourth judiclal district court of the state of Lou- 
isiana against the Summit Lumber Company and the Arkansas Southeastern 
Railroad Company. The pétition contained substantially the same averments 
and prayers contained in the bill in this case, which wlll be fully stated later. 
The only material différence in the suits is that in the state court the Summit 
Lumber Company is made a codefendant with the Arkansas Southeastern Rail- 
road Company. The pétition was presented to Hon. Robert B. Dawkins, judge 
of said state court, who granted the injunction prayed for. Later, on motion 
of the défendants in that suit, Judge Dawkins dissolved the injunction. The 
Union Sawmill Company, complainant in that suit, applied to Judge Dawliins 
-for a suspensive appeal to the Suprême Court of Louisiana, which was re- 
f used. The Union Sawmill Company then made application to the Suprême 
Court of Louisiana for a mandamus to require Judge Dawkins to graut the 
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suspensive appeal. The application for mandamus was, on October 1, 1900, 
deuLed by Mr. Justice Monroe of the Louisiana Suprême Court, witliout tlie as- 
signment of reasons. The Union Sawmill Company then applied to the Su- 
prême Court for a rehearing. The application for a rehearing was denied, Mr. 
Justice Provosty delivering the opinion of the Louisiana Suprême Court. In 
re Union Sawmill Company, 117 La. 643, 42 South. 195. The case was dis- 
missed from the Fourth judicial district court of Louisiana on December 3, 
1906. 

While the foregoing pétition was pending in the state court, the Union Saw- 
mill Company filed Its bill in the United States Circuit Court for the Western 
District of Louisiana. In this suit the only défendant Is the Arkansas South- 
eastern Kallroad Company. The Summit Lumber Company, a corporation or- 
ganized under the laws of Arkansas, is not made a party to this suit. It could 
not be made a party without defeating the jurisdiction of the Circuit Court, 
because it and the plaintlffi corporation were both organized under the laws of 
the same state. 

The followlng are the material averments of the bill: 

"Tour orator complains and says tbat it has its place of business in the 
county of Union and state of Arkansas, and that it owns and opérâtes at the 
town of Huttig, In the said county, a large and valuable plant for the manu- 
facture of lumber, and that It also owns valuable tracts of timber land in the 
county of Union, state of Arkansas, and also in the parish of Union, state of 
Louisiana, aggregatlng more than slxty thousand acres, of which it is the 
owner in fee simple, and that it is the owner of more than one hundred and 
elghty thousand acres, of which it is also in actual possession, but of which 
it owns only the timber rights, with limited time in which to eut and remove 
the same, and that the value of the said holdings in the parish of Union, in 
the state of Louisiana, alone aggregates more than nine hundred thousand 
dollars. 

"And your orator further shows that the Arkansas Southeastern Rallroad 
Company was organized on the face of its charter for the purpose of con- 
strueting a line of rallroad from the village of Randolph, in the said parish of 
Union, in a southeasterly direction through the said parish, thence to the 
City of Monroe, in the parish of Ouachita, thence further to the Mississippi 
river; tbat the said Arkansas Southeastern Railroad Company has con- 
structed, and is engagea In the construction of, a road along the Une herein- 
before indicated, and across and beyond the west bank of the Little Loutre, In 
Union parish, Louisiana, but it avers that the said road, so far as constructed, 
is not permanent and substantial in its character, and was, and is beiug con- 
structed, only for temporary use as a logging or turn road for the conveyance 
of timber to the mill of the said Summit Lumber Company, which is the 
northern terminus and point of origin of the said Arkansas Southeastern Rall- 
road Company ; that among and in addition to other large and valuable hold- 
ings of land in the parish of Union, In the state of Louisiana, your orator 
Is and was, in March last, the owner and actual possessor, in good faith, of 
the followlng described real estate, to wlt : [We omit description of land.] 

"And that the said Arkansas Southeastern Rallroad Company did, during 
the monJ:hs of Februai-y and March, 1906, through its officers, agents, and 
employés, enter upon and commit repeated aets of trespass upon the same, by 
cutting and felling trees, constructing embankments for its logging road or 
rallroad, and by runnlEg locomotive and cars over and across the said lands, 
ail without any right or authority whatever from your orators, and in utter 
disregard of its repeated warnings and protests, and that the said défendant 
Company, its agents, officers, and employés, continued to commit the aforesaid 
acts of trespass until restrained by an order of this honorable court rendered 
on or about March 15, 1906, at the Instance of your orator, in the suit enti- 
tled, 'Union Saw Mill Company versus Arkansas Southeastern Railroad Com- 
pany, Défendant, et al.' 

"That the said défendant railroad company, through its agents, officers, and 
employés, did also, and about the same time, during the months of February 
and March, 1906, illegally and tortiously enter upon and take possession of a 
part of your orator's land in sections 27 and 34, township 23 north, range 1 

154 F.— 20 
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west, in tbe snid parish of Union, state of Loiiisiana, and would liave so 
continued illegally and tortiously in its possession, and of otlier valuable liold- 
iugs of your orator, but for tlie granting of the aforesaid restraining order of 
tliis honorable court on or al)out March 15, 1906 ; that at the time of the com- 
mission of the aforesaid illégal and tortious acts by the said Arliansas South- 
eastern Eailroad Company on its property in Union parish, Louisiana, duriug 
the months of February and March last, tlie said défendant railroad Com- 
pany had instituted two actions in the Fourth district court for the parish 
of Union, state of Louisiana, for the purpose ot expropriating portions of 
the aforesaid described land for a right of way, and that said actions were 
tlien, and on March 21, 1006, still pending and undecided, as well as the suit 
iiled by yoùr orator in this honorable court, and in which the restraining or- 
der hereinbefore referred to was granted, together wlth several suits insti- 
tuted by your orator agaiust the Sumuiit Lumber Company and which were 
also pending in the Fourth district court. 

"That it enteved into a written eoutract, on or about Marcli 21, 1900, witli 
the Sumuiit Lumber Company, whereby the différences involved in litigation 
and then pending in the county of Union, state of Arkansas, and in Union 
parish, Louisiana, and also in the fédéral court for the Western District of 
Louisiana, between the Summit Lumber Company and the Arkansas South- 
(iastern Railroad Company and your orator, over conflicting rights and titles to 
lauds and timber and rights of way, situated and loeated on said lands in 
said parish of Union and county of Union, shouid be settled and ternilnated 
by the dismissal of the suits then pending, and hj the sale under full war- 
ranty of titles to your orator of ail the lands and timber owned by the said 
Summit Lumber Companj', its otticers or stockholders — that Is, of the mer- 
chantable pine timber ten inches in diameter and over at the stump, then 
owned or under contract by the said Summit Lumber Company, its offlcers or 
stocliholders — and ail rights of way, in the parish of Union in Louisiana, and 
the county of Union in Arkansas, the territory in TJnion parisli, Louisiana, be- 
ing described as follows : [Description omitted.] 

"That your orator agreed and obligated itself to pay to the Summit Lum- 
ber Company the sum of three ($3) dollars per thousand feet, that is, for ail 
merchantable pine timber ten Inches and oyer in diameter at the stump, 
standing and growing on said lands according to the estimâtes (for which pro- 
vision is made in said contract), and wlth the imderstanding that no timber 
oontraeted for, with the right to eut and remove, expiring in less than flve 
years f rom the date of conveyance to your orator, excepting the timber on six- 
teen hundred and seventy-seven acres,, known as the. 'Andrews Tract,' in sec- 
tions five, six, seven and eight, of township twenty-two, range one east, and 
section one township twenty-two, range one west and such other tracts of 
timber 8S the Sunnnit Lumber Company shall or might hâve the time for cut- 
ting and removing prolonged to the perlod of time mentioned, and by or be- 
fore June 30 1906, the time agreed on for conveying and settling under said 
contract, and at which price per thousand feet the said Summit Lumber Com- 
pany obligated and bound itself to convey, sell, and deliver ail of its lands and 
timber in the parish of Union, Louisiana, and the county of Union, Arkansas, 
excepting that within the aforesaid reserved territory, and as speciiîed in con- 
tract, by full warranty deeds of June 30, 1906, and before which date your ora- 
tor was to be furnished by the Summit Lumi)er Company with complète ab- 
stracts of title to ail tlie lands and timber it proposed and agreed to convey 
under said contract, and the titles to which land and timber to be satisfactory 
to the attorney for your orator, otherwise the same shouid not be ineluded in 
said conveyance. 

"That, as a further inducenient to your orator to make the aforesaid pur- 
chase of lands and timber at the price hereinbefore stipulated, it was agreed 
and stipulated that ail the rights of way and i)rivileges owned and enjoyed 
by the Summit Lumber Company and the Arkansas Southeastern Railroad 
Company on or over the lands whereon the timber is to be conveyed to your 
orator, and within the above-described territory, shouid also be conveyed to. 
and your orator fully subrogated to ail the riglits and privilèges of the said 
lumber company and the said railroad company, and which said rail and 
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logging road, it was also further stipulated and agreed, sliould not be coii- 
structed nor extended further than tlie west bank of the Little Loutre, and 
should only remain for a sufflcient leugtli of tiine for the removal of the tnnber 
between said creeks, and, in any event, not longer than twelve mouths, when 
said logging railroad, tramroad, should be torn up and removed back to Big 
Loutre, and not to build or cause to be built another rail, logging, or tram 
road within said territory for the period of flve yeavs froni the date of said 
contract, being March 21, 190(i. and which agreement and obligation was fully 
and legally ratifled and conflrmed by the said Arkansas Southeastern Railroad 
Company. 

"That it was also agreed and covenanted by and between the Summit Lum- 
ber Company and your orator that, as part payment of the purchase priée 
for the lands and timber and rights of way to be eonveyed to it by the 
former, and the Arkansas Southeastern Railroad Company, ail of the mer- 
chantable pine timber measuring ten inehes in diameter and above at the 
stump, standing and growing on the MeCormick, Harrison, and Futch tracts, 
ând within the territory reserved by the Summit Lumber Company, said timber 
amounting to more than one million and flve hundred thousand (1,500,000) 
feet, and owned by your orator, should be eonveyed to the said Summit Lumber 
Company at the price of three dollars ($3) per thousand feet, and the amount 
thereof credited against the final sum or amount to be paid under said con- 
tract by the Union Sawmill Company for the timber and rights of way afore- 
said, and with the understanding that the said timber should be eut within six 
months from date of said contract, and which timber on said above-mentloned 
tracts has been hauled by the Arkansas Southeastern Railroad Company, and 
manufactured by the Summit Lumber Company under the contract, notwith- 
standing defendant's failure and refusai to perform the obligations it assumed 
and undertook thereunder. 

"That upon the signing and exécution of the aforesaid contract a copy 
thereof, together with a certifled check drawn by your orator for the sum of 
flfty thousand ($50,000) dollars, was deposited with the Fourth National Bank 
of St. Louis, Missouri, to be held by the said bank, subject to the final com- 
pletion and carrying out of the contract, when same should be paid to the 
Summit Lumber Company as part of the purchase price of the lands and 
timber and rights of way to be eonveyed, as hereinabove set forth ; and that 
your orator has in every particular fully performed its part of said contract 
so far as the same has been possible, and has made repeated demands upon 
the Summit Lumber Company and the Arkansas Southeastern Railroad Com- 
pany to carry out and perform their obligations thereunder, but without avail ; 
that said Summit Lumber Company eaused abstracts to about one-half of the 
lands and timber situated in Union parish, and in the aforesaid territory, 
to be furnished to your orator and its attorney within the time provided, but 
for some unknown reason has failed and refused to furnish abstracts for the 
balance of said lauds and timber covered by said contract, and that your 
orator is now having the titles to the remainder of the lands, timber, and 
rights of way belonging to the Summit Lumber Company and this défendant 
abstracted, and expects to hâve the sanie completed within the next thirty 
days, for the purpose of ascertaining the exact quantity tliereof. In order that 
a légal tender of the balance of the purchase price, after credlting the price 
of the timber received by the Summit Lumber Company from your orator 
in part payment, may be made to the Summit Lumber Company in the manner 
prescribed by law, and a suit for the spécifie performance of said contract 
instituted against said défendant by your orator, and ail of which it is im- 
possible to do without first having said abstracts. 

"That ail of the timber embraced in said contract having been estinmted in 
the manner therein provided, and the contract partially performed, your orator. 
acting and relying upon the good faith of the Arkansas Southeastern Railroad 
Company to carry out their contract, added another large sawmill to its 
manufacturing plant, at a cost largely exceeding one hundred thousand dollars, 
and which otherwise would not liave beeu donc, especially at this time, and, 
in addition, eaused the dismissal of ail suits pending by it against the Ar- 
kansas Southeastern Railroad Company and the Summit Lumber Company, 
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and now it is desirous of and entitled to 'a spécifie performance of the said 
contract by this défendant. 

"ïhat the said rallroad company, tlirough its offlcers, agents, and employés, 
has illegally and tortiousiy entered upon and taken possession of a part of 
the rights of way on the east side of the Little Loutre in Union parish, Louisi- 
ana, and which your orator, under said contract, is the équitable owuer 
and possessor, and that it has constructed thereon a railroad, logging or tram 
road, a distance of about one-fourth of a mile, and that unless restrained that 
said Company will continue the construction of the said railroad, logging or 
tram road, and will run locomotives and cars over the same for the purpose of 
transporting timber to the Summit Lumbêr Company, and over and through 
valuable property and timber lahds owned and possessed by your orator. 
[Hère we omit allégations as to the value of the property involved in the suit, 
which Is shown to greatly exceed $2,000.] 

"That said défendant is not entitled to exercise under the laws of the 
State of Louisiana the right of eminent domain, because not designed as a 
public carrier, and that your orator's property, over which said railroad, log- 
ging or tram road bas been permitted to be constructed, in conséquence of the 
contract entered into by this défendant with your orator, could not bave been 
taken, and the said railroad, logging or tram road would not hâve been per- 
mitted to be constructed thereon, but for the entering into of the aforesaid 
contract, and the obligation expressed and undertaken by this défendant 'to 
tear up and remove, or cause to be torn up and removed, ail its railroad 
lying and situate between the west side of the Little Loutre to the east side 
of the Big Loutre creek, in the parish of Union, Louisiana, within the period 
of twelve months from March 21, 1906 (being the date of the contract between 
Summit Lumber Company and your orator), or as much earlier as the Summit 
Lumber Company can eut and this défendant convey ail the timber the former 
Company owns within the last mentioned and described territory,' and that 
this défendant 'would ïiôt, nor any one by its procurement, either directly or 
indirectly, build any railroad or tramroad into the territory above mentioned 
and described,' and in which territory your orator purchased the pine timber 
and the rights of way enjoyed and belonging to the Summit Lumber Company 
and to the Arkansas Southeastern Railroad Company, within a period of five 
years from the 21st day of March, 1906. 

"Wherefore, the premises considered, your orator prays that a writ of 
injùnction may issue to the Arkansas Southeastern Eailroad Company, its offi- 
cers, agents, and employés, perpetually enjoining it and them from entering 
upon and committing further acts of trespass, such as cufting and felling of 
trees, constructlng embankments for ratlroads, logging roads, or tramroads, 
running locomotives or cars, or from in any manner going beyond, with either 
its railroad, logging or tram road, the west bank of the Little Loutre creek, in 
Union parish, Louisiana, or from going upon any of the lands of your orator 
east of the Little Loutre and outside of or beyond the territory spécial ly re- 
served by the défendant company in the contract hereinabove referred to and 
made a part thereof, and from in any manner disturbing your orator's posses- 
sion and enjoyment of the rights of way east of the Little Loutre, outside of 
or beyond the aforesaid described and speeîâlly reserved territory to the de- 
fendant company ; and that, if it should be held by this honorable court that 
the défendant company has unlawfully and tortîously entered upon and taken 
possession of any part of your orator's property. as set forth in this bill, and 
particularly beyond the west bànk of the Little Loutre creek, in Union parish, 
Louisiana, that said défendant company be ordered to vacate the same, and to 
remove any construction or obstructions illegally plaeed thereon ; that a writ 
of subpœna may issue to the said Arkansas Southeastern Railroad Company 
requiring it to answer, not under oath, this bill of complaint and the varions 
matters thereih set forth, and that, forasmueh as the matter is urgent and does 
not admit of a notice of a: motion for a preliminary injùnction, a temporary 
restraining order may issue, enjoining the said défendant company, its oflficers, 
agents, and employés, from further trespassing upon your orator's property, 
or frcun constructing any embankment, ràilroads, or logging roads or tram- 
roads, or from running its locomotives or cars beyond the west bank of the 
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Little Loutre ereek, as specifically set forth herein, mitil the final lienriiig of 
this cause, or until such time as to your honors may seem meet. 

"Your orator prays for such other and further orders and gênerai relief as 
may seem proper in tlie premises." 

It will be observed that the bill contains no référence to the suit in the 
State court. In the state court, Judge Dawkins dissolved the injunction on 
August 20, 1906, which he had theretofore granted. On September 8, 1906. 19 
days after the state judge had dissolved the injunction in the state court 
case, the bill in this case was presentcd to one of the judges in the court below, 
who granted a temporary restraining order and set the application for injunc- 
tion for hearing on the first Monday in October, 1906. The case came on to be 
further heard on November 3, 1906, on the application for injunction, and it 
was ordered by one of the judges of the Circuit Court that the injunction 
theretofore awarded "be continued until the hearing of this cause." ïhe de- 
fendant, the Aricansas Southeastern Railroad Company, appealed from this in- 
terlocutory order. Act June 6, 1900, c. 803, 31 Stat. 660 [U. S. Oomp. St. 1901, 
p. 5-31]. It is assigned, with many spécifications of error, that the court below 
erred in continuing the injunction and in not dissolving it and dismissing the 
bill. 

Two of the assignments of error are as foUows: 

(1) "It Is manifest, from an inspection of defendant's plea and the exhiblts 
thereto attached and made a part thereof, the authenticity and correctness of 
which are in nowise challenged, that the eomplainant, on the 16th day of Àu- 
gust, 1906. voluntarily invoked the jurisdiction of the district court of the 
Fourth judicial district of the state of Tjouisiana, by filing its pétition therein 
against the défendant and the Summit Lumber Company, praying for an in- 
junction upon the identical grounds attempted to be presented by the com- 
plainant's bill herein; and that thereby said district court of ■ said Fourth 
judicial district of the state of Louisiana had, prior to the llth day of Sep- 
tember, 1906, the date of the flliïig of the complainant's bill herein, acquired 
exclusive jurisdiction over the parties to and the subject-matter of the contro- 
versy attempted to be presented fcy the bill herein, and the court erred in 
awarding an injunction and in not dismissing said bill." 

(2) "It is manifest, from an inspection of complainant's bill, that Summit 
Lumber Company is a necessary party, and that in its absence no final decree 
can be entered adjudicating the respective rights of the parties litigant, and 
the court erred in awarding a writ of injunction, in the absence of having 
said Summit Lumber Company a party to said cause." 

Stubbs, Russell & Theus, J. W. Elder, and W. Hall Trigg (F. M. 
Etheridge, of counsel), for appellant. 

E. H. Farrar and Lamkin, Millsaps & Dawkins, for appellee. 

Before McCORMICK and SHELBY, Circuit Judges, and SAUN- 
DERS, District Judge. 

SHEEBY, Circuit Judge, having made the foregoing statement of 
the case, delivered the opinion of the court. 

The learned counsel for the appellant cites many authorities bearing 
on the question raised by the first assignment of error, but we hâve 
concluded that it is only necessary to consider and décide the question 
involved in the second assignment, which we bave quoted in the state- 
ment. 

The eomplainant — appellee in this court — the Union Sawmill Com- 
pany, is an Arkansas corporation, owning large tracts of timber land 
in Union parish, La. The défendant — appellant in this court— -the 
Arkansas Southeastern Railroad Company, is a Eouisiana corpo/ation, 
chartered to construct a railroad through Union parish, Louisiana. 
The beginning or northern terminus of the railroad was at the mill 
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of the Summit Lumber Company, a corporation organized under the' 
laws of Arkansas, but having its principal place of business in Union 
parish, La. The railroad of the défendant was a logging road con- 
structed and operated to serve the Summit Lumber Company. There 
was litigation between the complainant and the défendant and the Sum- 
mit Lumber Company. This Utigation was compromised or agreed 
to be settled by agreements between the three corporations. Two 
agreements were made, which are described in the bill. As they are 
described in the bill, which we hâve set out in the statement, the two 
agreements constitute one transaction by which the pending litiga- 
tion between the three corporations was intended to be settled. This 
settlement was to be efïected by the dismissal of the litigation between 
them, and by the purchase by the complainant of certain lands and 
timber and rights of way in which the défendant and the Summit 
Lumber Company were both interested. The bill avers performance 
on the part of the complainant, and allèges that it has "made repeated 
demands upon the Summit Lumber Company and the Arkansas South- 
eastern Railroad Company to carry out and perform their obligations 
thereunder, but without avail." It is alleged that the complainant 
has deposited its certified check for $50,000 with the Fourth National 
l^ank pf St. Louis, Mo., to be held by that bank and paid to the Sum- 
mit Lumber Company as a part of the purchase price of the lands 
and timber and rights of way embraced in the contracts. It clearly 
appears that the Summit Lumber Company has a larger interest in 
the subject-matter of the contracts than the défendant railroad Com- 
pany. 

The connection and interest of the Summit Lumber Company with 
• the controversies between the complainant and the défendant is ap- 
parent in every material paragraph of the bill. It was interested in 
the suits dismissed, in the rights of way and property agreed to be 
sold; it is to receive the purchase money; the railroad, the construc- 
tion and opération of which are sought to be enjoined, begins at its 
mill and is operated to convey timber to its mill, and it has no other 
means of being furnished with timber. It is expressly alleged in the 
bill that the railroad "is being constructed only for temporary use as 
a logging or turn (tram) road for the, convey ance of timber to the mill 
of the said Summit Lumber Company, which is the northern terminus 
and point of origin of the said Arkansas Southeastern Railroad Com- 
pany." Again it is alleged : 

"That, unless restrained, the said eompany will continue the construction of 
the said railroad or logging or tram road, and will run locomotives and cars 
over the same for the purpose of transporting timber to the Summit Ijumber 
Company." 

One main purpose of the bill is to enjoin the railroad eompany from 
serving the Summit Lumber Company. If the Union Sawmill Com- 
pany gets the relief prayed for, it would put the Summit Lumber Com- 
pany out of business and close its mills. That was the aim of the 
suit in the state court, and is the chief purpose of the injunctive fea- 
ture of the bill hère. It is clear to us that a decree affecting the rights 
of the Summit Lumber Company so vitally ought not to be rendered 
without giving that eompany an opportunity to défend. 
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The aim of a court of equity is to do complète justice by deciding 
upon and settling the rights of ail persons directly interested in the 
subject of the suit, so as to make the performance of the order of the 
court safe to those who are required to obey it, and to privent future 
litigation. To accomplish this end, ail persons materially interested 
in the subject ought generally to be parties to the suit. There is a 
class of persons who are not only termed necessary parties, but who 
are indispensable parties, to wit, persons who not only hâve an in- 
terest in the controversy, but an interest of such a nature that a final 
decree cannot be made without either affecting that interest or leav- 
ing the controversy in such a condition that its final termination may 
be wholly inconsistent with equity and good conscience. California 
V. Southern Pacific Co., 157 U. S. 229, 250, 15 Sup. Ct. 591, 39 L. 
Ed. 683 ; Gregory v. Stetson, 133 U. S. 579, 10 Sup. Ct. 422, 33 L. 
Ed. 792; Minnesota v. Northern Securities Ço., 184 U. S. 199, 22 Sup. 
Ct. 308, 46 L. Ed. 499. W-e think that the application of this rule 
shows that the Summit Lumber Company is a necessary party to this 
suit. 

Although the appeal is taken from an interlocutory order continu- 
ing in force an injunction, if the court is of opinion that relief cannot 
be granted, and that on the final hearing the bill must be dismissed, 
it is the duty of the court to save both parties the expense of further 
litigation by making a final disposition of the case. Smith v. Vulcan 
Iron Works, 165 U. S. 518, 17 Sup. Ct. 407, 41 L. Ed. 810. 

The Summit Lumber Company and the complainant both being 
corporations created under the laws of the same state, and, for the 
purposes of jurisdiction, citizens of the same state, the jurisdiction of 
the Circuit Court will be defeated when it is made a party; and yet 
its interest in the case is such that the relief called for by the bill can- 
not be granted without having it before the court as a party. 

It foilows that the decree continuing the injunction must be re- 
versed, and the cause remanded, with directions to dismiss the bill 
(Cabaniss v. Reno Min. Co., 116 Fed. 318, 323, 54 C. C. A, 190), and 
it is so ordered. 



PALMER V. BRADLET et al. 

(Cirruit Court of Appeals, Seventh Circuit Aprll 13, 1007.) 

No. 1,324. 

1. WiLLS— CoNTEST— Time— Statutes. 

Where a foreigii will, devising both real and personal property In Illi- 
nois, was admitted to probate, one of the helrs of te.stator'8 estate wai) 
entitled to contest the same In the manner and within the tlme specified 
by the Illinois .vills àct (Hurd's Rev. St. 1905, c. 14S, § 7), regulating will 
contests, though It was only claimed that the will was void. in so far as it 
attempted to pass personal property, because of a faiiure to exécute It In 
a manner prescribed by the laws of testatrix's domicile at the tlme It was 
executed, so that, no contest having been made within such time, the 
decree admitting the will to probate was a conclusive adjudication of its 
validity. 

2. Courts— FEDERAL Cotjrts— Jtjbisdiction— Wiix Contest. 

Whlle fédéral courts sitting as courts of chancery may entertaln blll» 
to set aside wïlls, such courts nevertheless observe the public policy of tbe 
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State where the property to be recovered Is situated and the court slts 
respectlng the time wlthin which such suits shall be brought 
[Ed. Note. — For cases In point, see Cent Dig. vol. 13, (Dourts, i 983.1 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 
For opinion below, see 142 Fed. 193. 

The appeal is from a decree, disminsing for want of equity a bill 
brought by appellant as heir at law of his mother, Anna M. Benedict, 
against appellee personally, and as executor and trustée under the 
will of Mrs. Benedict. The facts are stated in the opinion. 

F. S. Winston, John Barton Payne, Silas H. Strawn, and John J. 
Lordan, for appellant. 

John P. Wilson, John J. Herrick, and William B. McIIvine, for ap- 
pellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge, delivered the opinion : 

The will was executed by Mrs. Benedict in France on the 29th day 
of March, 1895, and was admitted to probate in the Probate Court of 
Cook County, March 26th, 1896 — purporting to dispose of real estate 
situated in Cook County, Illinois, of the value of about seventy-five 
thousand dollars, and of personal property, consisting of bonds, mort- 
gages, and the like, in possession of appellee in Cook County, of the 
value of about half a million dollars. 

The bill filed December 3rd, 1903, together with the amended bill filed 
August 4th, 1904, is to require the appellee to account to appellant 
for the Personal property thus coming into his hands under the will. 

The basis of the bill is, that though executed in conformity with 
the laws of Illinois, where both the personal property and the real es- 
tate was situated, the will is effective only as to the real estate, be- 
cause of the fact that it did not conform to the law of France, respect- 
ing the exécution of wills— the testatrix at the tirrie of the exécution 
of the will being, according to the averments of the bill, domiciled in 
France — and is therefore ineiïective as to personal property. 

To the bill appellee pleaded substantially as follows: (1) That 
on notice to appellant the will had been duly admitted to probate by 
order of the Probate Court; whereby, as between appellant and ap- 
pellee, it was adjudicated, either that the testatrix, at the time the will 
was made, was in fact domiciled in Illinois; or, if domiciled in 
France, that the will was in fact executed in accordance with the laws 
of France ; (2) That the estate bas been administered and distributed 
through the Probate Court, running through a period from the 26th 
day of March, 1896, until the 12th day of June, 1902 ; no contest on 
the ground herein named having been instituted; whereby appellant 
is estopped from asking for the relief prayed for in the bill ; and (3) 
The five years statute of limitations ; which pleas having been sus- 
tained as being good and sufficient in law, and appellant standing by 
his bill, the bill was dismissed. 

We do not think it necessary to go into thèse pleas in détail. Tak- 
en as a whole, the first two pleas set up a state of facts that bars this 
suit. It is well settled in Illinois, that a judgment of the Probate 
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Court admitting a will to probate is a final and conclusive adjudica- 
tion of the validity of tlie will, as to ail questions relating to its validity 
as a testamentary instrument, until set aside by a direct proceeding 
brought in the manner, and within the time, provided by the law of 
Illinois. Chicago Title & Trust Company v. Brown, 183 111. 43, 5.5 
N. E. 632, 47 L. R. A. 798. No appeal was taken from the judgment 
probating the will, and no proceeding was brought to contest its 
validity upon the ground taken in this bill, within the time fixed by 
the statute. This attempt, therefore, to invalidate the will, so far as 
it relates to personal property, is barred by the lapse of time, unless 
it can be successfully maintained that the right that appellant is at- 
tempting now to exercise, and the remedy he is invoking, were not 
within the remédiai proceeding afforded him by the seventh section 
of the Illinois statute of wills (Hurd's Rev. St. 1905, p. 2051, c. 148), 
wherein it is provided, that unless contested within one year, the 
will as probated, is forever binding and conclusive on ail of the par- 
ties concerned. 

That an heir may contest the will under this provision of the stat- 
ute, not only on account of the incapacity or duress of the testator or 
testatrix, but also because the will is not executed, in matter of for- 
mality, in conformity to the law of the place where executed, is not 
denied by counsel for appellant. The insistence of counsel in that re- 
spect is, that because the will is not wholly invalid (is valid as to the 
real estate disposed of), there can be no challenge under that provi- 
sion, of its validity as to personal property — that so far as this provi- 
sion for contest goes the will must stand wholly, or fall wholly. 

We cannot concur in this view. The seventh section of the Illinois 
statute of wills, taken in connection with ail the provisions of the 
Illinois law relating to the probate of wills, is a statute of repose. 
It embodies the public policy of Illinois that the pwner.ship of prop- 
erty derived through wills shall not be held in uncertainty for a longer 
period than the one indicated, and such further period as is necessary 
to détermine contesta already pending. The question that appellant 
had to décide for himself, when the will was probated, was not wheth- 
er the personal property was or was not subject to the testatrix's 
right of disposai ; admittedly the testatrix had a right to dispose of 
her Personal property. The sole question that appellant had to décide 
was : Is the will, to the extent that it disposes of personal property, 
valid or invalid by reason of the fact that the testatrix did not comply 
with the formalities of the law of France respecting the exécution 
of wills. And there is no reason apparent to us, why this question 
relating, as it does, solely to the validity of the will as a testamentary 
instrument, to the extent that it purports to dispose of a part of the 
property involved, may not be raised by the statutory contest provided 
for; for a contest, like the one now before us, is in the nature 
of a bill in equity, carrying, in our judgment, the scope and the sus- 
ceptibility of being adjusted to any given conditions that a bill in 
equity may embody. To hold otherwise, it seems to us, would be to 
sacrifice substance to form — to nullify this statute of repose by con- 
fining it within limitations founded on the sheerest kind of technical 
considérations. 
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That a contest under the seventh. section of the statute of wills 
is not one in which the will must wholly stand or wholly fall, is de- 
cided we think in Wolf v. Bollinger, 63 111. 368 — the case of a testator, 
who after the publication of his will, desiring that a tract of land de- 
vised therein to B, should go to A, drew a liiie through B's name, 
interlining over the same the name of A, but never caused the will 
thus altered to be republished or attested by witnesses as the law pro- 
vides. Having been admitted to probate, the will was contested un- 
der the provision of the statute, as it then stood, corresponding to 
section seven of the statute of wills as it now stands, the question 
being whether the will as altered was efifective as devising the tract 
to A ; and (should that be held in the négative) was thé will effective 
as devising the tract to B, notwithstanding the altération. And on 
the power of the court under that character of statutory contest to 
settle thèse questions and carry out its judgment, notwithstanding 
the fact that such proceeding would require not only that the validity 
of the will should be enquired into, but that the true nature of the in- 
strument should be established, the court said: 

"But it Is inslsted that, at most, the court had no further authority than to 
détermine whether the instrument, as probated, was the will of the testator 
or not, and that it had no power to establish the instrument, as originally 
drawn and exeeiited, witliout altération as the true will. 

"It is certainly an old head of chancery jurisdiction to establish the validity 
of wills. Story's Bq. Ju. 1443 et seq., and notes : Adam's Eq. 535. 

"The true contest was, as to which one of two persons was the devisee under 
the will ; and it would fall short of administering a full measure of relief to 
déclare that the one was not, and leave it undeterniined, to be adjudged in a 
further suit, may be, whether the other was a devisee. Both parties beiug 
before the court, it best eonsists with convenieuce arid the rule of chancery 
practice, that the eutire question as to their opposing claims to the devise of 
the land, should, as between themselves, be put to rest, and that it should be 
settled which one of them was the devisee." 

And in a subséquent case, Hesterberg v. Clark, 166 111. 341, 46 N. 
E. 734, 57 Am. St. Rep. 135, a like ruling was made. 

The truth is, that the bill now before us is in substance, whatever 
may be its form, a direct attack upon the validity of the will — is based 
on the fact that while appellee claims the personal property under 
the will, appçllant contests that claim because of the invalidity of the 
will ; so that unless this statutory provision for contest was intended 
to be Kmited merely to the inquiry of the testator's incapacity or 
durées, the contest hère presented is clearly within the kind of con- 
tests that the législature had in mind when the statute of wills was 
enacted. Indeed in many states it has been expressly adjudicated, 
that upon the présentation of questions of this character to the Pro- 
bate Court, the judgment might be one of limited or partial probate — 
a doctrine recognized in Wolf v. Bollinger, and Hesterberg v. Clark, 
supra ; f rom which it would logically follow that the proceedings on 
review, either by appeal or by statutory contest in the nature of a bill 
of equity, should be equally plastic in the framing of a decree suitable 
to the circumstances presented. 

Now if this be the measure of appellant's right, were the bill be- 
fore us being considered in state courts of Illinois, there can be no 
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enlargement of that right by reason of the fact that he has invoked the 
jurisdiction of the United States Courts. True, fédéral courts sitting 
as courts of chancery, may entertain bills to set aside wills or to dé- 
clare wills invalid ; and the same having been donc in proper cases, 
to administer estâtes according to the lavv of the land. But in such 
suits, the fédéral courts, just as much as the state courts, must ob- 
serve the public policy of the state where the property to be recovered 
is situated, and the court sits, respecting the time within which such 
suits shall be brought — the statutes of repose that prevail in the state 
where the property is situated and the suit is brought ; for this is not 
primarily and substantially, so much a case to enforce French law in 
Illinois, as it is a case to recover Illinois property on the ground that 
by the law of Illinois, the will, so far as it related to personal property, 
was invalid, because it did not conform to the French law respecting 
its exécution ; and a party who thus cornes into a United States court, 
within the state of Illinois, for the purpose of thus enforcing the Illi- 
nois law, must conform himself to the procédure respecting time limits 
that the Illinois law imposes. 

The judgment of the Circuit Court is 

Affirmed. 



NEW YORK & Cl^BA MAIL S. S. CO. v. ROYAL BXCHANGE ASSUE. 

(Circuit Court of Appeals, Second Circuit. Aprll 30, 1907.) 

No. 180. 

1. Insurance— Marine Policy—Constbuction— Fkeight. 

A marine poiicy, insuring freiglit on board, or not on board, valued 
at £2,062, or actual frelght, if more, "full interest admitted, the policy 
being deemed sufflcient proof of interest," sliould be construed to cover 
tlie freight at rislî at the valuation specified, though the frelght actually 
at risk was much less In value. 

2. Same— AcTUAL Feeiqiit— Percentage. 

Where a marine policy insured freight on board, or not on board, val- 
ued at a specifled sum, or a<-tual freight, if more, full interest admitted, 
and of the actual freight iusured lost the whole, except a small salvage, 
there having been no abandonment, the percentage of actual freight lost 
should hâve been applied to the value in the policy. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 28, Insurance, § 1250.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 145 Fed. 713. 

Harrington Putnam and Wing, Putnam & Burlingham, for ap- 
pellant. 

Frederick M. Brown and Butler, Notman & Mynderse, for appellee. 
Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. This is an appeal by the libelant from 
a decree in an actia.'i brought to enforce a policy of marine insurance, 
and the appeal présents the question of the amount of the recovery 
to which the libeiant is entitled under the policy. The libelant was the 
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owner of the steamship Vigilancia, a steaniship employée! in carrylng 
gênerai cargo and passengers between New York, Cuba, and Mexican 
ports; and October 15, 1900, effected insurance with the respondent 
by the policy in suit against loss of the steamship's freight by périls 
of the seas for the period of 13 months. The subject of insurance 
was recited in the policy as follows : , "Being on freight on board, or 
not on board, valued at £2,062, or actual freight, if more." A printed 
slip was annexed to the policy reading "fuU interest admitted, the 
policy being deemed sufficient proof of interest," with permission to 
the insured to detach it should the policy hâve to be produced in a 
court of law. During the life of this policy, and while on a voyage 
from Vera Cruz to New York, via Progreso and Havana, carrying 
gênerai and other cargo on freight, the Vigilancia stranded on Colo- 
rado Reef, to the westward of Havana, on January 14, 1901. A part 
of the cargo was destroyed by stranding, and other portions were sac- 
rificed by jettison. The steamship remained aground for nearly five 
months, being floated on June 2, 1901. By thèse périls she was pre- 
vented from earning her pending freight. The salvors brought her 
to New York, where she was sold; but her damages were so great 
as to make her a total loss. She was not repaired untll May 20, 1902. 

When the Vigilancia left Vera Cruz bound for New York, her 
freight was partly coUectible at New York, and had been partly prepaid. 
The total prepaid freight was $3,467.41, made up of $1,173 for carrying 
cattle and $2,094.41 for gênerai merchandise. As to both classes of 
freight, ît was provided by the shipping agreements that the prepaid 
freight should not be refunded or returned. The other freight moneys 
collectible at New York, amounted to $3,421.02. Of this amount only 
$948.49 was ever collected, and that was collected at an expense which 
left a net return of only $38.02. Cargo had been engaged at Havana 
by the libelant for transportation by its line from Havana to New 
York, and which the libelant intended to ship by the Vigilancia; and, 
if this cargo had been shipped by the Vigilancia, the freight that would 
hâve been earned thereby would hâve been $3,000. Being unable to 
send this cargo by the Vigilancia, the libelant sent it by one of the 
other vessels of its line, and received the freight therefor. 

The court below decreed for the libelant for the sum of $4,907.04, 
allowing a recovery Only for the proportion which the lost freight 
bore to the policy valuation, and not including in the lost freight 
the freight on the cargo engaged at Havana. 

The policy in suit belongs to a class which are now frequently 
made whereby freight is insured by a valued time policy, and which 
the parties intend to be in force during the whole period, irrespective 
of the ship's actual freight engagements. They are made to cover 
losses the amount of which cannot be forecast with approximate ac- 
curacy, and in order to protect the shipowner to the extent of his 
probable or possible loss by the interruption of the engagements of 
his vessel at any time during the period agreed upon. It is quite 
legitimate for the parties to make a contract for an insurance which 
they estimate to be the fair average value of the freight at risk at ail 
times during the life of the policy ; and, having made it, they are held 
to it, whether it proves to hâve been larger or smaller than the value 
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which actually happened to be at risk at the time of the loss. An in- 
surance on expected freight, which may or may net be that of a full 
loading of the vessel, attaches whenever some cargo has been shipped 
and some freight is at risk; and the valuation attaches upon that 
freight, and fixes finally the estimated value of the freight at risk in 
the event of a total loss. The whole sum of the valuation is to be 
treated as the value of the freight at risk, notwithstanding the freight 
actually at risk proves to hâve been much less in value. "The dif- 
férence in efïect between a valued and an open policy is that under an 
open policy in case of loss the assured must prove the actual value of 
the subject of Insurance ; in a valued policy he need never do se, the 
valuation in the policy being conclusive between the parties." Ar- 
nould, Insurance, § 339. 

In ail valued policies, the valuation refers to the value in the event 
of the total loss of the subject insured, and its effect is, if the loss is 
total, to make the uhderwriter liable for the sum valued, if the Insur- 
ance is equal to that sum; and, if the loss is not total, to make the 
underwriter liable in the proportion borne by the partial loss to the 
total loss. It is sometimes said of policies insuring freight that the 
valuation may be opened when it appears that but an inconsiderable 
amount of freight was actually at risk. What is meant by this is 
well pointed out by Gorrel Barnes, J., in The Main, L,. R. (Prob. 1894) 
334. Referring to Forbes v. Aspinall, 13 East, 323, where the sub- 
ject was considered, he said: 

That décision was "only an authority for a well-known proposition, viz.: 
That where both parties contemplated the freight insured to be on a full and 
complète cargo, and when in fact part only of the cargo is shipped, the freight 
upon the part cargo is only at risk, so that there must be what is called au 
opening of the valuation. In strictness, it is not an opening of the valua- 
tion, but is merely a réduction in proportion to the cargo shipped ; the valua- 
tion still being held binding as a valuation on that portion which is shipped." 

Where by mistake or design the amount of freight actually at risk 
is shown to hâve been much less than was contemplated by the parties 
to the policy, différent considérations arise which need not be adverted 
to in view of the facts in the présent case. 

It was compétent for the parties to agrée that the valuation should 
stand for the value of the freight upon ail the cargo on board the 
steamer at the happening of the loss, whether prepaid or not; or for 
the value of ail the freight at the insurer's risk at the happening of the 
loss. The important question in the case is whether the one or the 
other of thèse valuations is applicable ; in other words : What was 
the subject of insurance? And that question dépends upon the in- 
tention of the parties as evidenced by the language of the policy. In 
voyage policies it is often possible to ascertain the intention of the 
parties from the extrinsic facts connected with the contract of insur- 
ance; as where the charter party is produced, and its terms in respect 
to freight are known to the underwriter when the policy is issued, and 
are supposed to be within the contemplation of the parties. As is 
pointed out by Mr. Justice Blackburn, in Allison v. Bristol Marine In- 
surance Co., 1 App. Cas. 209, 231 ; 
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"The presumption is, when freigM is iusnred, that the charter party was 
disolosed to the underwriter." 

In Williams v. North China Insurance Co., L,. R. I. C. P. Div. 757, 
in considering the question what was insured under the words "esti- 
mated freight," in the policy, Jessel, M. R., said: 

"Was it meant that the total freight, includiug advances, should be insured, 
or only se much of the freiglit as remained unpaid, or due, or to beeome due, 
to the shipowner? It is really a question of t'nct. ïhe words of the poliey 
may mean either. They may cover the portion of the freight paid in advance 
or not. To ascertain whether they do, we must looli at the évidence." 

PoUock, B., said: 

"I thinli we may look at ail the circumstances to see what was the subject- 
niatter of the insurance, and I think they show that the subject-matter was 
the gross freight." 

In time policies like the présent there are usually few extrinsic 
facts of value to throw any light upon the meaning of the language 
in the policy in respect to the subject of the insurance. In the présent 
case there are none. The policy insures "freight on board, or not on 
board." Thèse words may mean the gross freight, or they may mean 
the freight at risk. The appellee insists, in substance, that they are 
intended to describe the freight on the whole cargo of the vessel, 
whether prepaid or not, at the time of the happening of the loss, and 
consequentîy that the valuation must be taken as applying accordingly. 
If this is true, there was no loss as regards the prepaid freight, and 
the amount is to be disallowed in estimating the amount of the partial 
loss. The appellant insists that thèse words are not intended to in- 
clude prepaid freight, but describe ail the freight at risk at the hap- 
pening of the loss, including such as might accrue for cargo engaged, 
but not actually loaded. 

In considering this question two considérations are pertinent, and 
thèse are both referred to in Allison v. Bristol Marine Ins. Co., supra, 
decided by the House of Lords. Lord Hetherley used this language : 

"It is to be held in ail cases that that in respect to which the insurance 
is made is that which Is capable of being a subject-matter of insurance, viz., 
that which is at risk ; and that, in regarding the contract of insurance, we 
must not assume, and we cauuot iu any way consistently with the law assume, 
that the insured is endeavoring to effect a policy upon that whidi is at no 
risk whatever. Next, when we corne to look at the contract itself, it being 
a contract of freight. we hâve to remember that for a very long time it ha s 
been settled in our maritime law tliat prepaid freight cannot be recovered. 
I tliinlî, when we consider thèse two points, we shall be led very easily and 
sately to the solution of the difficulty which appears to hâve arisen iu the 
case before us." 

In Oriental S. S. Co. v. Tylor (1893) 32 Q. B. 515, Lord Esher said: 

"From the moment when it beeome.s payable, advance freight cannot be in- 
sured by the shipowner. The freiglit, according to the contract, is then due 
to him by virtue of the contract at that time and at that moment. That does 
not dépend upon whether the ship arrives or not. It is payable at that mo- 
ment. It is money payable on contract, and on contract not depending upon 
any vicissitudes of his voyage at ail." 

We think thèse considérations are controlling in the présent case, 
and that the terms "freight on board, or not on board" are not in- 
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tended to inçlude prepaid freight. We cannot for a moment suppose 
that the parties intended to insure property in which the libelant would 
hâve no interest. We think they intended as the valued subject of 
insurance the freight at the Hbelant's risk, and not the gross freight, 
in which the libelant might hâve only a fractional interest. The words 
"on board, or not on board," hâve no material bearing upon the 
point. They are intended to cover such freight as may accrue upon 
the cargo actually or constructively in the custody of the vessel, 
although the cargo has not actually been laden upon the vessel. 
Tonge v. Watts, 3 Strange, 1251; Forbes v. Aspinall, supra; Adams 
v. Pennsylvania Ins. Co., 1 Rawle (Pa.) 97; De Longuemere v. Phœ- 
nix Ins. Ce, 10 Johns. (N. Y.) 127; Same v. New York Ins. Co., 
Id. 201 ; Minturn v. Warren Ins. Co., 84 Mass. 86. 

In reaching this conclusion we hâve not overlooked the language 
of some of the clauses of the policy which hâve been adverted to by 
counsel. The policy is obviously a blank form adapted for insurance 
of a vessel and of her cargo, and many of the clauses are applicable 
to either the vessel or the cargo, and are of no assistance in ascertain- 
ing the intention of the parties in respect to the insurance of freight. 
The parties agreed upon an insurance, which to the extent of the 
valuation should be a continuing indemnity during the life of the 
policy, regardless of the accidentai conditions of the particular voyage, 
and meant that, if less freight than the valued sum happened to be at 
risk at the time of the loss, the valuation should nevertheless stand, 
and the loss be estimated accordingly, subject, of course, to the under- 
writer's right to any salvage which might be realized. W^hen such an 
agreement is made, not as a wager, but in good faith, the underwriter 
having based his premium upon such an under.standing, there is no 
reason why it should not be enforced, notvvithstanding it turns out that 
the actual loss of the insurer is considerably less than the sum agreed 
upon. 

The policy does not insure the earning capacity of the vessel during 
the term of the policy; but the subject of insurance is the freight 
which may exist and be at the risk of the libelant at the happening 
of the loss. If the Havana cargo had been engaged specifically for 
the Vigilancia, we do not doubt that the loss of freight on that cargo 
would constitute a part of the loss. Where the owner of a vessel 
has entered into a definite contract with the owner of goods that they 
shall be transported by his vessel, and the goods are at the port of 
shipment and ready to be put on board the vessel upon her arrivai 
upon a particular voyage, the former has an insurable interest in the 
freight of the goods, and under a policy like this the freight would 
be at risk. Adam v. Warren Ins. Co., 23 Pick. (Mass.) 163 ; Robin- 
son V. Manufacturers' Ins. Co., 1 Metc. (Mass.) 143; Adams v. Penn- 
sylvania Ins. Co., 1 Rawle (Pa.) 97. Upon the facts in this case, how- 
ever, the libelant, although it had an insurable interest in thèse freights, 
had not, so far as appears, by any overt act appropriated any part of the 
cargoes engaged to any particular vessel for transportation ; nor does 
it appear that any cargo was actually at Havana awaiting transporta- 
tion whén the loss occurred. Ail this, however, makes but a trivial 
differtnce in the amount of the recoverv which should be awarded. 
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Giving due effect to the policy, tlie freight at risk was actually 
$3,421.02, but was of the agreed value of $10,034.73. Of the actual 
freight the Hbelant lost the whole, except the salvage of $38.02. 

As there does not appear to hâve been an abandonment the percent- 
age of actual freight lost should be applied to the value in the policy, 
which will make a recovery of $9,923.19. A decree should hâve been 
rendered for this sum with interest. This amount is so largely in ex- 
cess of the actual loss that we bave industriously tried to reach a différ- 
ent interprétation of the policy, but hâve been unable to do so, and the 
appellee must be held to the conséquences of the contract which it saw 
fit to make. 

The decree is reversed with costs, and with instructions to the court 
below to enter a decree conformably with this opinion. 



In re BEAVBR KNITTING MILLS. 

(Circuit Court of Appeals, Second Circuit. April 30, 1907.X 

No. 263. 

1. Corporation— AssuMPTioN of Moetgage on Peopebtt Puechased— Con- 

struction oï Résolution. 

A resolution passed by the board of directors of a corporation on April 
6, 1901, authorizing and directing the président to exécute on behalf of 
the Company "an agreement * * * dated April 5, 1901, regarding ex- 
tension of time of payment of second mortgage of $6,000," held to refer 
to and to authorize the exécution of a partlcular written agreement 
which was dated April 5th, and to make a provision of such agreement 
by which it assumed payment of the mortgage binding upon the Com- 
pany, the mortgage having been given by a prior owner upon property 
which he subsequenfly conveyed to the company. 

2. SAME— POWEES OF DiRECTOKS. 

No action of the stoclcholders is necessary to authorize or ratify an 
agreement by the directors of a corporation to assume a mortgage on 
property purchased by the corporation as a part payment of the purchase 
price. 

3. Bankeuptct— Liens— Part Payment of Debt bt Sueett. 

A corporation, on a purchase of property, as part payment of the pur- 
chase priée assumed payment of a debt secured by mortgage on the prop- 
erty, and which was also secured by a mortgage on other property of the 
original debtor. The latter mortgage was foreclosed, the property sold, 
and the proceeds, which was less than the debt, paid to the ereditor. 
The corporation was adjudged a banlirupt, and its property sold clear 
of liens which were transferred to the proceeds. Eel4 that, by its as- 
sumption of the mortgage debt, the corporation became the principal debt- 
or and the original debtor its surety, and the ereditor was entitled to 
prove his claim and enforce his lien for the full amount of the debt, with- 
out deducting the amount of the proceeds of the other mortgaged prop- 
erty, which on receiving payment in full from the bankrupt's estate he 
held in trust for the original debtor. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In Bankruptcy. On review of order of référée in re claim of 
David H. Burrell. 

Upon the sale by the trustée herein of certain property of the bankrupt, 
upon which there were liens by way of mortgage, an order was made that 
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the sale be made free from liens and that the liens attaeh to the proceeds. 
A sale was had and the trustée is in possession of the proceeds subject to 
the liens. David H. Burrell claims tliat the proceeds, after the payment 
of the first mortgage lien, be applied to the lien held by him of a second mort- 
gage against said premises and chattel mortgages against Personal property, ' 
and that the whole of his clalm be paid ont of such proceeds. ïhe trustée 
claims that as there bas been a payment made on account of another mortgage 
made by the same person who made this mortgage, and for the same debt, 
that such amount, namely, $1,816.98, should be credited upon his elalm against 
the moneys in the hands of the trustée. On May 15, 1901, John Macaulay 
and wife executed and delivered their note to David H. Burrell, promising 
to pay within 30 days from its date $6,000, with interest. As security, they 
gave two mortgages, one dated May 15, 1901, and acknowledged that day upon 
property In Saratoga eounty N. Y., and another mortgage dated May 16th, and 
executed and acknowledged that day on the property in Columbia eounty, 
N. Y., which latter property has been sold by the trustée, who now holds 
the balance of proceeds arising on such sale. On March 1, 1901, subséquent 
to the making of thls loan and thèse mortgages, Macaulay deeded the prop- 
erty at Hudson, Columbia eounty, to the Beaver Knitting Mills, in which 
deed there is no mention of any mortgage, which corporation, through its of- 
flcers, entered into an agreement, dated April 5, 1901, with Burrell, the mort- 
gagee, as follows: "1. Said Beaver Knitting Mills covenants to pay said 
mortgage of $6,000, with interest at 6% from May 16, 1900." And Burrell 
agreed to extend the payment of the mortgage for flve years. The référée 
required the claimant to deduct from the face of his claim the sum of $1,- 
816.98, the proceeds of the other mortgage received by him. 

The following is the opinion of Holt, District Judge in the lower 
court : 

"I am unable to concur with the opinion of the référée in holding that there 
was no valid agreement by the bankrupt to assume the mortgage. He says 
the agreement was to extend, not to assume, the mortgage. The resolution 
adopted at the meeting of the board of directors on April 6, 1901, provided that 
the président of the company was 'authorized and directed to exécute on 
behalf of this company, In duplicate, an agreement with David H. Burrell, 
of Little Falls, N. Y., dated April 5, 1901, regarding extension of time of pay- 
ment of second mortgage of $6,000.' This, it seems to me, was authority to 
exécute the written contract, dated April 5, 1901, whatever it contained. It 
is not simply authority to exécute a contract regarding the extension of the 
time of payment. That expression Is simply briefly descriptive of the con- 
tract. Moreover, at the same meeting resolutions were passed directing pay- 
ment of interest on this mortgage. The extension of the time of payment 
would hâve been sufflcient considération for the assumption ; and, besides, 
it was a part of the original arrangement for the organization of the cor- 
poration and sale of the property that the mortgages on it should be assumed. 
It is said that no stoekholders' meeting was called to assent to the assump- 
tion of the mortgage. AH the stock substantially was held by the Macaulay 
family, and a meeting of the directors was substantially a meeting of the 
stoekholders, but I do not think that the assent of stoekholders is necessary 
to the assumption of a mortgage upon the purchase of property. The assump- 
tion of a mortgage is a method of part payment for property. I think that 
the action of the directors upon that question is sufflcient. Moreover, I can- 
not see why the whole transaction was not subsequently ratified by the resolu- 
tion of ratification entered In the minutes in July. I think, therefore, that 
the bankrupt assumed the note and mortgage. That being so, it became pri- 
marily liable for the payment of the debt. The bankrupt, therefore, was the 
principal debtor to Burrell. Burrell held, as collatéral to the note, a mortgage 
on the bankrupt's mill, and another mortgage on the Saratoga property. The 
Saratoga mortgage was foreclosed, and the proceeds, about $1,800, paid to 
Burrell. Thereafter the bankrupt's property was sold under a stipulation that 
It be sold free of Burrell's mortgage, his rights to attaeh to the proceeds. 

154 F.— 21 
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Under thèse circumstances Burrell filed a proof against the bankrupt's esta te 
for $6,000, his eutire debt, and the référée has compelled him to crédit on It 
the $1,800 received by Burrell on the foreclosure of the Saratoga mortgage. 
The référée in his opinion refers to the case of Breed v. Bank, 57 App. Div. 
475, 68 N. Y. Supp. 68, and other cases holding that when one creditor has a 
lien on two fuuds. and another creditor on one of thèse funds only, CQuity will 
comçel the creditor having the lien on the two funds to euforce his lien, 
so far as it goes, against the fund whidi the other creditor has no lien on. 
I cannot see that that principle applies to this case. If some other creditor 
of the bankrupt had had a lien on either the Saratoga property or the mill, 
he could hâve insisted that Burrell should enforce his lien first against the 
property on which the other creditor had no lien ; but that is not this case. 
The question hère is whether Burrell, having euforced his collatéral, is to 
be precluded from provihg his claim in full against the principal debtor. 
The bankïupt owes this debt. If it paid it in full, Burrell would then reoeive 
the $6,000 due on the note and the $1,800 derived from the Saratoga fore- 
closure, and he would hold the surplus over the amount of his debt as trustée 
for Macaulay. But there is nothing unjust in this. Macaulay is not in bank- 
ruptcy. The Beaver Knitting Mills, having assumed the debt, was priniarily 
bound to pay it, and Macaulay, as bondsman in the Saratoga mortgage, was 
a surety imerely. If the bankrupt paid the debt, Macaulay would be entitled 
to be relmbursed. If Burrell had not flled any proof, Macaulay could hâve 
done so in his name. Bankr. Act July 1, 1898, c. 541, § 57i, 30 Stat. 560 
[U. S. Oomp. St. 1001, p. 3443]. He could not prove in his own name, al- 
though, as surety, he had paid part of the debt. He would hâve proved for 
the whole claim of Burrell, and, if It had been paid in full, Burrell would 
hâve held the surplus as trustée for Macaulay. See, generally, Re Heyman, 
05 Fed. 800, 2 Am. Bankr. Rep. 651; Madison Square Bank v. Pierce, 137 N. 
Y. 444, 33 N. E. 557, 20 L. R. A. 335, 33 Am. St. Rep. 751 ; People v, Reming- 
ton, 121 N. Y. 329. 24 N. B. 793, 8 L. R. A. 458. 

"My conclusion is that the referee's order should be reversed and Burrell's 
proof allowed to stand as originally filed." 

Schuyler C. Carlton, for appellant. 
A. M. Mills, for respondent. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER GURIAM. Order affirmed on opinion of Holt, District Judge. 



H. BAARS & CO. V. MITOHELL. 

(Circuit Court of Appeals, Fifth Circuit. June 3, 1907.) 

No. 1,628. 

Sales— Passinq of Title to Peopebty. 

The owner of a sawmill entered into a contract to sell and deliver ail 
the lumber of certain discrlptions then on hand and ail he should make 
during a specifled time at stated priées ; the contract providing that the 
purchasers should advance every 30 days 75 per cent, of the priée of 
the lumber eut during the preeedlng month, and the remainder of the 
price, less freight, to be paid when the lumber was shipped and delivered. 
The seller was adjudicated a bankrupt, having in his yard at the time 
certain lumber of the kinds descrîbed in the contract, which had been 
separately piled, and for which bllls had been presented to the purchasers, 
who had paid 75 per cent, of the price shown thereby. Held, that as to 
such lumber the sale. was complète, and the title had vested in the pur- 
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chasers, who were entitled to possession of the same as against the trus- 
tée in banlvruptcy. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Sales, § 569.] 

Pétition to Revise Proceedings of the District Court of the United 
States for the Northern District of Florida, in Bankruptcy. 

Jno. C. Avery for petitioner. 

E. C. Maxwell and Lucius J. Reeves, for respondent. 

Before FARDEE, McCORMICK, and SHELBY, Circuit juages. 

FARDEE, Circuit Judge. The facts in the case are that R. R. 
Cowan, the owner of a sawmill at Covvan, Fia., through his duly au- 
thorized agent, entered into the following contract with H. Baars 
& Ce, of Pensacola, Fia., to wit : 

Pen.sacola, Fia., Sept. l.")th, '04. 

Messrs. H. Baars & Co., Pensacola, Fia. — Gentlemen: Conflrming verbal 
understanding with you, I conflrm sale to you of ail lumber of tlie following 
description now on hand at the mill of R. K. Cowan, Cowan, Fia., and ail 
that he will manufacture during the next six months from this date, and at 
the priées named, as follows: 

Ail crown of ail sizes at $24 00 per M. 

AU prime, 4-4, 5-4, 6-4, and 2x9 at 16 00 " " 

Ail heart face, 80% clear, 1x4, 4-1-2, 5, 6, and 7, at 20 00 " " 

Ail heart face, " " 5-4x4, 4 1-2, 6 & 7, and 6-4x0. . 20 00 " " 

Priées named as above include the delivery of the lumber on cars at Pensa- 
cola. Lumber to be eut by Mr. Cowan to conform as near as possible, with- 
out waste of material, with your requlrements, and reports of amount of 
same eut during each month and on hand to be furnished you every thirty 
days. 

Terms: In considération of this agreement, you are to advance to me, as 
agent for R. R. Cowan, every thirty days, seventy-flve per cent, of the de- 
livered value of the lumber, ineluding what is now on hand eut during each 
month in cash, and balance due on said lumber as shipped, after deducting 
R. R. Frt. charges. 

It is also mutually agreed that Mr. Cowan will not make any more of 
the crown and prime size 2x9 than is practicable for him to eut, it being 
understood that you want as little of this size as possible, but as much of 
the irA, 5-4, and 6-4 as he can get. 

It is understood that wliile Mr. Cowan's entire sawmill plant and product 
is under a mortgage to Wm. Fisher, or his assigns, and the State Savings 
Bank of Tallahassee of about $8,000.00 at the présent time, that the mill 
and lumber is fully insured covering this amount and value of advance on 
lumber. 

Please let me hâve your confirmation of the above, and oblige. 

Yours very truly, Scarritt Moreno, as Agt. for R. R. Cowan. 

Following the expiration of the six months, the parties continued 
dealings on substantially the same terms, and Cowan had eut in March, 
April, May, June, and July of 190.5 about 200,000 feet of lumber in- 
tended for the Baars Company, which was separately piled and stacked 
in the millyards, and was known and designated as "Baars' lumber." 
On this lot of lumber Baars & Co. had under the contract paid 75 
per cent, of the agreed price when Cowan, on August 23, 1905, on his 
own pétition, was adjudicated a bankrupt. The payments for the 
lumber were made on bills presented for each month, and the following 
is a sampîe copy of the bill and receipt passed on each payment: 
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Pensacola, Fia., Apr. 22, 1905. 
H. Baars & Co., Bo't of Scarritt Moreno as Agt. for R. R. Cowan, lumber 
eut by K. R. Cowan for a/c of H. Baars & Co., from Mar. 19tli to April 
21st, 1905, ail of saine beiug in stock at mill of R. R. Cowan, Cowan, l'ia. 
[Hère follow, detalled under proper heads, quality, sizes, quan- 
tity, with spécifie measurements, priées, with total amount of bill, 
to wit $1,007 OG] 

Crédit. 
75 per cent cash advances on a/c purchase price 755 30 

Bal. due less Frt. to Pensacola $ 251 70 

Rec'd payment. 

R. R. Cowan, By S. Moreno, Agt. 

The trustée in bankruptcy claimed the lumber as belonging to the 
éstate. Baars & Co. claimed it as haviiig been purchased under the 
contract, ; On the hearing in the bankruptcy court, the lumber was 
adjudgecl to belong to the bankrupt's estate, and Baars & Co. bring this 
pétition for revision. 

In Hatch v. Oil Co., 100 U. S. 134, 130, 25 L. Ed. 554, the law 
controlling this case is set forth with great clearness, and \ve quote 
at some length : 

"Nothing was requlred at common law to give validity to a sale of Personal 
property except the mutual assent of the parties to the contract. As soon as 
it was shown by compétent évidence that it was agreed by mutual assent 
that the one should transf er the absolute property in the thing to the other 
for a money price, the contract was considered as completely proven and 
binding on both parties. If the property, by the terms of the agreement, 
passed immediately to the buyer, the contract was deemed a bargain and 
sale; but if the property in the thing sold was to remain for a time in the 
seller, and only to pass to the buyer at a future time or on certain conditions 
inconsistent with its immédiate transfer, the contract was deemed an ex- 
ecutory agreement. Contracts of the kind are niade in both forms, and both 
are equally légal and valid; but the rights which the parties acquire under 
the one are very différent from thosé secured under the other. Ambiguity 
or Incompleteness of language In the one or the other frequently leads to 
litigation, but it Is ordinarily correct to say that, whenever a controversy 
arises in such a case as to the true character of the agreement, the question 
is rather one of intention than of strict law ; the gênerai rule being that the 
agreement Is just what the parties intended to make it, if the intent can be 
collected from the language employed, the subject-matter, and the attendant 
circumstances. Where the spécifie goods to which the contract is to attach 
are not specifled, the ordinary conclusion is that the parties only contem- 
plated an exeeutory agreement. Reported cases illustrate and conflrm that 
proposition, and many show that where the goods to be transferred are 
clearly specifled, and the terms of sale, Including the price, are explicitly 
given, the property, as between the parties, passes to the buyer, even without 
aetual payment or delivery. 2 Kent, Com. (12th Ed.) 492; Tome v. Dubois, 
6 Wall. (U. S.) 548, 554, 18 L. Ed. 943 ; Carpenter v. Haie, 8 Gray (Mass.) 157 ; 
Martineau v. Kitching, Law Rep. 7 Q. B. 436, 449; Story, Sales (4th Ed.) 
I 300. Standard authoritles also show that, where there is no manifestation 
of intention, except what arises from the terms of sale, the presumption is, 
if the thing to be sold is specifled and it is ready for the immédiate delivery, 
that the contract is an aetual sale, unless there is something in the subject- 
matter or attendant circumstances to indicate a différent intention. Well- 
founded doubt upon that subject cannot be entertained if the terms of bargain 
and sale, including the price, are expllcit; but when the thing to be sold is 
not specifled, or if when specifled something remains to be done to the same 
by the vendor, elther to put it into a deliverable state, or to ascertaln the 
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price, the contract is only executory. In the former case, there is no reason 
for imputing to the parties any intention to suspend tlie transfer, inasmuch 
as the thing to be sold and the price hâve been specifled and agreed by mutual 
consent, and nothing remains to be done. Quite unlilte tbat, somethiug ma- 
ter'al reniains to be done by the seller in the latter case before delivery, from 
■whlcis 't may be prosumed that the parties intended to make the transfer d(>- 
pendent upon the performance of the things yet to be done. Suppose that 
is so, still every presumption of the kind must yield to proof of a coutrary 
intent, and it may safely be affirmed that the parties may efCectually agrée 
that the property in the spécifie thing sold, if ready for delivery, shall pass 
to the buyer before such requirements are fulfllled, even though the thing 
remains in the possession of the seller. 

"Where a bargain is made for the purchase of goods, and nothing is said 
about payment or delivery, Bailey, J., said the property passes immediate- 
ly, so as to cast upon the purchaser ail future risk, if nothing remains to 
be done to the goods, although he cannot take them away without payiug the 
price. Simmons v. Swift, 5 B. & C. 8.57. Sales of goods not specifled stand 
upon a différent footing ; the gênerai rule being that no property in such goods 
passes untll delivery, because until then the very goods sold are not ascer- 
tained. But where by the contract itself the vendor appropriâtes to the Ven- 
dée a spécifie ehattel, and the latter thereby agrées to take the same and to 
pay the stipulated priée, the parties, says Parke, J., are thus in the same 
situation as they would be after a delivery of goods under a gênerai con- 
tract, for the reason that the very appropriation of the chatte! is équivalent 
to delivery by the vendor, and the assent of the vendee to take the spécifie 
chattel and to pay the price is équivalent to his accepting possession. Dixon 
V. ïates, 5 Barn. & Adol. 313, 340; Shep. Touch. 224. When the agreement 
for sale is of a thing not specifled, or for an article not manufactured, or of 
a certain quantity of goods in gênerai, without any identification of them or 
an appropriation of the same to the contract, or when something remains to 
be done to put the goods into a deliverable state, or to ascertaln the price 
to be paid by the buyer, the contract is merely an executory agreement, uuless 
it contains words warranting a différent construction, or there be something 
in the subject-matter or the circumstanees to indicate a différent intention. 
Benjamin, Sales (2d Ed.) 257 ; Blackburn, Sales, 151 ; Young v. Matthews, 
Law Rep. 2 C. P. 127-129 ; Logan v. Le Mesurier, 6 Moore, P. C. C. 116 ; Ogg 
V. Shuter, Law Rep. 10 0. P. 159-162; Langton v. Higglns, 4 H. & N. 400; 
Turley v. Bâtes, 2 H. & C. 200-208." 

In the light of this high authority, it seems that, in the présent 
case, ail the requisites to a binding sale were complied with. There 
was an undisputed agreement for one party to sell, and another to 
buy. The thing was specially designated, described, and segregated, 
the price was fixed, and payments were made as agreed. Although 
the agreement may hâve been to some extent executory, it being for 
the purchase and sale of ail lumber of a certain description "now on 
hand at the mill of R. R. Cowan, Cowan, Fia., and ail that he will 
manufacture" during a specifled period, yet when the lumber was 
manufactured and segregated, and the bills of sale with full détails 
of description were presented and accepted, and payment made accord- 
ing to the contract, there was a complète sale of the property desig- 
nated in the bills, and the title thereto at once vested in Baars & 
Co. ; and this notwithstanding, under the contract, it remained with 
Cowan to deliver the lumber at Pensacola and for Baars & Company 
to pay the balance of the price, less railroad freight on delivery. As 
between Cowan and Baars & Co. there does not seem room for ques- 
tion as to the rights of the parties. Of course, in the niatter now be- 
fore us, the trustée of Cowan's estate in bankruptcy stands in Cowan's 
shoes. 
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The trustée, however, contends that in the présent case the title 
did not pass, because the delivery was not niade, the lumber had not 
been inspected, and the insurance clause in the six months' contract 
indicates that the title was to remain in Cowan. As to the dehvery, 
it is disposed of by Hatch v. Oil Co., supra; and see McElwee v. 
Metropolitan Lumber Ce, (;9 Fed. 305, 16 C. C. A. 232, where, in a 
case involving^ a contract in many respects similar to this, Judge 
Lurton disposes of the questions of delivery, insurance, and inspection. 
Under the présent contract, no inspection was provided for, and none 
was necessary, further than for the correction of errors. As to the 
insurance provided for in the six months' contract, it is difhcult to 
see why Baars & Co. should stipulate for insurance, except for their 
own protection, and Scarritt Moreno, Cowan's agent, testifies that 
the understanding was that the insurance made was to be for Baars' 
benefit. However thèse détails may be, the case is clear as to pur- 
chase and sale of the property, and, in our opinion, the title fully 
passed. 

The pétition for revision in this case is allowed, and it is ordered, 
adjudged, and decreed that the order of the District Court of the 
19th of September, 1906, be reversed; that the pétition of H. Baars 
& Co. be allowed and granted ; that the 198,445 feet of lumber de- 
scribed in his said pétition was, at the time, the property of H. Baars &, 
Co., and the trustée of R. R. Cowan, as such, was never entitled to 
the possession thereof; and, accordingly, that the pétition of said 
R. F. Mitchell, trustée, be, and the same is, dismissed. The costs 
of this court and the bankruptcy court to be paid by said trustée out 
of funds belonging to the estate in bankruptcy. 



HAMMERSCHLAG MFG. 00. v. STKUTHERS-WELLS 00. 

(Circuit Court of Appeals, Third Circuit. April 2G, 1907.) 

No. 7. 

1. Sales — Brkach of Waeranty — Instbiictions— Statement of Issues. 

The charge of a trial court in an action to recover the purchase price 
of an engine considered, and Jield to hâve fully and fairly submitted to 
the jury the issues ralsed with respect to the compliauce of the engine 
with the warranty made in the contract of sale. 

2. Evidence— (Relevancy to Issues — Collatéral Facts. 

In an action to recover the purchase price of an engine built and in- 
stalled by plaintiff in defendant's factôry, in which tlie défense was the 
f allure of the engine to comply with the warranty, évidence of the alleged 
unsatisfactory work of other eiigines built by plaintiff for other parties 
was properly exclnded, wliere it was not shown that they were the same 
as the engine in suit, or that they were intended for llke use or sold under 
a lilie warranty. 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

John Griffin and S. F. Kneeland, for plaintiff in error. 

Herbert A. Hevn and Geo. B. Covington, for défendant in error. 
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Before GRAY and BUFFINGTON, Circuit Judges, and HOL- 
LAND, District Judge. 

BUFFINGTON, Circuit Judge. In the court below the Struthers- 
Wells Company, hère called the plaintiff, brought suit against the 
Hammerschlag Manufacturing Company, the défendant, to recover 
$30,000, the purchase price for a gas engine furnished upon a written 
contract. The engine was built by plaintiff and erected in defendant's 
factory. The latter refused to accept or pay for the same, alleging 
it did not comply with the contract. After a trial lasting some three 
weeks, there was a verdict for plaintiff for the fuU amount claimed. 

;The record brought to this court is a voluminous one, and there 
are 131 assignments of error. On critical examination, the controversy 
properly narrowed itself, and at the argument 78 of the assignments 
were abandoned. The remaining 53 résolve themselves into three con- 
tentions : First, the sufficiency of the court's charge as to the guarantied 
fuel économies of the engine; secondly, its rejection of testimony as 
to the Easton engines; thirdly, plaintiff's failure to furnish the reg- 
ulator specified in the contract. We deem it proper to say in regard to 
this Wholesale assignment of errors and the abandonment of the bulk 
of them at argument that the wiser course is to confine the assignments 
to such matters as on argument counsel will be justified in pressing. 

Without referring to other guaranties, the one material to the first 
question is given below in an extract from the charge. This guaranty, 
it will be observed, called for the development of the horse power under 
certain fuel économies. The complaint of défendant is that by the 
charge of the court and its omission to answer certain of its points the 
jury were allowed to détermine the case on the capacity of the engine 
to develop the guarantied horse power, without référence to the re- 
quirement that it should be under certain fuel économies. If this was 
the case, error was committed. We hâve carefully and in détail ex- 
amined every assignment of error and the testimony bearing thereon, 
and are satisfied no error was committed by the court during this pro- 
tracted trial. In the character of the proofs given and in the rulings 
of the court, ail the provisions of this guaranty were constantly before 
the court and jury, as essential requirements on the part of the plain- 
tiff. As the défendant prevented making subséquent tests, the tes- 
timony as to the fulfillment of the guaranty was confined to the test 
of May 13, 1903. In his testimony Prof. Lucke, who conducted this 
test for plaintiff, admitted plaintiff was bound to comply with the fuel 
économies of the guaranty. His évidence was that at the test he 
stated to Mr. Richmond, who was overseeing it for défendant (the 
fuel economy requirement) : 

"I outliued the test as I under.stood the reqhireinents the contract called 
for. Question. What did you say about it? Auswer. I said: 'As I iuterpret 
this contract guaranty, this engine is to be operated for a period of three 
hours. during which time we are to détermine how much coal is used to pro- 
duce 800 indlcated horse power. This involves the measuremeut of the speed, 
the taking of indicator cards, of the mean effective pressure. It involves als6 
the measurement of the coal and gas producers.' " 
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On the trial proof was made of the amount of fuel used at the 
test. Indeed, it is apparent from an examination of ail the testimony 
that the varions éléments of this guaranty, including that of fuel écon- 
omies, were constantly called to the jury's attention. Now the judge 
at the outset of the charge called attention to this guaranty in ipsissi- 
mis verbis. He said : 

"We find, then, that on May 5, 1903, a contract in writing was made be- 
tween the plaintiffl and the défendant. What are the provisions of that eon- 
tract that you ought to Ijeep in mind as you talîe up tire facts to consider 
them? It will not be necessary to read the whole contract to you, but, in order 
that your memories may be refreshed as to the material contents of this con- 
tract, I will read to you the portions that I think you ought to give spécial at- 
tention to, though I by no means mean that you should not consider the whole 
contract, examining it for yourselves, and giving attention to the whole of it. 
What I will call your attention to are thèse provisions." 

He then read pertinent parts and said : 

"Then, still further along in the contract, foUows what is denominated the 
'guaranty.' It is not necessary to read the whole of it, but I will read this 
part: 'We guaranty this engine to be capable of developing 800 indicated 
horse power for a period of three consécutive hours, at a specifled rate of 
speed' (which you will remember is one hundred and eighty révolutions per 
minute), 'operating on producer gas of good quality, manufactured by the 
ïaylor Gas Producer, and containing not less than 125 B. T. TJ. per cubic feet. 
Xhe quantity of such gas consumed not to exceed eighty cubic feet per indi? 
cated horse power developçd per hour, or not to exceed the amount produced 
by the Taylor Gas Producer from one pound of best quality No. 1 buckwheat 
anthracite coal ; the engine in each case operating under f uU load.' " 

It will thus be seen the attention of the jury was thus pointedly di- 
rected to this guaranty. The court then called spécial attention, under 
the inquiry, "What has the défendant set up that you must consider ?" 
to the questions which, under the statutory défenses of New Jersey, 
the jury was to consider, and sent out the pleas with them, which, inter 
alla, averred that: 

"The engine was incapable of developing 800 indicated horse power for a 
period of three consécutive hours, at the specifled rate of speed, operating on 
producer gas of good quality, manufactured by the Taylor Gas Producer, and 
containing not less than 125 B. T. U. (British Thermal tJnits) per cubic foot, 
and the quantity of such gas consumed exceeded 80 eu. ft. per indicated horse 
power developed per hour, and exceeded the amount produced by the Taylor 
Gas Producer from one pound of best quality No. 1 bucliwheat anthracite coal ; 
the engine in each case operating under full load." 

The jury's spécial attention was called to thèse pleaded défenses, 
and the court said : 

"By the removal of the engine from the cars, and the érection of the same on 
défendants foundatlon, the défendant did not waive the right to reject the 
engine, if it should appear at any time thereafter that the engine was in- 
capable of fulfllling the terms of the guaranty concerning which a défense has 
been raised in the pleadings." 

It further said : 

"The next point is as to the question whether or not the engine was capable 
of developing an indicated horse power of 800. In a gênerai way it is true 
that the plaintifC must prove his case, and that is true hère. The défense has 
by its pleas raised the questions as to which a contest is made. As to thèse 
points the burden of proof is first on the plaintiff. The plaintifC must satisfy 
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you by a prépondérance qf évidence that It has eomplied with Its contract in 
respect to the points raised by ttie défense. That Is the rule of law." ^^ 

Further on, referring to the test, the court, in calhng attention to 
différent features, said: "What about the gas producers?" And "in 
the making of any test the plaintiff was entitled to a fair opportunity 
to demonstrate the capability and economy of the engine," and the 
jury were expressly told that: 

"If thls engine was not capable of developing eight hundred indicated horse 
power, and did not comply with the other provisions of the contract concem- 
ing which a contest Is made hère, then, of course, you must find agalnst the 
plaintiff." 

And in answer to a request by a juror for the contract, the court 
instructed them they should take it and the pleadings also. In view of 
the proof being addressed, inter aha, to the item of fuel économies, the 
stress that was laid on every provision of this guaranty, the reading 
of it to the jury, and calling attention to the pleas as specifying the 
questions they were to détermine, there is no doubt the jury understood 
the guaranty meant what it said, and that the plaintiff was bound to 
comply with the guarantied fuel économies. Indeed, it is quite clear 
that, from the course this very protracted case took, the words of this 
guaranty, including horse power and economy tests, were by con 
stant répétition from day to day so impressed on the minds of counsel 
and the jury when the trial judge charged that it had merely to allude 
to the 800 horse-power test to bring before the minds of both jury and 
counsel each and every term of the guaranty, which by that time ail of 
them would almost know by heart. In a long trial, such as this, a 
judge may in charging overlook some détails, but the omission of coun- 
sel to call attention to it is suggestive that he did not regard such 
omission as material, or as tending to withdraw any issue from the 
jury. It is, hovi'ever, insisted that in the defendant's first tfiree points 
the court's attention was called to the fuel requirements, and its 
omission to answer them was error. We cannot so regard the court's 
action. In the first place, the points were not specifically addressed 
to the fuel économies, but to the guaranty as a whole. They whoUy 
ignored the important feature whether the défendant had preventec'i 
a fair test on May 12th, and whether the plaintiff was not entitled to 
another trial. A categorical answer to them as stated would hâve mis- 
led the jury, because it would hâve ignored defendant's conduct with 
référence to the test. There would, therefore, hâve been no error had 
the court refused them. But the exact language of them ail had al- 
ready been used by the court in its gênerai charge, as we hâve quoted 
above, and the jury instructed that the burden of proof to show com- 
pliance was on the plaintiff. But the jury's attention was also called, 
as was proper, to the modifying fact of the défendant preventing a fair 
test, if it did so. That the défendant regarded the court as having 
treated the subject-matter of the points in the gênerai charge is 
shown by the exception taken at the time, not to a refusai or even an 
omission to answer, but "to the charge of the court modifying the 
defendant's request to charge found in the first, second, and third 
requests to charge." 
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After careful considération, we are of opinion there was no act 
oî omission or commission by tiie court in référence to the guarantied 
fuel économies which warrants reversai of the judgment. 

As to the second contention, we think the court rightly rejected 
the testimony of the alleged unsatisfactory work, after the contract 
in suit was made, of two engines at Easton. Thèse engines were 
built by plaintiff for a street car System. There was no proof that 
they were the same as the one in suit, that they were intended for like 
use, or that they were operated under the conditions of this guaranty. 
To admit such testimony would be to try issues not involved in this 
case, and would hâve tended to mislead the jury from those issues. 

It is contended, as to the third point, the plaintiff did not furnish the 
regulator specified in the contract, but there was évidence to show 
that another, and alleged better, make was furnished after consulta- 
tion w,ith défendant. There was proof to show the substitution was 
made with its consent. 

Without entering into a discussion in détail of the very numerous 
assignments, we may hère say they hâve each received careful indi- 
vidual examination, and we find nothing to warrant our disturbing this 
verdict. 

The judgment is therefore affirmed. 



PBCK V. TRIBUNE CO. 

(Circuit Court of Appeals, Seventh Circuit. April 16, 1907.) 

No. 1,331. 

1. LiBEL— ACTIONABLE PuBLICATIOr«--ADVEBTISEMENT CONTAINING PORTUAIT. 

The publication by a newspaper of au advertisement contalnins a por- 
trait of a woman, together with a statenient calculated to convey the 
impression that she is a nurse, and had personally used, and as a nurse 
had recommended the use of, a certain braud of whisky as a tonic, does 
not constitute a libel per se, and, in the absence of allégation of spécial 
damages, will not support an action. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 32, Libel and Slandor, 
§ 213.] 

2. Appkal and Ebrob— Groukds for Revebsal— Failure to Awabd Nominal 

Damages. 

Where there was no request in the trial court for the allowanee of 
nominal damages by a plaintiff and no assignment of error because of the 
failure to do so, the judgment will not be reversed because of such failure. 

[Ed. Note. — For cases in point, see Cent. Dig,' vol. 3, Appeal and Error, 
§ 2408.] 

In Error to the Circuit Court of the United States for the Eastern 
Divifion of the Northern District of Illinois. 

The case in the court below was an action at law by plaintiff in er- 
ror, a citizen of lowa, against défendant in error, a corporation or- 
ganized under the laws of Illinois, to recover damages for the print- 
ing in its newspaper by défendant in error of the following advertise- 
ment : 
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Nurse and Patients 

Prais e Duffy's 

,Mt«. A. Schuman, On* ot Cblcafo's Most CapabI» and Bxperlniead 

,Nar>es. Pays an Eloquent Tribute to the Otcat Invlgor» 

atlnc. UteKlIvine and Curative Propertla* ot 

DUFFVS PURE MALT WHISKEY. 

"For tbat wetk, nm-dowa and (one feelloi:, itUUtebwttcaleiwIétlV* 
■dut la tb» worid.» 




MRS. A. SCHUMAN. 
*'Aft«r y«&r« of constant uve of your Pure Mali 'WhlkfcAy both bT mVielC aftA aa 

gven to patients in my capaclty aa nurse. I haVe no hésitation tn recommeaSiliK IttSa 
e vary beat tonlo and stimulant for ail weak and run down conditions. At Isast 
twenty-flve familles uae it in my own nelffhborbood. and when l'âo but nursln#patlsnt* 
ask ma wbat to take for that 'aone feellnjE,' and once that DoIXys Is «Itbln tnelr ntfilk 
tt ta used always."— ma. a. l&B4ua. isfc Uoaart St. Chloaco, IlL 

Duffy's Pure Malt Whiskey 

■ For more than flfty. jrtâri DulXv'a Para Ualt-Whlsk«r ba* been pr«aerib«a br dad« 
ton fttid used in over two tbousand leadlnr hospiUla um th« pureat and most powerfut 
tonlc-atlmulant. Invlcorator and h«altb-buUder known to the médical science. It la 

-_. . t_- .._- ,. _^.- _ . inded by »U aohoola of 

1 dyapepala. Indlseatlon, 
-'try zorm et stonuboh 
laed eondltlona et the 



«ndoraed by the derry and prof ea«lona1 numes and recommended by «U aohoola ot 
___.._.__ __ _ .,__ _.. for pneumonla, cou " "" '~" ' 

_ _ . _ aae* of the throBit. i _,_ 

troubla; «aiarla, chlUa. fever, and ail run-down, weakened, dlaaaae< 



aervous proetratlon, aU diaeaae* of the thr< 



body, bratn, mlnd and muscle. It le a beart tonlo. blood surlfler and promoter of healtb 
and loRK llfe; makes the otd hearty afid youns, and xeepa the younc vlsoroua ana 
atronr Dufïy'e Pure Malt Whlskcy contalna no fuael oil, and la the oaly wnltlngr 
recof nized by tbe govemment aa medlelne. 

Tbere Is but on* DuSty't Pure AUlt 
Whiskey. IntUt on havlag: the senulao 
aad refuse cheap substitutes and Iml* 
tatiraa offered by unscniinilous dealers, 
wfakh are plaeed on the ntarket for 
profit only and which are posttlvely 
harmful to both body and braln. Look for 
tiie trade*niark» the "Otd Chemist/' on 
the label* and be sure the seal on tho 
bottle U unbroken. Sold in sealed bot« 
ties only; nev; r in buUc» 

AU rellable drusrtats and areoera, or direct, fX.DO a bottle. Advleo and tteAlMA 
booklet frae, Duffy'a Malt Wb|akey Ca^ Rochester, H. T. 
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The averment of the déclaration is, that the plcture on the face of such 
advertisement, lûstead of being tiiat csf Mrs. A. Schuman, as stated, was and 
is, the picture of plaintilï in error, published without her knowledge or 
consent. 

The flrst two counts of thé déclaration proceed as for libel, the plalntiff 
in errer denyifig as stated ia the publication respecting Mrs. Schuman, that 
she was a finrse, and denying as stated in the publication respecting Mrs. 
Schuman thftt she had ever used or recommended Duffy's Pure Malt Whis- 
liey. And in thèse counts the further averment appears: 

Plaintiff further States that the allégation in said publication that she 
does use and has used and does recommend and has recommended the use 
of said whiskey is false, malicious, scandalous and defamatory: That she Is 
and always has been a non-user and abstainer f rom whiskey and ail spirituous 
liquors: That the allégation In sçiid publication so charging the plaintifiE with 
the use of whiskey and recommending its use to the public has been and is 
greatly humiliating to the plaintlflC; and that said publication has brought 
the plaintiff and her famiJy înto contempt and ridicule before the world. 

Also thîs averment, that the "efifect and meaning of said publication are to 
charge the plaintiff with the use of whiskey and to publish the same to the 
world, and to allège and publish of and corieèrning the plaintiff that she has 
used Duffy's Malt Whiskey constantly for yeats and to proclaim to the world 
that she has been and Is a nurse and has and does recommend the use of 
whiskey to the public." ' 

The last count of the déclaration prbceeds as for Invasion of plaintiff in 
error's right of privacy, averring that In the'printing of this advertisement, 
the plaintiff In error has been gireatly distressed and humlllated. 

The gênerai Issue having been pleaded, trial was had,- resulting in an in- 
struction to the jury by the court, to find a verdict for the défendant— the 
évidence tending to show- that the averments of the déclaration, as already 
stated, were true, but that the défendant In error had no knowledge, at the 
time of its publication, that the portrait printèd was the portrait of plaintilï 
in error, or was other thatf thé portrait of Mrs. Schuman. 

S C. Ifving, for plaintiff in error. ' 

John Barton Payne, for défendant in erroi. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge, after stating the facts, delivered the 
opinion. 

The plaintiff in error lïidJsputably has suffered a wrong, the gist 
of which is thatby the publication of her picture in connection with a 
patent medicine advertisement, people who recognize the portrait will 
be led to think that she has, loaned her face, and perhaps her name, 
in a way that a self respecting person would not hâve consented to. 
Were the case .under review an application for an injunction to re- 
strain future publications, or were it an action at law against the par- 
ties consciously responsible for the make-up of the advertisement, a 
question whc^ly différent from thé one presented by this record would 
be involved. 

The first question presented hère is, whether the plaintiff in error 
made out a case of libel in her déclaration and proof — the gravamen 
of the action, as Set forth in the déclaration, being, that whereas plain- 
tiff in error was not â nurse, and did not either for herself, or as nurse, 
use Duffy's Malt Whiskey as a tonic, the advertisement was calculat- 
ed to convey the impression that she was a nurse, and that both for 
herself, and as nurse, she had used Duffy's Malt Whiskey as a tonic. 
This being the whole of the libel charged, and there being no averment 
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of spécial damages, the question is: Is such a publication libelous 
per se? We think not. It is not, in our opinion, libelous, per se, to 
say of a per son that she is a nurse, or that she bas used as a tonic 
Duffy's Pure Malt Whiskey, or bas recommended its use. Kor do we 
think that thèse tbings said of a person, independently of otber aver- 
ments or circumstances, make out a case to go to a jury for détermina- 
tion. Doubtless tbere are people, by wbom the use of whiskey as a 
tonic is considered wrong ; and there may be people among whom to be 
a nurse, is considered something less désirable than not to be a nurse. 
But the world bas not yet arrived at a consensus of opinion on thèse 
matters, that to say thèse things of a person is, independently of ail 
other considérations, to libel him. 

This brings us to the other count — that the publication of the adver- 
tisement is an invasion of plaintiff in error's right of privacy. The dif- 
ficulty with this count, and with the proof in support of it is that défend- 
ant in error stood in relation to the advertisement as printer and distrib- 
uter only, acting without knowledge that the face printed and distribut- 
ed was that of plaintiff in error, or was not that of the person whose 
face it purported to be ; and as printer and distributer of matter offered 
as advertising matter, there cannot be indulged that presumption of mal- 
ice that might possibly bé indulged if the matter were printed as a part 
of the newspaper's collection of news. Now where there is no malice, 
and no technical trespass to realty or personalty, or other case involv- 
ing the adjudication of title, or some other substantial right, which it 
was important to the plaintiff to establish, the maxim de minimis non 
curât lex is in some states applied, and recovery for nominal dam- 
ages not allowed. 

But we need not put an affirmance of the judgment below upon this 
ground. There was no request made in the court below for the allow- 
ance of nominal damages. There is no assignment of error that nom- 
inal damages were not allowed; so that there may be applied, we 
think, the doctrine prevailing in Indiana, New York, and other states 
(no Illinois case, or cases from the United States Suprême Court hav- 
ing been brought to our attention) that a judgment under. such cir- 
cumstances will not be reversed for failure alone to give nominal dam- 
ages. Rhine, Adm'r, v. Morris, 96 Ind. 81 ; Flatter v. The City of 
Seymour, 86 Ind. 333 ; Funk v. The Evening Post Publishing Co., 
76 Hun (N. Y.) 497, 27 N. Y. Supp. 1089. 
^The judgment of the Circuit Court is affirmed. 
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(Circuit Court of Appeals, Second Circuit. April 30, 1907.) 

No. 1,991. 

1. ShIPPING— CONTRACT OP AfFREIGIITMENT — BlLL OF LaDING GiVEN TO ChAB- 
TEEEE. 

Wlien the cliarterer of a vessel is tlie shipper of the cargo, a bill of lad- 
Ing given by the master opérâtes merely as a reçeipt for the goods and a 
document of title, and never, as betweeii the shipowner and charterer, 
affects the terms of the charter party. 
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2. CONTBACTS— LEGALITY -- PUBLIC POLICY — ENFOHCEMENT OF FOKEIGN CON- 

TEACT— Provision Exempting Chabtereb from Liability foe Négli- 
gence. 

A provisiou in a contract of affreightment exempting a carrier by sea 
from liability for loss or damage to cargo "oceasloned by négligence, de- 
fault or error of judgment of the pilot, master or marinera," may be en- 
forced in a court of the United States where the contract was made in a 
country by whose laws such, stipulation was légal and no part of it was to 
be performed In the United States, and where it related to the transporta- 
tion of property on a foreign vessel on a voyage which did not iudude a 
port of the United States. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 11, Oontracts, § 498.] 

3. Shippinq — Charteb Party— Ciiaeter of Affreightment— Legality of Pro- 

visions—Public POLICY. 

When a charter party gives to the charterer the full capacity of the 
ship, the owner is not a common carrier, but a bailee to transport as a 
private carrier for hire, and a condition in such a contract, to which the 
Harter act (Act Feb. 13, 1893, c. 105, 27 Stat. 445 [U. S. Comp.,St. 1901, p. 
2947]) has no application, exempting the shipowner from liability on ac- 
count of the carelessness of its employés, is not contrary to public policy. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

For opinion below, see 140 Fed. 123. 

F. B. Brdwn and Butler, Notman & Mynderse, for appellants. 

A. C. Weil and R. Weil, for appellees. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

WALLACE, Circuit Judge. The Hbel in this action was filed to 
recover the vakte of 706 head of cattle and 309 calves, belonging to 
the hbelants, and shipped by them on the steamship Fri in September, 
1902, at the port of Carthagena, United. States of Colombia, for trans- 
portation to CienfUegos, Cuba. The vessel sailed for Cienfuegos on 
September 24th, and two days later, shortly after midnight, stranded 
on the Bajo Nuevo reef, and in conséquence the cattle had to be 
thrown overboard and were lost. 

The sttanding was caused by a fault of navigation on the part of 
the master of the steamship in failing, when he laid the vessel's course 
late in thé afternoon of September 25th for passing to the eastward of 
the reef, to make due allowance for the strong set of the océan current 
to the westward. He was an experienced navigator, but he had never 
navigated a vessel in that part of the Caribbean Sea, and reHed con- 
cerning the force and direction of the prevailing currents upon the in- 
formation he had sought from other navigators, and upon the instruc- 
tions given in the charts and officiai publications with which he had 
been provided. But he permitted his judgment to be unduly influenced 
in departing from thèse instructions by his déductions based upon his 
own observations throughout the preceding day. 

The controUing question presented by this appeal is whether under 
the contract of affreightment the vessel was reheved of liability to 
the libelants for a loss àrising from this fault of navigation. The case 
involves to some extent a, considération of the law of the United States 
of Colombia, the country in which the contract was made. 
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The material provisions of the statutes of Colombia are those which 
provide that in the absence of a charter party the terms and cor.ditions 
of a contract of affreightment are those stated in the bill of lading, 
and require the charter party to be in writing, or established by docu- 
mentary or written évidence where the freight cxceeds 200 pesos ($3), 
and those which permit parties to renounce any rights which relate 
only to the private interest of the renouncer. The testimony of the 
experts, lawyers of Colombia, justifies the conclusion that the un- 
written law of the country permits and gives effect to stipulations in 
contracts of affreightment whereby the vessel and her owners are ex- 
empted from responsibility on account of errors or carelessness of em- 
ployés in navigating the vessel. 

The cattle were shipped pursuant to a charter party agreed to be- 
tween the libelants and the owners of the steamship, in form such as 
had been exeçuted between the parties on former occasions when the 
libelants had chartered steamers for cattle shipments of the vessel 
owners. It happened, however, that at the time of this agreement 
none of the blank charter parties were accessible, and the parties 
agreed that the blank forms such as had been customarily used between 
them should constitute the contract except as to the terms of freight. 
This agreement is satisfactorily established by documentary évidence. 
The shipper's agents by letter inquired whether the shippers accepted 
the clauses of the customary charter party, and to this letter the libel- 
ants replied in effect that their only objection was that they had not 
promised to pay freight for as many cattle as the Fri should carry, 
but only for as many cattle as they were able to load. Subsequently 
the master of the Fri delivered a bill of lading to the libelants, which 
was accepted by them, reciting $4,250 as the gross freight, a sum 
équivalent to the full capacity of the vessel. The libel allèges this sum 
as the agreed freight. 

The blank form of charter party which had customarily been signed 
by the parties provided that the vessel should hâve the fittings and, 
means of ventilation to comfortably and properly carry the cattle, and 
that the charterers should load the full capacity of the vessel, and con- 
tained a stipulation exempting the vessel and her owners from liahili- 
ty for errors of navigation "occasioned by négligence, default or error 
of judgment of the pilot, master or mariner." The bill of lading 
which was delivered to the libelants provided, among other things, 
that the shipment should be "subject to ail the terms and provisions 
of, and ail the exemptions from, liability contained in the act of Con- 
gress of the United States approved on the 13th day of February, 
1893, c. 105, 27 Stat. 445 [U. S. Comp. St. 1901, p. 2947], meaning 
the act known as the "Harter Act." 

The ground upon which the court below condemned the vessel was 
that the disaster was caused by the négligence of the master, that the 
stipulation in the charter party was qualified by the provision in the 
bill of lading in référence to the Harter act, and that it had not been 
so satisfactorily proved by the owners of the vessel that they had 
used due diligence in the sélection of the master as to enable them to 
obtain the benefits of the Harter act. In his opinion the District Judge 
said, speaking of the master: 
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"The variety of his long expérience at sea Indicates sufflcient skill to con- 
duct the steamer during a four days' voyage wlthout collision with the reef. 
He was careless in gattiering facts, or in failing to use facts tliat were plainly 
laid before liim in a printed book. Capacity to perform a duty includes not 
only technical skill, but also disposition to use tbe same." 

It appeared by the proofs, and was undisputed, that the master for 
over 15 years had navigated océan vessels as master in many seas. Be- 
fore he was appointed to the command of the Fri by her owners he had 
been in command of another steamship of theirs for over a year, and 
he had made several voyages in command of the Fri before the voy- 
age upon which the disaster took place. They had had an ample op- 
portunity to estimate his capacity. It would seem to be holding them 
to an extrême and impracticable rule of diligence to require them to 
give better proof of his gênerai competency than was actually shown. 
The testimony in respect to his navigation upon the voyage in ques- 
tion, to which it is not necessary to advert, was sufficidht to show his 
competency generally; and it does show that the disaster happened not 
through his incompetency or inefficiency, but by putting his own judg- 
ment, based upon his gênerai expérience and what he thought he had 
ascertained respecting the force and direction of the currents during 
the previous two days, against the instructions of the books and charts 
with which he had been provided. Passing, however, the question 
whether the évidence was not sufficient to prove that the owner of 
the vessel had exercised due diligence to sélect a compétent master, 
and therefore sufficient to exempt the vessel in view of the provi- 
sions of the Harter act, it remains to be considered whether the court 
below was correct in deciding that the stipulation in the bill of lading 
so far qualiiied the stipulation in the charter party as practically to 
displace it. 

The bill of lading was a printed form adapted for use when the 
owners of the Fri chartered any of the vessels of their line for voy- 
ages to ports of the United States, and, if the présent charter had been 
for a voyage to one of thèse ports, the stipulation would in some re- 
spects hâve afforded them a larger protection than they would hâve 
dbtained under the charter party. It is quite inadmissible to consider 
it as enlarging a liability which it was designed to restrict. This is 
so, irrespective of the particular circumstances. As between the origi- 
nal parties to it a bill of lading never afïects the terms of the charter 
party, although it may be resorted to to résolve doubts, if any there 
are, in particulars as to which the charter party is ambiguous. "The 
usual pràctice is for the master, or agent of the shipowner, to give 
bills of lading for the cargo, although it may be shipped under a char- 
ter party. When the charterer himself ships the goods thèse bills of 
lading operate as receipts for them, and also as documents of title 
which he can negotiate, and thereby constructively transfer possession 
of the goods. But they do not, as between the shipowner and the char- 
terer, operate as new contracts, or as modifying the contract in the 
charter party. Where the bill of lading has been transferred for value 
to third persons who are strangers to the charter party, its terms be- 
come very important. It then constitutes an undertaking on the part 
of the shipowner with the holders, which is independent of the charter 
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party, except so far as that is expressly incorporated in it." Carver, 
Carriage by Sea, 151, 153. It constitutes the contract between the 
parties wliere tliere is no charter party, but where there is a charter 
party it never supersedes any unequivocal provisions therein. This 
has long been settled by the adjudications. The rule is that where 
there is a charter party the bill of lading opérâtes as the receipt for 
the goods, and as a document of title passing the property of the goods, 
but not as varying the contract between the charterer and the ship- 
owner. Wagstaf v. Anderson, 5 C. P. Div. 171, 177; Rodocanachi 
Sons & Co. V. Milburn Bros., 6 Asp. 100, 103 ; Sewell v. Burdiclc, 10 
App. Cas. 74, 105 ; The Chadwick (D. C.) 29 Fed. 521. 

Finding, as we must, that the contract of affreightment between 
the parties contained an explicit condition exempting the vessel from 
Hability for a loss arising under the circumstances disclosed by the 
évidence, and that the scope of this condition was not in the sHghtest 
degree narrowed by the stipulation in the bill of lading, and finding 
also, as we must, that by the law of the country where the contract 
was made such a condition is effectuai to restrict the Hability of the 
carrier, it only remains to consider whether the contract will be upheld 
by the courts of the United States. 

By the décisions of the fédéral courts such stipulations in a contract 
made in this country, or made abroad and to be performed hère, when 
the parties to them are a common carrier and a shipper of goods, are 
deemed contrary to public policy; and by the Harter act, when they 
are made by the owner of any vessel transporting merchandise or 
property "from or between ports of the United States and foreign 
ports," are declared to be unlawful, The rule is familiar that the law 
of a place where a contract is made governs its nature, obligation, and 
interprétation, unless it appears that the parties when entering into 
the contract intended to be bound by the law of some other state. It 
is also a familiar gênerai rule that a contract valid in the state where 
it is made will be enforced upon principles of comity in the courts of 
a state by whose law it is invalid, and this even though the contract 
contravenes a statute of the state in which the suit is brought. This 
is illustrated by the cases in which such contracts hâve been enforceû 
though violating the Sunday laws, or the usury laws, of the forum, 
Of course, this comity does not extend to contracts that are immoral, 
or répugnant to the fundamental law or the public policy of the state 
where they are sought to be enforced. Brown v. Am. Finance Co. 
(C. C.) 31 Fed. 516; Swann v. Swann (C. C.) 21 Fed. 299; Brown v. 
Browning, 15 R. I. 422, 7 Atl. 403, 2 Am. St. Rep. 908 ; Greenwood 
V. Curtis, 6 Mass. 358, 4 Am. Dec. 145 ; Akers v. Demond, 103 Mass. 
318 ; Kennett v. Chambers, 14 How. 38, 14 L. Ed. 316 ; Oscanyan v. 
Winchester Arms Co., 103 U. S. 261, 277, 26 L. Ed. 539. 

None of the adjudications in the fédéral courts décide that the stip- 
ulation is void as contrary to public policy, and that it will not be en- 
forced for that reason, in cases where the contract of affreightment 
was made in a state by whose laws the stipulation is valid, when no 
part of it is to be performed in this country, and when, as in the case 
hère, it does not relate to a contract or vessel within the terms of the 
Harter act. In Botany Worsted Mills v. Knott, 82 Fed. 471, 27 C. 
154 F.— 22 
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C. A. 326, this court refused to enforce such a stipulation in a case 
where there was no évidence to indicate that the law of the place of the 
contract differed from the law of this country. In The Kensington, 
94 Fed. 885, 36 C. C. A. 533, this court held that the contract could 
not be enforced "where both parties to the contract are citizens of the 
United States and the place of the completion of the contract is withiu 
this country." That case was afifirmed by the Suprême Court in 183 
U. S. 263, 32 Sup. Ct. 102, 46 L. Ed. 190. Liverpool & Great West- 
ern S. S. Co. V. Phénix Ins. Co;, 129 U. S. 397, 9 Sup. Ct. 469, 32 
L. Ed. 788, was a case where the contract of affreightment was made 
in an American port by an American shipper, with an English steam- 
ship Company doing- business there, for the shipment of goods there, 
and their carriage to and delivery in England, and the décision pro- 
ceeded upon the ground that the contract was an American contract, 
and governed by American law so far as regarded the effect of the 
stipulation. 

We are unable to appreciate how a contract made in a country where 
it is valid, no part of which is to be performed in this country, and re- 
lating to the transportation of property on a foreign vessel on a voy- 
age which does not include an American port, can be one which par- 
ticularly concerns the public policy of the United States. When the 
parties to such a contract choose to resort to the courts of this coun- 
try to enforce it, there seems to be no sound reason, as there certain- 
ly is no direct authority, for deciding that the contract shall not be en- 
forced. in substance and efifect as they agreed. 

In this case, however, a common carrier was not a party to the con- 
tract. When ,a charter party gives to the charterer the full capacity 
of the ship, the owner is not a common carrier, but a bailee to trans- 
port as a private carrier for hire. Hutchinson, Carriers (2d Ed.) 73, 
See, also, Sumner v. Caswell (D. C.) 20 Fed. 249, and the authorities 
there ref erred to. It has not yet been decided by any court that a 
condition in such a contract, to which the Harter act has no applica- 
tion, relieving a shipowner from liability on account of the careless- 
ness of its employés, is contrary to public policy. 

The décisions which deny the validity of such stipulations proceed 
upon the ground that the carrier is exercising a public employnient, 
and cannot by such stipulations relax his obligations to the public. 
Private carriers are not subject to the exceptional or extraordinary 
duties and liabilities of common carriers, and they may carry for whom 
they choose, and for such compensation and upon such conditions of 
liability as may be agreed upon. The contraCting parties stand upon 
equal terms, and can make such a contract as they think reasonable. 
Angell, Law of Carriers, 59. 

We conclude that the stipulation in the charter party was valid, and 
the défense founded upon it should hâve been sustained by the court 
below. 

The decree is accordingly reversed,vvith costs, and with instructions 
to dismiss the libël. 
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LYMAN V. HIIXIAUD. 

(Circuit Court of Appeals, Second Circuit. April 30, 1007.) 

No. 18.Ô. 

1. CouBTS — Pedebal Cotjbts — State Dfxikions. 

ïhe décisions of tlie higliest courts of tlie state interpreting a state stat- 
ute, if uniforra and consistent, are controlling on tlie fédéral courts ; but 
not se as to state décisions not in construction of the particular statute 
in controversy. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 13, Courts. §§ 956, 957. 

Conelusiveness of judgment between fédéral and state courts, see note 
to Kansas City, Ft. S. & M. K. Co. v. Morgan, 21 0. C. A. 4T8; Union & 
Planters' Banli v. City of Memphis, 49 C. C. A. 468.] 

2. Corporations— Directobs—Statutort Liabiliïy— Enfobcbment. 

A Vermont statute provides that no debts sliall be contraeted by a cor- 
poration exceeding in amount two-thirds of the capital stoclî aetually paid 
in, and that a director, assenting to the création of an indebtedness ex- 
ceeding such amount, becomes personaliy liable for the excess. Held, that 
the liability so imposed vvas for the beneflt of ail of the creditors of the 
corporation, and was tlierefore enforceable only by a proceeding in equity. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 12, Coniorations, §§ 
1492, 1493. 

Liabilities of corporate officers for debts and actsi of corporation as 
dépendent on knowledge or participation, see note to Folwell v. Miller, 75 
0. C. A. 492.] 

In Error to the Circuit Court of the United States for the District 
of Vermont. 

See 138 Fed. 469. 

Max L. Powell, for plaintiff in error. 
E. H. Deavitt, for défendant in error. 

Before WALLACE, LACOMBE, and TOVVNSEND, Circuit 
Judges. 

WALLACE, Circuit Judge. This is a writ of error by the défend- 
ant in the court belovv to review a judgment for the plaintiff entered 
upon the verdict of a jury. The défendant was a director of the. Bur- 
lington Shoe Company, a Vermont corporation, and the action was 
brought by a crediior to recover a debt of the corporation in excess 
of two-thirds of the amount of the paid-up capital stock of the cor- 
poration, under a statute of that state which reads as follows : 

"No debts shali be contraeted by a corporation exceeding in amount two- 
thirds of the capital stock aetually paid in ; and a director assenting to the 
création of an indebtedness exceeding such an amount becomes personaliy lia- 
ble for the excess." 

The more important question, raised by the assignments of error 
and discussed at the bar, is whether the cause of action is cognizable 
at law or in equity. The same question has arisen in many cases 
where statutes more or less similar hâve been considered by the courts. 
The answer to it dépends upon the construction which belongs to the 
particular statute under considération. If the statute créâtes a lia- 
bility in favor of the creditors of the corporation severally, if the lia- 
bility of the directors is several and irrespective of the insolvency of 
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the corporation, if the extent of the liability is an exact sum, or ascer- 
tainable without resort to an accounting, and is independent of the 
extent of the Hability of the other creditors, it is one enforceable by 
a suit at law, because it is essentially of a common-law nature, and 
not of a character which can only be conveniently and justly ascer- 
tained and enforced by a court of equity. If, however, it créâtes a 
liability to the creditors, jointly, or to the corporation, and the liability 
of the directors is joint, the cause of action is of équitable cognizance, 
because it contemplâtes the création of a fund for the benefit of ail, 
to which those liable are to contribute only in the just proportion of 
loss which each shoOld bear, and the ascertainment of this araount is 
peculiarly the province of a court of equity. Several décisions of the 
courts of Vermont bave been cited by counsel as bearing upon the 
question whether the remedy upon , this statute is at law or in equity. 
None of them are in construction of the particular statute. In the 
interprétation of state statutes the décision of the highest courts of 
the state, if they are uniform and consistent, are controlling upon the 
fédéral courts, and dominate the construction to be given such stat- 
utes by the fédéral courts. But when such décisions are not in con- 
struction of the particiilar statute, although they are entitled to high 
respect as authorities, they are not controlling upon the fédéral courts. 
The Vermont décisions which hâve been cited are of this class. 

It will be observed that the présent statute does not in terms déclare 
whether the assenting director is to be liable for the excess indebted- 
ness to ail the creditors, nor whether he is to be liable to the corpora- 
tion. It seems to contemplate that he shall be liable for the whole 
excess, and if this is the meaning it cannot contemplate that he shall 
be liable to creditors severally for their respective debts, to the extent 
of the excess. 

There are two décisions controlling upon this court which are so 
closely in point that we must regard them as décisive of the présent 
question. 

In Hornor v. Henning, 93 U. S. 338, 33 L. Ed. 879, the statutory 
provision was that: 

"If thè indebtedness of any corporation orlginating under this act shall at 
any time èxceed the amount of its capital stock, the trustées of such corpora- 
tion assenting thereto shall be personally and individually liable for such ex- 
cess to the creditors of the corporation." 

The court held that this liability constituted a fund for the benefit 
of ail the creditors, so far as the condition of the corporation rendered 
a resort to it necessary ; that the liability should not be so construed 
that any onè créditer could appropriate the whole or àny part of it to 
bis own benefit, to the possible exclusion of some or ail of the other 
creditors; and that the remedy was appropriate to a court of equity, 
and could not be enforced at law. 

In Stone v. Chisholm, 113 U. S. 303, 6 Sup. Ct. 497, 38 L. Ed. 991, 
the statute was as follows: 

"The total amount of debts which such corporation shall at any time owe 
shall not exceed the amount of Its capital stock actually paid in; and, in case 
of such excess, the directors in whose administration it shall happen. shall be 
personally liable for the same, both to the contracter or contractors, and to 
the corporation." 
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The court construed this statute as follows : 

"The conditions of tbe Personal liability of the directors of the corporation, 
expressed in ttie statute, are tliat tliere shall be del>t8 of the corporation in ex- 
cess of the capital stock actually paid in, to whlch the directors sought to be 
charged shall hâve assented, and this liability is for the entire excess, both to 
the creditors and to the corporation." 

It was held that the remedy was in equity, and not at law ; the court 

saying : 

"To ascertain the existence of the liability In a givea case requires an ac- 
counting to be taken of the amount of the incorporate indebtedness, and of the 
amount of the capital stock actually paid in — tacts the directors, npon whom 
the liability is imposed, hâve a right to hâve determined, once for ail, in a pro- 
ceeding which shall conclude ail who hâve an adverse interest and a right to 
participate in the benefit to resuit from enforcing the liability. Otherwise the 
facts which constitute the basis of the liability might be determined individu- 
ally by juries In several actions, by which some creditors might obtain satis- 
faction and others be defeated. The case cannot be distinguished fi'om Hornor 
V. Henning, the reasoning and the resuit in which we reafflrm." 

In view of thèse adjudications, it will serve no useful purpose to 
refer to many décisions of state courts to the same effect, when con- 
struing statutes substantially identical to the présent, as, for instance, 
those of the courts of Illinois, which are referred to and followed in 
Rice V. Libbey (C. C.) 85 Fed. 821. 

Concluding, as we niust, that the assignments of error based upon 
the objections to the jurisdiction were well taken, it is unnecessary to 
consider any of the other assignments of error. 

The judgment is accordingly reversed. 



STEPHENS V. MERCHANTS' N.VT. BANK OF AURORA, IL^., et al. 

(Circuit Court of Appeals, Seventh Circuit. Aprll 1(J, 1907.) 

No. 1,326. 

1. Bankhtjptct^ — Involuntary Pkoceedings — Review on Appeal. 

A finding by a référée, conflrmed by the District Court, that an alleged 
bankrupt was not chiefly engagea in farming, but was amenable to the 
bankruptcy law, will not be disturbed on appeal where the évidence left 
the question uncertain on the facts. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 6, Bankruptcy, § 926.] 

2. Same — Right to Jubt Trial. 

Bankr. Act July 1, 1808, c. 341, § 19a, 30 Stat 551 [U. S. Comp. St. 
1901, p. .3429], does not entitle an alleged bankrupt to a jury trial where 
by bis answer he admits his insolvency and the commission of the alleged 
acts of bankruptcy but allèges that he Is not amenable to bankruptcy pro- 
eéedings because chiefly engagea in farming. 

[Ed. Note. — Right to trial by jury in fédéral court, see notes to O'Con- 
nell v. Reed, 5 C. O. A. 603 ; Vany v. Peiree, 26 C. 0. A, 528.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Charles C. Buell, for appellant. 
Charles V. Miles, for appellees. 

Beforé GROSSCUP, B.A.KER, and SEAMAN, Circuit Judges. 
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GROSSCUP, Circuit Judge. Upon a pétition filed January 2nd, 
1906, by the Merchants National Bank of Aurora, appellee, against 
the appellant, charging that the appellant was then insolvent, and 
that he had committed various acts of bankruptcy within section 
three of the Bankruptcy Act of July 1, 1898 (30 Stat. 546, 547, c. 
541 [U. S. Comp. St. 1901, p. 342S]) and the answer of the ap- 
pellant thereto confessing that he was insolvent, and that he had 
committed the acts of bankruptcy, but averring that he was a person 
not ainenable to the bankruptcy law of the United States, by reason 
of the fact that he was a person chiefly engaged in farming, the 
appellant was declared a bankrupt. Two assignments of error to 
this order are pressed : The first, that the court erroneously over- 
ruled the application of appellant that the question whether he was 
amenable to the bankruptcy act, by reason of his being a person 
chiefly engaged in farming, should be tried by jury, and the second, 
that though found by thç référée, affirmed by the District Court, to be 
a person not chiefly engaged in farming, and therefore amenable to 
the bankruptcy law, such finding is so clearly against the weight of 
the évidence, that it ought to be set aside, and the order based 
thereon reversed. 

Respecting the second assignment of error — an assignment based 
entirely upon the facts of the case-^it is sufficient to say that though 
appellant was a farmer engaged in the tillage of thirty-five or forty 
acres of land, enjoying the rentals of twenty acres or more, and 
receiving compensation for pasturage upon seventy-fiv€ acres addi- 
tional, the aggregate income from which, for the year 1905, is 
variously e&timated, at from five hundred to thirteen hundred dol- 
lars, he was engaged also in the business of entertaining picnic parties — 
a business that involved a considérable outlay of money in the way 
of buildings, restaurant, dance hall, station house, and the like, and 
that carried with it for the year 1903, a current expenditure of 
about five thousand dollars; for the year 1904 of about three thou- 
sand dollars ; and for the year 1905 about seventeen hundred dollars 
— a State of facts that leaves the question whether one thus engaged, 
and incurfing constantly such liabilities independently of his avoca- 
tion as a farmer, remains a person chiefly engaged in farming, one 
of such uncertainty (made still more uncertain by the uncertainty 
respecting his income as a farmer) that we feel bound to leave the 
détermination of the référée and the District Court unmolested. 

Section 19, a. of the Bankruptcy Act provides (a) A person 
against whom an involuntary pétition has been filed shall be en- 
titled to hâve a trial by jury, in respect to the question of his in- 
solvency, except as herein otherwise provided, and any act of bank- 
ruptcy alleged in such pétition to hâve been committed, upon filing 
a written application therefor at or before the time within which 
an answer may be filed; and upon this is based appellant's assign- 
ment of error that he was denied a jury trial. 

The appellant admitted in his answer, as already stated, that 
he was insolvent, and that he had committed the acts of bankruptcy 
alleged, but insists that his right to a trial by jury extends also 
to the question whether he was a person chiefly engaged in farming — 
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the argument being that a person chiefly engaged in farming cannot 
coniniir an act of bankruptcy, wherefore the détermination of whether 
an act of bankruptcy bas been committed involves the question wheth- 
er the appellant was a person chiefly engaged in farming. This argu- 
nicr.t, iicnvever, ignores the rule that in construing a statute, we must 
get at the intention of congress, and that in getting at the intention of 
congress, we must accept the rule that where things are described 
specifically, the section is meant to cover nothing except the things 
described; for the section states specifically, as a matter for trial bv 
jury, the question of insolvency, a matter that under the rule would 
not bave been thus separately set forth if every condition précèdent 
to the right of the court to adjudge a man a bankrupt were included 
in the words "Act of Bankruptcy." Indeed "Acts of Bankruptcy" 
are used in this connection, as' they are set forth in a preceding 
section of the statute, and are thus given a dennite meaning. Wheth- 
er one be chiefly engaged in farming or not bas no relation, withm 
this meaning, to any act of bankruptcy; but is a condition only to 
the jurisdiction of the bankruptcy court, and like other jurisdictional 
questions, is left to the court to détermine in the absence of a jury, 
trial by jury not having been specifically provided. 

The judgment of the District Court must be affirmed. 



In re ROBINSON & SMITH. 

WILSON V. BROCK & RANKIN. 

(Circuit Court of Appeals, Seventh District, April 16, 1907. Reheariiig Denied 

May 14, 1907.) 

No. 1,325. 

Bankbtiptct — LiENS^ — Levy of Distress Warrant Undeb IjEase. 

Banljr. Act July 1, 1898, c. 541. §§ 67c, 67f, 30 Stat 564, 565 [U. S. Comp. 
St. 1901, pp. 3449, 3450J, providing that liens obtained tbrough légal pro- 
ceedings within four months prier to bankruptcy sliall be dissolved by the 
bankruptcy proceedings, relate only to those actions or proceediugs taken 
by creditors who, having no existiag lien or right of lien resting in ex- 
isting contract eutered into in good faith, seek to obtain a préférence by 
being flrst in the race of diligence, and such provisions do not affeet a lien 
obtained by a land'lord by the levy of a distress warrant for past due rent 
nnder a lease giving the landlord a right of lien and to distrain for rent in 
arrears. vt'hieh was entered into in good faith and not in contemplation of 
bankru;«i:cy ; such lien being one which is preserved by section GTd. 

Appeal frOm the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

The appeal in this case is from an order of the District Court 
allowing the claim of appellees as a preferred claim against the bank- 
rupt's estate, for the sum of seven hundred thirty-seven dollars and 
seventy-four cents back rent, and ordering that the trustée be directea 
to pay it as such preferred claim, out of the moneys in bis hands. 

The fpcts are stated in the opinion. 
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Elbert C. Ferguson, for appellant. 
Abel L,. Allen, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge. The claim of appellees as allowed, 
accrued within four months prior to the filing of the pétition against 
appellees, upon which appellants were subsequently adjudicated in- 
voluntary bankrupts. The claim was filed for back rent due from 
the bankrupts to the appellees under a lease containing this provision : 

It Is Expressly Agreed between the parties lierein, that if default be raade 
in the payment of the rent above reserved or any part thereof, or in any of 
the covenants and agreements herein eontained, to be Icept by the party of the 
second part, it shall be lawful for the party of the flrst part, or the légal 
représentative of said party, at any time thereafter, at the élection of said 
flrst party or the légal représentatives thereof, without notice, to déclare said 
term ended, and to re-enter said demised premises or any part thereof, either 
with or without process of law, and the said party of the second part or any 
person occupying the same, to expel, remove, and pnt ont, using such force as 
may be necessary so to do, and the said premises again to re-possess and en- 
joy as béfore this démise, without préjudice to any remédies which might 
otherwise be used for arrears of rent or preceding breach of covenants, and 
said party of the second part further covenants and agrées, that said party 
of the flrst part, or the représentatives or assigns of said party shall hâve at 
ail times, the right to distrain for rent due, and shall hâve a valid and flrst 
lien upon ail the Personal property of said party of the second part, which it 
now has or owns, or may hereafter hâve or acquire or hâve an interest in, 
whether exempt by law or not, as security for the payment of the rent here- 
in reserved ; together with the costs for distress warrant and custodiau's fées 
under such provision. 

The distress warrant was levied upon the personal property of 
the bankrupts on the leased premises two days before the pétition in 
bankruptcy was filed. Upon the filing of the pétition, the custodian 
under the distress warrant turned over the property to the receiver 
in bankruptcy, upon à receipt stating that appellees claimed to hâve 
a lien by reason of the distress warrant, which lien was, if good, 
to be continued without préjudice growing out of the delivery of 
the property to the trustée. Subsequently the property was sold for 
more than the claim of appellees. This is the whole of the case 
that we need consider, though it may be stated that on the same day 
that the pétition for bankruptcy was filed, appellees filed in the office 
of the Clerk of the Superior Court of Cook County, their distress 
warrant, and the schedule of property levied upon, whereupon sum- 
mons was issued upon Smith alone, and no answer or plea having 
been filed, judgment was entered against Smith alone; and that sub- 
sequently, on motion of appellees, an order for scire facias against 
Robinson was entered, but never served. 

Section 67d (Bankr. Act July 1, 1898, c. 541, 30 Stat. 564 [U. 
S. Comp. St. 1901, p. 3449J) provides: 

"Liens glven or aceepted in good falth and not In contemplation of or in 
fraud upon this act, and for a présent considération, which hâve been record- 
ed accordlng to law, if record thereof was necessary in order to impart notice, 
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And under this' it has been held that a mechanic's lien is not lost 
by the adjudication of bankruptcy, even though the lien did not attach 
until notice, and the notice was filed within four months preceding the 
bankruptcy adjudication. In re Emslie, 102 Fed. 298, 42 C. C. A. 
350 (Circuit Court Appeals, Second Circuit). Indeed, in every case 
in which, initially, the parties intended in good faith, that there 
should be a lien, or that one of the parties on the happening of an 
event should, at his choice, hâve a right of lien, the contract in which 
such intention is embodied being itself a contract entered into more 
than four months previous to the bankruptcy, the bankruptcy law pré- 
serves the lien. 

The bankruptcy law contains also thèse provisions: 

(c) "A lien created by or obtained in or pursuant to any suit or proceeding 
at law or in equity, including an attachment upon mesne process or a judgment 
by confession, which was begun against a person within four months before 
the filing of a pétition in banliruptcy by or against such person shall be dis- 
solved by the adjudication of such person to be a bankrupt if 
was insolvent and that Its existence and enforcement will work a préférence, 

(1) It appears that said lien was obtained and permitted while the défendant 
or 

(2) the party or parties to be beneflted thereby had reasonable cause to 
believe the défendant was insolvent and in contemplation of bankruptcy; 

(f) That ail levies, judgments, attac^iments, or other liens, obtained through 
légal proceedlngs against a person who is insolvent, at any time within four 
months prior to the flling of a pétition in bankruptcy against him shall be 
deemed null and void in case he is adjudged a bankrupt." 

And the claim of appellant is that the seizure in distress is, within 
thèse paragraphs, in the nature of a suit or proceeding in attachment, 
and having been begun within the four months before bankruptcy, is 
annulled by the adjudication of bankruptcy. 

We cannot concur in this view. The vi'hole question is one of 
interprétation of the Bankruptcy Act — the policy of that Act respect- 
ing the récognition of liens in the distribution of bankrupt estâtes. 
Paragraphs c and f quoted were meant, in our judgment, to relate 
only to those actions or proceedings taken by creditors, who having 
no existing lien or right of lien resting in existing contract, entered into 
in good faith, seek to obtain préférence by being first in a race of 
diligence— a préférence that the bankruptcy law annuls, because the 
purpose of that law is to substitute equality for diligence. 

But the lien obtained by the distress warrant under the kind of 
lease involved in this case is not the resuit of a race of diligence. 
Under the lease, and the Illinois law interpreting the lease and the 
rights of the parties thereunder (Powell v. Daily, 163 III. 646, 45 
N. E. 414; Atkins v. Byrnes, 71 111. 332) the right of lien was created 
when the lease was executed, and the tenant entered upon possession 
of the premises — a right put wholly, at that time, within the control 
of the landlord, and maturing the moment the landlord chose to mature 
it. And though it did not actually attach (as in the New York case 
102 Fed. 293, 42 C. C. A. 350, supra) until within four months of the 
bankruptcy, it was the kind of lien, it seems to us, that section 67d 
was intended to préserve; for unquestionably as between the parties 
to the lease it was a lien, not simply because the distress warrant was 
actually levied, but because, by contract between them, the levy of 
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the distress warrant was authorized; and as against creditors, such a 
lien prevails from the moment it is made a matter of record or public 
notice, not solely because by such record or notice the lien attaches, 
but because, from the moment of such record or notice, the creditors 
are informed that the lien, or the right to such lien, had been in exist- 
ence from the time that the contract authorizing it was entered into. 
In other words, the lien is not one that the creditor has obtained ir- 
respective of any right or lien given him by the debtor, but wholly 
by resort to the judicial proceedings in law or equity that are open 
to ail ; but is a lien given directly by the debtor and accepted by the 
creditor, in good faith, and not in contemplation of bankruptcy — just the 
kind of relationship that distinguishes à lien attaching as the resuit of 
contract, from a lien springing out of some independent and adverse 
proceedings. 

The decree appealed from is affirmed. 



MBIGHAN et al. v. AMERICAN GRASS TWINE CO. 

(Circuit Court of Appeals, Second Circuit. April 30, 1907.) 

No. 290. 

Attobney and Client— Attorney's Lien— STocicnoLnEBS' Suit. 

llnder Code Civ. Proc. N. Y. § 66, as ameuded lu 1879, wliicla gives an 
attorney a lien upon the cause of action of his client, wliicli attaches 
"to the proceeds thereof In whosesoever hânds they may corne," and which 
may be enforced by a suit in equity against tlie client or any party hold- 
ing the proceeds, the attorneys for a stockholder in sults brought on be- 
half of ail the stockholders against certain directors of a corporation to 
eompel them to account for and pay over to the corporation the amount 
of illégal dividends declared and paid by them from the capital, as a 
resuit of whlch défendants paid over a large sum to the corporation, are 
entitled to a lien on such fund for their services, and may enforce the 
same by a suit in equity against the corporation. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 5, Attorney and 
Client, §§ 400, 426.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

John A. Garver and Shearman & Sterling, for appellants, 
G. W. Murray, Charles P. Howland, and Howland, Murray & 
Prentice, for appellee. ' 

Before WALLACE, LACOMBE, arid TOWNSEND, Circuit 
Judges. 

WAIyLACE, Circuit Judge. This, is an appeal from a decree dis- 
missing the bill of complaint in an equity suit brought by the com- 
plainants to enforce a lien for their services as attorneys upon certain 
moneys in the hands of the défendant, the American Grass Twine 
Company. The decree was ordered upon sustaining a demurrer to 
the bill of complaint. 

By a statute of this state (Code of Civil Procédure, § 66, as amended 
in 1879), from the commencement of an action "the attorney who ap- 



MEIGHAN V. AMEKICAN GKASS TWINE CO. 347 

pears for a party has a lien upon his client's cause of action * * * 
which attaches * * * to the proceeds thereof in whosesoever 
hands they may corne." This lien is an équitable one, and may be 
enforced by a suit in equity against the client or any party holding 
the proceeds, and cannot be affected by any settlement between the 
parties to the action. Péri v. N. Y. C. Ry. Co., 152 N. Y. 521, 40 
N. E. 849 ; Fischer-Hansen v. Brooklyn Heights R. Ce, 173 N. Y. 
492, 66 N. E. 395. This court has recently had occasion to consider 
this statute in Re Baxter & Co. (decided February 28, 1907) 154 Fed. 
22. Under thèse décisions it is plain that the bill of complaint sets 
forth a good cause of action in equity, and the demurrer thereto should 
not hâve been sustained by the court belovv, if the Hen sought to be 
enforced by the complainants was upon a cause of action of the client 
for whom they appeared. It appears that they prosecuted nine ac- 
tions broug-ht by Watkins, a stockholder of the défendant corporation, 
against certain directors of that corporation who had participated in 
the déclaration and payment of unlawful dividends to stockholders, 
made before Watkins became a stockholder; the dividends having 
been declared and paid out of the capital, and not out of earnings. 
The corporation having refused to take any action to secure the 
restoration of thèse illégal dividends, the nine suits were brought by 
Watkins, in behalf of himself and ail other stockholders of the cor- 
poration, to compel the directors to account for and pay over to the 
corporation the amount of thèse dividends by which its capital had 
been impaired. Shortly after the beginning of thèse actions, and "as 
a resuit thereof," as the demurrer admits, the directors who were the 
défendants therein paid directly to the corporation the sum of over 
$642,000. 

It is argued that the cause of action in thèse suits was not that of 
Watkins, the plaintiiï therein, but was that of the corporation. The- 
oretically this is true, but in a substantial and legitimate sensé it is 
not true. If the directors, instead of paying this money to the cor- 
poration, had paid it into the hands of the complainants, the attorneys 
who brought the actions, is there any fair doubt that thèse attorneys 
would hâve had a lien upon it, and that they would not hâve been 
under any duty to pay it over to the corporation without satisfaction 
of their lien? If it had been paid into court, is there any fair doubt 
that the court would not hâve allowed it to be paid out without satis- 
faction of their lien ? Thèse questions are sufficientlv answered in Re 
Paschal, 10 Wall. 483, 19 L. Ed. 992, and Matter of'Knapp, 85 N. Y. 
884, without référence to any other authorities. 

But, suppose the cause of action was that of the corporation; the 
plaintiff in thèse nine actions asserted for it and in behalf of its stock- 
holders a claim which the corporation was unwilling or unable to as- 
sert itself, because its directors controlled its action. He may justlv 
be regarded as, pro hac vice, the corporation itself, and the attorneys 
who represented him rnay be regarded as representing it. A case 
involving the sanie gênerai considérations was decided in Grant v. 
Lookout Mountain Co., 93 Tenu. 691, 28 S. W. 90, 27 L. R. A. 98. 
In that case a lien for attorney's services was claimed upon a fund 
recovered in a suit brought by minority stockholders against the cor- 
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poration. The court held that, such recovery inuring to the benefit 
of the corporation, the suit was to ail intents and pui-poses a suit of 
the corporation, and the corporation was responsible for proper and 
reasonable counsel fées incurred by the stockholders in the prosecu- 
tion of the suit. 

The défendant has obtained a large sum of money by the aid of the 
professional services of the complainants in prosecuting the nine suits, 
and the demurrer admits that this money was paid to and received by 
the défendant "in full satisfaction and settlement of the cause of action 
in the said nine complaints and the liability upon which the said ac- 
tions were brought." It does not lie in its mouth to say that in per- 
forming thèse services the complainants did not represent the corpora- 
tion and act as its attorneys. 

It is argued in support of the decrees below that the right to a lien 
has been determined adversely to the complainants by the courts of 
this State in Matter of Meighan, 182 N. Y. 558, 75 N. E. 1131, affirm- 
ing the Suprême Court in 106 App. Div. 599, 94 N. Y. Supp. 1153, 
and that this court should yield to the authority of thèse décisions in a 
question concerning the construction of a state statute. Thèse cases 
arose upon a summary application, and it is quite impossible to dé- 
termine whether the décisions turned upon any construction of the 
statute. The original décision went upon the ground that the money 
had never been in the possession or under the control of the court, 
and it therefore could not be reached by a summary proceeding, and 
also upon the ground that the petitioners' client was primarily liable 
for their compensation, and a Hen against the opposite party would not 
be enforced without allégations of , insolvency. In each case the re- 
viewing court affirmed the order of the court below without any opin- 
ion, but in both there were dissenting opinions in which the attorneys 
were considered entitled to a lien. In the absence of anything to in- 
dicate the views of the majority of the court in either of thèse cases, 
we are uninformed as to the points upon which they agreed, and 
cannot regard the décisions as giving us any light upon any question 
which we are called upon to décide. 

The decree is reversed, with costs, and with instructions to the court 
below to overrule the demurrer, with leave to entertain an application 
to answer. 



THE FURNESSIA. 

(Circuit Court of Appeals, Second Circuit. April 30, 1907.) 

No. 216. 

Collision— Steam and Sailing Vessels Crossing— Erroe in Extremis. 

A collision at sea on a foggy night between a schooner and a steam- 
sliip on Crossing courses was brought about primarily by the fault of 
the steamer in maintaining an excessive speed in the fog, and not keep- 
ing an efficient lookout, in conséquence of which she was close wpon 
the schooner before she saw her or heard her fog signais. Just prior to 
the collision, the mate of the schooner took the Ught from the binnacle 
and placed it on top of the house, where it was mistaken by the steamer 
for the stem light of an overtaken vessel, in conséquence of which the 
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Steamer ported when sbe should hâve starboarded, and thus made col- 
lision certain. Behl, that such aet of the mate did net render the sclioon- 
er liable as for i contributory fault, because it was done in extremis, 
when the steamer was bearing down directly upon the schooner at high 
speed, apparently without seeing her. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, §§ 225- 
229. 

Collision rules, speed of sailing vessels in fog, see note to The Mount 
Hope, 29 C. 0. A. 368.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

The cause cornes hère upon cross-appeals from a decree of the 
District Court, Southern District of New York, holding the steamer 
Furnessia solely in fault for a collision with the schooner William 
Bisbee. The steamer appeals on the merits, and libelants upon the 
assessment of damages. The witnesses on the merits were ail ex- 
aminée out of court. The collision happened about 1:45 a. m. May 
15, 1904, in the Atlantic Océan, some 15 miles east of Fire Island 
lightship. The opinion below is reported in 137 Fed. 955. 

Henry G. Ward, Wm. S. Montgomery, and Robinson, Biddle & 
Ward, for claimant. 

W. U. Taylor and MacFarland, Taylor & Costello, for libelant. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit. 
Judges. 

LACOMBE, Circuit Judge. The steamer was on a course W. by N. 
two degrees N. The schooner in charge of her mate, who was at the 
wheeel, was on the starboard tack, heading nearly northeast, with 
a very light wind from the eastward. She at no time changed her 
course. The steamer struck her a right-angled blow. Therefore 
before collision the steamer must hâve changed her course nearly four 
points. The weather was foggy. Fog whistles were sounded by the 
steamer, and the schooner was working her mechanical fog horn. 
The District Court held the steamer in fault for going at too great 
speed in a fog, and in not having sufficient lookouts. She does not 
contest the correctness of this fînding. As was to be expected, the 
powerful electric lights (masthead and colored) of the steamer were 
visible to those on the schooner before her own lights could be made 
out by those on the steamer. Ëxactly what lights were first seen by 
the schooner is by no means certain, although both mate and look- 
out insist that they first saw the masthead and green light. We fînd 
it impossible to reconcile such a statement with the known courses of 
both vessels, prior to the change of course which the steamer made 
later, when she made out the présence of the schooner. But, whatever 
lights were seen, the schooner obeyed the rules in maintaining her 
course and speed unchanged until the crash came. 

The district judge says: 

"The difficult question in the case is concerning the exhibition of an ir- 
regular light by the schooner. When the steamship's présence became known 
to those on the schooner, the mate, who was then in charge and steering her, 
took the light out of the binnacle and set it on top of the house, where It 



350 154 FEDERAL REPORTER. 

reiuaiued until nearly tlie time of the collision, wlien it was put back In the 
binnacle. The mate explains this by statiug that he was afraid of steamers, 
and always used this précaution. It was very bad practice on his part, and, 
if it had any efïect in producing collision, the vessel should be condemned for 
it. The steamship claims that she supposed that the light was one of an 
overtaken vessel shown in conformity with article 10 of the sailing rules." 

He excnsed the schooner (1) because it was doubtful whether the 
steamer changed her course, by reason of the misleading Hght, suffi- 
ciently to bring about collision ; and (8) because the exhibition of that 
light was in the extremity of collision. 

In the first of thèse propositions we are unable to conçut. There is 
no testitnony and no conceivable reason why the steamer should hâve 
changed her course before she saw the schooner's light. She had 
laid her compass course at Nantucket lightship for Fire Island light- 
ship, and only the présence of some other vessel to be avoided would 
hâve induced a departure from it. The light first seen was a white 
light a little on the port bow. The captain and the second and fourth 
officers, ail on the bridge, so testify. The lookout in the crow's nest 
(called by libelants) says that he heard the lookout at the bow report 
"light on the port bow," and soon thereafter he himself saw a white 
light right ahead. Ail of thèse witnesses saw a green light a little 
later, but the helm had been already ported in the belief that the white 
light was displayed by an overtaken vessel. One witness only, the 
lookout in the bow, also called by libelant, testified that he fîrst saw a 
green light on the port bow. His évidence is unpersuasive. When 
confronted with a cohtradictory statement which he had signed, he 
sought to explain it away by saying that he was drunk when he 
signed it. This explanation was disproved by several persqns who 
were présent at the time. Moreover, he insists that he warned them 
on the bridge by singing out that "he had better put his helm hard 
down, otherwise he would go right into the schooner." If he did 
see a green light a little on the port bow or about ahead, this was a 
manoeuvre certain to produce disaster. Further questioning apparent- 
ly warned him of the efïect of this testimony, for he states that by 
"hard down" he meant "hard astarboard." Since the wind at the 
time was coming over the starboard quarter, the explanation is a lame 
one, and we think his whole testimony entitled to no crédit. It seems 
to us well established that the white light did rriislead the steamer, 
and that if she had not ported to pass it, but had made no change 
till the green light became visible, she could then hâve starboarded and 
passed.in safety. 

With some doubt, however, we concur in the conclusion that the 
exhibition of the binnacle light is to be excused because it was in 
extremis. Counsel for the steamer contends that there are serious 
contradictions in the testimony of the mate of the schooner ; but, upon 
a careful analysis of the évidence, we think they are more apparent 
than real, and are satisfied that he did not exhibit the binnacle light 
till just as he called the captain, when for some little time the steamer, 
showing her mast-head and red light and some lights through the dead 
lights on her port side, was bearing down on him apparently un- 
conscious of the schooner's proximity. There are sufificient instances 
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in the reports of steamers navigating the North Atlantic in fog at a 
rate of speed too great to enable them to discover the présence of 
privileged vessels in time to avoid tliem to insure the court's apprécia- 
tion of the mate's remark, "Every time I see a steamer, I think she 
is going to run into us." No antécédent fault on the part of the 
schooner had produced the perilous situation. She was sounding her 
fog horn, a good one, and kept her course and speed until the end. 
The apparent risk was induced by the fault of the steamer in .running 
in a fog so thick (as the second officer says) that a light could not be 
seen until less than the ship's length away, and at a rate of speed so 
high that she was almost on top of the schooner before her navigat- 
ors heard the fog horn. Under thèse circumstances, we are not in- 
clined to hold the schooner in fault because the mate, terrified in the 
présence of impending péril, lost his head so conipletely as to do the 
one thing which made the threatened catastrophe certain. 

As to the damages the commissioner has followed the authority 
of La Champagne (D. C.) 53 Fed. 398, which lays down the rule to 
be followed in similar cases. As to minor criticisms of his findings, 
we concur with the district judge that they are without merit. 

The decree is affirmed, with interest; but, since both sides ap 
pealed, without costs of this appeal. 



ERIKSSON V. GOODWIN et al. 

(Circuit Court of Appeals, Second Circuit. April .30, 1907.) 

No. 245. 

Négligence— Dkfective Car Coupling— Failube to Inspect. 

A train of cars loaded wltii saiid au<î operated by défendants wa? being 
baclied upon a pier for tlie purpose of dumping the sand into a scow 
which was hired by défendants, when the coupling between the locomotive 
and the flrst car brolve, and tlie cars ran by their ac^iuired momentum 
with such force against the buniper at the end of the track that the 
end car mounted the bumper and spllled its load upon the scow, iujuring 
libelant, who was the wife of the owner and rightfully on the scow and 
at the place where the injury occurred. The évidence tended to show 
that the breaking of the coupling was due to improper handling of the 
cars by the engineer or to its defective condition. Ileld that, in either 
case, the défendants were chargeable with négligence, which rendered 
them liable for the injury, in tlie absence of any évidence to show the 
condition of the coupling, or that it had been recently examined to as- 
certain whether it was safe for ordinary use. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

W. J. Martin and John F. Foley, for appellants. 
Nelson Zabriskie and Hyland & Zabriskie, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. As the witnesses in this case were examined in 
the présence of the district judge, and his conclusions upon the facts 
dépend wholly upon the weight he gave to their testimony, and his opin- 
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ion of their credibility and intelligence, the case is not one in which ît 
would be proper for the court to interfère with his findings of fact. 

The libelant is the wife of the owner and master of a scow beat, and 
resided with him upon the boat, and, while the boat was receiving 
a load of sand from the appellants at their dumping trestle, she was 
injured by being struck with part of a car load which was premature- 
ly dumped, and fell upon the place on the scow where she happened 
at the time to be, instead of the part of the boat where the sand 
ordinarily would hâve been dumped. The scow was in the usual place, 
under the dumping trestle, and was there by the implied invitation of 
the appellants who had been loadmg it with sand, and, after it had 
been loaded and had carried away its loadmg several times, her hus- 
band had returned for another load. Customarily the sand was 
brought to the dumping trestle by a train of cars belonging to the 
appellants and operated by their employés, and, when one of the 
cars was brought into the proper position, it was dumped from the 
side against a shield, and thus the sand was directed and thrown into 
the scow below. On the occasion in question the train consisted of six 
loaded cars attached to a locomotive which was backing them to the 
dumping place, and, when the train was some little distance away, the 
coupling between the locomotive and the car to which the locomotive 
was attached gave way, and the train by the momentum which it had 
previously acquired ran with such force against the bumper at the 
rear of the track and dumping place that the front car mounted the 
bumper, and spilled its contents on the boat below. If the coupling 
had not given out, the locomotive could hâve so regulated the move- 
ment of the train as to bring the cars safely into the proper position 
for being dumped. 

The only question in respect to which there is any fair doubt is 
whether the district judge should bave found the appellants guilty 
of négligence. The libelant was properly upon her husband's scow, 
and ail those who were properly upon it were there upon the implied 
promise of the appellants to use reasonable care that they should 
not be subjected to any unnecessary danger during the loading opéra- 
tions. 

The évidence indicates that the coupling gave way, either because 
it was so defective that it was unsafe for ordinary use, or because the 
engineer shut oiï the steam of the locomotive too abruptly. If the 
coupling was unsafe for ordinary use, and liable to break, although 
not subjected to any unusual strain, the appellants knew or were bound 
to know that it might give out at a critical time and under conditions 
similar to those in the présent case. They were also chargeable with 
knowledge that, if it should give out under such circumstances, the 
safety of the persons upon a boat under the dumping place would be 
more or less jeoparded. Consequently they were under the duty of 
exercising ordinary care to ascertain whether it was in a reasonably 
fit condition for use upon the occasions when its use was required. 
No évidence of the slightest value was ofïered by them to show the 
préviens condition of the coupling, or how long it had been in use, 
or that there had been any récent examination of it to ascertain wheth- 
er it was safe for ordinary use. If it broke without being subjected 
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to any extraordinary strain by the act of the engineer in shutting off 
the steam of his engme too abruptly, the presumption is that it vvas not 
fit for ordinary use. On the other hand, if the coupling gave way 
because of the carelessness of the engineer, the défendants were liable 
because his négligence is to be imputed to them. Whether the ac- 
cident happened from the one cause or the other, or from the com- 
bination of both, we think neghgence was sufificiently estabUshed. 
The judgment is affirmed, with interest and costs. 



McCALMONT v. DANNING. 

(Circuit Court of Appeals, Third Circuit. April 19, 1907.) 

No. 9. 

Banks and Banking— Discount of Fbaudulent Papee— Knowledge or Or- 

FICEE. 

A bank is not chargeable witli notice of f raud in the ineeption of a noté 
which it discounted merely because Its président liad knowledge of the 
facts, which was gained by him in his capacity as an olHcer of another 
corporation, where he had nothing to do with the discounting of the 
note, and had no knowledge of it at the time. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Banks and Bank- 
ing, §§ 285, 286.] 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

E. R. Walker, for plaintiff in error. 
John S. Applegate, for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and LAN- 
NING, District Judge. 

BUFFINGTON, Circuit Judge. In this case John E. Lanning, re- 
ceiver of the Monmouth Trust & Safe Deposit Company, brought suit 
against Robert McCalmont on a negotiable promissory note for $5,- 
000, dated January 28, 1903, payable to his own order in four months, 
and by him indorsed. The court below gave binding instructions for 
plaintiff, which action is hère assigned for error. 

After examining the proofs, we are of opinion there was, under 
the proofs, no question to submit to the jury. Assuming, for présent 
purposes, that fraud was practiced on the défendant in securing from 
him the note for the stock of the Fraser Mountain Copper Company, 
and that Twining, the président of that company, had knowledge of that 
fact, still the mère fact that such officer was aiso président of the plain- 
tiff company does not visit the latter with notice. There is nothing in 
the record tending to show that the trust company did not discount 
the note in good faith before maturity, or that Twining had anything 
to do with, or indeed knew of, its discount. Now in Willard v. Denise, 
50 N. J. Eq. 482, 26 Atl. 29, 35 Am. St. Rep. 788, it is held that to 
visit a bank with knowledge of its ofHcer, gained in another relation, 
two things are necessary : First, possession by the agent of pertinent 
information; and, second, such agent's participation in the discount 
154 F.— 23 
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or purchase on behalf of the corporation. In view of that case and 
of First National Bank v. Christopher, 40 N. J. Law, 439, 29 Am. Rep. 
262, and Barnes v. Trenton Gaslight Co., 27 N. J. Eq. 33, we hold the 
trust Company was not visited with the knowledge of its président, 
Twining, and was, therefore, an innocent purchaser. 

The remaining question relates to a dispute as to whether the trust 
Company paid a certain check of the Fraser Mountain Copper Com- 
pany, and charged that company with such payment. The plaintifE in 
error contends there was évidence tending to show that the sum of $6,- 
678.81 (being the amount for which the check is alleged to hâve been 
given) was, after February, 1905, fraudulently entered as a débit item 
in the account of the Fraser Mountain Copper Company, and that the 
trial court erred in not submitting that évidence to the jury on the 
question of alleged fraud. Now such question of fraud rests whoUy 
on the testimony of Percival Kroehl, who says he examined the ledger 
account of the Fraser Mountain Copper Company in February, 1905 ; 
that the foregoîng item of $6,678.81 was not in it at that time, and that 
he then made a copy of the account which shows that fact. An ex- 
amination of the proofs shows to a démonstration that he overlooked 
that item in making his copy. Without going into a full analysis, it 
suffices to say that Kroehl's copy shows a crédit balance of $184.02 
when he made it. Now that balance cannot be obtained from the 
items in his copy unless the item of $6,678.81 is placed in the débit 
column. When to this is added the uncontradicted testimony of the 
accountant of the banking department of the state of New Jersey that 
he examined the books in February, 1903, and not only then found the 
item in the account, but that he found it also in a check. list kept by the 
trust company, it conclusively appears that the item had been paid 
on the check above mentioned. There being no évidence upon which 
the court could hâve sustained a verdict in favor of the défendant, a 
direction to find in favor of the plaintiff was not error. Randall v. 
Baltimore & Ohio R. R. Co., 109 U. S. 478, 3 Sup. Ct. 322, 27 L. Ed. 
1003. 

The judgment is affirmed. 



THE ASHER J. HUDSON. 

(Circuit Court of Appeals, Second Circuit. June 30, 1907.) 

No. 262. 

TowAOE— Abandonment of Tow— Liabilitt of Tua. 

Evidence held to support the fluding of tlie trial court that the leak- 
ing of a barge in tow which made It necessary to abandon her dld not 
resuit from her groundlng through the fault of the tug, but that it was 
due to her unseaworthy condition; and the tug also held not In fault 
for not sooner going In search of the barge after her crew had been taken 
off and she had gone adrlft at sea In the night, in view of the bellef of 
ail parties that she had foundered. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 45, Towage, i 36.] 

Appeal from District Court of the United States for the Southern 
District of New York. 

On appeal from a decree of the District Court for the Southern Dis- 
trict of New York dismissing the libel of the owners of the barge Centi- 
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pede to recover damages alleged to hâve been occasioned by tlie négli- 
gence of the tug Asher J. Hudson in towing the barge onto the shoals 
after passing Winter Quarter Lightship and in subsequently abandon- 
ing her. 

The facts fully appear in the opinion of the District Judge, which 
is reported in 145 Fed. 731. 

LaRoy S. Gove, for appellants. 
E. R. Baird, Jr., for appellees. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. The principal question involved is one of 
fact, viz., Did the tug tow the barge on the shoals after passing Winter 
Quarter Lightship ? The District Judge after hearing ail the witnesses 
determined this question in favor of the tug and, even though the tes- 
timony were evenly balanced, we should not feel justified in reversing 
his finding under the well-known rule of this court. The Wallace B. 
Flint, 130 Fed. 339, 64 C. C. A. 584. Not only are we satisfied that 
the District Judge was right, but we are unable to see, after reading 
the record, how any other conclusion could hâve been reached. The 
burden was on the libelants to prove that the tug was at fault in tow- 
ing the barge out of her true course into shoal water where she struck 
bottom, causing the leak which produced the disaster. Not only did 
they fail in this but the great prépondérance of testimony proves to 
our satisfaction that the course taken by the tug was the proper and 
usual one and that the situation which made it necessary for the crew 
of the barge to abandon her was caused by her own unseaworthy con- 
dition. 

There was no fault on the part of the tug after the crew had been 
taken from the water-logged barge. Everyone, including her own 
crew. expected her to sink and when it was discovered the next morn- 
ing that she was missing the master of the tug was not required to 
leave the barge Camp and go in search of the Centipede, as he had 
every reason to believe that she was then at the bottom of the océan. 
As soon as he heard that she was afloat he went to her assistance, but 
as she was then in charge of another tug his services were declined. 

There were marks on the Centipede's bottom indicating that she had 
been aground somewhere, but the fact that she was beached inside of 
Sandy Hook and remained there for twenty-four hours is sufficient to 
account for this condition of her bottom. The theory that thèse in- 
juries might hâve been caused at Sandy Hook is certainly more plausi- 
ble than that of the libelants, which is disproved by the great prépon- 
dérance of testimony. Although the bottom at the Hook is sandy 
there may hâve been hard substances where the Centipede was beached 
which, with the action of the wind and tide and the swells from pass- 
ing steamers, might well account for the injuries. 

It is enough, however, to say that it was incumbent upon the li- 
belants to prove that the injuries to the bottom of the barge were caused 
by the négligent towing of the tug and this, as we hâve seen, they 
hâve wholly failed to do. 

The decree is affirmed with interest and costs. 
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MICHAELSBN v. SEX:!URrTÏ MUT. LIFE INS. CO. 

(Circuit Court of Appeals, Third Circuit. May 13, 1907.) 

No. 20, March Term, 1907. 

Insurance— AwTciPATiNG Breach of Contbact fob Life Insubance— Rem- 

EDT. 

Under the law of New York the wrongful refusai of a life Insurance 
Company to recelve premiums on a poUcy which are due by Its terms and 
to continue the policy in force Is a breach of the contract which entitles 
the policy holder to malntain an action to recover damages therefor. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, §§ 513- 
515.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 150 Fed. 234. 

Ruby R. Vale and Edward W. Magill, for plaintiff în error. 
Joseph H. Taulane, Thomas Earle White, Fredric William Jenkins, 
and White, White & Taulane, for défendant in error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. In this case, Michaelsen, herein 
styled plaintiff, held a policy of insurance on his own life, issued by 
the Security Mutual Life Insurance Company, herein styled défend- 
ant It was agreed between the parties that plaintiff should surren- 
der his policy andi défendant should substitute for it another. Plain- 
tiff accordingly surrendered his policy, receiving a receipt therefor 
which stipulated "that the surrendered policy shall remain in full force 
and effect until the issuance of the new policy, unless previously ter- 
minated by failure to pay premiums thereon when due." Some time 
later défendant tendered him a new policy which plaintiff alleged was 
not the kind agreed to be delivered. He refused to accept the same, 
demanded a return of his old policy, and tendered the annual premium, 
thereon. The défendant refused to deliver that policy, and refused 
to receivè the premium thereon. Thereupon plaintiff brought suit, 
alleging two causes of action, viz. : First, that défendant had un-' 
warrantably refused to receive the annual premiums due on his origi- 
nal policy ; and, secondly, that défendant failed to carry out its agree- 
ment to substitute a particular kind of policy in exchange for the origi- 
nal policy. There was a gênerai verdict for plaintiff. Under the is- 
sues raised such verdict established the facts, iirst, that the défendant 
broke its contract to deliver the policy stipulated for, and, secondly, 
that it unwarrantably refused to accept the premiums on the original 
policy. The policy provided : 

"The place of this contract Is expressly agreed to be the Home Office of thei 
Association in the City of Blnghamton, New York, and this contract shall be 
governed by and construed only according to the laws of the State of New 
York." 

Now it is clear that under the décisions of the New York courts the 
obligation of the insured to pay the yearly premiums on his policy im- 
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plies a corresponding obligation on the insurer to receive such pre- 
miums yearly, so long as the policy remains in force. (Fisher v. Hope 
Mutual Life Insurance Comany, 69 N. Y. 163), and an unjust refusai 
to accept such premiums constitutes a breach of the contract (Speer 
V. Phœnix Life Insurance Company, 36 Hun [N. Y.] 324). In the 
latter case it is said: 

"The défendant by refusing to receive the premium and continue the policy 
brolie the contract at the date of such refusai, and subjected itself to the 
cousequences that follow the breach of a binding agreement. The plaintifC 
has two remédies: One, to euforce the policy in equity by compelliiig the com- 
pauy to receive the premium and continue the Insurance in force; the other, 
to recover at law such damages as he sustained by reason of the breach." 

In People v. Security, etc., Co., 78 N. Y. 125, 34 Am. Rep. 523, it 
is said: 

"The agreement Is necessarily Imphed that the Company will receive the 
premiums and keep the policy iu life. * * * Therefore when it violâtes the 
law, * * * nialîes it impossible for the assured to pay premiums, and fails 
to carry the policies, it has broken its engagements with its policy holders and 
becomes liable to them on account of such breach. The policy holders then 
hâve a claim for damages, just as they would hâve if while doing business 
it had without just cause refused to receive the payment of premiums and to 
continue the policies in life." 

In Kenyon v. National Life Ass'n, 39 App. Div. 293, 57 N. Y. Supp. 
60, it was held that where the company wrongfully refused to re- 
ceive a premium the insured "might elect to consider the policy at an 
end and bring an action to recover the just value of the policy." Un- 
der the décisions referred to, a right of action upon a wrongful re- 
fusai to accept accrued, and an action could bave been maintained in 
the courts of New York. That action being brought in the court be- 
low, the plaintiff, under the facts determined by this jury, was en- 
titled to hâve bis damages assessed in accordance with our décision in 
Suprême Council v. Black, 123 Fed. 650, 59 C. C. A. 414. Notwith- 
standing such a verdict for the plaintiff, the court below felt con- 
strained under certain New York décisions to enter judgment for the 
défendant on the ground that, this being a New York contract, a suit 
for damages would not lie in New York on an anticipatory breach of 
an Insurance policy by a mutual Insurance company. In view of the 
express holdings above noted that such an action will lie, we cannot 
accord to the cases cited the effect given by the court below. The case 
of Langan v. Suprême Council, 174 N. Y. 370, 66 N. E. 932, does not 
hold there can be no anticipatory breach whatever of an insurance 
policy which will warrant a suit in the New York courts for damages 
of a breached contract, but only that the facts of that case did not 
show a breach of contract which justified an action for damages. Far 
from denying that there could be no breach by way of anticipation ; 
the contrary is virtually assumed. Thus the court say : 

"It is assumed by the plaintiff that there has been such a breach of the 
defendant's contract of insurance as to entitle him to bring an action for the 
recovery of damages therefor. This assumption is incorrect. * * * The 
action of the défendant in the attempted amendment of the by-law which 
was in force when the plaintiff joined the association and received his cer- 
tiflcate was wholly inefCectual to deprive him of any rights which had be- 
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come vested. It was beyond the power of the défendant to affect the ob- 
ligation expressed in tlie certiflcate, witliout ttie consent of its holder. 
Weber v. Suprême Tent of K. of M., 172 N. Y. 490, 65 N. E. 258, 92 Am. St. 
Rep. 753. If, therefore, the amendment was void and Inoperative, tlie cou- 
tract of Insurance remained unaltered and impaired. Its euactment con- 
stituted no breaeli of contract." 

The case of Kelly v. Security Company/186 N. Y. 16, 78 N. E. 584, 
turned on the question of the sufficiency of the pleadings. It was 
there said : 

"Wbat breach was alleged? Tlie only allégation on that subject Is that 
the défendant wrongfully declared the contract 'void and forfeited,' denied 
that the plaintiff had 'any riglits thereunder,' and refused 'to continue said 
policy in force.' • * * There is no allégation of a refusai to receive pre- 
mlums or give receipts therefor." 

Manifestly that case is not controlling in a case like the présent, 
where the çompany wrongfully retained the policy, wholly répudiâtes 
it, and absolutely refuses to receive any premiums thereon. We are 
therefore of opinion the judgment should be reversed and the court 
below directed to enter judgment for the plaintiff. 



RUBBER TIRE WHEBL CO. v. MILWAUKEB RUBBER WORKS CO. 

(Circuit Court of Appeals, Seventh Circuit. April 16, 1907.) 

No. 1,336. 

1. Patents— ScoPB of Monopoly Gbanted— Effect or State Statutes. 

A State statute cannot interfère with the monopoly granted to a pat- 
entée and his assignées under the fédéral laws. 

2. Same— PoLioY OF Patent Laws. 

The public policy declared by the patent laws is that it Is for the beneflt 
of the public to stimulate invention and that inventors shall publish their 
inventions, and to that end, and in considération of such publication, to be- 
eonie effective at the end of 17 years, they insure to a patentée in the 
meantlnie absolute protection in the right to exelude every one else from 
maklng, ùsing, or vending the thiug patented without his consent. 

[Ed. Note. — For cases in point, see Ceiit. Dig. vol. 38, Patents, § 1.] 

3. Same — LicENSES— Legality of Conditions. 

Use of a patented invention cannot be had exeept on the inventor's 
terms, and the requirement that a licensee .loin other licensees in a eom- 
bination or pool to control the priées and output of an innocuous patented 
article is nOt in violation of the Shennan anti-trust act of July 2, 1890 (26 
Stat. 209, c. 647, § 1 [U. S. Comp. St. 1901, p. 3200]). Patented articles, un- 
less and until they are released by the owner of the patent from the do- 
minion of his monopoly, are not articles of trade or commerce among the 
several states wli-Mn the meaning of such act, because they are not articles 
in which the people are entitled to f reedom of trade. 

4. Same — Dbcbbb Adjudqing Invalidity — Scope and Effect. 

A suit for infringement of a patent is not a proceediug in rem, and a 
decree of a Circuit Court of Appeals in such a suit adjudgiug a patent 
void is binding only on the parties, and does not affect the validity of a 
liceuse contract subsequently made between the owner of the patent and 
others, which is enforceable as fully and to the same exteut in the circuit 
in which such decree was rendered as elsevvhere in the United States. 
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5. SaME— LlCENSK CONTEACT&— LeOALITT. 

A System oî contracta between the owner of a patent for rubber-tlred 
wheels and Its licensees, fixing uniform priées and the percentage of the 
whole output whlch should be made and sold by each licensee, and pro- 
viding that the business of ail should be supervised by commissioners ap- 
pointed by the licensor, is net rendered Invalld by a provision for the ac- 
cumulation of a fund by such commissioners wlth power to use the same 
with the consent of a majority in the purchase of tires from any or ail 
of the licensees and to sell the same to the trade at such prices as they 
Bhould deem for the best interest of ail ; It being wlthin the right of the 
owner of the patent, either itself or through its licensees, to push the sale 
of its tires, and, in doing so, to undersell the makers of other tires or in- 
fringers. 

In Error to the Circuit Court of tha United States for the Eastern 
District of Wisconsin. 
For opinion below, see 142 Fed. 531. 

A. L. Humes and Edwin E. Jackson, Jr., for plaintiflf in error. 
Charles Quarles, for défendant in error. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. Plaintiflf in error began this action to 
recover royalties on account of defendant's use, under a license system 
set forth in the complaint, of patent No. 554,675, issued February 18, 
1896, to Grant, plaintiflE's assigner, for an improvement in rubber-tired 
wheels. The license systeni was embodied in three papers, Exhibits 
A, B, and C. That they "were ail executed at one and the same time 
and were intended to constitute and did constitute one agreement" is 
not open to question, for such is the explicit admission in defendant's 
answer. The covenants of défendant must therefore be taken as hav- 
ing been made in considération of plaintiff's grant. The license Sys- 
tem, briefly, was this: Plaintifï authorized 18 companies, of which 
défendant was one, to make, use, and sell tires under the patent for 1 
year; each company's share of the trade was fixed at a certain pro- 
portion of the whole, defendant's at 2 per cent. ; two qualities of tires 
were to be made ; the minimum selling price of the first quality was 
established at 65 cents a pound, of the second quality at 55 cents a 
pound; each company agreed to pay plaintifï monthly 4 per cent, of 
its sales, and, if in any month its sales proved to be larger than its 
proportional share of the total sales for that month, to pay plaintiff 
an additional royalty of 20 per cent, of the amount over its quota; 
plaintiff agreed to employ a commission of five persons to supervise 
the transactions of ail the parties, and to turn over to the commission 
ail royalties în excess of 2 per cent. ; from the moneys so put into 
their hands the commission, after deducting their expenses and com- 
pensation for services in supervising and auditing, were to pay month- 
ly to any company that had sold less than its quota of the preceding 
month's total business a sum equal to 20 per cent, of such deficiency; 
the commission then were to accumulate $50,000, and to distribute 
any sums in excess monthly among the conjpanies according to their 
quotas of the trade, and at the expiration of the arrangement to dis- 
tribute ail funds then on hand; and it was agreed in paragraph 10 
"that the commission shall hâve power upon the written consent of a 
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majority of the parties in interest hereto, to purchase tires from any 
or ail of the parties hereto at the priées hereinbefore provided and to 
dispose of such tires to the trade at such priées as said commission 
shall deem to the interest of ail the parties hereto, and in making such 
purchases the commission is hereby authorized to use any money in its 
possession." The complaint proceeded to charge that défendant im- 
der this arrangement had made and sold certain amounts of the pat- 
ented tires on which it had failed and refused to pay the stipulated 
royalties. 

The défenses were that the arrangement was in violation of the 
Sherman anti-trust act of July 2, 1890 (26 Stat. 209, c. 647, § 1 [U. 
S. Comp. St. 1901, p. 3200]), and of section 1791J of the Wisconsin 
Statutes of 1898, which prohibits Wisconsin corporations (défendant 
was one) from entering into any arrangement or contract intended to 
restrain compétition in the supply or price of any commodity consti- 
tuting a subject of commerce within the state. As reasons why de- 
fendant's promise to pay was unenforceable in the face of those stat- 
utes, the answer averred that the letters patent "were and were be- 
lieved by ail the parties to said agreement to be invalid and void, and 
had been so adjudged by the United States Circuit Court of Appeals 
for the Sixth Circuit, and that the Suprême Court of the United States 
had refused to review such décision ; that said patent was resorted to 
in said contracts merely as a pretext to enable said contracting parties 
to évade the laws; and that said contracts were not and were not in- 
tended to be license contracts under letters patent, but were intended 
to establish and bring about the illégal trade. combination herein men- 
tioned; that the aforesaid purpose was carried out by the said agree- 
ment, and by reason thereof the price of the articles of commerce men- 
tioned in plaintifif's complaint was raised beyond the former price there- 
of and beyond the natural and legitimate price thereof; and that the 
amount of said articles manufactured by the said parties was, by rea- 
son of said combination and monopoly, restricted." 

A jury having been duly waived, the court heard the évidence, en- 
tered findings of fact and conclusions of law, and thereupon rendered 
judgment for défendant. 

The court found that plaintifif was the owner of the patent; that 
the patent was valid; that prior to the exécution of the contracts in 
suit the patent had been sustained by the Circuit Court for the Southern 
District of New York, 91 Fed. 978, by the Circuit Court for the South- 
ern District of Ohio (unreported), by the Circuit Court for the North- 
ern District of Georgia, 116 Fed. 629, and by the Court of Appeals for 
the Republic of France, and had been deciared invalid by the Circuit 
Court of Appeals for the Sixth Circuit, 116 Fed. 363, 53 C. C. A. 583, 
and the Suprême Court had declined to take the case on certiorari, 
187 U. S. 641 ; that after the last-named décision was rendered, and 
down to the exécution of the contracts in suit, the manufacturers of 
tires disregarded the patent, paid no royalties, and eut the prices of 
thé respective qualifies to 50 and 40 cents a pound; that ail of the 
parties to the contracts in suit entered into the arrangement in good 
faith, believing that the patent was valid and that the adverse décision 
was erroneous; that ail of the manufacturers that had been infrin- 
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ging, except two small concerns, came into the pool ; that the provision 
in paragraph 10 was never in any manner acted upon or executed; 
that défendant made and sold tires under the contracts, and failed to 
pay plaintiff certain specified sums which were due if the promise to 
pay was enforceable; that after the expiration of the arrangement 
priées went back to former rates. 

As conclusions of law the court stated (1) that the patent was and 
is valid; (2) that the décision of the Court of Appeals for the Sixth 
Circuit is controUing only between the parties to that case and their 
privies ; (3) that as a practical resuit, however, the efïect of that dé- 
cision is to dénude the patent of the attributes of a monopoly in that 
circuit; (4) that the provisic s of the contracts respecting the pay- 
ment of royalties are separate from the provisions of paragraph 10, 
and are not thereby rendered illégal or void ; (5) that the contracts au- 
thorized the création of a fund for crushing compétition in Interstate 
commerce throughout the whole country, not only in Grant tires but 
in ail other rubber tires; (6) that the contracts make an illégal com- 
bination under the laws of the United States, and are illégal and void. 

The assignments of error go to the third, fifth, and sixth conclusions 
of law. 

The Wisconsin statute is eliminated not only because it is not in- 
volved in any assignment of error, but also because a state cannot sub- 
tract from the right conferred upon a patentée and his assigns by the 
fédéral laws. Columbia Wire Co. v. Freeman Wire Co. (C. C.) 71 
Fed. 302 ; U. S. Consolidated Seeded Raisin Co. v. Griffin & Skellv 
Cc, 126 Fed. 304, 61 C. C. A. 334. For the protection of the physical 
or moral healtli of its citizens a state may restrain the use of "the cor- 
poreal thing or article brought into existence by the application of the 
patented discovery" (Patterson v. Kentucky, 97 U. S. 501, 24 L- Ed. 
1115), but such a laying on of hands does not touch the monopoly of 
the fédéral grant. Nothing in this record questions the innocence of 
rubber tires. 

Apart from any support that may be afforded by the third and fifth 
conclusions, is the sixth conclusion sound? Does the Sherman law 
shield the défendant from its promise to pay? 

Under its constitutional right to legislate for the promotion of the 
useful arts, Congress passed the patent statutes. The public policy 
thereby declared is this : Inventive minds may fail to prodvice many 
useful things that they would produce if stimulated by the promise 
of a substantial reward; what is produced is the property of the in- 
venter ; he and his heirs and assigns may hold it as a secret till the end 
of time ; the public would be largely benefited by obtaining conveyances 
of thèse new properties ; so the people through their représentatives 
say to the inventer : Deed us your property, possession to be yielded at 
the end of 17 years, and in the meantime we will protect you absolute- 
ly in the right to exclude every one from making, using, or vending the 
thing patented, without your permission. Bloomer v. McQuewan, 
14 How. 539, 548. 14 L.'Ed. 532; United States v. American Bell 
Téléphone Ce, 167 U. S. 224, 17 Sup. Ct. 809, 42 L. Ed. 144; Be- 
ment v. National Harrow Co., 186 U. S. 70, 22 Sup. Ct. 747, 46 L. 
Ed. 1058 ; Good v. Daland, 121 N. Y. 1, 24 N. E. 15 ; Fuller v. Berg- 



362 154 FEDERAL EEPOETEK. 

er, 120 Fed. 274, 56 C. C. A. 588, 65 L. R. A. 381; Victor Talking 
Machine Co. v. The Fair, 123 Fed. 424, 61 C. C. A. 58 ; Rupp-Witt- 
genfeld Co. v. ElHott, 131 Fed. 730, 65 C. C. A. 544. Congress put 
no limitations, excepting time, upon the monopoly. Courts can create 
none without legislating. The monopoly is of the invention, the men- 
tal concept as distinguished from the materials that are brought to- 
gether to give it a body. Use of the materials, as noted above, may be 
enjoined as injurions to the public ; but that does not invade the 
monopoly. Use of the invention cannot be had except on the invent- 
or's terms. Without paying or doing whatever he exacts, no one 
can be exempted from his right to exclude. Whatever the terms, 
courts will enforce them, provided only that the licensee is not there- 
by required to violate some law outside of the patent law, like the doing 
of murder or arson. Does the requirement that the licensee join 
other licensees in a combination or pool to control the priées and 
output of an innocuous patented article violate the Sherrrian law ? We 
cannot dispose of the question on the authority of Eement v. National 
Harrow Co., 186 U. S. 70, 23 Sup. Ct. 747, 46 L. Ed. 1058 (see Unit- 
ed States Consolidated Seeded Raisin Co. v. Griffin & Skelly Co., 126 
Fed. 364, 61 C. C. A. 334), for according to our reading the question 
was expressly excepted from the décision; and so, aided by the déc- 
larations of gênerai principles in that and other cases, we must formu- 
late our own answer. 

Under its constitutional right to regulate Interstate commerce Con- 
gress made illégal "every contract, combination in the form of trust 
or otherwise, or conspiracy in restraint of trade or commerce among 
the several states," and subjected to liability to fine or imprisonment 
"every person who shall monopolize, or attempt to monopolize, or 
combine, or conspire with any other person or persons, to monopolize 
any part of the trade or commerce among the several states." Con- 
gress, having created the patent law, had the right to repeal or mod- 
ify it, in whole or in part, directly or by necessary implication. The 
Sherman law contains no référence to the patent law. Each was 
passed under a separate and distinct constitutional grant of power; 
each was passed professedly to advantage the public; the necessary 
implication is not that one iota was taken away from the patent law ; 
the necessary implication is that patented articles, unless or until they 
are released by the owner of the patent from the dominion of his 
monopoly, are not articles of trade or commerce among the several 
states. The evils to be remedied by the Sherman law are well under- 
stood. Articles in which the people are entitled to freedom of trade 
were being taken as the subjects of monopoly ; instrumentalities of 
commerce between which the people are entitled to free compétition 
were being combined. The means of efïecting and the form of the 
combination are immaterial ; the resuit is the criterion. The true 
test of violation of the Sherman law is whether the people are injured, 
whether thev are deprived of something to which they hâve a right. 
Northern Sécurities Co. v. United States, 193 U. S. 197, 24 Sup. Ct. 
436, 48 L. Ed. 679. 

Grant produced. a new integer in the useful arts. See Consolidated 
Rubber Tire Co. v. Firestone Tire & Rubber Co. (C. C. A., Second 
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Circuit, February 1, 1907) 151 Fed. 237. Plaintiff, as his successor 
in interest, is the owner of a valid patent. That stands as an unques- 
tionable fact on this writ of error. The only grant to the patentée 
was the right to exclude others, to hâve and to hold for himself and 
his assigns a monopoly, not a right limited or conditioned according 
to the sentiment of judges, but an absolute monopoly constitutionally 
conferred by the sovereign lawmakers. Over and above an absolute 
monopoly created by law, how can there be a further and an unlaw- 
ful monopoly in the same thing? If plaintiff were the sole maker of 
Grant tires, how could plaintiff's control of priées and output injure 
the people, deprive them of something to which they hâve a right? Is 
a greater injury or deprivation inflicted, if plaintiff authorizes a com- 
bination or pool to do what plaintiff can do directly? To say yes 
means that substance is disregarded, that mère words confer upon 
the people some sort of a right or interest counter to the monopoly, 
when by the terms of the bargain the people agreed to claim none un- 
til Grant's deed to them shall hâve matured. 

True that "it is as important to the public that compétition should 
not be repressed by worthless patents as that the patentée of a really 
valuable invention should be protected in his monopoly." Pope Mfg. 
Co. V. Gormully, 144 U. S. 224, 234, 12 Sup. Ct. 632, 36 L. Ed. 414. 
But worthless patents and other supposititious cases are not on review. 

What is stated as the third conclusion of law does not affect the re- 
suit. The case in the Court of Appeals for the Sixth Circuit was not 
a proceeding in rem. The défendant in that particular suit has a de- 
cree on which, if he were again sued for infringement of the Grant pat- 
ent, he could base a plea of res adjudicata. That plea would be as 
goo» in the other circuits as in the Sixth. No other member of the 
public could plead that decree in any circuit. The right conclusion 
of law from the facts found is that, so far as the parties to the con- 
tract in suit are concerned, the patent is valid throughout the United 
States, and is enforceable against every one who is not able to shield 
himself behind an crroneous decree. If any inference of fact (or 
prophecy) was to be drawn from the facts found, it should hâve been 
ihat the Court of Appeals for the Sixth Circuit will not exempt other 
members of the public from the monopoly of the Grant patent. That 
infringers may be more contumacious in one locality than in another 
does not change the rights of the parties before the court. If de- 
fendant, or any other of those who entered the pool, had been before 
the court below in an infringement suit, the validity of the patent and 
defendant's use thereof without license would hâve compelled a de- 
cree enjoining the sale of the patented articles in Michigan, Ohio, Ken- 
tucky and Tennessee and requiring an accounting of sales already 
made. Consequently there was full warrant for the parties to the . 
contract in suit to agrée to pay for the use of the patent throughout the 
United States. 

None of the provisions of the contract, in our judgment, touched 
any matter outside of the monopoly under the patent. The control 
of priées and output, for reasons already stated, did not deprive the 
public of any right. Both before and after the period covered by the 
contract the market was demoralized, prices were eut, and the ownef 
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of the patent was getting nothiiig except by the slow and expensive 
process of litigation ; but the public was not entitled to profit by com- 
pétition among infringers. The internai agreements relating to roy- 
alties, proportioning the business, supervision, and penalties, did not 
afifect or concern the public at ail. Equally innocuous, in our view, 
was the matter stated as the fifth conclusion of law. First, the public 
was not injured, because the finding of fact is that the provision was 
never acted upon in any wày. Second, if a défense had been predi- 
cated on the présence of that provision in the contract, it would hâve 
been unavailing, because that provision is separable from the royalty 
and other valid parts of the contract. And, third, the owner of the 
patent had the riglit, either alone or through licensees, to accumulate 
funds with which to push the Grant tire on the market, and in so 
doing to undersell the makers of other tires and infringing makers of 
the Grant tires. It is not for a defendant's sake that courts listen to 
the défense that he ought not to pay because bis promise was under 
an arrangement to injure the public. The public is not injured by 
an arrangement to compete with adversaries for the public's patronage. 

The évidence bas not been brought up. No assignment of error 
questions the fullness and accuracy of the finding of facts. No cross- 
assignment has been made. The amount due, with interest to the 
date pf entering the judgment hereby directed, can be computed. 

The judgment is therefore reversed with the direction to enter judg- 
ment in plaintiff's favor. 

GROSSCUP, Circuit Judge (concurring). I concur in the fore- 
going judgment; but am not prepared to liold that patented articles 
are never, under any circumstances, articles of trade or commerce 
among the several states, within the meaning of the Sherman Act ; 
and do not think that that premise is essential to the conclusion arrived 
at. 

The patentée, in this case, in good faith believed the patent valid, 
as did also ail the parties entering into the contracts. Whatever, there- 
fore, their efïect may hâve actually been, the contracts were not in- 
tended tp affect priées, except as the parties believed they had the right, 
because of the patent, to fix and maintain priées. 

Now were the patentée the manufacturer, he would unquestionably 
hâve had the right to fix and maintain his own priées; and were the 
other parties to the contract manufacturers for the patentée, at a given 
figure for such manufacture, the patentee's right to fix and maintain 
the selHng priée would still remain ; nor could this be questioned were 
he to make the manufacturers his selling agents also. How, then, 
does the contract under review make a case in which the patentée, 
through his manufacturer, is not entitled to fix and maintain priées — 
how is the arrangement, in efïect, différent in any .way of restraining 
trade or compétition, from the arrangement just supposed, in which the 
patentée unquestionably has that right? 

True, in the case under review, the manufacturers, as to the public, 
are not competitors ; but neither would they be in the cases supposed ; 
in both cases the public suffering nothing, except what the patentée 
had the right to exact; for so long, at least, as the patentée is not 



INDIANA MFG. CO. V. J. I. OASB THKESHING MAOH. CO. 3C5 

exacting, as the value of his invention, an unreasonable sum (and his 
action in that respect is not hère questioned) it is within his own rigiit 
to say whetlier the priée exacted should be retained by himself, or shall 
be distributed among the people manufacturing for him. The con- 
tracts, therefore, in the case before us, having been made in good faith, 
and not as a mère subterfuge, I can see in them nothing that the Sher- 
man Act was intended to prevent. 



INDIANA MFG. CO. T. J. I. CASE THKESHING MACH. CO. 
(Circuit Court of Appeals, Seventh Circuit. Aprll 16, 1907.) 
No. 1,334, -! 

Il Patents— iNFEiNGEMEiny-SuiT by Owneb Against Licensee. 

A suit by tiie owner of patents to enjoin a licensee from using any of the 
patented devices except on the terms imposed by the license contract is not 
one for the spécifie performance of the contract, but is one to enjoin in- 
fringement of the patents by excluding défendant from that part of the 
patent domain not granted by the contract, and is maintainable in a féd- 
éral court of equity irrespective of the validity of the contract. 

[Ed. Note. — For cases in point, see Cent Dig. toI. 38, Patents, 5 312V2. 

Jurisdiction of fédéral courts In suits relatlng to patents, see note to 
Bailey v. Mosher, 11 C. 0. A. 313.] 
3t. Same— Validity and Scope— Pneumatio Steaw Stackebs. 

The Buchanan patent No. 467,476, for a pneumatic straw staclîor, cov- 
ers the uniting of old éléments to form a novel and useful combination oC a 
generic character, and its claims are not limited In scope by anytliing in 
the prior art Such patent is dominant in the art, and the patents to 
Nethery, Nos. 493,734 and 517,475, and to Landis, Nos. 512,553 and 514.2«(;, 
are for improvements only and subordinate thereto, and the uniting of ail 
In a single ownershlp is not therefore in restraint of compétition. 

S. MoNOPOLiES— Ekstbaikt oï Teadœ— Conteacts Eelating to Patented Ar- 
ticles. 

Complainant, whlch was the owner of a number of patents relatlng to 
pneumatic straw Stackers, granted licenses to manufacturers of thresbing 
machines by which they were given the right to use any or ail inventions 
covered by such patents and required to sell Stackers made thereunder at a 
stated priée and to pay complainant a royalty on each Stacker so made 
and sold. They were also given the right to use the Inventions covered by 
ai^r other patents relatlng to the art whlch should thereafter be acquired 
by complainant, and it did afterward acquire the ownership of practieally 
ail patents relating to such Stackers. Eeld, that such contracts were not 
In restraint of compétition and in violation of the Sherman anti-trust act 
of July 2, 1890 (26 Stat 209, c. 647 [U. S. Comp. St 1901, p. 3200]), but 
were within complainant's right under the patent laws, although ail of 
the manufacturers of threshing machines In the United States became II- 
censees, there being no right in the public to free compétition in articles 
covered by patents. 

[Ed. Note. — For cases in point, see Cent. Dig. vol, 35, Monopolles, §§ 
11, 13.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

Charles C. Linthicum and W. H. H. Miller, for appellant. 
Robert S. Taylor and I. K. Boyesen, for appellee. 

Before GROSSCUP, BAKER, and KOHI^SAAT, Circuit Judges. 
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BAKER, Circuit Judge. The appeal is from a final decree dismiss- 
ing appellant's bill for want of equity. 148 Fed. 21. 

A sufficient outline of the bill is this: Appellant ovvns certain pat- 
ents on pneumatic straw Stackers; in 1895 appellant licensed appellee 
for the lives of the patents to make, use, and sell Stackers embodying 
any of the inventions then owned or thereafter acquired by appellant, 
and used by appellee, on the terms that appellee maintain the price 
at $250, put on the patent marks, and pay appellant $30 royalty, and 
that appellant give appellee the benefit of any more favorable terms 
extended to subséquent licensees ; appellee accounted until 1902 ; in 
that year appellee sold Stackers under the license, but refused to pay 
$40,000 royalties that acqrued ; beginning in 1902 appellee made a so- 
called "Norton Stacker," omitted appellant's patent marks, refused to 
pay royalty on the ground that the Norton Stacker did not embody any 
of the inventions covered by appellant's patents, and threatened to put 
that Stacker on the market at a price less than $250 ; the Norton Stack- 
er did embody inventions covered by appellant's patents; beyond the 
damage that resulted from infringement, appellee's manufacture and 
sale of Norton Stackers was injuring appellant in this wise: Before 
and after 1895 appellant had granted similar licenses to other makers ; 
the validity of the patents had been universally recognized; on the 
patents appellant had built up a valuable property right in its System 
of licenses; appellee's conduct with respect to the infringing Norton 
Stacker was demoralizing to the System, and, if persisted in, would 
destroy its integrity. In addition to an accounting, an injunction was 
prayed to restrain appellee from further making, using, or selling 
Stackers in violation of appellant's rights as stated, or except in strict 
compliance with the terms of the license. 

This is not a bill for the spécifie performance of a contract. The 
court is not' asked to compel appellee to make and sell Stackers under 
the license, and to see to it that appellee maintains the price, puts on 
the patent marks, and accurately reports its sales. So fàr as this bill 
is concerned, appellee may quit the Stacker business any minute it 
sees fit. What is sought is an injunction against appellee's unlawful 
invasion of appellant's lawful patent monopoly. If appellee has not 
invaded, or if the monopoly is unlawful, appellant fails. If appellant 
had chosen tO accept appellee's répudiation of the license, a bill to 
exclude appellee utterly from the domain of the patents would bave 
lain. By declining to recognize the fact or the right of répudiation, 
appellant did not estop itself from askiiig to exclude appellee from that 
part of the domain which had not been granted, namely, the control 
of prices and methods. Stripped of ail averments in relation to ap- 
pellant's business built up on licenses, the bill states a good cause of 
action for iiiffingement of the patents. Thèse averments, as appel- 
lant rightly claims, show an aggravation of the injury resulting from 
the iniringeméjit, and constitute, therefore, an additional appeal for 
injunctive relief. That the bill properly invokes the aid of a court of 
equity, we hâve no doubt. Eurêka Co. v. Bailev, 11 Wall. 488, 20 
E. Ed. 209; Kinsman v. Parkhurst, 18 How. 289, 15 L. Ed. 385; 
Hardin v. Boyd, 113 U. S. 763, 5 Sup- Ct. 771, 28 L. Ed. 1141; West- 
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ern Union Tel. Co. v. Union Pac. Rld. Co. (C. C.) 3 Fed. 423, 731 ; 
McKay v. Smith (C. C.) 29 Fed. 295 ; Hat Sweat Mfg. Co. v. Porter 
(C. C.) 34 Fed. 745; Bail Glove Fastener Co. v. Bail & Socket Co. 
(C. C.) 36 Fed. 309 ; Am. Box. Mch. Co. v. Crosman (C. C.) 57 Fed. 
1021; Id., 61 Fed. 888, 10 C. C. A. 146; Heaton-Peninsular Co. v. 
Eurêka Specialty Co., 77 Fed. 294, 25 C. C. A. 367, 35 L. R. A. 738 ; 
Victor Talking Machine Co. v. The Fair, 123 Fed. 424, 61 C. C. A. 
58 ; Rupp & Wittgenfeld Co. v. Elliott, 131 Fed. 730, 65 C. C. A. 544. 

As a reason why it should not be compelled to pay delinquent roy- 
alties on Stackers confessedly made in accordance with the patents, 
appellee pleaded that appellant had itself first violated the license con- 
tract by extending to subséquent licensees more favorable terms than 
it granted to appellee. This partial défense we find to be unsupported 
by the évidence. 

We dismiss without notice other partial défenses which are not es- 
tablished bv the évidence, or which, if sustained by any proof, were 
not pleaded. Rubber Co. v. Goodyear, 9 Wall. 788, 793, 19 L. Ed. 
566. 

Answering the charge in relation to the Norton Stacker, appellee 
denied that that Stacker embodied any invention of any of appellant's 
patents. The validity of the patents was not questioned in the an- 
swer; but appellee, through its expert, brought into the évidence a 
very large number of prior patents with a view to limiting the claims 
relied on to less than their prima facie import. If this may not proper- 
ly be taken as an admission that the Norton Stacker infringes unless 
the claims be thus stripped of some of their apparent meaning, it never- 
theless accords with the fact; for, in our judgment, the différences 
between the Norton Stacker and the claims relied on, taking them as 
they read, are not even colorable enough to require discussion. So 
the question at this point is whether the prior art dépréciâtes the face 
value of the claims. 

The claims to be considered in the Buchanan patent. No. 467,476, 
January 19, 1893, are thèse: 

"(1) The couibiuiUioii. in ii jHieumatie straw elevator aucl Stacker, of the fan, 
the base portion C and an ui)lier portion I). hin^ed thereto. the adjacent ends 
of said two portions iieing fitted oiie within tlie otiier, whereb.y a sliding union 
is j)rovided as tlie relative positions lU'e oliansed. thus perniitting one i)ortion 
to be elevated relativel.y to the other wliile still maintainins a snbstantially 
air-tijrht relation between said two jiarts, snbstantially as set forth." 

■'(,">) The eonibiuation. in a straw elevator iuid Stacker, of tUe two portions 
C and 1), united by a hiuge or pivot, and a roiie E, seeured to the lower portion 
at one end, passiug aronnd the sheave on the upper portion, and returning to a 
wiudlass, also secnred to the lower portion, snbstantially as sho\vn and de- 
scribed. 

"(0) The coiubination, with a pneumatie straw elevator and Stacker, of a 
niouth portion hinged thereto, having an inclined upper side and an open under 
side, and means whereby said month portion may be adjusted to a desired po- 
sition, snbstantiall,y as set forth. 

"(7) The combinatlon, with a pneuinfttic straw elevator and Stacker, of a 
niouth portion D2, hinged thereto and adjustable thereon from a position sub- 
stantially in Une with Uie main portion of the Stacker to a position at an angle 
therewith, whereby the direction the straw takes at the point of discharge may 
be controlled, snbstantially as shown and described." 

"(9) The combination, with- a threshing machine, of a pneumatie straw ele- 
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vator and Stacker attaehed thereto, as described, and a fan located within the 
machine and commuuicating wlth said straw elevator, said fan being arranged 
centrally of said macliine and arranged to talîe its supply of air from tiie in- 
terior of tlie macliine, tlius drawing into itself the dust caused by the opération 
of said machine and discharging said dust into the straw, substantially as set 
forth." 

Straw may be dumped into a heap and allowed to rot; or, if treated 
as a valqable product, it may be built into a compact, symmetrical 
stack, practically impervious to weather conditions, and thus preserved 
for future use. Prior to the advent of the Buchanan Stacker, me- 
chahical conveyors had carried the straw from the separator to the 
men who built the straw stack. So far as this record shows (and the 
whole world bas apparently been ransacked to produce its bulky vol- 
umes), the patent of 1893 first disclosed a conception of means to free 
mankind from this most disagreeable and arduous manual task. Hère 
was a new resuit, of the first order of importance. The utmost that 
any préyious machine had donc was to save the labor of getting the 
straw to the men who arranged it with their pitchforks and tramped it 
to solidity. This machine, with its fan for creating the blast that forces 
dust and straw out through an air-tight pipe; with its turntable joint 
at the base Of the pipe, for latéral movement; with its substantially 
air-tight joiiit between the base and upper sections of the pipe, for 
vertical movement; with its adjustable mouthpiece at the outer end 
of the pipe, for controlling the direction and packing the blast-driven 
straw ; with its appliances for giving universality of movement to the 
pipe and for directing the mouthpiece ; ail under the hand of a single 
operator — built straw stacks. The prior art is rich in fans, turntable 
joints, flexible pipe joints, air-tight pipes, mouthpieces and nozzles, 
sheaves, ropes, and windlasses, used in many connections and for many 
purposes ; but Buchanan never claimed that he was the creator of any 
of thèse. The record exhibits many mechanical conveyors. They did 
well their work of saving the labor of the men who pitched the straw 
from the ground to the men on the stack; but the immense trade in 
them has been totally lost to the higher-priced machine that relieves 
both the men on the ground and the men on the stack. The Brins- 
mead British patent. No. 218 of 1868, shows the combination of a 
fan and a pipe that is capable of being raised and lowered. That this 
was nierely a pneumatic conveyor is sufficiently indicated by the pic- 
tures of the machine in opération, wherein a prominent feature is 
men on the stack with pitchforks in opération. The history of that 
machine has been traced. It never achieved success for its limited pur- 
pose, and long ago was numbered with the dead. Buchanan's patent 
No. 297,561, April 29, 1884, may prove that eight years before he 
reached the goal he perceived the benefits that would come from stack- 
ing straw pneumatically ; but it shows clearly that he then lacked the 
conception of means to accomplish the desired resuit. 

The claims are for combinations of admittedly old éléments. The 
combinations were novel and useful, and involved unquestioned inven- 
tion. The resuit was not merely new in degree; it was new in kind. 
Buchanan did not improve upon some one else's generic combination ; 
he brought forth something theretofore nonexistent as certainly as 



INDIANA MFG. CO. V. J. I. CASE THRESHING MACH. CO. 369 

if he had produced a new élément in the useful arts. Having evolved 
the conception of means to effect the new resuit, he found a variety 
of forms of the necessary éléments from which to sélect, some alone 
and some in partial combination. The prior art évidence, without 
basis in the answer, therefore assails the inventiveness of the claims 
rather than their scope. But the act of the inventer consisted of pic- 
turing in the créative imagination the new resuit, the new machine 
for achieving it, and the way to build the machine, rather than of the 
sélection and rearrangement of the éléments of dredges or of grain 
elevators or of straw conveyors, for "form, location and séquence 
of éléments are ail immaterial, unless form or location or séquence is 
essential to the resuit, or indispensable, by reason of the state of the 
art, to the novelty of the claim." Adam v. Folger, 120 Fed. 260, 56 
C. C. A. 540, and cases cited. Against the pneumatic Stacker of 
Buchanan's 1893 patent, the supplanted mechanical conveyors and the 
unsuccessful pneumatic conveyors are as nugatory as were the Hunt 
and Kelly barbed wires against the Glidden wire. The Barbed Wire 
Patent, 143 U. S. 375, 12 Sup. Ct. 450, 36 L. Ed. 161 ; Consolidated 
Safety Valve Co. v. Crosby Valve Ce, 113 U. S. 157, 5 Sup. Ct. 513, 
28 L. Ed. 939. 

Little need be said of the other patents. They involve improvements 
upon one or another essential feature of the pneumatic Stacker. Claims 
1 and 2 of the first Nethery patent, No. 493,734, March 21, 1893, call 
for a fan positioned flatwise within or under the rear end of the sepa- 
rator, with its eye upward, and a hopper to guide the straw and dust 
into the eye of the fan. Claims 1 and 2 of the second Nethery patent, 
No. 517,475, April 3, 1894, provide a construction whereby the Stacker 
may be more conveniently applied to a threshing machine already 
built, and means whereby the pipe, with its appliances for universal 
movement, may be mounted directly upon the turntable. Claim 1 of 
the first Landis patent. No. 512,553, Janjiary 9, 1894, exhibits a fan 
of the first Nethery patent, with a continuons web-plate to prevent 
the straw from coming into contact with the adjacent surfaces of the 
fan casing, thereby lessening friction and facilitating the discharge 
of the straw. Claim 2 of the second Landis patent. No. 514,266, Feb- 
ruary 6, 1894, discloses an improved mouthpiece whereby a greater 
range of distribution is afiforded and the scattering of the straw by 
side winds is prevented. We find that the Buchanan patent of 1892 
is dominant and the Nethery and Landis subordinate. But if the five 
be regarded as mère improvements upon the expired Brinsmead of 
1868 and Buchanan of 1884, the fact that they are well adapted to 
conjoint use is established by appellee's way of making an up to date 
Stacker. 

The remaining matter in the answer is this: Appellee "submits" 
that its contract with appellant is a part of a license System which is 
violative of the Sherman Law, Act July 2, 1890, c. 647, 26 Stat. 209 
[U. S. Comp. St. 1901, p. 3200]. If this is a mère interrogatory pro- 
pounded to the court, and not a joinder of issues of law or of fact or 
of both, appellee is not entitled to a further hearing. We will treat 
the submission, however, as taking issue with respect to the existence 
of a binding contract, and thus afïord appellee a standing in court 
154 p.— 24 
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wHile the question of the extent of the relief that should be granted 
to appellant is being considered. 

Appellee is using the patents. Its answer that it has no license to 
do so does not meet the prayer that it be enjoined from using the 
patents except in accordance with the license. If there be no license, 
an injunction, even in the form prayed for, will prevent appellee from 
using the patents for the future. The answer of no license, however, 
does reach thè question of damages for the past. One way, royalties ; 
the other, profits, etc. Appellant demands royalties. And throughout 
the valid relationship of licensor and licensee, appellant has the right 
not only to royalties, but also to appellee's silence respecting the validi- 
tv and prima facie scope of the patents. Siemens-Halske Electric 
Co. V. Duncan Electric Mfg. Co., 142 Fed. 157, 73 C. C. A. 375. 

Appellant (treating it as standing from the beginning in the shoes 
of the patentées) commenced to manufacture pneumatic Stackers in 
1891. The Stacker had to be built into the separator. During 1891 
36 Stackers were built into 19 différent makes of separators. In 1893 
Gaar, Scott & Co., large manufacturers of threshing machinery, ap- 
plied for license to build Stackers into their own separators at their 
own factory. That license fixed the royalty at $30 and the selling 
price at $250, the same that appellant exacted from its own customers ; 
provided that the licensee should be entitled to use ail patents subse- 
quently acquired by appellant, without additional royalty; and gave 
the licensee the benefit of any better terms that might subsequently 
be granted to others. By 1895 nearly ail of the makers of threshing 
machinery had applied for and received, on the terms granted to Gaar, 
Scott & Co., licenses to build the Stackers into their own separators 
at their own shops. Meantime appellant, at its own shops, continued 
to supply the demand for Stackers to be built into old separators. 
Since 1895, the difïerent makers being then willing to put Stackers 
into old as well as into new separators, appellant has not been building 
Stackers for the trade. As patents for improvements were issued from 
time to time appellant bought them up, in the main, until now it owns 
practically ail of the patents that pertain to this art. 

One attack upon appellant's license System is based upon the num- 
ber of licensees. Ail the makers of threshing machinery hâve corne 
into the System. That this resulted, without any concert of action on 
the part of the licensees, solely from a policy pursued by appellant 
through a course of years, is virtually admitted and is clearly proven. 
Appellant started out to supply the trade. That was its exclusive 
right. It committed no ofïense against the public in establishing the 
price at $250. The public could not force it to license another to make 
its device. If it had stopped with the first license to Gaar, Scott & 
Co., appellee apparently concèdes that the Sherman law would not 
hâve been violated. But hâve not the people been given something 
beyond their power to demand, in a, policy that permits a custoraer 
to get a Stacker as a part of the sçparàtor of his choice, not merely in 
connection with a favored separator? The contracts and the busi- 
nesses of thèse licensees are separate. But if, as a condition of en- 
joying the inventions, appellant had required the licensees to form a 
pool or combination for controlling the price and output of the patent- 
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ed article, the public would not hâve been injured, and consequently 
the Sherman law would not hâve been violated. Rubber Tire Wheel 
Co. V. Milwaukee Rubber Works Co. (herewith decided) 154 Fed. 358. 

Another attack is predicated upon the number of patents. The 
proposition is that the public is entitled to compétition between inde- 
pendent inventions. The linotype and the monotype inventions are 
referred to as illustrating machines that produce the same resuit by 
essentially différent means and modes of opération. If Buchanan had 
invented the linotype, the patent laws would hâve given him a mono- 
poly, not a lesser right conditioned upon his giving the public the 
benefit of his invention in a way some chancellor might deem équi- 
table (Fuller V. Berger, 120 Fed. 274, 36 C. C. A. 588, 65 L. R. A. 
381, denying the doctrine of Hoe v. Knap [C. C] 27 Fed. 204), but 
an absolute monopoly, an unqualified right to deprive the people of 
its use for 17 years (and the writ of injunction of course affords the 
only possible way) or to make them pay his price in the meantime. 
Would he by conferring upon the public the advantage of that dis- 
closure be barred of the right to make or buy the monotype invention ? 
We do not understand counsel for appellee to say "yes" squarely. But 
their contention cornes to this : If he owned either alone, over that he 
would hâve complète dominion ; owning both, he controls nothing. The 
public bas no right in either invention; therefore the public has the 
right to hâve them both in the market competing for buyers. Naught 
plus naught; the sum of two naughts is a substantive quantity. 

If we are mistaken in our view of the prior art and in attributing 
primacy to the Buchanan patent of 1892 ; if the foundation patent be 
either the Brinsmead of 1868 or the Buchanan of 1884 ; and if the 
patents in suit be only for indépendant improvements upon a success- 
ful Stacker tliat was free to the public — the argument of counsel re- 
specting the lawfulness of the concentration of the patents. in the hands 
of a single company is covered fully by the opinion of the Suprême 
Court in United States v. American Bell Téléphone Co., 167 U. S. 
224, 17 Sup. Ct. 809, 43 L. Ed. 144. With a quotation from that, the 
analogies being noted in parenthèses, we close : 

"Mueh is sald in the briefs aud in tlie arguments about the practical eontin- 
nance of the teleplione (Stacker) mouopoly. It is well to understand exactly 
what is meant thereby. No one questions that the Bell patent (the Brinsmead 
or the Buchanan of 1884) has expired, and that ail of his invention is free to 
the use of the public. It is not denied that Berliner's invention (Buehanau's of 
1892) is something independeut and distinct from the Bell (Brinsmead) inven- 
tion. It is the combination of thèse inventions (the Brinsmead, the Buchanan 
of 1884, and the Buchanan of 1892) with those of Blake and Edison (Nethery 
and Landis) vvhich makes the instrument in commercial use, and because this 
is the most servlceable it is the one that the publie insists upon having. But 
each invention has independent rights. It loses nothing because when united 
with another it results in an instrument more valuable than either alone will 
give. Suppose that at the expiration of this Berliner (Buchanan 1892) patent 
some new invention shall be made by which in connection with those already 
free to the public an instrument can be manufactured far surpassing in utility 
that used today, and the Bell Company (appellant) sUall purchase that inven- 
tion ; the public, which always insists on having the best and most servlce- 
able, will undoubtedly take the néw instrument, and in that way it may hap- 
pen that what is called the téléphone (Stacker) monopoly is practically still fur- 
ther continued. But surely that does not abridge the légal rights of any one. 
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The Inventer of the latest addition Is entltled to full protection, and if the teJe- 
ptione Company (appellent) buys that invention it is entltled to ail tlie rights 
which the Inventer had. Ali that the patent law requires la that when a 
patent expires the invention covered by that patent shall be free to every one, 
and not that the public has the right to the use of any other invention, the pat- 
ent for vyhlch has not expired, and which adds to the utility and advantage of 
the instrument made as the resuit of the combined inventions." 

The decree is reversed with the direction to enter a decree in appel- 
lant's favor in accordance with the prayçr of the bilL 

GROSSCUP, Circuit Judge (concurring). The ground on which 
I wish to put my concurrence, so far as the case involves the Sherman 
Act, is this: The Buchanan patent is a true combination patent, of 
which the Nethery and Landis patents are improvements only, and 
subsidiary thereto — so much so that they çould not hâve been put into 
practice except by infringement of the Buchanan patent. The patents 
as an entirety, therefore, constitute a single mechaniçal évolution — 
are blossoras from the same trunk — and in no sensé are compétitive 
patents; from which it foUows that their concentration in one control 
is in no sensé a combination to prevent compétition. I state this as 
my view because I am not prepared to hold — ^as I hâve said already 
in a concurring opinion in Rubber Tire Wheel Company v. Milwaukee 
Rubber Works Company — that patented articles are never, under any 
circumstances, articles of trade or commerce, within the Sherman act. 



LAMBERT HOISTING ENGINE 00. V. LIDGBRWOOD MFG. CO. 

(Circuit Court of Appeala, Third Circuit May 7, 1907.) 

No. 25. 

1, Patents— iNrBiNGKMENT—EQtrivALENT Parts. 

Where three separate éléments in a patented devtee, each performlng 
an indivldual funetion, are supplanted in another device by a single 
élément which itself performs the functions of ail three, the threefold 
capaeity of the single élément Is not the équivalent of the three separate 
éléments. 

[Ed. Note.— For cases In point, see Cent Dlg. vol. 38, Patents, § 24.] 

2. Same— CoNVETiNQ Appabatus. 

The North patent No. 480,029, for a conveying apparatns, relating to 
fall rope carriers for cable conveyors, is not infringed by the device 
of the Delaney & Lambert patent, No. 829,911. Held infringed, however, 
by another device manufactured by défendant 
8. Same— Invention— Cable Hoist. 

The Dusedau patent No. 548,973, for a cable hoist, ia void for lack of 
invention. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 
For opinion below, see 150 Fed. 364. 

Edward M. Colie and Wm. H. Kenyon, for appellant. 
Gifford & Bull and Livingston Gifford, for appellee. 

Before DALLAS, CRAY, and BUFFINGTON, Circuit Judges. 
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BUFFINGTON, Circuit Judge. In the court below the Lidger- 
wood Manufacturing 'Company, assignée of a patent to Charles M. 
North, No. 480,039, for a conveying apparatus, and also of one to 
Wilhelm Dusedau, No. 548,973, for a cable hoist, filed a bill in equity 
against the Lambert Hoisting Engine Company, charging infringement 
of said patents. The court below entered a decree that the North 
patent was valid and infringed and the Dusedau was not infringed. 
Cross-appeals were taken. The patents pertain to conveyors which 
in a gênerai way consist of a cable stretched between two towers. 
Traveling upon this cable on grooved wheels, and moved by an end- 
less haul rope is a load carriage. Traveling also on the cable on groov- 
ed wheels and moved to and from the towers by an endless haul rope 
are rope carriers. A fall rope, extending from the engine at the head 
tower to the load carriage, raises or drops the load. So long as the 
conveyor is loaded the haul rope is taut, but, when it is empty and the 
haul rope is played out from the engine to drop it, the conveyor is not 
heavy enough to take up the slack of the line, the latter sags, and the 
conveyor remains stationary. This difficulty was overcome in Miller's 
patent. No. 434,550, by a successful dèvice which the plaintiflf Com- 
pany has standardized and still uses. It consists of a number of rope 
carriers suspended by grooved wheels on the cable of an inclined con- 
veyor, between the head tower and the load conveyor. The haul rope 
passes through openings in each rope carrier and has a séries of but- 
tons on it of différent sizes and at desired spaces apart, and the open- 
ings of successive rope carriers are of différent sizes. Thèse buttons 
and openings are relatively of such sizes that, when the load conveyor 
is lowered from the head tower by paying out the haul rope, the first 
button on such haul rope passes through the openings of ail the rope 
carriers, except the last. This last it catches and carries from the 
head tower at the same speed the load conveyor is moving, and as thus 
carried out it of course supports the fall rope which the load con- 
veyor draws after it. In like manner each button in time catches its 
mate rope carrier, and carries it forward in definite séquence and ail 
at designed spaces apart. The resuit is that, when the load convey- 
or reaches the operative point, a sufficient number of regularly spaced 
rope carriers, automatically carried forward, support the fall rope, and 
prevent it from sagging when it is played out to allow the bucket or 
other load réceptacle to drop. As the load conveyor returns to the 
head tower, the rope carriers are automatically carried back to their 
places in definite séquence by the same button mechanism. Thèse ad- 
vantages were disclosed by Miller in his patent, where he says : 

"As soon as the main carriage has reached the bottom of the incline, or to a 
stop secured to the main cable, the tackle-block wlU descend as the fall rope 
Is run off of the drum and the descent of the tackle-blocli under thèse circum- 
stances will not be interfered with materially by the weight of that portion 
of the fall rope intervening between the tower and the main carriage, because 
such weight will be borne by the fall rope-earrlers." 

It is manifest, therefore, that the practicable self-propulsion and 
self-distribution of rope carriers was known prior to North's patent. 
Instead of spacing rope carriers through mechahism placed on the mov- 
ing ropes as Miller had done, North controlled them by placing ail his 
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spacing mechanism on the conveyor itself. Without going in détail 
into the mechanism, it suffices to say he did this by placing on the rope 
carrier two connected grooved wheels of différent diameter — one in 
engagement with the fixed cable, the other with the moving rope. 
Thereby a rope carrier, by virtue of the relative diameter of its 
two wheels, was made to travel outward from the head tower at quar- 
ter, half, or three-quarter the speed of the load conveyor. In return- 
ing, the rope carriers were simply pushed back to the head tower, as 
they were reached, by the load conveyor. This combination of two 
connected wheels of varying diameters in engagement, respectively, 
with the trackway cable and the hauling rope was embodied in the first 
claims, viz. : 

"A rope carrier eontainlug ^ wbeel adapted to be turned by said hauling 
rope, a wheel adapted to bear àgainst the cable or trackway, and connections 
between said two wheels, whereby the rotation of the first Is communicated to 
the second." 

The alleged infringing half-speed device of respondent shown in 
the accompanying eut is manufactured under letters patent No. 839,- 
911, issued August 28, 1906, to Delaney and Lambert. 



P]lj.^. 




In it two grooved iipper wheels, 21, support the rope carrier on the 
trackway cable, press the latter against the grooved main wheel, 23, 
and force it to grip the cable. The two grooved lower wheels, 22, press 
the haul rope against the grooved main wheel, 23, and force it to grip 
that rope. The wheel, 23, opérâtes in a slight bend of the haul rope, 
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and, as thc latter is movecl, right o'r left, the rope carrier travels on 
the carrying' wheels, 21, by the grip on the cable trackway of wheel, 
23, at a rate one-half the speed of the haul rope, and therefore of the 
load conveyor. In this construction the main vveight of the rope con- 
veyor is suspended from, instead of supported on, the cable trackway, 
as is the case in North's devices. The strains are ail on direct lines. 
It thus appears that Delaney's and Lambert's device spaces the rope 
conveyors by différent means than did North. Each élément in North's 
combination — a trackway cable, a load carriage. and a rope carrier — 
was old. The novel feature consisted in combining in his rope car- 
rier ''a wheel adapted to be turned by said traveling rope, a wheel 
adapted to bear against the cable or trackway, and connections be- 
tween two said wheels, whereby the rotation of the first is communi- 
cated to the second." That is, his combination has one wheel bearing 
against the cable, another against the haul rope, and a rotation com- 
municating connection between the two wheels. Now, in the respond- 
ent's conveyor, thèse three distinct éléments hâve been eliminated, and 
the function of the three imited in a single élément. That élément is 
the single central wheel, which, being "adapted to be turned by said 
traveling rope," performs the function of one of North's wheels, being 
"adapted to bear against the cable or trackway" performs the func- 
tion of the second wheel, and, uniting in itself the function of both 
wheels, it embodies in itself the function of North's "connections be- 
tween two said wheels, whereby the rotation of the first is communi- 
cated to the second." What essentially différent mechanical struc- 
tures the two are is shown by the fact that the Connecting gearing be- 
tween the two wheels in North's device is not simply a coupling or 
communicating device, but in it is èmbodied the speed and .space regu- 
lating élément which is the controlling feature of North's device. 
Thus in his spécification Miller says : 

"The speed at which each carrier atlvaucos will be regulated b.v the diameter 
of the wheels or gears interposed between tlie sheave receivin}; motion froiu 
the fall rope on the endless rope and the sheave bearing against thc cable, so 
that in the séries of rope carriers ou each side of the carriage each one of the 
séries will travel faster than tliose farther away from the carriage. By this 
means each séries of rope carriers will space itself along the cable at proper 
distances apart for ail positions of the carriage." 

Now, this gear-connecting mechanism between the two wheels which 
we find èmbodied in the sixth claim under the élément "and mech- 
anism actuated by said rope, whereby the movement of said traction 
device, and thereby that of the carrier, is controlled," has been elim- 
inated by the respondent, who by placing a single wheel in another 
and novel relation, to wit, in a dual relation — i. e., to both the track- 
way cable and the haul rope — has made that wheel perform a triple 
function, and become itself the actuating and the speed-controlling 
agent of the rope conveyor. The respondent's single wheel device dif- 
fering in form and fimction from the two-wheeled, gcaring-connected 
device of North, we are clear it does not fall vvithin the monopoly 
of North's patent. Where three separate éléments, each performing 
an individual function, are supplanted by a single élément which it- 
self performs the functions of ail three, it is quite clear that the three- 
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fold capacity of the single élément is not tlie équivalent of the three 
single éléments. 

We think, however, that the respondent lias infringed North's daims 
in their quarter and three-quarter speed rope conveyors. In the quar- 
ter speed device we find a grooved wheel of small diameter "adapted 
to bear against the cable or trackway." Beside it is a larger wheel, 
and the two are cast integrally with a hollow axle sleeve which forms 
a connection "between said two wheels whereby the rotation of the 
first is communicated to the second." Having thus the three élé- 
ments of North's claim, performing the same work in the same way, 
it is clear the combination infringes; and the three-quarter speed 
device contains the same élément in reverse relation. By placing 
the smaller wheel within the larger wheel and permitting the draw 
rope to enter through a slot in the groove of the larger wheel, an in- 
genious change has been made, but analysis shows it conflicts with 
North's claim, because its two wheels cast integrally with a hollow 
axle sleeve embodies North's three separate éléments, viz., "a wheel 
adapted to be turned by said traveling rope," a wheel "adapted to bear 
against the cable or trackway," and connections between said two 
wheels, "whereby the rotation of the first is communicated to the 
second." 

It remains tq consider the patent of Dusedau. The gist of that 
invention consista in making the traction machinery of a rope car- 
rier engage with the haut rope below, instead of above, the cable. 
The advantage of such a structure is obvious, for in it the weight of 
the machinery suspended below the cable tends to steady the structure 
and keep it plumb. But, while this is the case, its location at that 
point did not involve invention. The patent of North showed an end- 
less ropé, one branch of which was above, the other below, the cable. 
Now, while the particular method which Dusedau made to engage the 
traction rope below the cable might involve invention and warrant a 
claim for suçh construction, it is equally clear he was not entitled to 
claims covering any rope carrier mechanism placed below the cable 
without limiting such mechanism to his particular device. Such being 
the nature of his claims, the court was justified in holding his patent 
invalid. 

In view of this conclusion, the motion to dismiss the appeal need 
not be decided. Upon both appeals the decree of the Circuit Court, 
except as now directed to be modified, is affirmed, and the cause is 
remanded to that court with instructions to enter a decree dis- 
missing the bill as to the Dusedau patent, decreeing the respondent's 
quarter and three-quarter rope carriers infringe the first claim of the 
North patent, and that respondent's half-speed rope carrier does not 
infringe the North patent. Costs on the respondent's appeal on the 
North patent are to be paid by respondent, and on respondent's ap- 
peal on the Dusedau patent to be paid by complainant. 
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FIELDING et al. v. CROUSE-HINDS ELECTRIC CO. 

(arcult Court of Appeals, Second Circuit April 30, 1907.J 

No. 260. 

Patents— Invention— Electrical Receptaclk. 

The Fielding patent No. 714,290, for an electrical réceptacle whîch oot- 
ers an Improvement on the device of the patentee's earlier patent No. 660,- 
154, is void for lack of invention. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon appeal from a decree of the circuit 
court, Southern District of New York, dismissing the bill. The suit 
was brought for infringement of Letters Patent No. 714,390, issued 
Nov. 25, 1902, on appUcation filed January 18, 1902, to Philip H. 
Fielding for an electrical réceptacle. The patent describes the device 
as an improvement upon the device described in prior letters patent 
to the same Fielding No. 660,154 issued October 33, 1900. The opin- 
ion of the circuit court is reported in 148 Fed. 230 ; it sets forth the 
facts with sufficient fullness. 

W. C. Stockbridge and Hubert Howson, for appellants. 

A. E. Parsons and W. A. Redding, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. It is évident from the opinion that the judge who 
heard the cause at circuit was induced to find patentable invention 
solely because of the testimony as to large sales. He says: "The 
testimony indicates that the improvements, though narrow, were quick- 
ly appreciated by the public and therefore any doubt which may ex- 
ist * * * may fairly be resolved in favor of the patent." The 
évidence showed for the year ending October 1, 1902, sales of 151,- 
318 réceptacles; for year ending October 1, 1903, 352,989; for year 
ending October 1, 1904, 252,191; for year ending October 1, 1905, 
379,783. This was accomplished by methods of advertising, circulariz- 
ing and placing the device on the market, at a cost of several thousand 
dollars. As a resuit the device has practicallj supplanted older types. 
The difficulty with this testimony however is, that the "device" the 
witnesses are talking about, is the "Fielding device," which contains 
ail the features which are pointed out in both of the patents above re- 
ferred to. The utmost that could be claimed for the testimony is that 
it shows an appréciation of the device as an entirety. It is valueless 
as évidence that the "improvement" set forth in the second patent 
which is the only one sued upon, required any more than the ordinary 
skill of the art, after the first patent had shown a device which did 
away with the necessity of cutting away the moulding, or of splicing 
the circuit wires or of leaving terminais and wires exposed, which were 
disadvantages inhering in the earlier type. 

The district judge has very fully set forth the device of the first pat- 
ent, the "improvement" of the second patent and the prior art; it is 
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unnecessary to repeat the descriptions. To protect contact points so 
that an arc cannot obtain access to the supporting surface was an im- 
portant and vvell-known feature of correct installation of electric de- 
vices, and the method adopted by Fielding (when he found that the 
device of his first patent had that particular defect) to conform it to 
the canons of correct construction was surely too obvions to be con- 
sidered an invention. 

The decree is affirmed with costs. 



STREAT V. FINCH. YOUNG & McCONVILLE. 
(Circuit Court, D Minnesota, Third Division. November 7, 1904.) 

1. Patents— Action fok Infringement— Pi.eading. 

Tlie complaint in an action for infringement of a patent niust allège 
that the article as made thereunder was marked with notice of tlie patent, 
or that notice of the infringement was given to the défendant. 

2. Same— Invention— Waterproof Fabric. 

The Streat patent, No. 260,068, for a waterproof fabric made by unit- 
Ing two fabrics with rubber cernent, held void on its face for lack of in- 
vention. 

At Law. On demurrer to complaint. 

A. C. ,Paul, for plaintiflf. 

John É. Stryker, for défendants. 

LOCHREN, District Judge (orally) . With respect to the first point, 
it seems to be conceded that the demurrer is well taken, that an alléga- 
tion of marking or of giving notice that the article was patented was a 
necessary one and that the complaint has no such allégation. The first 
ground of demurrer is that the complaint does not state facts sufficient to 
con.stitute a cause of action. It is frequently supplemented by a more 
particular statement of the objection; but I think it has been held. by 
the courts of this state, and perhaps of ail the Code states, that the 
statement of the gênerai ground that the pleading does not state suf- 
ficient facts is enough. So the demurrer will hâve to be sustained 
upon that ground. But, as that is a matter vi'hich may be cured by 
amendment, if the facts warrant, if the demurrer is sustained on that 
ground only, there will be leave to amend granted. ; ,. 

The other ground is a more serions one. I understand it to be not 
disputed that. the patent itself may be considered upon this demurrer. 
In that case the court must consider as to whether the patent upon its 
face is valid, or, rather, whether upon its face it appears to be void ; 
because I agrée with çounsel, for the plaintiiï that ail presumptions 
must be ruled upon a demurrer of this kind in favor of sustaining the 
patent, the rnere fact of its having been issued giving rise to a pre- 
sumption pf its usefulness and validity and that it does constitute in- 
vention. Neyertheless, if it is entirely apparent, after giving the al- 
légations the benéfit of such presurnptions, that it does not disclose a 
patentable invention, I suppose it should be so decided upon a demur- 
rer of this kind. 
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The invention consists, as I understand it, of applying to two fabrics 
a coating ôf rubber cément which will unité them together ; the cernent 
itself constituting the substance that will prevent water from pene- 
trating. I do net understand that the claims in this patent direct the 
use of any particular device for scraping or measuring the thickness 
of the cernent that is placed upon the cloths. The disclaimer seems to 
admit that uniting cloths in this manner by cernent is not new, but old. 
What is there new in this patent? It does not describe, as I under- 
stand it, any new device that it claims has never been used before for 
performing this union ; and it admits that cloths hâve long before been 
united by such cernent placed between them. If so, the thickness of 
the cément is a matter for the discrétion of the manufacturer. It could 
be placed on the cloths thicker or thinner as expérience would dictate ; 
and I think that it is very obvions that it required no exercise of inven- 
tion to détermine the thickness of this layer of cernent, any more than 
it would be to détermine the thickness of mortar that vvas placed be- 
tween bricks or stone in an érection. That would be for the discré- 
tion of the person who was making the fabric, in view of what it was 
sought to accomplish. It seems that the disclaimer in the patent goes 
the length of showing that the device is covered in its entire extent by 
prior use. There is nothing new in the fabrics that would be used; 
nothing new in the cément. The fact that the fabrics were placed to- 
gether and united by this cernent is old, and whether that cément should 
be put on thin or thick is a matter to be determined entirely by the 
manufacturer. There is no invention about it. 

I am inclined to think that this demurrer should be sustained, and 
the bill dismissed, for the reason that it appears upon the face of the 
complaint that the patent is void for want of invention. 



' DAXCIGER et al. v. WELLS, FARGO & 00. 
SAME V. PACIFIC EXPRESS CO. 
(Circuit Coin-t, W. D. Missouri, W. D. July '5, 1907.) 
Xos. 3,222, 3,223. 

1. Courts— Jdbisdiction of Fedebai. Court— District of Suit. 

A suit by a sliipper agaiust a carrier to require it to receive and trans- 
port property teiidered for shipment involves a question of gênerai law, 
and, wliere a diversity of citisienship exists between the parties a fédéral 
court acquires jurisdiction on that ground alone, and the suit may be 
brought in the district of which either complainant or défendant is an 
inhabitant. 

[Ed. Note. — For cases in point, see Cent. Big. vol. 13, Courts, § 811. 

Diverse citizenship as a ground of fe<leral jurisdiction, see notes to 
Ship V. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 C. C. A. 298.] 

2. Carriers— Suit to Compel Interstate Carrier to Receive and Trans- 

port GooDS — Jurisdiction of Courts. 

A suit to compel an Interstate carrier to receive and transport goods 
tendered to it for shijjment, which it wholly refuses to do, is one to 
compel the performance of a duty imposed on it by law, and within 
the jurisdiction of the courts ; and complainant is not required to resort 
in the first instance to tlie Interstate Cominerce Commission. 
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3. Same— Express Çompanies— Duty to Accept C. O. D. Shipment. 

There is no common-law duty resting upon an express company to act 
as collection agent of the shipper and require payment for the goods as 
a condition of tlieir delivery ; but sucli obligation, if assumed, arises only 
from an independent contract, express or implied, wbich the company is 
at liberty to refuse to malîe in any particular case, notwithstanding any 
usage or custom it rnay bave establisbed or followed, wliich camiot enlarge 
its légal duty as a carrier. 

On Application for Temporary Injunction, 

J. M. Schoenheit, J. H. Atwood, and I. J. Ringolsky, for com- 
plainants. 

Lathrop, Morrow, Fox & Moore, for défendant Wells, Fargo & Co. 
J. N. Watson, for défendant Pacific Express Co. 

POLLOCK, District Judge. By the bills of complaint presented in 
the above-entitled suits there is involved the rights of complainants, 
whoIesale liquor dealers, citizens of the city of Kansas City and state of 
Missouri, to a mandatory order of injunction commanding défendants, 
common carriers doing a gênerai express business, and citizens of 
States other than Missouri, on payment or tender of the usual amount 
charged for such service by défendants, to receive and carry liquors 
sold by complainants in the state of Missouri to many persons through- 
out the country, on written orders received, and to deliver such con- 
signments of liquor to the person ordering the same, and to collect 
from such person the purchase price thereof and return it to com- 
plainants, or, failing to so deliver to the piirchaser or to collect the 
purchase price for the same, to return the liquors to complainants at 
their cost; in other words, the right of complainants to compel by 
injunction in this court the doing of what is commonly known as "C. 
O. D. express business." At the time of the filing and présentation 
of the bills of complaint in the above-entitled suits, restraining orders 
were issued upon the giving of a bond by complainants, commanding 
the doing of the C. O. D. express business by the défendants for com- 
plainants until the matter might be presented to the court upon af- 
fidavits, oral argument, and briefs for a temporary order of injunction. 

Complainants hâve a large, well-established business in the city of 
Kansas City, Mo., where under certain régulations it is lawful to en- 
gage in the wholesale liquor business, and such business has been built 
up by complainants at large cost, and has been conducted through the 
express çompanies on the C. O. D. express plan. About the 15th day 
of May the express çompanies, on account of state législation in many 
sections of the country unfavorable to the transaction of such busi- 
ness, and on account of the annoyance, expense, and trouble incident 
to the conduct of such business, gave notice to ail persons that the 
further conduct of the C. O. D. liquor business by défendants v^^ould 
cease and terminate on the Ist day of June. The principal question 
hère presented is the right of the défendant çompanies upon notice to 
cease the conduct of such business, or the opposing right on the part 
of complainants to compel the défendants through the interposition of 
a court of equity to command the performance and further conduct of 
such business. While there are other questions raised for détermina- 
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tion hère, the above is the principal contention. It is apparent from 
this statement of the controversy that mandatory injunctive reUef is 
the life of thèse suits; that the business of complainants will sufifer 
greatly if the same is not destroyed by the failure to grant such relief. 

Whatever may be the effect of the orders which should be made 
at this time in thèse suits, it is apparent the same must be based upon 
the rights of the parties under the law. If complainants bave, as 
claimed, built up a lucrative business in this manner through the de- 
fendant companies, which will be destroyed if the défendants are not 
lequired to further conduct such business, without légal obligation 
on the part of the défendants to further continue such business, it is 
apparent complainants hâve built up such business, dépendent alone 
upon the will of the défendants, and, if loss should occur from an or- 
der vi'hich refuses the relief sought by complainants, in such case com- 
plainants hâve brought such loss on themselves ; or, if the established 
business of complainants has been built up on a right founded in the 
law to compel défendants to proceed with the transaction of such 
business, in such case its further continuance must be ordered by this 
court. In passing to a considération of what-I deem the controlling 
questions involved in this litigation, I shall but briefly mention certain 
of the contentions of solicitors for the défendants which I do not deem 
of merit or well taken. And I may state, further, I hâve not read and 
considered the ex parte affidavits and proofs offered in thèse cases, 
preferring to base my décision on questions purely of law. Hence I 
shall assume for the purpose of this décision that ail the business 
transacted by the complainants was based upon bona fide written or- 
ders sent by customers of complainants to complainants in good faith, 
and filled by complainants in Missouri at their place of business in good 
faith, and that ail the business heretofore transacted by complainants, 
and those shipments tendered to the défendants after June Ist, on 
which thèse suits are predicated, were ordered by the persons to whom 
complainants attempted to consign them in good faith. 

It is first contended by the défendants that thèse suits are not brought 
in the proper fédéral district, and for that reason this court does not 
hâve jurisdiction, because such jurisdiction is not founded alone on 
diverse citizenship, but that the suits also raise fédéral questions, and 
hence should hâve been brought in the district whereof the défendants 
are citizens. A considération of this question impels me to hold this 
contention of défendants is not sound. The relief hère sought is an 
order compelling the défendants to perform an obligation , imposed 
upon them by the law, and is brought by a citizen of this state against 
citizens of other states; the jurisdictional amount being involved. 
Hence to my mind the question involved is one of gênerai law, and, 
being based upon the diverse citizenship of the parties, may be brought 
and maintained in the district of the résidence of the complainants. 

A further contention made by the défendants is that the court of 
exclusive original jurisdiction in this controversy is the Interstate 
Commerce Commission, and that this court has no jurisdiction in the 
first instance to afiford to complainants the relief hère sought; and 
much reliance is placed by the défendants on the case of Texas & 
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Pac. Ry. V. Abilene Cotton Oil Co., 204 U. S. 426, 27 Sup. Ct. 350, 
51 L. Ed. 553. From a reading of that case I do not consider it ap- 
plicable to the State of facts hère presented. If the controversy hère 
was as to whether the défendants were charging excessive or unrca- 
sonable rates for the shipments tendered by complainants, the case 
relied upon would to my mind be in point ; but as the ground of re- 
lief sought by complainants in the case at bar is the performance by 
défendants of a duty imposed tipon them by law, which they wholly 
neglect and refuse to perform, I think such question is one for the dé- 
termination of the courts. 

Laying aside, for the purpose of this décision, the questions raised 
by the affidavit filed in the case, and coming, now, to the real question 
of merit, it is this: Does the law compel the défendants to perform 
the service demanded by complainants? It must be observed the de- 
fendants hâve not denied, and do not now deny, the right of com- 
plainants to require them to carry interstate shipments of intoxicating 
liquors to any point reached by the défendants' lines, whether such 
points be within states where the sale of intoxicating liquors is pro- 
hibited or not. The sole question hère raised is the right of the com- 
plainants to insist on the défendants carrying their C. O. D. shipments 
of liquors; complainants tendering or paying the lawful charges de- 
manded by the défendants. Is such duty imposed upon the défend- 
ants by the law? The courts hâve many times been called to pass 
upon the common-Iaw obligations of express companies in regard to 
C. O. D. shipments. Mr. EUiott, in bis work on Railroads (volume 4, 
§ 1530), says: 

"A common carrier Is not obllged to collect or require the payment of the 
purchase prlce of gooda ofifered to it for transportatlon before delivering them 
to the purchaser, as eue of its common-law dutles." 

In Amer. & Eng. Encyc. L. (2d Ed.) vol. 12, p. 533, it is said: 
"There is no common-law duty devolving upon an express company to aet 

as the collectlng agent of the shipper. Such obligation arlses only by contract, 

express or ImpUed." 

In Cox, Hill & Thompson v. Columbus & Western Railway Ce, 
91 Ala. 392, 8 South. 824, it is held : 

"From hls mère avocation, or the nature of hls business, no Implied ob- 
ligation or duty devolves on a common carrier to require payment of the 
priée of goods transported by him as a condition of their delivery. Such 
obligation arises only by contract, express or implled." 

In Adams Exp. Co. v. Commonwealth, 92 S. W. 932, 29 Ky. Law 
Rep. 224, 5 L. R. A. (N. S.) 630, the Court of Appeals held: 

"Appellant cannot shelter Itself under Its common-law duty as a common 
carrier of goods. There Is no common-law duty devolving upon a common 
carrier to act as the collectlng agent of the consigner. That is a matter of 
prlvate contract, and one which the carrier may enter Into, or refuse, at its 
option. When It does malie such a contract, It stands wlth référence to It 
Just as any other agent." 

Moore, in his work on Carriers (section 31), says: 
"Where goods are sent, wlth Instruction not to deilver them nntll they ar« 
pald for. the carrier, who accepts the goods wlth such Insti-uctions, under- 
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takes not to deliver them unless tlie condition of payment is ooniplied witli. 
In addition to its obligations as a carrier, it becomes the agent of the con- 
signer to collect and receive the priée of the goods and return the money to 
the consigner. This obligation or duty is not one arising or iinpiied from 
the nature of its business, but is based upon contract, express or implied." 

In Haie on Bailments & Carriers, p. 451, it is said : 

"Wheu goods are received by a carrier for transportation C. O. D., the 
contract of the carrier in connection tlierewith is not only for the safe car- 
riage and delivery of the goods to the consignée, but there is a furtiier agree- 
meat to 'collect on delivery' and return to the consignor the ainount so re- 
ceived. The common law places no obligation on a eommon carrier to do 
'C. O. D.' business. Such obligations are assumed only by contract." 

In Hutchinson on Carriers, § 389, in speaking of C. O. D. shipments, 
it is said: 

"The carrier who aecepts the goods with such instructions undertakes that 
they shall not be delivered miless the condition of payment be complied with, 
and becomes the agent of the shipper of the goods to receive such payments. 
He therefore undertakes, in addition to his duties as carrier, to collect for 
the consignor the priée of his goods." 

In United States Express Co. v. Keefer et al., 59 Ind. 263, it is said : 

"Whereas, in this case, the goods are marked 'C. O. D.,' the contract of the 
common carrier, in connection therewith, is not only for the safe carriage 
and delivery of the goods to the consignée, but he further contracts with the 
consignors that be will 'collect on delivery" and return to the consignor the 
charges on said goods." 

In McNichol v. Pacific Express Co., 12 Mo. App. 401, it is said : 

"So far as we know there is no conunon-law duty upon the carrier to act 
as collecting agent of a shipper. The law does not attach any peculiar lia- 
bility to such an office wlien the carrier assumes it, such as it attaches to its 
ordinary office of- public carrier. AVhen he undertakes such a duty, his li- 
ability is the same as that of a bank, attoi'ney at law, or any other collecting 
agent, and it arises upon the spécial contract ))y which he undertakes the 
duty, and not upon the ancient custom, which is the foundation of his peculiar 
liability as carrier." 

In Fowler Com. Co. v. C, R. I. & P. Co., 98 Mo. App. 210, 71 S. 
W. 1077, it is said : 

"While a carrier will be liable for a delivery without collecting a draft 
attached to the bill of lading, and will also be liable for nondellvery to con- 
signée by reason of loss of property and the like, yet his liability arises from 
différent sources. In the former instiince there is no eommou-law duty to 
become the shipper's agent to collect purchase money, and he is only liable 
by reason of breach of an implied contract that he will collect before delivery. 
Hutchinson on Carriers, § ;>!)!. In tlie latter case the liability arises from a 
breach of duty to safely ship and deliver. And, while the measure of dam- 
ages in some cases may be the same in both instances, it would frequently not 
be. If he fails to collect the draft, as by contract bound, he would only be 
liable to the àmouut thereof, though the property itself was of much greater 
value ; but, if he fails to deliver as in duty bound, and the property is lost, 
he is liable for the fuU value." 

From a considération of the above authorities, and many others, 
it is clear express companies are under no obligation or duty at the 
common law to engage in the C. O. D. carriage of goods, but that the 
obligation imposed to collect the purchase price of the article shipped 
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and return the proceeds to the consigner is an obligation which must 
rest in contract, and not in an obligation imposed by the law. 

In conflict with the rule announced by the text-writers and in the 
foregoing décisions is the case of Crescent Liquor Co. v. Platt (C. C.) 
148 Fed. 894, decided at the circuit by Judge Goff. From a reading 
of that case it is qtiite clear the learned judge in his opinion passes 
directly upon the question hère involved. It is there said: 

"The C. O. D, package is in many respects similar to the open package. 
The consignée generally pays the express charges in both cases, and in neither 
instance is the paclîage delivered uniess such charges are paid; the same Qot 
having been prepaid by the consignor. In addition, in the C. O. D. package, 
the consignée pays the prlce of the article shipped, and the carrier trans- 
ports the cash so received to the consignor, taking pay therefor. In sub- 
stance, it is the same as if the consignée should send by the express company 
the snm of money he owes the consignor, paying the company for its services. 
Can the carrier décline to accept such sum and refuse to transport it? The 
différence in the shipments mentioned, when analyzed, is so slight that the 
law has trouble, so far as the carrier is eoncerned, in seeing the distinction. 
Should not the consignée hâve the rlght to contract with the consignor that 
he vvill send the price of the consignment by the carrier who delivers the 
package? If not, why not? The carrier is for the use of the public, and 
the public should not be deprived of such use by unreasonable régulations. 
Why should the express company complain; for it receives its toll for re- 
turning the price of the shipment, as well as for transporting the package?" 

The précise question, however, involved in that case, was the right 
of complainant to require the défendant to carry its goods ; for in the 
opinion it is said : 

"The express company, while recognizing Its duty as a common carrier 
to ail other shippers in West Virginia, déclines to recelve from complainants, 
and from ail other retail liquor dealers in that state, any consignments of 
liquor for delivery to consignées at any West Virginia point on any terms or 
under any conditions." 

It is further said: 

"The avocation discriminated agaînst Is that of the liquor dealer, and the 
only reason assigned for such discrimination is the statute heretofore men- 
tioned." 

While it is :evident, as has been seen, the question hère presented 
was ruled by Judge Goff in that case, yet the décision involved the 
right to require the express company to perform its common-law ob- 
ligation to carry at ail, and not directly the right to require it to en- 
gage in the C. O. D. business. In accordance with the great weight 
of authority, I am of the opinion there is no common-law duty resting 
upon an express company to engage in the C. O. D. business, and I am 
further of the opinion the récent rate law does not attempt in any way 
to enlarge the common-law liability of express companies. 

However, it is contended by complainants that it has been the usage 
and custom of express companies for many years in the past to engage 
in this class of business, and that défendants hâve so engaged, and 
hâve advertised to the public their willingness to undertake this class 
of service, and hâve established rates charged for the performance of 
such service; therefore that by such usage and custom the common- 
law obligation of express companies has been enlarged so as to include 
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the C. O. D. business, and for this reason it is a duty resting upon the 
défendants, which complainants may compel. Tlae proposition is 
stated by complainants in their brief as follows: 

"If making collections on C. O. D. packages Is net one of the duties that 
express companies, as common carriers, owe to the public, yet if they hold 
themselves ont to the publie as willlng to make contracts for collecting on 
C. O. D. packages, they must, as quasi public corporations, make thèse con- 
tracts and collections for any person who will comply with their gênerai rules 
in relation thereto." 

While it is undoubtedly true express companies, for many years, 
at least, hâve engaged in the practice of carrying C. O. D. shipments, 
yet if, as held in those cases defining the common-law dutiçs of ex- 
press companies, the obhgation to collect from the consignée and re- 
turn the price of the shipment to the consignor is one resting in im- 
phed contract, and not on the common-law obligation of the carrier, 
it is évident such practice would not create a légal duty on the part 
of the carrier, unless it consented to the engagement ; and not being 
a common-law duty, but an obligation resting alone on an implied 
contract, the express company may at any time terminate such prac- 
tice and refuse to be bound by an implied agreement without its con- 
sent. The practices adopted by the carrier, and what it usually does, 
or what it has customarily done, may be inquired into for the purpose 
of interpreting the implied contract and the extent of its obligation; 
but such usages and customs cannot be relied upon to create a légal 
liability where one does not otherwise exist. This is clearly held in 
State V. A., T. & S. F. Ry. Co., 176 Mo. 687, 75 S. W. 776 ; Ulmer 
V. Farnsworth, 80 Me. 500, 15 Atl. 65 ; National Bank v. Burkhardt, 
100 U. S. 692, 25 L- Ed. 766 ; Tilley v. County of Cook, 103 U. S. 155, 
36 I.. Ed. 374. 

In National Bank v. Burkhardt, supra, Mr. Justice Swayne, deliver- 
ing the opinion of the court, says : 

"A gênerai usage may be proved in proper cases, to remove ambiguities 
and uncertainties in a contract, or to annex Incidents; but it cannot destroy, 
contradict, or modify what is otherwise manifest. Where the intent and 
meaning of the parties are clear, évidence of a usage to the contrary is ir- 
relevant and unavailing. Usage cannot make a contract where there is 
none, nor prevent the effect of the settled rules of law. Barnard v. Kellogg, 
10 Wall. 390, 19 L. Ed. 987 ; Bliven v. New England Screw Co., 23 How. 433, 
16 L. Ed. 514 ; Collender v. Dinsmore, 55 N. Y. 200, 14 Am. Rep. 224 ; Adams 
V. Goddard, 48 Me. 212; Thompson v. Riggs, 5 Wall. 674, 18 L. Ed. 704; 
Dykers v. Allen, 7 Hlll (N. Y.) 497, 42 Am. Dec. 87." 

In passing on the application hère presented for temporary injunc- 
tive orders, mandatory in character, it is sufficient to say the question 
hère involved is one of very large importance, and its correct solution 
of grave doubt. The great weight of authority is apparently against 
the contention made by complainants. The relief sought, as has been 
seen, is of the very life of the bills of complaint hère presented. The 
case is unlike one where relief is sought by injunction to préserve the 
status of the subject-matter of the litigation pendente lite. The lan- 
guage employed by Judge Meek in ruling a similar application is to 
my mind peculiarly appropriate to the situation hère presented. 
154 F.— 25 
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"The relief sought by complainant and intervener pendente lite Is the same 
as the relief ultimately souglit by final decree. It Is mandatory lu its nature, 
oompelllng ail the défendants to the performance and the continued perform- 
ance of a service for complainant and interveuer. At this stage of the pro- 
ceeding the granting or the wlthholding of the relief rests within the sound ju- 
dicial discrétion of the ehancellor. At the threshold of the investigation this 
discrétion should not be exercised in the granting of the relief, unless it is 
plainly and unmistakably manitest that complainant and intervener are 
entitled to it. I am not novv prepared to hold that the collection from the 
consignée for the consignor of the purchase of consigninents of intoxicatiug 
liquors is imposed on the express companies as one of their duties as common 
carriers." 

Laying aside the proofs présentée! in this case, and regarding the 
questions- presented in their légal aspect alone, I am so strongly inclined 
to the opinion that the ultimate holding in the case on final decree must 
be that the rights claimed by complainants and hère sought to be en- 
forced are not obligations imposed upon the défendants by law, but 
such matters as rest in contract, and, being such, défendants may un- 
dertake the performance of the service for complainants or not, as 
they deem fit, that in the exercise of a sound discrétion I should leave 
the décision of such question until final decree. 

The order will therefore be that the restraining order heretofore 
entered will be set aside, and the application for a temporary injunc- 
tion refused. 



NORTHWï:STERN téléphone exchange CO. v. CITY OP ST. 

CHARLES. 

(Circuit Court, D. Minnesota, First Division. January 21, 1907.) 

].. TELEGBAPHS and TELEPHONES— RIBHT TO TjSE OF StrEETS— MiNNESOTA 

Statute. 

Act Minn. Âpril 19, 1893, Laws 189'J, p. 189, c. 74, amending Gen. St. 
Minn. c. 34, tit. 1, | 42, which as It then stood gave telegraph and télé- 
phone companies the rlght to erect pôles for their wires in any road or 
highway in the state, by providing; that they should not use streets or al- 
leys In any city or village without obtaining a franchise from such city or 
village, was vs'ithin the power of the Législature over public highways, 
the statute before amendment merely granting a license, which the Légis- 
lature could revoke or modify at any time, except in so far as it had been 
previously acted upon by the actual érection of pôles in streets or highways ; 
and under such amended statute and Act April 13, 1901, of similar import, 
a city or village may exclude any téléphone eompany from uslng any street 
or alley not used by it prior to the amendment, unless authorized by an 
ordinance or resolution of its council. 

[Ed. Note.— For cases In point, see Cent. Oig. vol. 45, ïelegraphs and 
Téléphones, §§ 2, 6. 

Rights of telegraph and téléphone companies to use of streets, see 
note to Southern Bell Tel. & Tel. Co. v. City of Richmond, 44 O. C. A. 
155.1 

2. Same. 

The fact that a telegraph or téléphone Une, when completed, will be 
used as an instrument of Interstate commerce, gives a eompany project- 
ing the same no gréater rights respecting right of way than are pos- 
■sessed by a purely local eompany, and it can use the public streets or 
highways for its Une only subject to the state statutes. 
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Cobb & Wheelwright, for complainant. 

Webber & Lees and F. C. Campbell, for défendant. 

LOCHREN, District Judge. Counsel for défendant move that the 
case be dismissed for want of jurisdiction, and after full hearing of 
the same the motion is denied. Counsel for both sides then présent 
the case to the court on its merits upon the évidence, and after due and 
full considération thereof the court renders the following décision 
orally : 

The case is certainly an important and a very interesting one, and 
it has been fully presented by counsel. I do not think that in the dé- 
termination of the matter it will be necessary for me to go over the 
entire scope of the proceedings that hâve been taken in this case ; for 
to my mind it ail dépends upon one question, and that is, whether the 
complainant company has the right, without the consent of the city au- 
thorities of the city of St. Charles, to establish a téléphone exchange 
in that city at the présent time, which, while it would give local télé- 
phone service to the citizens who might choose to patronize it and be- 
come subscribers, would also undoubtedly aid the complainant's long 
distance service, for which it has already a line established within the 
city of St. Charles, extending from Winona, by the way of Rochester, 
to Mankato, and either directly or by its connections extending into 
other States than the state of Minnesota. 

It appears that the complainant company was established under 
chapter 34 of the General Stàtutes of the state of Minnesota, in the 
month of December, 1878, and that on the 7th day of March in the 
year 1881 an act was passed by the Législature of the state of Min- 
nesota amending section 43, tit. 1, c. 34, so as to make the same read 
as follows : 

"Any telegraph or téléphone corporation organisied under this title ha.*! 
I)ower and right to use the public roads and highways in this state, on the 
line of thelr route, for the purpose of erecting posts or pôles on or over the 
same to sustain the wires or flxtures ; provlded that the same shall be so 
located as in no way to interfère with the safety or convenience of ordinary 
travel on or over the said roads or highways." 

Then on April 19, 1893, an act was pa.çsed, amending the same title, 
providing that : 

"Xo corporation fornied under this title shall hâve the right to construct. 
maintain or operate u|)on or within any street, alley or other highway of any 
city or village, any iniprovement of whatsoever nature or kind, without flrst 
obtalning a franchise therefor from sueh city or village aecordlng to the 
terms of its charter, and without tirst making just compensation therefor, as 
herein provided." 

And on the 13th day of April, 1901, there was an act passed by the 
Législature of the state of Minnesota, which provided that: 

"Nothing herein shall be construed to grant to any person. persons. as- 
sociations or eoriioration, any riglits for the maintenance of a téléphone 
System within the corporate limita of any city or village in this state, until 
such person, persons, associations or corporation shall hâve obtained the right 
to maintain such System in such village or city, nor for a period beyohd that 
for which the right to operate such System is granted by such city or village." 
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Now it is unquestioned that the Législature of the state has the 
power, as a governmental function, to coiitrol the highways of the 
state, which include streets in cities and villages, as well as alleys; 
and that has always been the law. Under this amendment of March 
7, 1881, there was granted to telegraph and téléphone companies the 
right and privilège of placing their pôles bearing wires upon the pub- 
lic highways of the state, provided that it should be exercised in such 
a way or manner as should not in any way interfère with the ordinary 
travel of the highways. This, in my opinion, constituted a license to 
telegraph or téléphone companies to make such use of the highways 
of the state as was provided in that act; and in ail cases where that 
was done while that act was in force irl the language expressed in the 
act of March 1, 1881, and moneys expended by the corporation placing 
the pôles and wires upon the highways, it would be équivalent to a 
contract on the part of the state that such corporation should bave the 
right to continue to use the pôles and wires so constructed and erected, 
and, of course, to make the necessary repairs f rom time to time to keep 
the lirie in efficient condition. 

But I cannot assent to the idea that the offer o£ this privilège or 
license took away from the state in any manner the continuing power 
of absolute control over the use of the highways and streets in the 
state. As I said, such control is a governmental function, and not a 
proprietary one. The state, absolute as its power is over the use of 
the streets and highways, is not ordinarily the proprietor of those 
streets and alleys. It does not own the fee, which usually belongs to 
the abutting owner. But the right of the public to use the streets 
for the ordinary purposes for which highways are used is superior to 
any right of the owner of the fee of the land; and the fact that the 
state does not own the fee in no way diminishes its power and control 
over the use of the streets. It had the right, so far as companies had 
not taken advantage of the license that was ofîfered, at any time to 
change the terms upon which it would assent to the use of the streets 
for telegraph or téléphone purposes, or to abolish those privilèges alto- 
gether. There would be nothing in the shape of a contract between 
any such company and the state, except so far as the companies had 
used that license and expended money upon it; and with respect to 
ail other streets and highways in the state such company would hâve 
no continuing license or control after a change in the law relating to 
the subject. Therefore I think it was within the power of the Légis- 
lature, after the passage of the act of March 7, 1881, even although 
the complainant had before that time formed the idea of covering the 
state and its cities and villages with téléphone lines and exehanges, 
so far as that had not been done in the actual use of license or privilège 
theretofore granted, to make a change, and thereupon the license, so 
far as not used, would cease; or the Législature might attach other 
conditions to the license, and by the act of April 19, 1893, and the 
later act of April 13, 1901, it did, as far as urban highways were con- 
cerned, or streets and alleys in cities and villages, attach another condi- 
tion, prohibiting the use of the streets and alleys in villages by tele- 
graph or téléphone companies unless a franchise to that effect was 
granted by the city or village authorities. 
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Now the évidence shows that the complainant company made no 
attempt to use the streets and alleys of the city of St. Charles until 
the yeai- 189G, when it applied to the city council for authority to erect 
its pôles and wires upon certain streets, and by resolution of the coun- 
cil it was granted permission to erect pôles and wires for a téléphone 
line upon the foUowing streets : 

"Commeneing at the corner of Richiand and Iloyt, running west on Hoyt 
to Bluff Street, north on Bluff street to tlie Chicago & Northwestern Rail- 
road track ; then commeneing at the corner of Hoyt and Lamb streets, run- 
ning north on Lamb street, to intersect with Whitewater street, and con- 
tinue north to their téléphone exchange. The above pôles to be set as 
directed by the street committee, and to be painted by the téléphone Com- 
pany as soon as in condition to do so." 

The testimony shows that at that time this work was donc for the 
purpose of forming part of a long-distance téléphone line, which at 
that time extended from Winona to Rochester, and afterwards was 
carried westward to Mankato, Connecting then or afterwards with 
téléphone lines belonging either to the complainant company or to 
other companies, extending into the states of North and South Dakota, 
lowa, and Wisconsin. The testimony also shows that pôles and wires 
were erected and constructed as provided by this resolution, and a pay 
station on the long distance téléphone line was establi-shed at St. Charles 
and made use of ; that this continued until the year 1899, when a con- 
tract was entered into in October of that year with the People's Télé- 
phone Company, which had a local téléphone exchange in the city of 
St. Charles, and also Connecting with other villages in the southeast 
parf of the state of Minnesota, and upon the making of the contract 
the complainant's téléphone System was carried into the exchange of 
this local company, and remained there for some five years, the life of 
the contract, and some months in extension, until some time in July, 
1905, when the complainant, failing to renew its contract with the 
People's Téléphone Company, disconnected its wires from the ex- 
change of that company and applied to the city council in the early 
part of August, 1905, for permission to erect pôles and wires upon 
several of the streets and alleys in the city and to establish a local 
téléphone exchange in the city, which would be connected with its long- 
distance lines and be of service in aid of that line, and also in furnish- 
ing a local téléphone System for the citizens of the city of St. Charles. 
It appears that the city council failed and refused to grant this per- 
mission, and the complainant company bas never obtained permission 
from the city council of the city of St. Charles to erect any pôles or 
place any wires upon the streets or alleys of that city, except the right 
which was granted in 1895, as aforesaid. 

There is no doubt that the long-distance téléphone established by 
the complainant company, which runs through the city of St. Charles, 
extending from Winona to Mankato, and Connecting with other states, 
is an instrument used in Interstate commerce, and that the transmis- 
sion of intelligence over a téléphone or telegraph line is Interstate 
commerce. That is well settled in the décisions. But I apprehend 
that this fact makes no différence in the présent case. While any in- 
terférence by the Législature with an established instrument of in- 
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terstate commerce might be a subject of criticism, still the fact that 
a line of telegraph or téléphone will, when completed and in use, be 
used for the purpose of Interstate commerce, gives no right to the per- 
sons or corporations projecting the estabhshment of a conceni of this 
kind to do so upon terms différent from what others would be required 
to submit to in the establishment of a similar enterprise. I mean, by 
that, that they would hâve no right of way, simply because the in- 
strumentality would be used for interstate commerce, other than it 
would hâve if it was only suitable for any other public use. A rail- 
road Company, or à telegraph company, or a téléphone company, would 
hâve to supply its own instrument, its railroad, its telegraph line, its 
téléphone line, without any référence to what its use would be, in the 
ordinary manner. It would hâve to obtain its right of way, either 
by a grant or license from the state where it was upon the highways 
of the state, or by purchase or condemnation where it was upon private 
property. Therefore I do not see that the fact that this is an instru- 
ment of interstate commerce afifects the décision of the case at ail, or 
has any bearing upon it. 

Under the laws of the state as they existed at the time that this 
enterprise was entered into in the city of St. Charles, thé complainant 
company had no right to occupy the streets of that city without the 
consent of the city council, and without what in the terms used by the 
Législature of the state is called a "franchise" from the city council 
authorizing the complainant to so occupy the streets. It did get such 
permission as to the streets that are named in the resolution of 1896, 
but it never has obtained such permission with respect to any other 
streets; and at the présent time it has no right or authority to build 
its lines upon any other sti-eets than those so named. It seems that 
on the 22d day of August, 1905, the city council of St. Charles passed 
an ordinance which provided that: 

"No person or persons or corporation sliall erect or set any téléphone, tele- 
graph, electric light, or power pôles of any sort for the support of wires 
in any public street, road, or alley, or in any publie ground, in the city of 
St. Charles, uniess authorized by ordinance or resolution duly passed and 
adopted by the city council of said city; nor shall any person or corporation, 
uniess so authorized, string, place, or fasten upon any pôle, tree, building, 
or otherwise any téléphone, telegraph. or electric light or power wire in or 
upon any such public places or grounds, or fasten any cross-arms, braclcets, 
or other support in or upon the snnie." 

Then the ordinance denounces severe penalties for any violation of 
its provisions. It is to restrain the city council from enforcing this 
ordinance that this suit is brought. As the city council has, under 
the charter of the city, the control, supervision, and management of the 
streets and alleys of the city, it seems to me that it is proper, and 
within the power of the city council, to pass an ordinance of this kind 
and to enforce it in the manner provided in the ordinance. It seems 
to me that it does not affect any rights of the complainant company, 
because it does not apply to any case where the occupation of the streets 
Or alleys has been authorized by ordinance or resolution duly passed 
or adopted by the city council, and therefore it would not apply to the 
long-distance téléphone line complainant is now using, and which, so 
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far as appears in this case, is ail that the complainant company lias 
any right to construct. 

My opinion, therefore, is that the bill should be dismissed. 



LTONS V. BANK OF DISCOUNT OF CITY OF NEW YORK. 
(Circuit Court, S. D. New York. May 29, 1907.) 

1. District of Columbia— Législative Power of Congress— Opération of 

ACTS. 

Tlie power given to Congress by tlie Constitution, to legislate t'or the 
District of Columbia, is net given to it as a local législature, but as the 
législature of the United States, and laws enacted under such power are 
laws of the United States, and enforceable as such thronghout the Union. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 17, District of Colum- 
bia, § 4.] 

2. Same — State Banks Doing Business in District— Subjection to Na- 

tional Banking Laws. 

By Act June 25, 1900, 34 Stat. 458, amendatory of Code D.' C, ail bank- 
ing or trust companies organized under the laws of any of the United 
States having an office or banking house located withln the District of 
Columbia, where deposits or savings are received, are made subject to the 
provisions of the national banking act. They are required to make and 
publish reports, and the Comptroller of the Currency is given power to 
examine into their condition, "and when in bis opinion it is necessary to 
take possession of any such bank or company for the reasons and in the 
same manner and to the same extent as are provided in the laws of the 
United States witli respect to national banks." Held, that such act is 
withln the constitutional powers of Congress to legislate for the District 
of Columbia, and that under it the Comptroller bas autliority to appoint 
a reeeiver for any such corporation, who inay sue to colleet assets in any 
fédéral court in any part of the United States for distribution among 
its creditors ; it being no part of the purpose of such proceeding to dis- 
solve the corporation. 

At L,aw. On demiirrer to complaint. 

Blandy, Mooney & Shipman (John F. Heiïernan, of counsel), for 
plaintiff. 

Martin A. Schenck (Clarence Lexovv, of counsel), for défendant. 

RAY, District Judge. By an act of Congress approved June 25, 
1906 (34 Stat. 458), it is provided as follows : 

"Be it enacted by the Senate and House of Représentatives of the United 
States of America in Congress assembled that sections seven hundred and thir- 
teen and seven hundred and fourteen of an act entitled 'An act to establish a 
code of law for the District of Columbia,' approved March third, nineteeu hun- 
dred and one, and amended by the acts approved January thirty-first and 
.lune thirtieth, nineteen hundred and two, are hereby amended so as, re- 
spectively, to read as follows: 

"Section seven hundred and thirteen. AU savings banks or saviugs com- 
])anies, or trust companies, or other banking Institutions, organized under au- 
thority of any Act of Congress to do business in the District of Columbia, or 
organized by virtue of the laws of any of the states of this Union, and hav- 
ing an office or banking house located withln the District of Columbia where 
deposits or savings are received, shall be and are hereby, required to make to 
the Comptroller of the Currency, and to publish ail reports which national 
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banking associations are requirecl to maire and publisli under the provisions of 
sections flve thousand two liundred and eleven, five tliousand two liundred and 
twelve, and flve thousand two hundred and thirteen of tlie Revised Statutes of 
tlie United States and stiall be subject to tbe same penalties for failure to 
nialie such reports as are berciu provided, wliicb penalties may be collected 
by suit before tbe Suprême Court of the District of Columbia. And the Comp- 
troller sball hâve power, when in his opinion it is necessary, to talie possession 
of any such banli or company for the reasons and in the mauner and to the 
same extent as are provided in the laws of the United States with respect to 
njUional banlcs., Provided, however, that banliing institutions having offices 
or banlcing houses in foreign countries as well as in the District of Columbia 
shall only be required to malce and publish the report provided for in this 
section semiannually. And provided, however, that ail publications authorized 
or required by said section five thousand two hundred and eleven of the Re- 
vised Statutes and ail other publications authorized or required by existing 
law to be made in the District of Columbia, shall be printed in two or more 
daily newspapers of gênerai circulation published in the city of Washington, 
one of which shall be a morning newspaper. 

"Section seven hundred and fourteen. The Comptroller of the Ourrency, in 
addition to the powers now conferred upon him by law for the examination 
of national banks, is hereby further authorized, whenever he may deem it 
xiseful to cauge examination to be made into the condition of any banlc men- 
tioned In the preceding section. The expense of such examination shall be 
paid in the manner provided by section flve thousand two Irundred and forty 
of the Revised Statutes of tlie United States relating to the examination of 
national banks." 

The material allégations of the complaint are as follows: (1) The 
^tna Banking & Trust Company, at ail the times mentioned prior to 
October 30, 1906, was a banking corporation organized and existing 
under the laws of the state of West Virginia, U. S. A. (2) Prior to 
said date, at ail times mentioned, it had an office and banking house 
located in the city of Washington, D. C, where deposits and savings 
were received, and another banking house and office in the city of 
Butte, state of Montana. (3) October 20, 1906, said ^tna Banking 
& Trust Company was, pursuant to the laws of the United States in 
such case made and provided, duly found by the Comptroller of the 
Currency of the United States to be insolvent. (4) That thereupon, 
and under and by virtue of the acts of Congress in such cases made 
and provided, the said Comptroller took possession of said ^tna Bank- 
ing & Trust Company, and duly appointed the plaintiff receiver of said 
corporation. (5 ) That ■ plaintiff duly qualified as such receiver, and 
became entitled to and took possession of ail the assets and property 
of said corporation. (6) That défendant is a banking corporation 
organized and existing under the laws of the state of New York. (7) 
That October 20, 1906, the défendant was owing to said TEtm Bank- 
ing & Trust Company a balance of $797.18, balance of money it had 
theretofore deposited with défendant, and which it had agreed to pay 
over on demand. (8) That plaintiff, as such receiver, before com- 
mencing this action, duly demanded said money, but défendant neg- 
lected and refused to pay same over, on the sole ground that Novem- 
ber 5, 1906 (which was after the appointment and qualification of such 
receiver), an attachment had been levied on said moneys of said Jîtna 
Banking & Trust Company on deposit with défendant in a suit in the 
Suprême Court of the state of New York, wherein the Bankers' Money 
Order Association, a corporation organized under and by virtue of the 
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lavvs of the state of New Jersey, was the plaintiff, and said ^tna Bank- 
ing & Trust Association was défendant, and in which action said 
yEtna Company has not appeared, or been personally served with 
process, and that, under the laws of the state of New York in such 
case, the attachment having been levied before demand by the receiv- 
er, the lien of the attachment is prior to the right of the receiver to 
such money on deposit. (9) That no attachment was levied prior to 
the appointment of such receiver. (10) That this action is brought by 
direction of the Comptroller of the Currency of the United States. 

Three grounds of demurrer are stated: (1) That the complaint 
does not state facts sufficient to constitute a cause of action ; (3) that 
the plaintifîf has not légal capacity to sue; and (3) this court has not 
jurisdiction of the subject of this action. 

The question presented is whether the receiver of a state banking 
corporation having an office and doing business within the District 
of Columbia, duly appointed by the Comptroller of the Currency under 
the act of Congress quoted, may sue for and recover, in the proper 
Circuit Court of the United States, moneys due and owing to such 
banking corporation, or property belonging to it, when such debt is 
owing by parties outside the District of Columbia, or is in the pos- 
session of persons outside the said District? If not, then ail a state 
banking corporation doing business in said District has to do to render 
such act substantially ineffective is to place its assets over the line in 
Maryland or Virginia, and the receiver when appointed and qualified 
will be powerless to recover them. In such case the creditors in the 
District of Columbia would be compelled to go to the state of the in- 
corporation, and institute légal proceedings, and then foUow the assets 
as best they could. 

The Congress of the United States is the sole lawmaking power 
of the District of Columbia. Its laws, within the Constitution, are 
there suprême and extend to ail persons within the District and to ail 
corporations organized under and pursuant to the laws of a state who 
see fit to go there and do business, so far at least as business is done 
within the District, and so far as its property is found there. The 
courts of the District are courts of the United States, and it is a dis- 
trict to which criminals may be removed for trial. The laws made by 
Congress for the government of the District and persons and property 
therein are laws of the United States and are to be enforced as such. 
See Cohens v. Virginia, 6 Wheat. 264, 424, 423, 5 L. Ed. 257; Mat- 
tingly V. District of Columbia, 97 U. S. 687, 690, 24 L. Ed. 1098; 
Horner v. United States, 147 U. S. 449, 462, 13 Sup. Ct. 409, 37 L- 
Ed. 237. The Comptroller of the Currency is an officer of the United 
States, and his jurisdiction extends throughout the United States as to 
ail matters lawfully placed within his control. That the Congress 
of the United States had power to authorize him, in proceedings duly 
taken, to déclare persons or corporations doing a banking business 
in said District insolvent, and to proceed and wind up the business 
and collect the assets, and, so far as possible, discharge its obligations, 
cannot, to my mind, be questioned. If not so, then Congress is pow- 
erless to govern the District of Columbia as against the corporations 
organized under state laws and electing to go into the District and 
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do business there. In so doing, can it provide that ail the assets of the 
insolvent corporation doing business there, situate anywhere in the 
United States, shall be collected by the receiver appointée! by the Comp- 
troller and applied to the discharge of its obligations ? It is net a pro- 
ceeding to dissolve the corporation or to annul its charter. The act 
of Congress quoted does not assume to confer any such power or au- 
thority on the Comptroller. That matter is left to the state of incor- 
poration. But it does assume to say that if a banking corporation 
organized under the laws of a state sees fit to corne into the District 
of Columbia, and there do business, it must conform to the laws of 
such District, and that in case it does not, and becomes insolvent, the 
Comptroller may so déclare and appoint a receiver of ail its assets, 
wherever situate, and apply such assets according to the provisions 
of the laws of the United States to the satisfaction of the claims of ail 
its creditors. Whether the corporation survives or perishes is a ques- 
tion with which Congress does not concern itself. Congress can legis- 
late for the entire United States as to ail matters within its powers, 
express or implied. Cases cited. When it bas legislated for the Dis- 
trict of Columbia and persons and property there residing or there 
doing business, or as to property there situated, such laws may be 
enforced as against such persons and property anywhere within the 
United States. If a person commits a crime within such District, he 
may be arrested anywhere and taken there for trial and punishment. 
If civil judgment is pronounced against a person there, it may be ex- 
ecuted anywhere, in the mode and manner prescribed by Congress, if 
the Constitution be not violated. And I take it no state can enact a 
law which would in any way impair such judgment or prevent its en- 
forcement. Congress, in such case, might adopt the procédure of the 
state, or provide one of its own. In Mattingly v. District of Columbia, 
97 U. S,., at page 690, 24 L. Ed. 1008, the court said : 

"Under the Constitution, Congress had power to exercise exclusive législa- 
tion in ail cnses wlmtsoever over the District, and tbis includes tlie power of 
taxation. Coliens v. Virginia, (i Wheat. 2()4. 5 L. Ed. 257. Congress ma.v 
legislate witliin tlie District, respecting tlie peojile and property tlierein. as 
luay the Legislatiu-e of any state over any of its subovdinate niunicipalities." 

In Horner v. United States, 147 U. S., at pages 462, 463, 13 Sup. Ct. 
414, 37 L. Ed. 237, in referring to Cohens v. Virginia, the court said: 

"In Cohens v. Virginia, 6 Wlieat. 204, 441. 5 L. Kd. 2.57, it was held that. 
wbere au act of Congress enipowered tlie corporation of the cit.v of Washing- 
ton to autborize the rtrawing of lotteries for certain purposes. it eonld not 
force the sale of the ticl<ets in Virginia, where snch sale was prohibited l>.v 
law. ïhat case is a strong authority in favor of the view that. althongh 
lottery tickets are authorized by one governnient. such validity cannot autbor- 
ize tlieir sale within the territory qf another governinent which forbids such 
sale."' 

It will be noted that the laws of the state forbade the sale of such 
tickets. Turning to Cohens v. Virginia, supra, we find that Congress 
liad created a corporation and granted to such corporation the follow- 
ing power: 

"ïhe ssiid corporation shall bave full power to autliorize the drawing of 
lotteries for effecting any important improvement in tlie city, which the 
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ordinary funds or revenue thereof will not accomplish: Provided, that the 
suni to t)e raised in eaoh year shall not exceed the amovmt of $10,000. And 
provided also, that the object for whlch the money is intended to be ralsed 
shall be ftrst submitted to the Président of the United States, and shall be 
sipproved of by him." 

Marshall, C. J., said: 

"Tvvo questions arise on this act: (1) Does it purport to authorize the cor- 
poration to force the sale of thèse lottery ticliets iu states where such sales 
may be prohibited by law? If it does (2), is the law constitutional? If the 
flrst question be answered in the affirmative, it will become necessary to eon- 
sider the second. If it should be answered in the négative, it will be un- 
necessary, and consequently improper, to pursue any inquiries, which would 
then be merely spéculative, respectiug the power of Congress in the case." 

The court then proceeds to answer the first question in the négative, 
and Marshall, C. J., says, referring to the powers above quoted: 

'"We find in them no expression which looks beyond the liraits of the city. 
ïhe powers granted are ail of them local in their nature, and ail of them 
such as would, in thé common course of things, if not necessarily, be ex- 
ercised within the city. The subject on which Congress was employed when 
framing tliis act was a local subject. It was not the establishment of a 
lottery, but the formation of a separate body for the management of the 
internai afCairs of the city, for its internai government, for its police. Con- 
gress must hâve considered itself as delegating to this corporate body powers 
for thèse objects, and for thèse objects solely. In delegating thèse powers.. 
tberefore, it seems reasonable to suppose that the miud of the Législature 
was directed to the city alone, to the action oï the being the5' were creatiug 
v\ithin the city, and not to any extraterritorial opérations. In deseribing 
the powers of such a being, no words of limitation ueed be used. They are 
liniited by the subject, But if it be intended to give its arts a binding 
efflcacy beyond the natural limits of its jiower, and within the jnrisdiction of 
a distinct power, Vi-e should expect to flnd, iu the language of the incorporat- 
ing act, some words indicating such intention. Without siich words we cau- 
not suppose that Congress designed to give to the acts of the corporation any 
otiier eft'ect beyond its limits than attends every act having the sanction of 
local law, when anything dépends upon it which is to be transacted elsewhere. 

* * * To interfère with the pénal laws of a state, where they are not 
leveled against the legitimate powers of the l'nion, but hâve for their sole 
ob.lect the internai government of the country. is a very serious measure, 
which Congress cannot be supposed to adopt lightly, or incousiderately. 

* * * An act, such as that uuder considération, ought not, we think, to be 
so construed as to imply this intention, unless its pi'ovisions were such as to 
reuder the construction inévitable." 

In giving construction to and in arriving at the intention of Congress 
in enacting the law now under considération, thèse considérations hâve 
no application. The language of the act is broad, and by its provi- 
sions ail banking corporations organized under the laws of a state, and 
"having an office or banking house located within the District of Colum- 
bia, where deposits or savings are received," are required to make and 
publish reports, and are subjected to penalties. They, in this respect, 
are made subject to the provisions of the national banking act. The 
Comptroller may examine into the condition of the corporation, not 
that of the branch, and "shall hâve power, when in bis opinion it is 
necessary, to take possession of any such bank or company for the 
reasons and in the same manner and to the same extent as are provided 
in the laws of the United States with respect to national banks." That 
Congress intended the appointment of a receiver for the corporation, 
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iiot the branch, and possession of its assets wherever located, not those 
of the branch, cannot, I think, be questioned. Congress intended that 
when a banking corporation goes into the District of Columbia and 
estabHshes a banking house there, and proceeds to do business, that, 
in case of its insolvency, it inay be so declared by the Comptroller of 
the Currency, who may thereupon appoint a receiver, who shall take 
possession of ail its property and assets. The language is broad 
enough to cover ail this, and to narrow the construction would be to 
place a portion of the assets of the Company under the control of the 
Comptroller, to be secured through the courts of the United States, 
leaving the balance with the state courts ; leave it for the Comptroller 
of the Currency to say the corporation was insolvent, and for a state 
to say the contrary, and so lead to confusion and irreconcilable conflict. 

L think that, when a banking corporation goes into the District of 
Columbia and establishes an office or a banking house, it submits it- 
self to, and becomes subject to, the provisions of this act of Congress 
of the United States, and that Congress, under the Constitution, had 
fuU authority to enact the law. It does not assume to interfère with 
the state of incorporation or its laws. If the Comptroller, acting un- 
der authority of the suprême law of the land, first takes action and 
possession of the property, the state courts must yield, although no 
such question is presented hère. There is no conflict between the 
courts of the state of West Virginia, the state of incorporation, and the 
United States, or the District of Columbia. So far as appears, this 
corporation, which does not présent itself, bas no property or business 
in West Virginia. In applying the assets of the corporation to the 
payment of its debts, it is assumed the Comptroller will not violate 
the rights of such creditors or of the stockholders as they may be de- 
fined by the law of the state of incorporation. 

In Cohens v. Virginia, supra, on another branch of the case, that of 
jurisdiction, Marshall, C. J., in speaking of laws enacted by Congress 
for the government of.the District of Columbia, said (pages 424, 425, 
of6 Wheat. [5L. Ed. 257]): 

"In the enumeration of the powers of Congress, which is made in the 
eighth section of the first article, we flnd that of exercising exclusive légis- 
lation over such district as shall become the seat of government. This power, 
like ail othèrs which are speeifled, is conferred on Congress as the Législature 
of the Union, for, strip them of that eharacter, and they would not possess it. 
In no other eharacter can It be exercised. In legislating for the District, they 
neeessarily préserve the eharacter of the législature of the Union, for it 
is in that eharacter alone that the Constitution confers on them this power 
of exclusive législation. This proposition need not be enforced. The second 
clause of the sixth article déclares that: 'This Constitution, and the laws of 
the United States, which shall be made in pursiiunee thereof, sliall be the 
suprême law of the land.' The clause which gives exclusive jurisdiction is, 
unquestionably, a part of the Constitution, and, as sucli, binds ail the United 
States. Those who contend that acts of Congress, made in pursuance of this 
power, do not, like acts made in pursuance of other powers, bind the nation, 
ought to show some safe and clear rule, which shall support this construction, 
and prove that an act of Congress, clothed in ail tlie forins wliich attend 
other législative acts, and passed in virtue of a power conferred on, and ex- 
ercised by, Congress, as the législature of the Union, is not a law of the 
United States, and does not bind them." 
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This power to reach the assets of this corporation anywhere in the 
United States is incidental to the main powers of declaring the cor- 
poration insolvent and appointing a receiver, which main powers are 
exercised by the Comptroller of the Currency of the United States in 
the District of Columbia, where the corporation had a banking house 
and was doing business. It is unlike the capability of a state to ex- 
ercise jurisdiction in another state of the Union. Each state is an 
independent sovereignty, except that its courts are bound to give 
full faith and crédit to the judgments of the courts of the other when 
acting within their jurisdiction. On this distinction, Marshall, C. J., 
in Cohens v. Virginia, 6 Wheat. 427, 428, 429, 5 L. Ed. 257, said: 

"Were any one state of the Union to pass a law for trylng a criminal in 
a court net ereated by itself, in a place not within its jurisdiction, and direct 
the sentence to be executed without its territory, we should ail perceive and 
acknowledge its ineompetency to such a course of législation. If Congress 
be not equally incompétent, it is beeause tliat body unités the powers of local 
législation with those which are to operate through the Union, and may use 
the last in aid of the flrst, or beeause the power of exercising exclusive 
législation draws after it, as an incident, the power of making that législa- 
tion effectuai, and the incidental power may be exercised throughout the 
Union, beeause the principal power is given to that body as the législature 
of the Union. * * * How, then, is it that Congress, legislating exclusively 
for a fort, punishes those who, out of that fort, conceal a felony committed 
within it? ïhe solution, and the only solution, of the difilculty, is that the 
power vested in Congress, as the législature of the United States, to legislate 
exclusively within any place ceded by a state, carries with it, as an incident, 
the right to make that power effectuai. If a félon escape out of the state 
in which the act bas been committed, the government cannot pursue him 
Into another state, and apprehend him there, but must demand him from the 
executive power ol: that other state. If Congress were to be considered, mere- 
ly as the local législature for the fort or other place in which the ofEense 
might be committed, then this principle would apply to them as to other 
local législatures, and the félon who should escape out of the fort or other 
place in which the felony may liave been committed could not be apprehended 
by the marshal, but must be demanded from the executive of the state. 
But we bnow that the principle does not apply ; and the reason is that 
Congress is not a local législature, but exercises this particular power like 
ail its other powers, in its high character as the législature of the Union. 
The American people thought it a necessary power, and they conferred it 
for their own benefit. Being so conferred, it carries with it ail those inci- 
dental powers which are necessary to its complète and effectuai exécution." 

In short, when the Congress of the United States bas exclusive juris 
diction to legislate for any particular place, and as to any particular 
subject, and it is acting, or its instrumentalities are in motion and act- 
ing, the power may be made effectuai throughout the United States, 
and the gênerai power, coextensive with the entire United States, may 
be invoked and used in aid of the local power. I think this principle 
declared by Marshall in Cohens v. Virginia is Sound, and is to be ap- 
plied hère, and that the purpose of Congress in providing for the ap- 
pointment of a receiver of such a state corporation, doing business 
within the District of Columbia, may be made effectuai by invoking 
the gênerai power referred to. And this case is not similar to one 
where a corporation of one state goes into another state and does busi- 
ness there by its permission. In such case the permitting state has 
no jurisdiction outside its own territorial boundaries. 
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Counsel for défendant says, in substance, that to concède this pow- 
er to Congress, legislating for the District of Columbia, is to recognize 
that Mexico, an^ independent foreign nation and government, may ap- 
point a receiver for the banking corporation of one of the states of the 
United States having a branch in Mexico and send him into the United 
States and take to Mexico ail the assets of such corporation. This is 
ignoring the fact that the United States is an independent government 
and nation, and that the several states are but a part thereof, inde- 
pendent in some respects, true, but still subject to and bound to recog- 
nize the laws of Congress and the pâramount authority of the United 
States in ail matters where it bas power to legislate. The United 
States are not a part of Mexico, nor does that nation hâve any juris- 
diction over it, or any part of it. As Congress bas exclusive power 
to legislate for the District of Columbia and as to ail persons and ail 
property therein, as we hâve seen, and as it unités the power of local 
législation with those which are to operate throughout the Union, and 
may use the last to aid the first, and as the power of exercising ex- 
clusive jurisdiction in the District of Columbia draws after it, as an 
incident, the power of making that législation effectuai, and as the in- 
cidental power may be exercised throughout the Union because the 
principal power is given to Congress as the législature of the Union, 
and as Congress bas unmistakably indicated its purpose that thèse 
powers, as to state corporations doing business within the District of 
Columbia, shall be exercised throughout the United States, I conclude 
that the act quoted is not only constitutional, but that the powers of 
the plaintiff as receiver are such that he may ask for, demand, sue for 
and recover, and marshal the assets of this corporation wherever situ- 
ated and found. The receiver appointed by the Comptroller of the 
Currency of the United States is not the officer of any court, but the 
agent and officer of the United States! In re Chetwood, 165 U. S. 
443, 458, 17 Sup. Ct. 385, 41 L. Ed. 782, and cases there cited ; Auten 
V. U. S. Bank, 174 U. S. 125, 19 Sup. Ct. 628, 43 L. Ed. 920. He acts 
tinder the control of the Comptroller of thç Currency, to whom the 
moneys collected are paid over, and he, in turn, disburses them to the 
creditors of the insolvent institution. In re Chetwood, 165 U. S. 458, 
17 Sup. Ct. 385, 41 L. Ed. 782. The insolvent corporation being with- 
in the jurisdiction of the District of Columbia, doing business there, 
by its own élection, how can a creditor of such institution deny the 
right of the receiver to its assets ? It is settled law that the Comptrol- 
ler of the Currency bas power to appoint a receiver of a defaulting or 
insolvent national bank without a previous judicial ascertainment of 
the necessity for such action. Bushnell v. Leland, 164 U. S. 684, 17 
Sup. Ct. 209, 41 L. Ed. 598, and cases cited. Clearly, this receiver 
was properly appointed, and is empowered to act, unless the law quoted 
is unconstitutional and void. And I do not think this défendant can 
question the legahtv of bis appointment collaterally, or even in a di- 
rect proceeding. The plaintiff is receiver in fact. Cadle v. Baker, 
20 Wall. 650, 651, 22 L. Ed. 448. Said the court : 

"The debtors of a bank, wlien siied by a receiver, eannot Inquire into the 
iepility of liis appointment. It is sufficient for tlie purposes of such a suit 
tliat lie hns beeii aiipoiuted and is receiver in fact. As to debtors, the action 



JOHN BROMLET & SONS V. UNITED STATES. 399 

of tlie Compti'oller in uiaking the appointment is conclusive until set aside 
on the application of the banlj. The hsi-ak may move in that belaalf, but the 
debtor cannot. Section 50 makes express provision for a contest by the bank." 

Therefore he has légal capacity to sue. 

The demurrer must be overruled, with costs of demurrer ; but de- 
fendant may answer within 20 days after being served with a copy ot 
the order to be entered pursuant hereto. 



JOHN BROMLEY & SONS v. UNITED STATES. 

(Circuit Court, E. D. Pennsylvania. February 28, 1907.) 

No. 37 . 

1. CusTOMs DuTiES— Classification— FiNisiiED Castings. 

The term "castings," in Tariff Act ,Tuly 24, 1897, c. 11, § 1, Schedule 
O, par. 148, 30 Stat. 163 [U. S. Comp. St. 1901, p. 1640], does net include 
articles which hâve been advanced in condition by work bestowed on 
them after they were cast. 

[Ed. Note. — Interprétation of commercial and trade tenus in tariff laws, 
see note to Deunison v. United States, 18 C. C. A. 545.] 

2. Same— Appeal.s— FuHTiiEB Evidence. 

Importer» should présent to the Board of General Aripraisers ail tho 
évidence which they can produee, and on appeal to the Circuit Court 
little weigbt should be given additional cumulative évidence whicli couirt 
easily bave been laid before the Board. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

In the décision below, the Board of General Appraisers affirmed the 
assessment of duty by the coUector of customs at the port of Phila- 
delphia. 

Hatch, Keener & Clute (Walter F. Welch, of counsel), for im- 
porters. 

Jasper Yeates Brinton, Asst. U. S. Atty. 

HOLLAND, District Judge. The castings in question were as- 
sessed with a duty by the collector of this port under paragraph 19o 
of the Tarifï Act of 1897 (Act July 24. 1897, c. 11, Schedule C, 30 
Stat. 167 [U. S. Comp. St. 1901, p. 1645]). The importer claimed they 
were dutiable as castings under paragraph 148 (30 Stat. 163, c. 11, 
Schedule C [U. S. Com^. St. 1901, p. 1640]). The Board of General 
Appraisers sustained the collector. 

On February 14, 1905, the appraiser reported as to this importation 
as follows : 

"I beg to State that the goods are parts of lace curtain machines, drilled. 
l)ored, planed, fltted and finislied beyond the condition of castings and were 
properly returned for classification with and as part of tlie inacliines of whlch 
they torm intégral parts, and in thQ values of whicli their values are iucluded." 

Paragraph 193, referred to, is as follows: 

"Articles or wares not provided for in tliis act. composed wholly or in part 
of iion, Steel, lead, eopper, nickel, pewter, zinc, gold, silver, platinum, aiuminum 
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or other métal, and whether partly or wholly manufactured, 45 per centum ad 
valorem." ' 

Paragraph 148, under which the importer claims the importation 
should be classified, is as foUows: 

"Cast iron vessels ; plates, stove plates and irons, sad irons, tallors' irons, 
hatters' irons, and castings of iron net specially provided for in this act, eight- 
tentlis of one cent per pound." 

Tiie évidence in this case shows that the importation is an "article 
* * * composed wholly * * * of iron partly * * * 
manufactured," within the meaning of paragraph 193, as they are 
parts of the lace curtain machines finished for use in the érection of 
thèse machines in the mil!. 

The décision of the Board of General Appraisers, rendered Octo- 
ber 11, 1905, included the following finding : 

"We flnd from the testimony of the Importer's witnesses that the articles 
are of cast iron, and that, after they were cast, holes were drilled in them, and 
they were to some extent chiseled to fit them for the machines into which they 
were to be incorporated. The question thus presented for our considération 
bas been many times decided adversely to the contention of the importers. 
Note G. A. 1,410 (T. D. 12,814) and G. A. 5,397 (T. D. 24,604). On motion of 
the counsel for the government, the testimony talten in the case passed on in 
G. A. 6,070 (T. D. 26,47S) was made a part of the record In the présent case, 
and it is to the eiïect that the word 'castings' in the trade does not include ar- 
ticles made by the casting process which hâve been advanced in condition by 
worlï bestowed on them after they were cast." 

The évidence submitted to the Board sustains this finding. 

The testimony taken before Byron S. Waite, United States General 
Appraiser, before whom the matter was referred by the court to take 
further testimony, as provided under section 15 of the customs admin- 
istrative act of June 10, 1890 (chapter 407, 36 Stat. 138 [U. S. Comp. 
St. 1901, p. 1933]) is simply cumulative and entirely to the same facts 
upon which évidence was taken before the Appraiser and the Board 
of United States General Appraisers. There is nothing in the testi- 
mony différent from that already before the Board. 

It was intended that the customs administrative act should provide 
the importer with a convenient and expéditions method of disposing 
of his controversies in the payment of duties on importations, and the 
Board of General Appraisers is the tribunal before whom the importer 
is required to submit his case. Ail the évidence he may hâve and can 
produce should be laid before this tribunal for its considération in 
determining the right in each particular controversy, and, upon an ap- 
peal to the Circuit Court, little weight should be given to additional 
cumulative évidence which côuld easily hâve been submitted to the 
Board of General Appraisers for its considération. 

The décision of the Board of General Appraisers is affirmed. 
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GREENE et al. v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. June 3, 1007.) 

No. 1,601. 

1. Extradition— Tbiai, of Aocused Afteh Exteadition— Identitt of Offense 

Chaeqed. 

While the extradition of a person frorn a foreign country for trial In the 
United States and the indictment on which he Is tried must be for the 
same criminal acts, it does not follow that the crime must hâve the same 
name in both countries, but it is sufficlent if the acts in question are crim- 
inal in both countries and are within the terms of the treaty under which 
the extradition is granted. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 23, Extradition, § 28.] 

2. Same— Treaty with Gbeat Britain. 

Persons surrendered by Canada to the United States, under sections 4 
and 10 of article 1 of the extradition treaty of 1890 between Great Britain 
and the United States, to be tried for the crime of "participation in fraud 
by an agent or trustée," were tried for such crime where the indictment 
charged them vs'ith conspiracy with a disbursing offlcer of the govemment 
to defraud the United States by preseiitiug false and fraudaient claims to 
such offlcer and by his allowance and payment of the same from public 
money in his hands, the acts and transactions charged and proved before 
the extradition commissioner and under the indictment being the same. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 2.3, Extradition, § 23.] 

3-, Same— Offenses Witiiin Provisions of Teeatt— Finality of Décision of 
CouNTRT on Which Demand is Made. 

The question whether or not a fugitive shall be surrendered by a coun- 
try in which he bas sought asylum must of necessity be decided by the 
government of such country, and its décision, approved by its courts, that 
the offense charged is within the terms of an extradition treaty between 
that country and the one making the demand, is final, and the question 
cannot be agaln raised in the courts of the latter country after extradition. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 23, Extradition, §§ 
15, 20. 

Fugitives from justice under extradition laws, see notes to In re 
Strauss, 63 C. C. A. 104.] 

4. Same— RiGHTS of Accused After Extradition. 

As to offenses not covered by an extradition treaty between two coun- 
tries, they stand toward each other as though there were no treaty, and 
either may exercise its discrétion as to the surrender of a fugitive on de- 
mand of the other ; and where such a demand has been acceded to, either 
under the obligation of a treaty or as an act of comity, the accused is 
trlable in the courts of the country to which he is returned on the charge 
upon which he was surrendered. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 23, Extradition, § 23.] 

5. Criminal Law — Review of Judgment by Appellate Court- Sufficiency 

OF Indictment. 

A gênerai judgment upon an indictment containing several counts and a 
verdict of guilty on each count cannot be reversed if any count is good and 
Is sufficlent to support the judgment. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law, §§ 
2098-2100.] 

6. Indictment— Limitations— Pleadxng—Geotjnd for Demurbeb. 

The défense of the statute of limitations cannot be made by demurrer 
to an indictment. 
154 F.— 26 
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7. Ceiminal Law— Limitations— Pebson Fleeing feom Justice. 

To constitute one a "person fleeing from justice" so as to prevent the 
running of the statute of limitations against a prosecution for a criininal 
offense against tlie United States under Rev. St. § 1045 [U. S. Comp. St. 
1901. p. 726], It is not necessary ttiat he should hâve left the United 
States, but it is sufflcient that he had left the district in which the offense 
was committed when it was sought to apprehend him therefor, and was 
found In another district in which lie dld not réside under circumstances 
indicating a purpose to évade the authority of the court having jurisdic- 
tion. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 14, Criminal La y;-, § 
278.] 

8. Same— Pboceedinqs in Brrok— Rjîview of iNSTRuerioNa. 

In the fédéral courts no instruction to the jury glven or ref used by the 
trial court can be brought before an appellate court for revlew by writ of 
error, unless the record shows that an exception was taken to the giving 
or refusai of such instruction while the jury were at the bar; and the 
trial court Is without authority to dispense with such rule by any rule or 
order extending the time for flling exceptions. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 15, Criminal Law, § 
2670; vol. 14, Criminal Law, | 2022.] 

Pardee, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Southern 
District of Georgia. 

For opinion below, see 146 Fed. 803. 

Wm. Garrard, P. W. Meldrim, W. W. Osborne, and A. A. Law- 
rence, for plaintifïs in error. 

Marion Erwin, U. S. Dist. Atty. (Henry M. Hoyt, Sol. Gen., on the 
brief). 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

S HELBY, Circuit Judge. A brief statement of the case must be 
made, to be supplemented later by a fuller statement of the issues and 
facts pertinent to each contention considered and decided. 

In the court below four indictments were found against the plain- 
tiffs in error, Benjamin D. Greene and John F. Gaynor, who will here- 
after be called the "défendants." One of the indictments, No. 477, 
was dismissed, and need not be mentioned again. In two of the re- 
maining cases the défendants were jointly indicted with Oberlin M. 
Carter, a captain in the Corps of Engineers of the United States Army, 
who, before the finding of the indictment, had been in charge of the 
river and harbor improvements in the Savannah, Ga., district, and, 
while so employed as an officer and agent of the United States, had 
large sums of money placed in his hands and under his control for 
disbursement. The several counts of the three indictments ail relate 
to money of the government which passed into his hands and under 
his control as an officer and agent of the United States. Each of the 
counts contains charges of the successful conspiracies of the défend- 
ants to fraûdulently obtain possession of thèse funds, the présentation 
of false and fraudulent claims for payment out of them, or for the 
embezzlement of $575,749.90 of such funds. On motion of the United 
States attornev. the indictments were consolidated. Rev. St. § 1024 
[U. S. Comp.' St. 1901, p. 720], 146 Fed. 781. The défendants were 
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tried on the three indictments so Consolidated. Indictment No. 322, 
hereafter called the first indictment, contains, as numbered thereon, 
10 counts. The last two counts were stricken out, and the défendants 
were put to trial on the remaining counts numbered from 1 to 8, in- 
clusive, which charged violations of Rev. St. §§ 5438 and 5440. In- 
dictment No. 371, hereafter called the second indictment, was evident- 
ly framed to cover the same offenses charged in the first indictment. 
The charges in the second indictment are made more elaborately, and 
apparently with the purpose of meeting objections which had been 
made to the fîrst indictment. It contains six counts, four for violations 
of Rev. St. § 5440, and two for offenses under Rev. St. § 5438. In- 
dictment No. 476, the third indictment, contains four counts, each 
charging embezzlement. Rev. St. §§ 5497, 5488. After the court had 
disposed of preliminary questions, the défendants pleaded "not guilty" 
to thèse several charges. The jury found the défendants "guilty as 
charged" in ail of the 18 counts submitted to them. By the judgment 
entered on the verdict, each of the défendants was sentenced (a) on 
the counts of the first and second indictments, held to be under the 
provisions of section 5440, Rev. St., to two years' imprisonment in 
the United States penitentiary at Atlanta, Ga., and to pay a fine of 
$10,000; (b) on the counts of the second indictment, held to be under 
the provisions of section 5438, Rev. St., to four years' imprisonment 
in the United States penitentiary at Atlanta, Ga. ; (c) on the third in- 
dictment, held to be under sections 5488 and 5497, Rev. St., to four 
years' imprisonment in the United States penitentiary at Atlanta, Ga.. 
and to pay a fine of $575,749.90, that being the amount alleged to hâve 
been embezzled. The several terms of imprisonment run concurrent- 
ly, and begin at the date when the prisoners should be received by the 
warden of the penitentiary. 

The défendants were extradited from Canada under the treaty of 
1889-90 between the United States and Great Britain. We copy hère 
parts of the treaty to which référence is necessàry: 

"The provisions of the said lOth article (of the treaty of 1842) are hereby 
inacle applicable to the following additional crimes ; • * * 

"(3) Embezzlement; iarceny; receiving any money, valuable security, or 
other property, knowing the same to hâve been embezzled, stolen, or fraudu- 
lently obtalned. 

"(4) Fraud by bailee, banker, agent, factor, tinistee, or director or meniber 
or officer of any company, made criminal by the lavvs of both eouutries. 
* * * 

"Extradition is also to take place for participation in any of the crimes men- 
tioned in this convention or in the aforesaid lOth article, provided such par- 
ticipation be punishable by the laws of both countries. * * * 

"No person surrendered by or to either of the high contracting parties shall 
be friable or be tried for any crime or offense, committed prior to bis extradi- 
tion, other than the offense for which he was surrendered. luitil he shall hâve 
had an opportun ity of returning to the country from whieh he was surreii. 
dered." 20 Stat. 1.508. 

The défendants presented certain défenses to the first and second 
indictments, which related to their extradition. Thèse défenses had no 
application to the third indictment. The défenses were presented by 
pleas, which, so far as is necessàry to state, were, in substance, that 
they had lately been in the Dominion of Canada and had been surren- 
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dered to the United States to be tried for "participation in fraud by 
an agent or trustée" and "participation in embezzlement," and that 
neither of thèse oiïenses is charged by the two indictments to which 
the pleas were addressed, and that the court had no right or authority 
to try them for any crime or offense for which they were not extra- 
dited. The government answered the pleas, admitting that the défend- 
ants were extradited for the offenses stated in the pleas, and averring 
that the indictments charged them with the offenses for which they 
had been extradited. The third indictment was not involved in thèse 
contentions, for it clearly charged embezzlement, and the extradition 
admittedly included that offense. By consent of counsel, the issues 
raised by thèse pleas to the fîrst and second indictments were tried 
by the court. The United States ofîered in évidence the opinion of 
the Extradition Commissioner awarding their surrender; the judg- 
ment of the Privy Council ; the judgment of the Court of King's Bench 
for Lower Canada on mandamus proceedings ; habeas corpus proceed- 
ings instituted by Benjamin D. Greene and John F. Gaynor before 
Mr. Justice Ouimet, of the Court of King's Bench for Lower Canada, 
and Mr. Justice Ouimet's opinion and judgment sustaining the extra- 
dition; the réquisition for surrender made by the American Secretary 
of State on the British Ambassador; the President's warrant to 
George P. White and Joseph F. Doyle to receive Benjamin D. Greene 
and John F. Gaynor from the Canadian authorities and deliver them 
to the proper authorities in the United States ; George F. White's re- 
turn on bench warrants; and the President's warrant showing the re- 
turn of the défendants. Benjamin D. Greene and John F. Gaynor, 
before the District Court at Savannah on October 9, 1905. No other 
évidence was offered. The court overruled the pleas, and to this rul- 
ing the défendants excepted. 

The fîrst question raised by thèse pleas is : Do the first and second 
indictments charge an offense for which the défendants were extra- 
dited? This question must be answered by a comparison of the ex- 
tradition proceedings and warrant with the indictments. The formai 
statement in the pleas admitted in the answers is that. the défendants 
were surrendered to be tried for (1) "participation in fraud by an 
agent or trustée" ; (3) "participation in embezzlement." The question 
hère relates to the first charge, the charge of embezzlement appearing 
only in the third indictment. The words used are taken from the 
treaty as gênerai descriptions of certain crimes that are made ex- 
traditable. The particular crimes or criminal acts that the Canadian 
government had in view when it surrendered the défendants to be 
tried for "participation in fraud by an agent or trustée" can be ascer- 
tained by considering the demand that had been made on that govern- 
ment and the évidence that was submitted to it by the United States 
to sustain such demand, and, especially, the judgment or order of the 
Extradition Commissioner upon which the warrant of extradition was 
based. The demand of the United States was made on the charge, 
among others, that the défendants had entered into corrupt agree- 
ments with Oberlin M. Carter to defraud the United States out of 
large sums of money held by Carter as the agent of the United States. 
The facts were placed fully before the Canadian authorities substan- 
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tially as they were subsequently presented to the jury on the trial of the 
défendants. On such demand and upon such évidence the judgment 
or order of the Extradition Commissioner was rendered. A brief ex- 
cerpt from the order or judgment will show what was meant in the ex- 
tradition warrant by the words "participation in fraud by an agent or 
trustée" : 

"I hâve determined that they shouM be surrendered * * * on the 
fîround that they are accused of the following extradition crimes ; that is to 
say, for that the said Benjamin D. Greene aud John F. Gaynor : (1) Did, on or 
about July 1, 1897, within the Eastern Division of the Southern District of 
(ieorgia, in the United States of America, participate in fraud then and tliere 
committed by Oberlin M. Carter, a disbursing olRcer, agent, and trustée in the 
emi)loyment of the government of tlie United States, (a) by ontering iuto a 
corrupt agreement (conspiracy) with the said Oberlin M. Carter, the said offl- 
cer and agent of the United States, to defraud the United States in the dis- 
charge of the duties of bis said ofiïce and employment, and for the payuient 
by him, as such disbursing officer and agent of the United States, out of the 
publie moneys of the United States intrusted and to be intrusted to him as 
such disbursing officer and agent, of fraudulent claims made and to be made 
against the United States for the benefit of said conspirators, and to be pre- 
sented to said disbursing offlc-er for his approval and payment ; by which 
corrupt agreement and deceitful device the said ofiicer and agent transferred 
the exercise of the discrétions of his office, and the services of his employment. 
which he was in duty bound as such officer and agent to render honestly and 
faithfully to and in favor of the United States, from the United States, his 
principal and employer, to the said Benjamin D. Greene, John P. Gaynor, and 
others, so that the said United States, by said corrupt agreement itself, lost 
what it was entitled to bave, the honest and faithful services of its said public 
officer and agent, to its injury." 

It is not usual, nor would it be expédient or practicable, for the 
warrant of extradition to describe the crime with ail the fullness that 
would be required in an indictment. The words "participation in 
fraud by an agent or trustée" must be looked at and construed in con- 
nection with the proceedings which caused their use. When so con- 
sidered, it becomes clear that the Canadian Minister of Justice, by the 
use of the words in the extradition warrant, reférred to the charge 
made by the United States and the acts of the défendants proved in 
the case and described in the extradition judgment. The extradition 
warrant, in fact, refers to the judgment by its date, and as the "war- 
rant of Ulric Lafontaine, Esquire, Commissioner under the 'Extradi- 
tion Act.' " The indictments in question plainly charge the identical . 
corrupt and fraudulent agreement or conspiracy for which the Ex- 
tradition Commissioner committed the défendants, holding that such 
acts constituted participation by conspiracy in fraud committed by an 
agent or trustée. The indictments charge, as do the proceedings in 
Canada, a corrupt agreement or conspiracy to defraud the United 
States; that the conspiracy was between the défendants and Oberlin 
M. Carter, an officer and agent of the United States, and that the pur- 
pose was to defraud the United States in the discharge of the duties 
of his office; that the fraud concerned money intrusted and to be in- 
trusted to Carter as such officer and agent, etc. It is not possible to 
read the indictments and the proceedings leading up to the extradition 
and not see that both charge and relate to the same acts and trans- 
actions as constituting an offense against the laws of the United 
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States, h is contended by counsel that the extradition is for participa- 
tion in fraud by an agent or trustée, and that the first and second in- 
dictments are for conspiracy. That îs true, but it is not the whole 
truth. The conspiracy charged in the indictment is a conspiracy with 
an agent to defraud. The acts of the défendants charged as consti- 
tuting the participation in fraud in the extradition are the same acts 
charged as a conspiracy to defraud in the indictments. While the ex- 
tradition and -the indictment must be for the same criminal acts, it 
does not fpllow that the crime must hâve the same name in both coun- 
tries. The same crime often has différent names in différent countries. 
If the act in question is criminal in both countries and is within the 
terms of the treaty, nothing more is required. In deciding whether 
the indictment charges the same offense for which the défendants were 
extradited, the acts of the défendants alleged in the two proceedings 
must be considered. It is not a question of names. The technical 
niceties and distinctions recognized sometimes in criminal law as 
making a fatal variance cannot be applied. Cohn v. Jones (D. C.) 
100 Fed. 639 ; State v. Spiegel, 111 lowa, 701, 83 N. W. 722 ; State v. 
Rowe, 73 N. W. 833, 104 lowa, 323 ; In re Cortes (C. C.) 42 Fed. 47. 
It is held that one extradited by the Mexican government as an ac- 
compHce may be, on the same facts, indicted and tried as a principal, 
the distinction between principals and accessories being abolished by 
local statutes. In re Rowe, 77 Fed. 161, 33 C. C. A. 103. In Bryant 
V. United States, 167 U. S. 104, 108, 17 Sup. Ct. 744, 42 L. Ed. 94, 
a fugitive from justice was charged under the treaty between the 
United States and Great Britain with the crimes of forgery, larceny, 
and embezzlement and false entries committed in London. The com- 
missioner held the évidence sufficient to warrant the prisoner's com- 
mitment for extradition, and comrnitted him generally on the charges 
made. The prisoner sought release on the ground that as he could 
only be tried for the particular offense for which" he was surrendered, 
the demanding government and the commissioner should hâve elected, 
and that, if the latter deemed the évidence sufficient to commit upon 
the one, he should not hâve been committed upon the other. Respond- 
ing to the objection, the Suprême Court said: 

"So long as the prisoner is tried upon the facts which aispearecl in évidence 
before the commissioner, and upon the charges or one of the charges for which 
he is surrendered, it is immaterial whether the indictment against him shall 
contain counts for forgery, larceiiy, or embezzlement. That is a matter of 
praetice with which we hâve nothing to do." 

So the Canadian authorities considered and decided this case. They 
surrendered the défendants to be tried upon "the facts which ap- 
peared in évidence before the commissioner," and it was immaterial 
what praetice or form of indictment was used in the courts of this 
country so long as the défendants were tried hère for the same offense 
and upon the same facts. The défendants are tried, within the mean- 
ing of the treaty, for the same offense when they are tried for the same 
acts and for the same charge set out in the demand and shown by the 
évidence presented to the commissioner. 

We are of opinion that the record shows that the first and second 
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indictments charge the défendants with an offense for which they were 
extradited. 

The second question raised by contentions based on thèse défenses is, 
arc the acts or alleged crimes of the défendants charged by the United 
States before the Canadian authorities and for which they were ex- 
tradicted and with which they are charged in the first and second in- 
dictments included in the treaty? The fact that the executive depart- 
ment of this Government requested the surrender of the défendants 
under the treaty on thèse facts shows that it construed the treaty as 
embracing the crime shown by the acts charged. The surrender of the 
défendants by the executive of the Canadian government charged with 
the duty of deciding tlie demand shows that that government acquiesced 
in the construction placed on the treaty by tlie United States. The de- 
fendants applied to the Canadian courts, and they upheld the judgment 
of extradition. This concurrent action is a construction placed on the 
treaty by both parties to it. Thèse several acts, executive and judicial. 
were to the effect that the acts of the défendants charged in the extra- 
dition demand and proved by the United States came within the provi- 
sions of the treaty as const'ituting participation by the défendants m 
the fraud of an agent or trustée. Whether such construction of the 
treaty and application of the alleged facts to it was correct or er- 
roneous is one of the questions to which much of the argument of 
counsel in this case bas been addressed. The learned trial judge de- 
cided the question in the affirmative in an elaborate opinion, citing 
authorities. (D. C.) 146 Fed. 76G. The question that iirst présents 
itself is whether or not the courts hère should revicw the décision of 
the executive and courts of Canada on this question. They havmg 
decided that the case cornes within the tenus of the treatv, it is con- 
tended by the learned United States attorney that such décision is final 
— that thè extradition judgment and warrant is conclusive that the 
crime came within the provisions of the treaty. This contention seems 
to us to be sustained by reason and authority, The défendants had 
no right of asylum in Canada. If there had been no treaty between this 
country and Great Britain, Canada, if it chose to do so. could bave 
surren'dered them for trial in this country, and thev coubl not bave 
questioned, on their trial, the legality of their surrender. The eflfect of 
the treaty is not to add to any natural right of asylum which they had, 
for they had none. The treaty only provides that Canada niust deliver 
them up for trial for certain speciiied acts or crimes. It makes it incum- 
bent on that countr}' by contract to do what it might hâve done by way 
of comitv if no treatv had existed. Ker v. Illinois, 119 U. S. 4:)6. 44?. T 
Sup. Ct' 225, 30 L' Ed. 424. It follows that the défendants cannot 
base their défense on the alleged illegality of their surrender for trial. 
The question of whether or not a fugitive shall be surrendered must of 
necessity be decided by tiie government to which the application for 
the fugitive's surrender is made. The courts of the country which 
makes the demand are not expected to review the décisions of the 
government and the courts of the country which makes the surrender. 
It would place the judicial and' executive branches of this government 
in unseemly and useless conflict to hâve the courts décide that the de- 
mand was not authorized by the treaty after the country on which the 
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demand was made had granted it and the courts of that country had 
approved it. It seems, therefore, reasonable that the courts hère should 
decUne to review and reverse a décision of the Canadian government 
and courts that the offense was extraditable. That question should 
be closed by the décisions of the Canadian authorities and courts. The 
défendants may demand hère that they be tried only for the offense for 
which they were extradited, but tliey cannot défend on their trial in 
this country by the averment that the demand and surrender were not 
sanctioned by the treaty after the surrender has had the approval of 
the courts of the country on which the demand was made. The treaty 
contains but one limitation as to the offense for which the surrendered 
fugitive may be tried ; that is, that he shall not be tried for any crime 
or offense other than "the offense for which he was surrendered." 
The courts hère are within the terms of the treaty when they limit the 
trial to the offenses for which the fugitives were surrendered. In Las- 
celles V. Georgia, 148 U. S. 537, 545, 13 Sup. Ct. 687, 690, 37 L. Ed. 
549, the Suprême Court, speaking of international extradition, said that 
it "dépends upon treaty contract or stipulation, which rests upon good 
faith, and in respect to which the sovereign upon whom the demand is 
made can exercise discrétion, as well as investigate the charge on which 
the surrender is demanded." It is clear that, when such sovereign's 
discrétion is exercised against the surrender of the fugitive, the courts 
of this country could not interfère. The same rule should apply when, 
after investigation, the sovereign exercises discrétion in favor of grant- 
ing the demand, especiâlly when the fugitive appeals to the courts of 
that sovereign and they hold that the surrender was within the treaty. 

The third paragraph of article 2 of the treaty provides that "if any 
question shall arise as to whether a case comes within the provisions 
of this article, the décision of the authorities of the government in 
whose jurisdiction the fugitive shall be at the time shall be final." 26 
Stat. 1509. Article 2 relates to offenses of a political character, and it 
is urged that the language quoted is confined to décisions relating to 
offenses of that character. But it seems to us that this language merely 
emphasizes by express agreement in référence to the second article of 
the treaty what must, upon reason and principle, be true as to the 
whole — that the décision of the authorities of the government in whose 
jurisdiction the fugitive shall be found is necessarily final. As we 
hâve observed, the courts of this country cannot review a décision of 
foreign authorities against extradition; and when such décision is in 
favor of the demand of this government, the défendants being deprived 
of no common-law or statutory right, there is no reason why it should 
not be conclusive on the courts of this country. The récent case of 
Johnson v. Browne, decided by the Suprême Court April 8, 1907, 27 
Sup. Ct. 539, 205 U. S. 309, 51 L. Ed. 816, contains expressions that 
sustain our conclusion. Browne was indicted and extradited for a vio- 
lation of section 5444 of the Revised Statutes, which provides for the 
punishment of "every officer of the revenue who, by any nieans what- 
ever, knowingly admits or aids in admjtting to entry any goods, wares, 
or merchandise, upon payment of less'than the amount of duty legally 
due thereon." Browne having been arrested in Canada charged with 
the YÏolation of that statute, the. j^pgdian commissioner held hira and 
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ordered his extradition, and upon a writ of habeas corpus the Court 
of King's Bench affirmed the order. When brought to the United 
States, the authorities hère wrongfully imprisoned him for an offense 
for which he was not extradited. In his effort to be discharged from 
such impnsonment, the case reached the Suprême Court, and that 
court held, citing United States v. Rauscher, 119 U. S. 407, 7 Sup. Ct. 
334, 30 L. Ed. 425, that Browne, when so extradited, could not be im- 
prisoned upon a former conviction of a crime for which the Canadian 
authorities had refused to extradite him. In affirming his discharge 
from such illégal imprisonment, the Suprême Court found it necessary 
to refer to the crime for which he had been extradited ; that is, a vio- 
lation of section 5444 of the Revised Statutes. The court said : 

"It does not appear that any movement has been made or notice given by 
this government to try the respondont on the indictment for the crhne for 
which he has been extradited. * * * AA^hether the crime came within tlie 
provisions of the treaty was a matter for the décision of the Dominion author- 
ities, and such décision was tinal by the express terms of the treaty." 

The learned counsel for the défendants contend that this is a dictum ; 
that the précise point did not necessarily arise in the case. We are 
not sure that this is true. The Suprême Court was afhrming the dis- 
charge of the prisoner from an illégal imprisonment. He had been 
extradited for admitting or aiding in admitting merchandise to entry 
in this country for less than the légal duty. Rev. St. § 5444. That 
offense, by a spécifie name, is not mentioned in the treaty. The ques- 
tion necessarily occurred to the Suprême Court as to what course the 
court having jurisdiction should take as to the prisoner in référence 
to the offense for which he had been extradited. One purpose of the 
opinion of an appellate court is to advise and instruct the trial court. 
It is not clear to us that the matter in point was not before the Su- 
prême Court, and that it was not responding to a question in the case 
when it held that whether the crime came within the provisions of the 
treaty was a matter for the décision of the Dominion authorities, and 
that such décision was final. Whether it be a dictum or not, the lan- 
guage is so pertinent and so consonant with reason that we would 
not feel justified in disregarding it. 

But if it were true that the facts disclosed by the demand and sur- 
render — the extradition proceedings — did not show a case within the 
treaty, it is difïicult to see how the défendants could take advantage 
of it; for, if the parties to the treaty choose to construe it as includ- 
ing a crime not really covered by it, the défendants hâve no more cause 
of complaint than they would hâve if the parties included the crime by 
a new treaty. They could do this, and the new treaty would be rétro- 
active. 1 Moore on Extradition, § 86. Although there is a treaty 
which provides for the surrender of fugitives charged with the com- 
mission of specified offenses, as to crimes not specified the parties to 
the treaty stand as if no treaty had been made. In the absence of a 
treaty, every state can, if it chooses, refuse an asylum to fugitives from 
justice from other states. There are publicists who hold that there 
is a positive obligation to deliver up a person accused of the commis- 
sion of a crime in another country upon demand of its government, 
while others hold that the obligation is so imperfect as, in the absence 
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of express contract, to dépend entirely upon comity and convenience. 
The modem view and the one maintained in this country, is that a 
State is under no absolute obligation to surrender fugitives accused 
of crime unless it bas contracted to do so. Taylor's International Pub- 
lic Law, § 805. But the existence of a treaty relating only to certain 
ci-imes does not deprive either nation of the right to exercise its ovvn 
discrétion pursuant to its own laws in cases not coming within the 
terms of the treaty. As to persons charged with crime not coming 
within the treaty, each government, as an incident to its own sovereign- 
ty, may either grant or denyto the fugitive an asylum within its juris- 
diction. If the charges in question hère were really without the terms 
of the treaty, there would bave been no absolute obligation on the Cana- 
dian government to hâve granted the demand, and the presumption 
would be that the surrender had been made as an act of comity, and 
the défendants could be tried for the offenses for which they were ex- 
traditçd, although they were not within the treaty. Moore on Extra- 
dition, §§ 40, 42, 97; Ex parte Foss, 102 Cal. 347, 36 Pac. 669, 25 
L. R. A. 593, 41 Am. St. Rep. 182. If they had been kidnapped and 
brought to this country, that fact, it is held, would not afford them 
any légal grounds of défense in the courts of this country. Ker v. 
Illinois, 119 U. s; 436, 7 Sup. Ct. 325, 30 L. Ed. 421. Eor stronger 
reasons, we think they could not base their ■ défense upon the fact 
that the demand was not authorized and the surrender not required by 
the treaty, but that the Canadian authorities had yielded to the request 
of the United States upon principles of comity. While that principle 
is not involved hère, it shows the necessity and reason of the rule that 
the décision of the authorities having jurisdiction of the demand for 
the fugitive is conclusive. 

The demand in this case having been made upon the theory that the 
case comes within the terms of the treaty, and the Canadian executive 
and courts having so determined, we hold that such décision was con- 
clusive on the trial court and on this court that the crime for which 
the défendants were extradited comes within the provisions of the 
treaty. 

The défendants demurred to the first indictment. The District Court 
overruled the demurrers to the coimts numbered 1 to 8, inclusive, and 
sustained the demurrers to the ninth and tenth counts. The learned 
judge handed down an opinion as to the sufïiciency of the first eight 
counts of the indictment. 115 Fed. 343. This ruling is assigned ae 
error. But it seems to us unnecessary to examine the question as to 
the sufficiency of the first indictment. The second indictment, which 
was foutld aîter the demurrers were filed to the first, covers ail the 
charges under section 5440 which are contained in the first indictment, 
and it was evidently drawn to meet the objections which had been 
made to that indictment. The verdict of the jury was guilty on ail 
the counts of both the indictments. The sentences imposed are such 
as could hâve been imposed for a violation of sections 5438 and 5440 
under the second indictment alone. A gênerai judgment upon an in- 
dictment containing several counts and a verdict of guilty on each 
count cannot be reversed if any count is good and is sufficient to sup- 
port the judgment (Claassen v. United States, 143 U. S. 140, 12 Sup. 
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Ct. 169, 35 L. Ed. 966 ; Evans v. United States, 153 U. S. 584, 11 
Sup. Ct. 934, 38 L. Ed. 830) ; and the same principle is applicable to 
Consolidated indictments (Porter v. United States, 91 Fed. 494, 33 
C. C. A. 652). If tliere are defects in the first indictment, they are, for 
ail practical purposes, corrected by the second indictment. 

Demurrers were also interposed to the second indictment, but a 
careful examination of it in the light of the briefs and argument sub- 
mitted discloses, we think, no substantial defect in it. One of the 
grounds of demurrer was that more than three years had elapsed be- 
tween the commission of the offense and the return of the indictment. 
This indictment in every count charged that the défendants were 
"persons fleeing from justice" for a period which would take the case 
out of the statute. Rev. St. § 1045. Besides, the défense of the stat- 
ute of limitations could not be made by demurrer. United States v. 
Cook, 17 Wall. 168, 21 L. Ed. 538. 

The défendants, of course, had the right to avail themselves of the 
statute of lirhitations by évidence under the gênerai issue. The learned 
counsel for the défendants contend that the case should be reversed 
because of that défense. The first indictment was returned December 
8, 1899, within less than three years after the time of the commission 
of the alleged offenses, and we do not understand that it is claimed that 
the défense of the statute of limitations is applicable to that indictment. 
The second indictment was returned Eebruary 28, 1902. It charges 
the conspiracy as of date January 1, 1897, and overt acts pursuant to 
the conspiracy March 17, 1897, "^and July 6, 1897. Other counts of 
this indictment charge the présentation of false accounts to Carter 
for approval on July 1, 1897. The third indictment was returned No- 
vember 18, 1905, and it charges the embezzlement as having occurred 
July 6, 1897. The statute of limitations of three years is applicable 
to the offenses charged. Rev. St. § 1044. Thèse indictments charge 
in each count that the défendants were "persons fleeing from justice." 
Rev. St. § 1045, provides that the limitation of three years shall not 
"extend to any person fleeing from justice." If it were proved that 
the crimes were committed at the times alleged, regardless of the ques- 
tion of flight from justice, the statute of limitations of three years 
would not hâve barred the prosecutions before July, 1900. The three 
years would not hâve expired from the alleged dates of the crimes be- 
fore that time. A controlling question of fact as to the second and 
third indictments, therefore, was whether or not the défendants be- 
came fugitives from justice — "persons fleeing from justice" — before 
July, 1900. If they were before that time persons fleeing from jus- 
tice, the statute of limitations of three years did not extend to them. 
The défendants did not hâve to leave the United States to become per- 
sons fleeing from justice within the meaning of the statute. If they 
committed a crime in the Southern District of Georgia, and, when 
sought to be tried by the court having jurisdiction, they had left the 
district and are found in another state and district, and not in the 
district of their homes, under circumstances indicating a purpose to 
évade the authority and jurisdiction of the local courts, they might 
be justly considered fugitives from justice. Streep v. United States, 
160 U. "^S. 128, 16 Sup. Ct. 244, 40 L. Ed. 365. Evidence was pre- 
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sented tending to prove the crimes charged in the second indictment, 
including thq overt acts, and évidence was also presented tending to 
prove the embezzlement charged in the third indictment. On the issue 
as to whether or not the défendants were persons fleeing from justice 
so that the statute of limitations would not extend to them, the govern- 
ment offered évidence making tliat a proper question to be submitted 
to the jury. This évidence, in part, was to the effect that the défend- 
ants were in the Southern District of Georgia in 1897 and 1898 ; that 
in 1898 Capt. Carter was tried and convicted by court-martial; that 
in October, 1899, the United States attorney for that district was 
charged with the investigation of the matters developed in the trial 
of Carter; that the United States attorney, in November, 1899, issued 
instructions to the deputy marshals of the district to search for the de- 
fendants in that district; that they made such search, and that the 
défendants were not found in the district; that when arrested they 
were in the Southern District of New York, but that none of the de- 
fendants lived in that district ; that the défendants resisted proceedings 
to remove them from the Southern District of New York to Georgia 
for trial ; and that, later, they fled to Canada. There was also évidence 
tending to show that the défendants were not fleeing from justice till 
they fled to Canada. But it is sufficient for the purposes of our déci- 
sion to show that there was évidence proper to be submitted to the 
jury and sufficient to sustain a verdict that the défendants became 
fugitives from justice, or "persons fleeing from justice," prior to July, 
1900. This court, in the exercise of its appellate jurisdiction, cannot 
review and reverse the verdict of a jury upon the facts of the case. 

The bill of exceptions shows that, after the case was argued to the 
court and jury, the court, on the motion of the défendants' attorneys 
and against the objection of the United States attorney, made the fol- 
lowing order: 

"As to the exceptions to the charge of the court, or to the refusai by the 
court to charge, it Is ordered that the défendants shall hâve the right, wlthiii 
two days after date of the delivery of the charge to the jury in said cases, to 
présent to the court whatever exceptions they deem necessary or proper to the 
charge as given, or to the refusai by the court to charge as requested by the 
défendants, the said exceptions to be noted by the c-ourt and filed as of the 
date of the delivery of the charge, and as if said exceptions were taken be- 
f ore the jury retired. 

"In open court, April 10, 1906." 

After making this order the court charged the jury, and the ver- 
dict was returned and the jury discharged on April 12, 1906. Two 
days later, the défendants presented many exceptions to the charge 
of the court, and their exceptions to the failure of the court to give 
many charges which the court had been duly requested to give. It 
therefore affirmatively appears by the record that the exceptions to 
the charge of the court and the refusai of the court to give requested 
charges were taken after the jury had returned the verdict and had 
been discharged. The rule established by many décisions of the Su- 
prême Court is that no instruction to the jury given or refused by the 
court below can be brought to that court for revision by writ of er- 
ror uniess the record shows that the exception to it was taken or reserv- 
ed while the jury were at the bar. Barton v. Forsyth, 20 How. 533, 
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15 L. Ed. lois ; Pacific Express Co. v. Malin, 132 U. S. 531, 10 Sup. 
Ct. 166, 33 L. Ed. 460; St. Clair v. United States, 154 U. S. 134, 14 
Sup. Ct. 1002, 38 L. Ed. 936 ; Lewis v. United States, 146 U. S. 370, 
13 Sup. Ct. 136, 36 L. Ed. 1011. There would be no controversy hère 
about the application of this rule except for the order we hâve quoted. 
It should be kept in view that the order was made on the motion of 
the défendants' counsel and against the objection of the government. 
It is argued hère by the learned counsel for the défendants that the 
effect of the order was to make a rule of court for this case. If the 
court could make such a rule for this case, it could be made for ail 
cases, and such a practice, it has been held, would be improper and 
"beyond the power of the court to adopt." Johnson v. Garber, 73 Fed. 
523, 527, 19 C. C. A. 556. In référence to the gênerai rule requiring 
exceptions to a charge to be taken before the jury leave the bar, it is 
said that "the rule is mandatory. Its enforcement does not rest in 
the discrétion of the lower court." St. Louis, etc., Rv. Co. v. Spencer, 
71 Fed. 93, 95, 18 C. C. A. 114; Price v. Pankhurst, ^53 Fed. 312, 313, 
3 C. C. A. 551. See, also, MacDonald v. United States, 63 Fed. 426, 
429, 12 C. C. A. 339. In Phelps v. Mayer, 15 How. 160, 14 L. Ed. 
643, it was said: 

"It bas been repe.itedly decided by this court that it must appear by the 
transcript, not only that the instructions were given or refused at the trial, 
but also that the party wbo complains of them excepted to tliem while the 
jury were at the bar. The statute of Westminster II, which provides for the 
proceeding by exception, requires, in explicit terms, that this shouid be done ; 
and, if it is not done, the charge of the court, or its refusai to charge as re- 
quested, forms no part of the record, and cannot be carried before the appel- 
late court by writ of error. It need not be drawn out in form and signed be- 
fore the jury retire ; but it must be taiien in open court, and must appear, by 
the certifleate of the judge who authenticates it, to hâve been so taken." 

In Barton v. Forsyth, 20 How. 532, 15 L. Ed. 1012, referring to 
the rule, it is said : 

"This is required by the statute which autborized the exception, and can- 
not be dispensed with." 

It is also urged that the efïect of the order was that the court re- 
garded every portion of its charge as excepted to, and made the order 
to dénote such exception. The order was made before the charge was 
delivered, so it would be difficult to place that construction on the order ; 
but an exception to an entire charge would not raise any question for 
review. Holder v. United States, 150 U. S. 31, 14 Sup. Ct. 10, 37 L. 
Ed. 1010; Bogk v. Gassert, 149 U. S. 17, 13 Sup. Ct. 738, 37 L. Ed. 
631. 

The attorneys for the United States had the right to ask that the 
usual rule be followed. There could be no sound reason, not even one 
of convenience, for granting the défendants' motion that the requested 
charges should not be presented in open court before the jury retired, 
and the exceptions then and there reserved to the refusai of the court 
to give them. The bill of exceptions does show the charges to hâve 
been duly presented, but the exceptions to the refusai to give them were 
not made until two days after the trial was ended. But little time would 
hâve been required to announce exceptions to such refusai. The ex- 
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ceptions being made in open court, the United States attorney would 
liave been within his line of duty, if he thought any one of the charges 
proper to hâve been given, to hâve said so, and to hâve asked, if he 
chose, explanatory instructions. As to the exceptions to the charge of 
the court, it would hâve consumed some time to hâve noted them ; but 
we cannot beHeve that the argument that it would be more convenient 
to the parties or their attorneys is sufficient reason for departing from 
the well-settled rule requiring the exceptions to be taken before the 
jury retire from the bar. The court may be willing to subject its charge 
to a two days' examination for the purpose of exceptions, but the par- 
ties litigant hâve the right to require the regular practice. If an ex- 
ception is made to a part of the charge at the bar, the court might dis- 
cover an inaccuracy or error and correct it at once. The United States 
attorney, being présent when the exceptions were made, would be at 
liberty, if he deemed it proper and necessary to protect the interest of 
the government, to respectfully suggest to the court modifications or 
corrections in the parts of the charge to which exceptions were taken. 
A departure from the regular course was not justified by anything that 
appears in the record. 

It is true, as argued by counsel, that an appellate court has the 
power to correct plain errors, even when exceptions are not duly or 
well taken, and that to prevent injustice it will sometimes do so. Our 
examination of the case has extended to ail points presented in briefs 
and argument, without regard to the time when the exceptions were 
taken, with the view of seeing that no injustice was done the défend- 
ants. We find nothing in the record to show that the resuit of the trial 
in the court below led to an unjust verdict or judgment, or that an error 
was committed that would make it our duty to reverse the judgment. 

The judgment of the District Court is aflfirmed. 

PARDEE, Circuit Judge (dissenting). "It is better that a prison- 
er should escape altogether than that a judgment of conviction of an 
infamous crime should be sustained where the record does not clearly 
show that there was a valid trial." Crain v. United States, 162 U. S. 
625, 16 Sup. Ct. 952, 40 L. Ed. 1097. 

I do not agrée with my brethren in their disposition of this case. Up- 
on the trial before the jury, the court permitted the government, over 
the objection of the défendants, to introduce in évidence the books of 
the American Exchange National Bank of New York, consisting of 
ledgers and journals. Thèse books purported to contain accounts of B. 
D. Greene, John F. Gaynor, and William T. Gaynor with the bank. 
The court also permitted the government, over the objection of the de- 
fendants, to introduce certain compilations of the accounts and state- 
ments contained in thèse books. The only évidence introduced by the 
government in support of the books is that of Alf onso De Guiscard, 
who testified that he was supervising bookkeeper of the bank over 13 
bookkeepers immediately under him; that thèse bookkeepers made 
entries in the ledgers, copying from journals in which the original en- 
tries were made by still other clerks, that the bank kept correct books ; 
that he had no personal knowledge of any of the transactions set out 
in the books; that he had made none of the entries himself. The 
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clerks who made the original entries were not produced, nor was it 
shown that they were dead or inaccessible. The défendants objected 
to the introduction of this évidence upon the ground that the books 
were not proven to be books of original entry ; that the entries therç- 
in were not proven by the persons who made the entries, nor their 
unavailability accounted for; that none of the facts came within the 
Personal knowledge of the witness De Guiscard. The court overruled 
thèse objections, and the défendants excepted. Under similar évi- 
dence, over the objections of défendants, the court permitted the 
books of corporations and partnerships in the city of New York and 
elsewhere to be admitted in évidence showing sales of bonds, deposits 
of money by a third person, stock transfers, disbursements of money, 
and the visits to safety-deposit vaults as entered by gatekeepers. 
Against thèse rulings counsel in vain invoked the common law, the 
décisions of the Suprême Court, the décisions of state Suprême Courts, 
text-books on évidence, and statutes of the state of Georgia. 

To support the rulings in question the government relies upon the 
necessities of the case, supported by the dictum and argument of 
2 Wigmore, § 1530, p. 1895 et seq. Many of the cases cited by Wig- 
more to support his views are irrelevant hère, and those relevant are 
civil cases, and in most of them the books involved were the books 
and records of one or the other parties to the suit. No criminal case 
ruled by any high Court supporting the ruling of the court below has 
been cited; but against such ruling see Kirby v. United States, 174 
U. S. 47, 19 Sup. Ct. 574, 43 L. Ed. 890 ; State v. Thomas, 64 N. C. 
74; Lang v. State, 97 Ala. 41, 13 South. 183; Commonwealth v. 
Clark, 145 Mass. 251, 13 N. E. 888 ; Shinn v. Commonwealth, 32 Grat. 
(Va.) 899 ; Davis v. State, 91 Ga. 167, 17 S. E. 292 ; People v. Quinn, 
18 Cal. 122; People v. Mitchell, 94 Cal. 550, 29 Pac. 1106; Howard 
V. State, 35 Tex. Cr. R. 136, 32 S. W. 544; Wade v. "State, 37 Tex. 
Cr. R. 401, 35 S. W. 663. Cases on this Une cap be multiplied in- 
definitely. According to a time-honorcd maxim, necessity is not a 
safe guide in a court of law. The record shows that, after the close 
of the évidence and after the argument of counsel, the court passed 
the following order : 

"As to the exceptions to the charge of tlie court, or to the refusai by the 
court to charge, It la ordered that the défendants shall hâve the rlght, within 
two days after date of the delivery of the charge to the Jury in sald cases, to 
présent to the court whatever exceptions they deem necessary or proper'to 
the charge as glven, or to the refusai by the court to charge as requested by 
the défendants, the sald exceptions to be noted by the court and filed as of 
the date of the delivery of the charge, and as If sald exceptions were taken be- 
fore the Jury retlred." 

"In open court, April 10, 1906. Emory Speer, Judge." 

Thereafter, the trial judge delivered a charge to the jury which takes 
up 127 pages of the printed; record and took the better part of two days 
to deliver. The charge is a literary and oratorical masterpiece, deal- 
ing with ail aspects of the ;case, issues, évidence, inferences, presump- 
tions of law and fact, character of witnesses, etc., and at the same time 
it was a persuasive, argumentative charge, mainly if not wholly o^ 
the side of the prosecution. I give a quotation from the charge: 
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"And the jury wlll inquire if there is évidence to Justify the unsparing as- 
sault xipon the charaeter and conduct of Major Casslus E. Gillette. If Gillette 
diseovered when he succeeded Carter that the circumstauces surrounding thèse 
important government contracts, the vast sums expended in thelr exécution, 
and the condition of the office of which he was now to become responslble, not 
only was it his duty to report it at once for investigation, but if, with the 
Knowledge of the facts he had suppressed them and gone forward with the 
worlî without notifying his superior officers, he himself would hâve become 
responslble and would hâve been himself liable had they been subsequently 
diseovered. Was an investigation demanded? The head and front of his of- 
fending was that he caused an investigation to be made. If it be true, as 
stated by Rees, that Gillette felt himself responslble ofBcially, personally, and 
socially for the truth of the charges which were presently investigated by the 
coïirt of inquiry, was it unnatural that he should fight for his own charaeter 
and for his status in the army? It being obligatory upon him to make the 
charges, was it not then obligatory upon him to repeal unjustifiable assaiilts 
made upon him? Aside from the question of guilt or innocence of the prison- 
ers on trial, was an investigation needed? To hold otherwise is to eondemn 
the court of inquiry, the court-martial, the Bistrict Court of the United States 
for the Southern District of New York, the Circuit Court of the United States 
where Judge Lacombe presided, three grand juries of the Southern District of 
Georgia, the Suprême Court of the United States, ail the Canadian courts as in 
successive applications thelr action was sought, and the Great Privy Councll of 
England, a body of advisers for the Soverelgli holding office for life, whose 
judieial functions are performed by the Chief Justice and the four law Lords of 
Appeals of Great Britain. None of thèse tribunals pronounced thèse défend- 
ants guilty, but the action of ail is corroborative of the fact that an investiga- 
tion hère was essential, and to bring this about in discharge of his duty was 
what Gillette did. 

"It was declared by the prisoners' counsel in the présence of the jury that 
Savannah had ostraeised Gillette. I recall no testimony of that fact, except 
perhaps an indignant expression by Gillette himself. Ostraeised ! The word 
bas no place in the vocabulary of American jurisprudence. It is derived from 
the Green word 'ostrakon,' a shell, and, when the fickle populace of Athens de- 
sired to get rid even of their bravest and best, they voted with the ostrakon, 
and expelled him from the borders of the City of the Violet Crown. It is re- 
lated of Aristides, that great Athenian statesman and one of the noble generala 
who fought against the countless hordes of the Persians, 

"Where the mountains look on Marathon, 
And Marathon looks on the sea," 

that a jealous rival was attempting to procure his banishment by ostraclsm. 
A rustie citizen happened to be near Aristides himself in the public assembly 
which was about to decree his banishment, and turning to him, without know- 
Ing who he was, asked him how to write the. name Aristides upon the shell 
with which he was going to vote. 'Has Aristides Injured thee?' inquired the 
great Athenian. 'No,' answered the voter, 'but I am tired of hearing him 
called "Aristides the Just." ' And Aristides was ostraeised. But on fuller 
knowledge of his charaeter his feliow citizens reversed the decree of banish- 
ment. * ■* * But while our government is strong, it is not strong in an 
oppressive sensé. Our people enjoy tbe largest share of liberty, consistent with 
safety, of any other known to man. It is the embodiment of justice and hu- 
manity to those who are aecused of crime. The.y are informed of the nature 
of the accusation against them ; they are given a speedy and impartial trial, 
by an impartial jury, in the district wherein the crime is committed; they 
are given eompulsory process to obtain the présence and testimony of their wit- 
nesses, and, if unable to pay the expense of securing their attendance, the 
government will pay it for them. They are given the privilège of counsel ; 
they cannot be deprived of life, liberty, or property without due process of 
law; and due process of law comprehends in cases like this not only a rigid 
compliance with ail of those rights which are setured by the Constitution, but 
the right, in case error is committed in a court of original trial, to appeal to 
courts whose jurisdiction is appellate and correotive, and in cases of peculiar 
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importance to that tribunal, the Suprême Court of the United States, which 
concentrâtes in its jurisdiction the loftiest juridical power of any court on 
earth. 

"Tlie prisoner is at no disadvantage. He may challenge the array of the 
grand jury. While the government has three peremptory challenges, he is ac- 
corded ten ; whlle he has appeal, the government has none. The verdict of a 
jury against the government in criminal cases is final ; the verdict of a jury 
against the accused may be readily set aside if it is contrary to law or évi- 
dence, or if in the conduct of the trial réversible error has been committed 
by the court." 

Ab uno disce omnes. 

The plaintiffs in error insist with great force that many of the ruies 
of law therein stated are incorrectly given. In Starr v. United States, 
153 U. S. 624-5, 14 Sup. Ct. 919, 923, 38 L. Ed. 841, Chief Justice 
Fuller, for the unanimous court, said : 

"It is true that in the fédéral courts the rule that obtains is similar to 
that in the Bnglish courts, and the presiding judge may, if in his discrétion 
he think proper, sum up the facts to the jury ; and if no rule of law is in- 
correctly stated, and the matters of fact are ultimately submitted to the dé- 
termination of the jury, it has been held that an expression of opinion upon 
the fact is not reviev^able on error. Ruclier v. Wheeler, 127 U. S. 85, 93, 8 
Sup. Ct. 1142, 32 L. Ed. 102 ; Lovejoy v. United States, 128 U. S. 171, 173, 9 
Sup. Ct. 57, 32 L. Ed. 389. But he should take care to separate the law from 
the facts, and to leave the latter in unequivocal terms to the judgment of the 
jury as their true and peculiar province. McLanahan v. Universal Insurance 
Oo., 1 Pet. 170, 182, 7 L. Ed. 98. As the jurors are the triers of facts, ex- 
pressions of opinion by the court should be so guarded as to leave the jury 
free in the exercise of their own judgments. They should be made distinctly 
to understand that the instruction is not given as to a point of law by which 
they are to be governed, but as a mère opinion as to the facts, to which they 
should give no more weight than it was entitled to. Tracy v. Swartwout, 10 
Pet. 80, 96, 9 L. Ed. 354 ; Games v. Stiles, 14 Pet. 322, 10 L. Ed. 476. The 
same rule prevails in the courts of many of the states, and in the charge in 
Commonwealth v. Selfridge, referred to by the court below, thèse views were 
expressed upon the subject: 'As to the évidence, I bave no intention to guide 
or interfère with its just and natural opération upon your minds. I hold it 
the privilège of the jury to ascertain the facts, and that of the court to dé- 
clare the law, to be distinct and independent. Should I interfère, with my 
opinion, with the testimony in order to influence your minds to incline eithep 
way, I should certainly step out of the province of the judge into that of an 
advocate. Ail that I can see necessary and proper for me to do in this part 
of the cause is to call your attention to the points or facts on which the 
cause may turn, state the prominent testimony in the case which may tend to 
establish or dlsprove thèse points, give you some rules by which you are to 
w'eigh the testimony If a contrariety should hâve occurred, and leave you 
to form a décision according to your best judgment, without giving you to 
understand, if it can be avoided, what my own opinion of the subject is. 
Wheré the inquiry is merely into matters of fact, or where the facts and law 
can be clearly discriminated, I should always wish the jury to leave the stand 
without being able to ascertain what the opinion of the court as to those 
facts may be, that their minds may be left entirely unprejudiced to weigh the 
testimony and settle the merits of the case.' So the Suprême Court of Penn- 
sylvania says: 'When there is sufficient évidence upon a given point to go to 
the jury, it is the duty of the judge to submit it ealmly and impartially. 
And if the expression of an opinion upon such évidence becomes a matter of 
duty under the circumstances of the particular case, great care should be ex- 
ercised that such expression should be so given as not to mislead, and es- 
pecially that it should uot be one-sided. The évidence, if stated at ail, should 
be stated accurately, as well that which makes in favor of a party as that 
which makes against him ; déductions and théories not warranted by 'the 
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évidence should be studiously avoided. They can hardly fail to mislead the 
jury and work injustice.' Burine v. Maxwell, 81 Pa. 139, 153. See, also, 2 
Thompson on Trials, 2293, 2294, and cases cited. 

"It is obvions that under any System o( jury trials the influence of the 
trial judge on the jury is necessarily and properly of great weight, and that 
his lightest vfovd or intimation is received with déférence, and may prove 
eontrolling. Hicks v. United States, 150 U. S. 442, 452, 14 Sup. Ct. 144, 37 
L. M. 1137." 

And again, in Allison v. United States, IGO U. S. 317, 16 Sup. Ct. 
252, 258, 40 L. Ed. 395 : 

"■^''here the charge of the trial judge takes the form of animated argument, 
the liabllity is great that the propositions of law niay become interrupted by 
digression, and so intermingled with inferences springing from forensic ardor 
that the jury are left without proper instructions, their appropriate province 
of dealing with the facts invaded, and errors intervene which the pursuit of 
a différent course would bave avoided." 

The charge of th'e trial judge, measured by thèse décisions of the 
Suprême Court, is clearly erroneous, and in any ordinary case would 
warrant, if not absolutely require, a reversai. 

In this court it was urged by the government that the order of the 
court, giving two days within which exceptions could be prepared to 
the very lengthy charge was erroneous, if not illégal, and that be- 
cause the exceptions to the objectionable portions of the judge's charge 
were not taken before the jury retired they cannot be considered. A 
majority of the court in this case seem to adopt this view, and in that 
way deprive the plaintiffs in error of ail rights to insist upon the ob- 
jections to the judge's charge, which in this court they claim actually 
took the détermination of the facts from the jury and coerced the ver- 
dict. The objection seems to be in the nature of a confession and 
avoidance. Whether or not counsel for plaintiffs in error originally 
suggested the order of the' court referred to, it seems to me that in 
ail fairness and justice their clients ought to hâve the benefit of the 
order. The trial judge had in due season received the formai re- 
qUests of the plaintiffs in error as to spécifie charges, and in fact five 
days before had received and passed upon motions to direct a verdict 
upon assigned grounds outHning the points of law relied on, and was 
thus f ully advised of the Unes of défense, and lie had carefuUy con- 
sidered and prepared his elaborate charge covering every point in the 
case, and was willing that the plaintiffs in error should hâve an op- 
portt(nity to examine and object to any part of it, and for that pur- 
pose delay was absolutely necessary. The pnly good excuse for the 
ruling that exceptions to the judge's charge should be taken before 
the jufy retires is that the judge should in due season hâve his at- 
tention called to the rnatters in ' question, and hâve f uU opportunity 
to correct, amplify, and explain. Where he does not désire such op- 
portunity and expressly waives the same, the reason for the ruling 
fails. But even if the order was improvident and void, the better 
way for the court on review, always seeking to find if the convicted 
hâve had a valid trial, to treat the matter, is that adopted by the Su- 
prême Court of the United States in Burton v. United States, 196 U. 
S. 305, 306, 25 Sup. Ct. 243, 49 U. Ed. 482, where a conviction was 
reversed on an exception not taken until after the jury had retired; 
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See, also, Wiborg v. United States, 163 U. S. G52, 16 Sup. Ct. 1127, 
1197, 41 L. Ed. 289 ; Clyatt v. United States, 197 U. S. 221, 25 Sup. 
Ct. 429, 49 L. Ed. 726. 

After the close of the évidence the plaintiffs in error by their counsel 
moved to direct a verdict on each of the counts in indictment 476, 
assigning several reasons why they were entitled to sucii instruction, 
but principally "because the évidence shows that this court has no 
jurisdiction of the ofïense therein alleged, that the money therein de- 
scribed was received by thèse défendants in New York City, and that 
the courts of the United States for the Southern District of New York, 
and not this court, has jurisdiction of the alleged ofïense." The un- 
disputed évidence with regard to the embezzlement alleged in indict- 
ment 476 is that Carter left Savannah June 30, 1897, for Washington, 
carrying with him one blank check taken from his disbursing check- 
book and another unsigned check filled out except as to date. Carter 
did not at that time hâve information as to amount due for work done 
on the Savannah harbor; -this information was wired to him by his 
clerk, Sterly. The appropriation of 1896 was not available until July 
1, 1897, and Carter had to make réquisition for the funds before they 
could be or were placed to his crédit. Upon the order of the Secre- 
tary of War the funds were placed to his crédit on July 3d in the 
subtreasury of New York. Thereupon the checks in question for the 
money alleged to hâve been embezzled were issued and delivered to 
John F. Gaynor in the Southern District of New York. E. H. Gay- 
nor, treasurer of the Atlantic Contracting Company, signed receipts 
for the money on the claims. When Carter returned to Savannah he 
directed Sterly to enter note of the two disbursing checks on the claims 
alleged to hâve been paid. It appears that the checks delivered by 
Carter to John F. Gaynor in New York were indorsed as follows : 
"Atlantic Contracting Co., John F. Gaynor, Président" ; next, "For 
Deposit B. D. Greene" ; next, "Knickerbocker Trust Co." ; next, "Man- 
hattan Co." On thèse indorsements the checks were paid by the sub- 
treasury in New York. At this time both of the défendants, Greene 
and Gaynor, and Carter were in the Southern District of New York, 
and the checks were there deposited to and collected for account of 
B. D. Greene. Greene and Gaynor remaincd in New York from the 
last of June until after Carter's bookkeeping was done in Savannah. 
It is difficult to see how Carter or the plaintifïs in error could hâve 
embezzled the money in question until after it was placed to Carter's 
crédit in the city of New York, or how embezzlement except by in- 
tent could hâve been committed in the Southern District of Georgia. 
The government contends that the ofïense was begun by the présenta- 
tion of the claims in the Southern District of Georgia, followed by the 
issuance and delivery of the checks of Carter in New York, and was 
completed in the Southern District of Georgia by Carter in there caus- 
ing an entry of the payment of thèse checks to be placed on the claims. 
What was done in the Southern District of Georgia after the ofïense 
was completed in New York is immaterial, and it also seems to me 
that Carter's intention, formed in the Southern District, to go to New 
York and there embezzle the funds he was going to draw from the 
treasury, is also immaterial on the question of jurisdiction. The case 
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of Burton v. United States, 196 U. S. 283, 25 Sup. Ct. 243,_ 49 L. Ed. 
482, is directly in point. Burton was charged with receiving money 
for practicing before the Post-Office Department while a United States 
Senator. The indietment charged that Burton received the money at 
St. Louis, Mo., through a check there drawn on and paid by a St. 
Louis bank, and the indietment was found and prosecuted to convic- 
tion in the Eastern District of Missouri. The case showed that Bur- 
ton had arranged in St. Louis to render the services, had there re- 
ceived $500 for his services in that behalf theretofore rendered ; that 
after he was in Washington his employers mailed a check at St. Louis 
on a St. Louis bank to Burton at Washington. That he received the 
checl< in Washington, deposited it with Riggs' Bank in that city, which 
placed the amount to his crédit and thereafter coUected the same from 
the bank on which it was drawn in St. Louis. The court held that 
the payment of the check to défendant in this manner was a payment 
at Washington, and if any crime was committed it was not at St. Louis, 
and reversed the case; and the court further held that it was not a 
case of the commencement of a crime in one district and its comple- 
tion in another, so that the court in either district would hâve juris- 
diction. If we follow the case of Burton, it would seem to be clear 
that the embezzlement in the instant case was committed in the South- 
ern District of New York, and not in the Southern District of Georgia. 

AU the foregoing questions seem to me to hâve been wrongly ruled 
in the court belôw, and that the rulings therein constituted such preju- 
dicial error as to entitle the plaintiffs in error to a new trial. As on a 
new trial the errors in question might be avoided, perhaps with the 
same resuit, I might hâve limited myself under the glamor, not to say 
clamor, attending this case, to a formai dissent. But there is matter 
plain on the record duly saved in the court below and duly assigned 
hère which, in my judgment, entitles the plaintiffs in error to a re- 
versai on such grounds as would practically put an end to the prose- 
cution, and therefore I feel bound to further outline my reasons for 
dissenting. 

The matter is this : The plaintiffs in error were tried upon three 
indictments: No. 332, found December 8, 1899; No. 371, found 
February 28, 1902 ; and No. 476, found November 18, 1905. 

Indietment No. 322 is insufficient in form and substance. In United 
States v. Greene (D. G.) 100 Fed. 941 et seq., Judge Browne very 
clearly shows how and why the first eight counts are defective. In 
United States v. Greene (D. C.) 115 Fed. 343, Judge Speer shows 
clearly how and why the two remaining counts were held bad, so 
that the plaintiffs in error were not tried upon them. But it is not 
necessary to discuss this indietment further than to say that if it can 
be held good in law it is in ail its intents and purposes an indietment 
for conspiracy under section 5440, Rev. St. U. S., an offense for which 
the plaintiffs in error could not be and were not extradited. That un- 
der section 5440 the offense does not consist of the conspiracy and 
the overt acts charged, but of the conspiracy alone, is explicitly held 
in United States v. Britton, 108 U. S. 204, 2 Sup. Ct. 531, 27 L. Ed. 
698. See, also, Pettibone v. United States, 148 U. S. 202, 13 Sup. Ct. 
542, 37 L. Ed. 419. In United States v. Hirsch, 100 U. S. 33, 25 L. 
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Ed. 539, it was held that under section 5440 the offense charged was 
80 distinctively conspiracy alone that the three years applied, although 
the overt acts charged were of themselves crimes against the revenue 
to which longer hmitations applied ; and in Berkowitz v. United States, 
93 Fed. 452, 35 C. C. A. 379, the Circuit Court of Appeals for the 
Third Circuit held that a person tried and convicted of conspiracy un- 
der section 5440 might under other sections of the Revised Statutes 
of the United States afterwards be indicted, tried, and convicted of 
the overt acts charged in the conspiracy indictment. That conspiracy 
is not an extraditable offense under our treaties with Great Britain, 
see Johnson v. Browne, recently decided by the Suprême Court, 27 Sup. 
Ct. 539, 205 U. S. 309, 51 L. Ed. 816. A cursory reading of the ex-* 
tradition warrant in this case, or of the proceedings in the Canadian 
and English courts found in the record, shows clearly that Greene and 
Gaynor were not extradited to be tried for conspiracy. 

Indictment No. 371 was found over four years and eight months, 
and indictment No. 476 more than eight years and four months, after 
July 7, 1897, the date of the last offenses therein charged. It is un- 
disputed that the limitation of three years given by section 1044, Rev. 
St., bars thèse indictments, unless within the three years following the 
commission of the offenses the plaintiffs in error fled from justice with- 
in the intent and meaning of section 1045, Rev. St. 

The case shows the following state of facts as to the résidence and 
conduct of Greene and Gaynor before and after the matters charged in 
the indictments, and I understood that there is no dispute as to the 
same: Greene lived in Washington and Gaynor lived in Fayetteville, 
N. Y. They contracted for and did work in Georgia, South Carolina, 
and Virginia. While Washington and Fayetteville were their légal 
résidences, their principal place of résidence was in the city of New 
York. They went back and forth to Georgia and other places as busi- 
ness interests required. This continued until July 7, 1897, the date of 
the last overt act charged in the indictment. During the time men- 
tioned they entered into and executed many contracts with the govem- 
ment; they signed many bonds, proposais for contracts, guaranties of 
proposais for other contracts, ail of which were approved by govern- 
ment officiais at Washington. In each instance they named their place 
of résidence. In 1887 Gaynor signed a contract and a proposai stating 
his résidence to be in the state of New York. During the period of 
time in question the government and the business world generally were 
well aware of the résidence and habitations of the défendants. In 1893 
the Atlantic Contracting Company was incorporated in West Virginia 
by Greene and Gaynor and others, and its principal place of business 
was declared in the charter to be in New York City. Gaynor was the 
président of the company, and in ail the contracts entered into with the 
United States the résidence of the corporation was stated to be New 
York ; its address was given as New York City, state of New York. 
On September 5, 1896, Greene and Gaynor signed a guaranty of pro- 
posai for a dredge contract for the Savannah Dredging Company, and 
therein Gaynor gave his résidence as Fayetteville, N. Y., and Greene 
his as Stamford, Conn. On October 8, 18916, Gaynor, as président, 
signed the contracts for the harbor improvements in Savannah and 
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Cumberland Sound, the exécution of which forms the basis of the 
indictments in this case. In those contracts it was stated that the 
Atlantic Contracting- Company was of New York City, New York state. 
Copies of the above contracts were in triplicate, and the government had 
copies filed in Washington. During the time mentioned Greene signed 
proposais and guaranties of proposais for contracts with the govern- 
ment, triplicates of ail of which were filed in Washington. In ail of 
thèse he gave his résidence as Washington first, and later New York, 
and later still Stamford, Conn. His actual résidence was at the 
Manhattan Hôtel, New York City, where he belonged to the principal 
clubs and was well known, and he had a farm at Stamford, Conn., where 
he claimed his légal résidence. Gaynor actually resided at the Hofï- 
man House, New York City; he was widely known in the city and 
over the state of New Y'ork, being a member of the Démocratie state 
central committee. From the signing of the contracts for the Atlantic 
Contracting Company in 1896 to July 7, 1897, both Greene and Gaynor 
resided in the North as theretofore, going south to Georgia and else- 
where as their business required. In July, 1897, Greene and Gaynor 
were working on the contracts entered into in 1896. Will and Ed. 
Gaynor were the superintendents, and looked after the actual construc- 
tion of the work. In July, 1897, Capt. Carter was transferred from 
Savannah to London, and left Savannah to enter upon his duties at 
London. Major Gillette succeeded him as engineer in charge. In 
August, 1897, Greene went to Savannah to see Major Gillette, and 
then he returned to New York. In the fall of the same year Greene 
again went to Savannah to appear before the board of inquiry appointed 
to examine into charges against Capt. Carter. In the spring of 1898 
both Greene and Gaynor went to Savannah to testify before the Carter 
court-martial, and thereafter they returned to New York. From July, 
1897, to January 8, 1899, Greene spent part of his time at his farm 
in Connecticut, but the greater portion of his time in New York City, 
where he had permanent roonis at the Manhattan Hôtel ; and Gaynor 
spent part of his time at Favetteville, New York, but the greater part 
of his time was spent in New Y''ork City, where he had permanent 
rooms at the Hoffman House. 

The finst indictment No. 3S3 was returned December 8, 1899 ; upon 
this indictment a bench warrant was issued to the marshal of the 
Southern District of Georgia, on which he made a return of not found. 
On the 13th of December, 1899, the assistant district attorney for the 
Southern District of New York, having in possession a certified copy 
of indictment No. 329 and bench warrants from the Southern District 
of Georgia against Greene and Gaynor, filed an affidavit before the 
United States commissioner for the Southern District of New York ta 
procure the arrest of the indicted parties and their removal to the 
Southern District of Georgia. Immediately after the défendants had 
notice of this action, and on December 14, 1899, Greene and Gaynor 
went before the commissioner and surrendered themselves, demanded a 
hearing, and, pendinp' the same, were arrested and bailed. (On the 
hearing before the commissioner the défendants attacked the validity 
and sufficiency of the indictment No. 328, pointing ont their objections 
to the same. On hearing, the commissioner ordered the commitment 
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oî défendants for trial. On this finding of the commissioner the dis- 
trict attorney applied to Judge Brown, of the Southern District of New 
York, for a'removal order, and on April 4, 1.900, an adverse opinion 
was iiled refusing the application, on the ground that the évidence ad- 
duced, which was merely a certified copy of indictment No. 322, was 
insufficient. In his opinion (D. C.) 100 Fed. 941, Judge Brown held, 
on the plea that the indictment was bad on its face, that the first eight 
counts of the same were bad. On June 26, 1900, Judge Brown re- 
ferred the matter back to the commissioner for further testimony, and 
in the order of référence directed the hearing to be commenced on 
July G, 1900, and ordered Greene and Gaynor to attend at the time and 
place, and on that day and from day to day thereafter they attended 
and submitted themselves to the orders of the court. On July 7, 1900, 
the three years of limitation prescribed by section 1044, Rev. St., 
were fully accomplished, for the offenses charged in indictments Nos. 
371 and 476 were committed, if at ail, on or before July 7, 1897. After 
further évidence was taken by the commission, and on May 29, 1901, 
Judge Brown ordered Greene and Gaynor to be removed to the South- 
ern District of Georgia for trial, and to give bail for their aopearance. 
Thereupon, in the Circuit Court of the United States in New York, 
Greene and Gaynor sued eut a writ of habeas corpus on various 
grounds, which writ was denied, and an appeal was thereupon taken 
to the United States Suprême Court, where the order denying the ap- 
plication for the writ was afïïrmed on January 6, 1902. After the 
décision of the Suprême Court Greene and Gaynor proceeded to Geor- 
gia and there reported to the District Court for the Southern District 
for trial. They filed a demurrer to indictment 322, which was sustained 
as to two counts, overruled as to eight, and thereupon the case was 
continued until March lOth. On February 28th indictment No. 371 
was returned, and thereon Greene and Gaynor were ordered to appear 
and plead on March 6th. Ail this time they had been on bail, but on 
March 7th they failed to appear, and their bail was forfeited. It 
seems they had fled to Canada, from which after much trouble and 
litigation, in September 1905, they were extradited and returned to the 
United . States for trial for "(1) participation in fraud by an agent 
and trustée, (2) participation in embezzlement, and (3) receiving 
money and property, knowing the same to hâve been fraudulently ob- 
tained." 

Under the above state of facts, it clearly appears that prior to July 
7, 1900, the statutory time for the bar to attach, there was no actual 
flight on the part of Greene and Gaynor from justice or from any- 
thing else. They did not leave the country for any purpose, nor ab- 
scond nor hide from, or even évade, arrest ; on the contrary, as soon 
as proceedings for their removal were instituted in New York, where 
it was well known they practically resided, they voluntarily surrendered 
themselves to the custody of the law. It follows, then, they are en- 
titled to the benefit of the statute, unless (1) the exernption from fur- 
ther prosecution or amnesty once acquired may be forfeited and lost 
by subséquent flight from justice, or (2) the failure. to stay and re- 
main the full three years in the Southern District was a flight from 
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justice, or (3) the surrender in New York, accompanied with a de- 
mand for a hearing, resulting in delay, was a flight from justice. 

1. That an exemption once acquired under section 1044 may be for- 
feited by subséquent conduct is not supported either by the statute, 
reason, or authority. 

2. The failure to constantly remain in the Southern District after 
their contract with the government was ended, instead of going about 
their business and staying at their homes and usual weU-known re- 
sorts, cannot be treated as a flight from justice without trenching on 
unreason to the verge of absurdity. 

3. There remains, then, the question of dilatory proceedings, and 
this the government rehes upon. The flight from justice claimed by 
the government seems to be a sort of constructive flight, based upon 
the proceedings in the courts of the United States of the Southern 
District of New York, which are charged to hâve been dilatory and 
from which the jury might infer an intention to évade the jurisdic- 
tion of the District Court in the Southern District of Georgia; and 
that such dilatory proceedings with such intention would be équiva- 
lent to a flight from justice within the intent and meaning of section 
1045; and we find that on this line, over the objections of the ac- 
cused, the trial judge charged the jury: 

"It would be abhorrent to ail principles of justice that thèse défendants, 
for instance, could, through the adoption of dilatory proceedings in the courts 
of the United States, so that the statutes of limitation could run in their 
favor, and then for some technical defect hâve the court rule on demurrer, 
as it did in this case, that two of the counts of the old indlctment were bad, 
and then to hold that the government could not supply those counts or obtain 
additional indietments which the dilatory tactics adopted may render appro- 
priate." 

And the court refused to give, among other requested charges, the 
following : 

"The courts of the United States are always open to a person who desires 
to défend his rights as to matters of which said courts hâve jurisdiction, and 
a person does not become a person fleeing from justice by reason of his having 
availed himself of the rights and remédies given to him by the Constitution 
of the United States and the statutes enacted thereunder." 

It is now hornbook law that statutes of limitation are to be liberally 
construed in favor of accused persons. Wharton, Cr. PI. & Pr. art. 
316 (8th Ed.) ; and to the same purport see Leffîngwell v. Warren, 
67 U. S. 606, 17 L. Ed. 261. On the other hand, exceptions or pro- 
visos are to be established within the words as well as in the reason 
thereof. United States v. Dickson, 15 Pet. 165, 10 E. Ed. 689. An 
unlawful intent cannot be inferred from lawful acts ; it must be prov- 
ed. The only dilatory proceedings that can be charged against Greene 
and Gaynor prior to the statutory bar are the surrender to the law 
and the demand for a hearing. Government counsel argues that the 
surrender was concerted and formed a sort of conspiracy — I suppose 
a conspiracy to do a lawful act in a lawful manner and for a lawful 
purpose. They had a lawful right to demand a hearing. Why did 
the hearing called for by them resuit in any material delay? The an- 
swer is plain: Because the government asked for the removal, and 
after full notice insisted upon it on insufficient évidence, to wit, solely 
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a certifîed copy of the indictment which was then and sînce held to 
be insufficient évidence to warrant a removal under section 1014, Rev. 
St. See Tinsley v. Treat (recently decided by the Suprême Court) 
27 Sup. Ct. 430, 205 U. S. 20, 51 L. Ed. 689. 

That Greene and Gaynor in demanding a hearing were exercising 
a légal right which, as they were then in custody, ought not or could 
not préjudice them, seems too plain for argument, but it is pertinent 
to inquire what injury resulted to the government from that act of 
legitimate défense. The absence of an accused person is no bar to 
the finding of an indictment against him, nor is it any hindrance unless 
the government wants to use him as a witness against himself. The 
injury claimed to hâve resulted from the dilatory proceeding of call- 
ing for a hearing in this case is that thereby the government lost an 
opportunity to find out through an early plea or demurrer or motion 
that the indictment already rcturned was defective, and the trial judge 
assumes that the purpose was to wait until the statutory bar had at- 
tached, and then "for some technical defect hâve the court rule on 
demurrer as it did in this case," etc. The record shows that the first 
plea of Greene and Gaynor before the commissioner was that the in- 
dictment No. 322 was bad on its face, and this was more than six 
months before the bar attached; and also, before the three years ex- 
pired, Judge Brown on that very plea held the first eight counts of the 
indictment No. 322 bad on their face. The United States attomey 
attended the proceedings before the commissioner and before Judge 
Brown, and he was in due season as well informed and advised that 
hîs indictment was bad as he would hâve been if Greene and Gaynor 
had proceeded to Savannah and there filed their demurrer to the in- 
dictment. So that it seems to me that if the govewmient was injured 
by the lawful demand for a hearing in New York it was the fault of 
the government officiais, and not of plaintiffs in error. 

But I bave sufficiently outlined my views. I am convinced that in- 
dictment No. 323 charges only offenses for which the plaintiffs in er- 
ror were not extradited; that indictment No. 371 not only and solely 
charges offenses for which plaintiffs in error were not extradited, but is 
barred under section 1044, Rev. St. U. S., and that indictment No. 476 
is also barred under section 1014; and on thèse grounds, as well as 
others heretofore mentioned, that the judgment in this case should 
havc been one of reversai. 
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(Circuit Court of Appeals, Ninth Circuit May 13, 1907.) 

No. 1,398. 

Public Lands— Unlawfux Inclosure— Ceiminal Pbosecution. 

On the trial ci" an indictment for violation of section 1 of Act Feb. 25, 
1885, c. 149, 23 Stat. 321 [U. S. Comp. St. 1901, p. 1524], containing three 
counts, the flrst eharging the unlawful érection and construction of an In- 
closure of certain public lands, the second the unlawful maintenance and 
<<ontrol of such inclosure, and the third the unlawful prévention and ob- 
•i.ruction of f ree passage over sald lands by means of fendng and Incloslng 
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the same, a verdict of not guilty on the flrst and third counts Is not incon- 
sistent with one of guilty on the second. 

2. Cbiminal I^aw— Tbial— Unwabbanted Statements by Cotjnsel— Action by 

Court. 

It is a gênerai rule, witli rare exceptions arisiug from extrême cases, 
that préjudice created by unwarranted statements of counsel in tbe prés- 
ence of tlie jury is sufficiently cured by au admonition by the court to the 
jury to wholly disregard sueh statements. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law, § 
1693.] 

3. Same. 

During the trial of a erimiual case the district attorney stated to the 
court in the présence of the jury that he vpas informed that attempts had 
been made by a brother of défendant to induce persons v/ho were ac- 
quainted with jurors in the case to influence tbem in favor of défendant, 
and such attorney was directed by the court to investigate tlie matter, and, 
if he thought the information correct, to institute proceedings in contempt. 
On exceptions by defendant's counsel and on their request, the court at 
once admonished the jury that they should not be inflUenced in favor of 
or against either party by whnt had been said, but should lay the same en- 
tirely ont of their niinds and conaider the case on the évidence alone, whicli 
admonition was repeated in the charge. Hokt that the occurrence was not 
prejudicial to défendant so as to require a reversai of a judgment of con- 
viction whicli was amply supiwrted by the évidence. 

[PiJ. Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law, § 
730.] 

4. Public Lands--Unlawful Inclosuhe— Dked to Unsurveyed Tjands. 

On the trial of a défendant charged with maintaining an milawful in- 

. closure of public lands, a deed from a railroad company to défendant for 

unsurveyed public lands, deseribed by section and subdivison as though sur- 

veyed, is inadmissible to show color of title, since it créâtes no riglit to 

any particular land. 

5. Same— Triai-— Instructions. 

The charge of the court on the trial of a défendant charged with main- 
taining an unlawful inclosure of publie lands, construed in its entirety, 
helil free from error. 

In Error to the District Court of the United States for the District 
of Montana. 

ïhe plaintitr in error was tried and convicted under an iudictment chargîng 
him with the commission of three separate and distinct offenses under Act 
Peb. 25, ISm, c. 140, 23 Stat. 321 [V. S. Comp. St. 1901, p. 1524]— "An act to 
prevent unlawful oecupancy of the public lands." 1 Supp. Uev. St. 477. In 
the iirst eount it was charged tliat on June 29, 1903, he had wrongfully 
nnd unlawfully made. erected. and constructed an inclosure of certain public 
lands, aggregating aliout 2,040 acres; in the second connt it was chargeai 
that on the same date he was wrongfully and nnlawfnlly maintaining and 
controlling an inclosure of said public lands", and in the tliird count it was 
charged that on the same date he did wrongfully aud unlawfull5' prevent and 
olistruct free passage and transit over and tlivougli said lands by means of 
feucing and inclosing the same. During the progress of the trial, and in the 
présence of the jury, aud during the examination of a wituess on behalf of 
tlie United States, tlie following colloquy occurred betweeii the court, Mr. 
Kasch, the district attorney, and Messrs. Horsky & McBride, attorrieys for 
tlie plaiutiff in error: 

"Mr. Kasch: Your honor, I was informed tliis raoriiing, not very much to 
my surprise, tbat a list, a typewritten list, of tlie panel of the jury sittiug 
in this case, had been distributed in town, with the request that it any of the 
parties to wliom a list of that kind was handed had any friends on the jury, 
that they intercède with the jury, or some meinber or nienibers thereot, on 
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Tjehalf of the défendant ; and I hâve hère a copy of one of the lists tliat was 
handed to one gentleman with the request that he perform the same offices 
on behalf of the défendant. It contains, as your honor will notice, a list 
of the names of the jurors serving in this case, and, as I stated, it was not 
a matter of surprise to me to learn that that sort of thing was going on, in 
view of certain expériences and certain things I learned in the former trial. 
The list was handed to this gentleman by the brother of the défendant, Mr. 
Will Carroll, and In view of those circumstances I suggest that some steps 
ought to be taken, in view of the resuit of the former trial of this case. It 
is not only a contempt of court, but it is in direct violation of the statute with 
référence to proceedings of this kind in a court of justice. 

"The Court: Is this Will Carroll that you hâve referred to, W. C. Carroll? 

"Mr. Rasch: Yes, your honor; he is the man who delivered the list to one 
gentleman, with the request that if there were any members of the jury 
hère who were friendly to him, that he exerc-lse his influence with sueh 
jurors in the defendant's behalf. 

"ïhe Court: I am of the opinion that this is in itself a contempt of court, 
and that this party ought to be punished, if it is sliown that the statement of 
the district attorney is substantiated by facts, and I will ask the prosecuting 
attorney to look into this matter just as soon as possible. >^ 

"Mr. Raseh: I shall proceed with the matter, your honor, just as soon as 
this case we now hâve in hand bas been disposed of. 

"The Court: And the court will take such action in connection with sueh 
proceedings as may be deemed advisable. 

"By Mr. McRride: If the court please, I submit that this is a matter that 
should be taken care of at once, and not at the close of the case that is now 
ou trial hère. We want it taken up at once, immediately, if your honor 
please. in order that it may be disposed of, so that it will not operate to 
the préjudice of the défendant, Mr. Joseph T. Carroll, in the case now, on 
trial. If any purpose was intended to be served by the district attorney in 
niaking the statement that he has made at this time, it was for the purpose 
of prejudicing the case of the défendant before this jury, or for the heiielit 
of the plaintiff in tliis action, and to the préjudice of the défendant. If Mr. 
William Carroll lias, in any respect, been guilty — 

"The Court (interrupting) : I don't think that you bave any right to make 
that remark as to the purpose of the statement of the prosecuting attorney. 

"Mr. McBride: If the court please, this is a matter before the court now. 
If any purpose at ail is to be served by this matter, and bringing it up at 
this time. it is for some purjwse in tliis case, for the beneflt of the govem- 
nient, and against the interests of the défendant. If Mr. W. C. Carroll has, 
in any respect, been guilty of any contempt of this court, it is the duty of the 
attorney of this court to corne before the court without any delay. and with the 
proper évidence to institute proceedings against the party guilty of such con- 
tempt. We should hâve an opportunity, if the court please, in protection of the 
l'ights of the défendant hère, to show whether or not anything of the kind sug- 
gested by the district attorney, and intimated by him in iiis statement, is going 
on, or that any effort at ail is beiug made l)y the défendant, or at his instance, 
which should not be made in his behalf. We submit, if the court please, that 
the statement of the district attorney hère in this court, in the présence of 
this jury, sitting in the case of tlie United States against .Tose])h T. Carroll. 
is not proper. It puts us in the wrong light before the jury during the trial 
of this case, and opérâtes against the interests of the défendant. If it is not 
intended to be prejudicial to tlie rights of the défendant, it oertainly has no 
place hère; and. if it is against the interests of the défendant, we certainly 
hâve a right to hâve the matter taken up right now, if the court please, and 
to hâve it disposed of without delay, and before further steps are taken in 
the trial of this case against Mr. Joseph T. Carroll. It is no more than right 
that proceedings should be taken at once to iuvestigate this matter, as one 
of the rights of the défendant as a citizen of the United States. The United 
States is not hère to do an injustice to any man; it is hère to do justice, and 
it is hère to see that the défendant gets a fair trial, and it is just as mueh a 
part of the case of one of the parties to this action of the United States 
against Joseph T. Carroll as it is the other party; and I submit, may it 
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please the court, that tliis matter should be taken eare of at once, in justice 
to Mr. Joseph T. Oarroll, the défendant In this case. 

"Mr. Horsky: I not ouly wish to coucur in everything that Mr. McBride 
has said, but I wish to add, also, that this matter bas beeu brought up in a 
rather unusual and extraordinary way, as I view it. I regard it as uuques- 
tionably prejudicial to the iuterests ot the défendant on trial hère, and as cal- 
culated to place our cause in an entirely false light before the court and the 
jury. I, therefore, may it please your honor, most strenuously object to the 
remarks of the prosecuting attorney and bis charge as intimated in bis owu 
ex parte statement, and I except to it in unqualifled terms; and not only 
do I object and excopt to the remarks of the district attorney made in the 
présence of this jury, as I bave doue, but I wish to say and ask, and move, 
your honor, that tbis matter not only be immediateiy investigated, but that 
iikewise every bit of the statement and of the remarks of the district attor- 
ney be expunged from the record, and that the jury be instructed in unques- 
tionable terms to disregard every iota of that statement that has been made 
bere. 

"Mr. Easch: I shall be prepared at any time, of course, to proceed in this 
case, when the court is at liberty to take the matter up. Of course, it l8 
covered by the statute, and criminal proceedings may be instituted for a vio- 
lation of that statute. in addition to the fact that it is a contempt of court 
I simply made the statement to your honor for the reason tliat I feel that 
under the circumstances there ought to be a departure from what has al- 
ways in the past been the practice of allowing the jury to separate; but I' 
think under thèse circumstances that I bave mentioned, and the expérience 
we hâve had heretofore, the court, in justice and In fairness to ail parties 
concerned, ougbt to make an order to the effect that the jury be kept togeth- 
er until the final détermination of this case. 

"Mr. Horsky: May it please tbe court, in so far as keeping the jury to- 
gether is concerned, it is entirely agreeable to the défendant, and the only 
reason that this has not been stipulated in advance is because of the fact 
that we bave unmeasured confidence in this jury, that we hâve unmeasured 
and unstinted confidence, and we bave no objection at ail, if your honor 
please, to bave an order made as suggested by the prosecuting attorney, if 
your honor considers it propèr that they should be kept together, in order that 
there may not be any suspicion or taint of suspicion, or taint of any sus- 
picions practice by the défendant, or at the instance of the défendant, in the 
least, or even the remotest suggestion of it. But I wisli to object and except 
in unqualifled terms to the language of the prosecuting attorney, and the re- 
nia rks he made in the présence of this jury with référence to this proeeeding. 

"The Court: Tiie order will remain as I first indicated. I would like the 
p7-o&ecuting attorney to advise the court as soon as he can as to the matter, 
and upon suctt advice the court wlU take such steps as he may deem ad- 
visable. I will say to the jury that I had not intended to keep you together 
during tlie progress of the trial, until this disclosure this morning, but I 
thihk npon the disclosure the court will be warranted in ordering that you 
be kept together during the trial of this cause. It was not my intention to 
do so in the first place, but as the facts bave been disclosed liere, the court 
will order that you be kept together during the trial. I will say to you, 
however, with regard to what has taken place jnst now in court, that you 
should not allow that to influence your minds in tlie least, either one way or 
the other, because it is not a matter of évidence in this particular case, and 
it is not a matter that you should consider in this case, as to influencing your 
minds either for the goverument, either for or against the government, or 
for or against the défendant, and therefore you will lay this transaction 
entirely ont of your minds, and everything that has been said hère in court 
in connection with it. 

VMr. Rasch: If the court please, before proeeeding with the case I désire 
to présent an application for an order to show cause direeted to William C. 
Carroll — 

"Mr. McBride: If the court please, this is before the jury, and the court 
has expressly instructed the jury to disregard tbe statements of the district 
attorney regarding this matter, and we submit that to call a matter of that 
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klnd to the attention of the court in the présence of the jury is entirely im- 
proper, and I wish to say further — 

"The Court; Witliout any further discussion of the matter, I will ask that 
the jury retire until this matter has beeu submitted." 

And thereupon the jury retired from the courtrooni. 

The other facts neoessary to be considered on the writ of error are stated in 
the opinion. The jury found the plaintifC in error not guilty on the first and 
third counts, and guilty on the second count. 

McBride & McBride and Edward Horsky, for plaintifï in error. 
Cari Rasch, U. S. Atty. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, Dis- 
trict Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is contended that the verdict of acquittai on the first and third 
counts necessarily involves acquittai on the second count, that the, 
offenses as charged in the three counts overlap each other so that the 
évidence which would sustain one count would sustain ail, and that 
the court erred in denying the motion which the plaintiff in error made 
for arrest of judgment on that ground. But it must be apparent that 
the plaintiff in error might be guilty of erecting an unlawful inclosure 
of public lands as charged in the first count, and yet might not be guilty 
of maintaining it, and it is equally clear that he might not be guilty 
of erecting an inclosure and yet be chargeable with maintaining and 
controlling it. It is also conceivable that one who maintains and con- 
trols an inclosure of public lands might not necessarily be guilty of 
obstructing and preventing free passage and transit over and through 
the pubHc lands by means of fencing and inclosing the same, since 
the fence and inclosure might hâve been made by another. The 
indictment was returned on December 30, 1906. The évidence was 
that ail of the fences had been erected prior to the fall of 1903, so 
that prosecution on the first count was barred by the statute of limita- 
tions; and it also showed that some of the fences were not made by 
the plaintiff in error, but were built by others before they came into 
his control. 

A more difiîcult question is presented by the assignment of error 
which is addressed to the language and conduct of the district attorney 
concerning the contempt which was alleged to hâve been committed 
during the trial by W. C. Carroll, a brother of the plaintiff in error. 
Undoubtedly the proper course of the district attorney would hâve 
been to hâve asked that the jury be sent out of the courtroom before 
directing the attention of the court to the alleged contempt. Upon a 
careful considération of the record, however, we are not convinced 
that the language and conduct of the district attorney was, under 
the circumstances, such prejudicial error as to justify a reversai of 
the judgment, for the court instructed the jury that they should allow 
nothing that was said or done in that connection to influence their 
minds in the least, either one way or the other, and that they should 
lay the transaction entirely out of their minds, and again, in charging 
the jury on that subject, said: 
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"Gentlemen of the Jury: Before proceeding fnrtlier with this case, I will 
admonish you again, as I did hist eveniug, not to let this otlier proceeding 
liave ànytlïing to do with your considération of this case. Put it ont of your 
miuds entirely, and décide the case ahsolutely upon the évidence adduced be- 
fore you, and the law as It will he given you hy the court." 

With somé rare exceptions arising from extrême cases, it is gen- 
erally held that préjudice created by unwarranted statements of counsel 
in the présence ôf the jury is sufficiently cured by an admonition of 
the court to the jury, such as was given in the présent case. Hopt v. 
Utah, 120 U. S. 430, 7 Sup. Ct. 614, 30 L. Ed. 708 ; Weeks v. Scharer, 
64 ce. A. 11, 129 Fed. 333; Chesebrough v. Conover, 140 N. Y. 
383, 35 N. E. 633 ; Egan v. Murray, 80 lowa, 180, 45 N. W. 563 ; 
State V. Hack, 118 Mo. 92, 33 S. W. 1089 ; Commonweahh v. Poisson, 
157 Mass. 510, 33 N. E. 906; State v. Butler, 85 Me. 225, 27 Atl. 
143; State v. Braswell, 82 N. C. 693; Edwards v, State, 90 Ga. 143, 
15 S. E. 744; Strowger v. Sample, 44 Kan. 298, 24 Pac. 435 ; Chicago 
City Ry. Co. v. Pelletier, 134 111. 130, 34 N. E. 770 ; Johnson v. Brown, 
130 Ind. 543, 28 N. E. 698. In considération of the fact that the ver- 
dict was clearly justified by the évidence, we are of the opinion that 
the improper conduct of the district attorney, in view of the repeated 
injunction of the court to the jury to wholly disregard it, does not 
demand a reversai of the judgment, although it might hâve that ef- 
fect in a case in which the évidence was less clear. 

But the principal objection of the plaintiff in error in this connec- 
tion is directéd to the ïanguage of the court, which it is claimed was 
prejudicial in the highest degree. We do not discover that the court 
said, in the présence of the jury, anything not justified under the cir- 
cumstances, nor do we see how the court could well bave dealt with 
the matter so brought before it in any manner other than as shown 
in the record. In addition to this, the record discloses that no ex- 
ception whatever was taken to any of the remarks so made by the 
Court. In this connection it is proper to advert again to the fact that 
the jury were repeatedly instructed to disregard everything donc or 
said in the coUoquy relating to the contempt proceedings, and to dé- 
cide the case absolutely upon the évidence adduced before them and 
the la^y as given by the court. Such an instruction was sufficient to 
cure error such as is charged hère, if error it were. Lincoln v. Pow- 
er, 151 U. S. 436, 14 Sup. Ct. 387, 38 L. Ed. 224; Lovejoy v. United 
States, 138 U. S. 171, 9 Sup. Ct. 57, 33 L. Ed. 389 ; McKnight v. 
United States, 130 Fed. 659, 670, 65 C. C. A. 37. 

It is contended that the court erred in ruling that a certain deed of 
the Northern Pacific Railway Company to the plaintifï in error was 
not admissible in évidence for the purpose of showing color of title. 
The deed was for unsurveyed land "which, when surveyed, will be de- 
scribed as follows: The northeast quarter of the northwest quarterj 
and the south half of the northwest quarter, of section 25, in township 
4 north, of range 7 west of the Montana principal meridian." The 
court ruled that the deed was admissible for the purpose of showing 
good faith, but for no other purpose. We find no error in that ruling. 
Until public land is officially surveyed, it cannot be described or con- 
veyed by référence thereto as sections or subdivisions of sections. In 
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Magwire v. Tyler, 8 Wall. (U. S.) 650, 19 L. Ed. 320, it was held that 
conveyance of such lands "créâtes no right of private property in any 
particular tract of land which can be maintained in a court of justice 
without an antécédent survey and location." And in Robinson v. 
Forrest, 29 Cal. 217, it was well said: 

"E>i'en after a principal merWlan and base Une bave been surveyed, nelther 
the sections nor thelr subdivisions can be said to bave any existence untU 
tljfi township is subdivided Into sections and quarter sections by an approved 
sui-vey. Thf Unes are not ascertalned by the survey, but tliey are created. 
• * '• Tliere Is In fact no such land as that described In the pétition uutil 
it hns been located withln the consressional towiiship by an actunl survey 
and establishment of the liues under the authorlty of the United States." 

See, al^o. Crai^in v. Powell, 128 U. S. 691, 9 Sup. Ct. 203, 33 L. Ed. 
566 ; United States v. Eirdseye, 137 Fed. 516, 70 C. C. A. 100 ; Unit- 
ed States V. Montana L. & M. Co., 196 U. S. 573, 25 Sup. Ct. 367, 
49 L. Ed. 604. The court in instructing the jury gave to the plaintiff 
in error al! the substantial benefit that would hâve accrued to him had 
the deed been ruled admissible in évidence for the purpose of show- 
ing color of title. The instruction was that, if the plaintiff in error 
honestly believed that he had a right to inclose such land by reason 
of having previously procured the deed, the jury might consider that 
fact as tending to show the intent with which he inclosed that particular 
tract of land. "Because," said the court, "without the intent to in- 
close public lands, knowing them to be such, there can be no offense." 

Error is assigned to the following portion of the charge to the jury : 

"Your authorlty in Jndirlng of the efïect of évidence !s not arbitrary, but 
should be exereispd with légal discrétion and In subordination to the rulea 
of évidence. Yen are tiot boutid to 8nd In conformity with the declarntiona 
of any number of witnesses which do not produce conviction in your minds, 
or against a presumption or other évidence satisfying your uiinds." 

It is urged against this instruction that apparently it was aimed at 
the witnesses of plaintiff in error and intended to discrédit them, since 
there were 14 of them, whereas there we.re but 4 for the prosecution ; 
and that it was erroneous for the further reason that it conveyed to 
the jury the idea that the plaintiff in error must make ont his défense 
so clearly as to produce conviction in their minds. We cannot see 
that the instruction is open to either objection. It clearly is the law 
that the jury were not botind to find in conformity with the déclara- 
tions of any number of witnesses which did not produce conviction 
in their minds. The portion of the charge so excepted to should be 
read in connection with the gênerai charge on that branch of the case, 
in which the court defined the terni "reasonable doubt," and instructed 
the jury that ail the presumptions of law, aside from tlie effcct of 
évidence, are in favor of innocence, and that every person is presumed 
to be innocent until proved guilty. Said the court: 

"If, therefore. «pon such proof as liere addnced, considerins It In Its fuH- 
ness and eutirety, there remains in your miuds a reasonable doubt as to tlie 
guiit of the accused. he Is entitled to the beneflt of it by an acquittai; that 
is, the évidence rnnst establish guilt under the charge to a reasonable iind 
moral certainty, a certainty that convinces your reasud and Judgineut, act- 
Ing under your duties and obligations as jurors." 



432 154 FEDERAL REPORTER. 

It is plain that, when the whole charge is considered, the Jury could 
not hâve been misled by anything that was said in the particular por- 
tion thereof that was excepted to. Agnew v. United States, 165 U. 
S. 36, 17 Sup. Ct. 235, 41 h. Ed. 624. 

We find no error. The judgment is affirmed. 



QUINÏON et al. v. NBVILLB et al, 

(Circuit Court of Appeals, Eighth Circuit. June 8, 1907.) 

No. 2,294. 

1. Courts — Law of the Case— Pbevious Décisions. 

Where no appeal was taken from an original decree, and a bill o£ re- 
view was denied, ail matters witWn the pleadlngs and jurisdictlon of the 
court, expressed in the decree, were res judicata, and not reviewable on 
appeal from a supplemental decree. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 13, Courts, § 340.] 

2. Equity—Jurisdiction— Rétention foe Complète Relief. 

Where a fédéral court of equity acquired jurisdiction of a suit by an 
administrator with the will annexed, to détermine a claim of lien on cer- 
tain lands belonglng to testator and déclare the rights of the parties, the 
court having determined that the title to the land was in the administra- 
tor ând that the défendants were entitled to a lien under a certain con- 
tract, it was not hound to remand the cause to the probate court for the 
enforcement bf such lien by a sale of the land, but could retain jurisdic- 
tion until complète justice had been aceomplished by a sale of the land 
and distribution of the proceeds between the administrator and the lien- 
ors. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 19, Equity, §§ 103- 
114.] 

3. JuDiciAL Sales— Liens— FOBECLOSUKE— Sale of Land— Deoeee— Platting 

OF Land. 

Gen. St. Kan. 1901, § 3012, provides that where it is made to appear by 
any executor or administrator that any lands of the estate, lying near an 
incorporated town or city would be materially advanced in value by being 
platted into town and city lots, the court may order the executor or ad- 
ministrator to subdivide and plat the land. Section 3013 requires tlie order 
directing such plat to be made on pétition of the executor or administra- 
tor, to be accompanied by au accurate plat of the proposed subdivision ; 
and section 3014 requires the executor or administrator, on receipt of the 
order, to aclinowledge and file the plat as an addition to the city, and that 
no sale of any part of such real estate shall be ordered by the probate 
court until the plat has been acknowledged and filed. Hcld, that where 
an administrator with the will annexed sued to hâve an alleged lien of 
the défendants on property adjoining a city declared, and the land sold, it 
was a proper exercise of the court's discrétion to refuse, wlthout the con- 
sent of the administrator, to direct that the property be platted into a city 
subdivision, before sale, under such sections, and to require that the land 
be surveyed and subdivided into parcels conta liiing not less than 5 nor 
more than 10 acres. 

4. Samb— Conditions— Fobfeituee. . 

Where a lien was imposed on the excess of the proceeds of a sale of 
land belonglng to an administrator with the will annexed, over $60,000, 
the owners of the lien could not object to a provision in the sale decree 
requiring eaeh bidder as évidence of good faith to deposit 20 per cent, of 
the amount of his accepted bid, to be forfeited and applied to the costs 
If the bid was not made good, the comtnissioner being authorized to ac- 
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cept the receipt of the aaministrator in lieu of cash In case he became 
the purchaser at the sale. 

6. SaME— Al>POIKTMENT OF MaSTEB— OLEBK OF CoUBT. 

Where an order appointing a elerk of the Circuit Court of the United 
States spécial master to conduct a judicial sale of certain land uuder a 
decree of the Circuit Court did not specify spécial reasons therefor, the 
order was erroneous to that estent, under Act Cong. March 3, 1879, c. 183, 
20 Stat. 415 [U. S. Oomp. St. 1901, p. 591], prohibiting the appointment of 
any clerls of a District or Circuit Court of the United States or their depu- 
ties as receiver or master in any case, except where the judge shall dé- 
termine that a spécial reason exists therefor, to be assigned lu the order 
of appointment. 

6. Same— Amendment or Decbee. 

Such error did not affect the balance of the sale decree, which was 
amendable in that respect. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kansas. 

For former opinion, see 153 Fed. 879. 

F. S. Quinton (A. B. Quinton, on the brief), for appellants. 
E. Wakeley (Troutman & Stone, on the brief), for appellees, 

Before SANBORN, Circuit Judge, and PHILIPS, District Judge. 

PHILIPS, District Judge. The facts leading up to the appeal here- 
in sufïiciently appear from the statement in Quinton et al. v. Neville, 
Adm'r, et al. (C. C. A.) 152 Fed. 879, decided by this court at the 
December term, 1906, wherein thèse appellants sought by bill to hâve 
the original decree herein reviewed. Prior to that décision the Circuit 
Court had proceeded to enter a supplemental decree, in words and 
figures as f ollows : 

"It appearing to the court that no sale of the tract of land involved in this 
cause bas been or could be made at private sale as provided by the decree 
of this court of November 19, 1903, and that the parties are unable to agrée 
upon a method of sale thereof, it is therefore now by the court hère further 
ordered, adjudged, and decreed: 

"Good cause existing therefor, George F. Sharitt, Esq., is bereby appointed 
spécial master to malte the sale of the said land, to wit: The east half of 
the southeast quarter of section 25 in township 11 of range 15 east, and also 
a part of the east half of the iiortheast quarter of said section described as 
f ollows: Commencing at the southeast corner of said northeast quarter, then 
running northerly 13 rods, thence west at a right angle one quarter of a 
mile, thence Bouth at a right angle 13 rods, thence east at a right angle to 
the place of beginning, ail in Shawnee connty in the state of Kansas — and 
to perform the other duties herein specially imposed upon hlm. He shall 
cause the land to be surveyed by a compétent surveyor and so divided into 
parcels, each containing not less than 5 nor more than 10 acres, that a pur- 
chaser of any thereof may, if he so desires, advantageously plat the same 
■with due regard to the neighboring streets and alleys of Topelca and Potwin. 
A map or plat of such survey and a sufficient description by metes and 
bounds of each numbered parcel shall be filed in this cause. The map shall 
show no streets or alleys upon the land to be sold nor subdivision of the 
parcels into blocks or lots, but it shall show the neighboring streets and 
alleys of Topelîa and Potwin. The said spécial master shall forthwith cause 
the land to be advertised and sold in the same manner as in cases of sale ot 
real estate upon exécution, but without appraisement; and also excepting 
that he shall oÊCer each and ail of tlie parcels separately and also the tract 
of land as an entirety, and if the aggregate of the bids for the parcels shaJl 
154 F.— 28 
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exceed that for the tract as an entirety he shall aceept them, otherwise ho 
sball aceept the bid for the eutire tract; provided, however, that no sale whnt- 
ever shall be made imless he shall reçoive for ail of the land at least the sum 
of $61.000. The said spécial master niay require from each hidder as an 
évidence of good faith the deposit of 20 per cent, of the amount of his ac- 
cepted bid, the same to be forïeited and âpplied upon the costs of this cause 
if the bid be not made good; provided, hovrevér, that the master shall re- 
ceive and aceept the receipt of the complainant James Neville, as administrator, 
for any sum or sums not exceeding in the aggregate $60,000 in lieu of cash 
to that amount. and that within that amount no deposit as earnest money 
upon his bids shall be required of him. The advertisement for the sale of 
the land shall adequately describe the tract as an entirety and also each 
numbered parcel thereof, and shall contain the conditions of sale herein ex- 
pressed, together with such others as may be appropriate under the law. The 
proper eosts of the above-mentioned survey, niap, and description and of niak- 
ing this sale shall be reported to the court and taxed among the costs of the 
cause. The master may adjourn the sale from time to time until his endeavor 
to sell the property has met with success or failure, giviiig notice thereof 
by public announcement at the time of ad.1ournment. He shall forthwith 
report to the court his proceedings hereunder, and bring into court the pro- 
ceeds of any sale that is made for its further order in the premises. Upon 
a sale of the land and eonflrnuition by the court ail of the parties to this 
cause and those claiming through them shall stand debarred of ail estate 
therein or lien thereon except such as may be acquired by purchase at the 
sale; and in the event that no sale can be made in conformity herewith for 
a sum in excess of $(51,000, then the défendants shall stand debarred of every 
estate in or lien upon said land. 

"The cause is reserved for such other orders and decrees as may be neces- 
sary in the premises." 

From this decree Mary K. Qninton and E. W. Poindexter, repre- 
senting the original beneficiaries of the daim of Eugène S. Quinton 
and Abram Bergen, hâve appealed. 

It is transparent from the assis^nment of errors that counsel for ap- 
pellants are ingeniously seeking by this appeal to hâve revievved what 
was found and adjudged by the original decree. As that decree was 
not appealed from, and the bill of review was denied, ail matters within 
the original pleadings and within the competency of the court ex- 
pressed in the decree are res adjudicata. The décision of this court on 
the bill of review necessarily recognized the jurisdiction of the Circuit 
Court to render the original decree. That decree established the title 
of the (Complainants therein to the land in question. : It recognized and 
declared the equity of the défendants therein, the appellants hère, to a 
charge on the lands for their compensation as provided in the orig- 
inal contract, and as a necessary means to the ascertainment of that 
compensation it directed a sale of the land. 

The contention is made that the will under which the executor claims, 
which was eXecuted and probated in the state of Nebraska, was not re- 
corded in Shawnee county, Kan., where the land is situate ; without 
which précèdent act, it is assertéd', the Circuit Court never acquired 
jurisdiction to make any decrçe in, the cause. This objection was raised 
on the hearing of the bill of reyiew. Judge Adams, who delivered the 
opinion of the court, after adverting to the fact that the record in 
the case disclosed a union of both possession and title in the com- 
plainants below, that as the administrator c. t. a., lawfully constituted 
in the state of Nebraska, the domicile of the testator, charged with the 
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exécution of the trust, was empowered by the statute of Kansas to sue 
on the recording of the will in that jurisdiction, said: 

"Inasmueh as it is averred in the original bill that comphiinant Neville had 
filed an authenticated copy of his appointaient as administrator with the will 
annexed in the prohate court of Shawnee eount.v, and had caused the same to 
be recorded therein, or if the avernieut Is ambiguous as to whether the will 
itself as distiuguished from the appoiutrnent was filed and recorded, inasmueh 
as the will might hâve been so recorded, the flnding by the Circuit Court that 
the légal and équitable title were vested in the complainants as stated in the 
bill conclusively established the tact for the purpose of this case that sueh will 
was so recorded, or that some other equally effective step was taken to coufer 
légal title upon Neville, who only accordiug to the pleadings could hold the 
légal title nnder the will of the testator. He was also in possession as ad- 
niitted by the pleadings. From the foregoing we think it clearly appears 
that Neville as administrator c. t. a. net only had a légal rlght to sue in 
Kansas, but that, as owner of the légal title and in possession of the land in 
controversy, he also had a cause of action suable in Kansas to protect such 
title and possession." 

It is now insisted that when the Circuit Court had found, as it did 
in the original decree, that the title to the land was in the complain- 
ants, and settled the construction of the contract between the testa- 
tor, Morell C. Keith, and Quinton and Bergen, and further directed 
that as a means for the ascertainment of the amount of the charge 
on the land in favor of Quinton and Bergen the land should be sold, 
the full purposes of the court in takitig jurisdiction of the controversy 
were subserved, and thereupon the matter should hâve been remitted 
to the jurisdiction of the probate court of Shawnee county, Kan., to 
proceed as in the case of estâtes in administration under probate, This 
suggestion cannot be entertained. "The court which first acquires 
jurisdiction of spécifie property in a suit or proceeding to enforce a 
lien upon it or to subject it to a sale in a case in which it may find it 
necessary or convenient to take possession of, or dominion over it, is 
entitled to retain that jurisdiction until the suit is at an end;" and, 
consequently, until a complète remedv is enforced. Brun v. Mann (C. 
C. A.) 151 Fed. 146, loc. cit. 153. 

A court of equity does not administer justice by halves. "It is a 
rule of courts of equity to do complète justice when that is practicable, 
not merely by declaring the right, but by affording a remedy for its 
enjoyment. A court of equity does not turn a party to another forum 
to enforce a right which it has itself established." 2 Bâtes on Fédéral 
Equity Procédure, § 724, p. 773. Having rightly assumed jurisdiction 
of the controversy between thèse parties, in order to adjust the lien 
claimed by appellants on the land, and having determined that, in 
order to work out that lien and render available the estate therein of 
the administrator c. t. a. and the heir, it was necessary to sell the land, 
it inheres in the powers of a court of equity to prescribe not only the 
manner of conducting, but also to supervise such sale. This is essential 
to enable the court to see to it that its ministerial officer, charged with 
the exécution of the decree, shall proceed in conformity therewith ; a 
duty which the cbancellor would fall short of performing should he 
remit the carrying out of his decree to a foreign tribunal over which he 
has no control. The sole purpose of recording the will in Shawnee 
county, Kan., was to enable the administrator c. t. a. to dispose of the 
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land to meet the debts of the estate in the domicile of the testator ; and 
in order thereto it became necessary to remove the obstruction and 
cloud on the title of the asserted Hen of the appellants. No question 
is presented on this record respecting the rights of local creditors in the 
State of Kansas. 

The important question to be answered on this appeal is, was the 
supplemental decree a proper one? By the original decree one Bolmer 
was appointed spécial master, with directions to invite and receive ofïers 
from proposed purchasers for the land until April 1, 1904, and to re- 
port such ofïers to the court for its acceptance or rejection. The decree 
fixed the minimum price at $61,000. If any ofifer not less than that sum 
should be consented to by ail the parties, the sale should be made. 
Should no such offer be made and consented to by April 1, 1904, the 
decree provided that "then the said land shall be advertised and sold, 
under such conditions and régulations as the court may hereaf ter pre- 
scribe, but not at a less sum than $61,000." There having been no 
sale up to April 1, 1904, the Circuit Court made the supplemental 
order, as it was authorized by the original decree to do. Varions com- 
plaints are made by the appellants touching the provisions of this sup- 
plemental decree; chief of which is, the court should hâve directed 
that the master should first cause the whole 80-acre tract of land to be 
surveyed, laid ofï into blocks and lots, streets and alleys, and a plat 
thereof filed as an addition to the city of Topeka, within the corporate 
limits of which the land is situate. This, counsel contends, is the course 
pointed Out by the statute of the state of Kansas when and where an 
executor or administrator proceeds under the probate laws. The stat- 
ute of Kansas (Gen. St. 1901) pertaining to executors and adminis- 
trators, provides as followS : 

"Sec. 3012. Where It may be made to appear to the probate court of any 
county in this state by any executor or administrator tliat any lands of the 
estate represented by such executor or administrator, lying in or sufflciently 
near some incorporated town or city to be made an addition thereto, would 
be materially advanced in value by being subdivided and platted into town 
or city lots, the said court may issue an order to such executor or adminis- 
trator to subdivide and plat such land. 

"Sec. 3013. Before any order sliall be issued by the probate court as pro- 
vided for in the precedlng section, a pétition for that purpose shall be filed 
in such court by such executor or administrator, which pétition shall be àc- 
companied by an accurate plat of such proposed subdivision, showing the 
lots duly nUmbered, and the streets, alleys and other public grounds, and the 
respective dimensions of each; and the défendants made to such pétition, and 
the notices to such défendants, and ail other proceediugs thereon to the pro- 
curing of such order, shall be in substantial conformity with the rules of 
procédure in such court in cases pertaining to the disposai of real estate of 
deceased persons. 

"Sec. 3014. Upon the receipt of such order the executor or administrator 
shall immediately proceed to acknowledge such plat and flle the same for 
record as an addition to such incorporated town or city for the benefit of 
such estate, in substantial conformity with the provisions of the act entitled 
'An act concerning the plats of cities and towns,' and with like effect as in 
cases of plats filed by other proprietors : Provided, that no sale of any part 
of such real estate shall be ordered by the probate court until such plat be 
acknowledged (and) is filed as herein requlred." 

The Statute (sections 4359, 4360, and 4364, c. 78, Gen. St. Kan. 1901) 
provides that, whenever any addition to any city or town shall be laid 
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out, the proprietor or proprietors of such city or town or addition 
shall cause to be made out a map or plat thereof, particularly de- 
scribing the ground reserved for public purposes, and that ail the lots 
intended for sale shall be described by numbers, and their précise 
length and width. Such map or plat shall be acknowledged by the 
proprietor ; and it then déclares that such maps or plats, so acknowi- 
edged and certified and recorded with the register, shall be a sufficient 
conveyance to vest the fee of such parcels of land named or intended 
for public uses in the county in which such city or town is situate, in 
trust for the uses therein named, etc. The Suprême Court of Kansas 
holds that, "before a plat of an addition to a city wiU operate as a grant 
of the land to the public for use as a street, it must hâve been ac- 
knowledged and recorded by the owner of the land." Brooks v. City 
of Topeka, 34 Kan., loc. cit. 280, 8 Pac. 393. Therefçire, to make the 
platting of this 80 acres' of land into lots and blocks, with streets and 
alleys, conformable to the statute, the plat would hâve to be executed 
and acknowledged by the administrator c. t. a. 

It is observable under the statute above quoted that whether or not 
the probate court could proceed to direct this property to be platted 
into blocks, lots, etc., would dépend upon the initiative of the admin- 
istrator or executor. The authority of the probate court is conditioned 
upon the pétition of the executor or administrator. And it must be 
made to appear to the probate court by the executor or administrator 
that the lânds are so allied or near to the incorporated town or 
city as to be materially advanced in value by being subdivided into 
blocks, lots, etc. The probate court could not, sua sponte, make such 
order, for the statute expressly déclares that "before any order shall 
be issued by the probate court * * * ^ pétition for that purpose 
shall be iîled in such court by such executor or administrator." The 
appellants are asking the United States court to do what the probate 
court itself could not do if this cause were within its jurisdiction. 

Has the United States court, acquiring jurisdiction over this ad- 
ministrator, coming into it solely for the purpose indicated by the bill 
of complaint, to hâve an obstruction removed to enable him to sell a 
body of 80 acres of land subject to the lien of the appellants thereon 
for any excess over a specified sum, the power to impose upon the 
relief to which it has found the appellees entitled the condition and 
burden that he shall plat the land into blocks, lots, streets, and alleys, 
and exécute and file the same so as to dedicate such streets to the city 
of Topeka? Ko précèdent has been cited for the exertion of such 
power by a court of equity, especially where the proprietor of the 
land, as in this case, is not consenting thereto. The exercise of such 
extraordinary jurisdiction by the fédéral court, if not arbitrary, would 
be of such questionable right and propriety that it should not seek for 
an occasion to invoke it. In any event, its exercise would rest in the 
sound discrétion of the chancellor. The Circuit Court, to whom the 
manner of dividing this property was addressed, after hearing the sug- 
gestions and objections of the parties in interest, declined to accède to 
the appellants' suggestions. The decree he made expressed his best 
judgment. Was his discrétion so abused as to invite the interférence 
therewith of this court? The court was held in the city where this 
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property isiocated; the judge heard the affidavits and counsel re- 
specting the manner in which the sale should be conducted. Is the 
Court of Appeals in any better situation to exercise a wise judgment 
in this matter than the Circuit Judge? His judgment was that it was 
net for the best interests of the parties concerned to hâve this property 
platted into blocics, lots, streets, and alleys, and to hâve such plat ac- 
knowledged and filed in the recorder's office, thereby dedicating the 
streets and alleys to the public use, with ail the incidents and burdens 
that might àttach to such dedication. He deemed it wiser to divide the 
land into tracts of not less than 5 nor more than 10 acres, and to ofïer it. 
for sale in such subdivisions; his thbught being that investors would 
more likely buy in such subdivisions than otherwise. This it seems 
to us to be reasonable and practical, as the purchaser would thus be 
left at liberty either to retain his investment in the présent shape, at 
his pleasure, so that, if at any time he should conclude that it were 
better to plat the land under the local statute, he could do so in such 
manner as in his judgment would be most profitable to make a sale 
of the land whenever he saw fit to sell. 

There is an important provision of the decree, well to be noted. It 
provides for the sale of the divisional parcels separately, and at the 
conclusion thereof the master shall put the whole tract up and offer 
it in bulk, with directions to accept the bid or bids which produce 
the larger sum of money. This is the customary method of conducting 
such sales in equity, as expérience has demonstrated that it is attended 
with the best resuîts. How could this method be pursued if the court 
were to divide up this property into blocks, lots, streets, and alleys 
for city purposes? In order to sell the lots at public outcry it should 
be expected that there would be a purchaser for each lot at the sale — 
an occurrence not reasonably to be anticipated. Purchasers of such 
lots, if desired for homes, could hardly be expected to be found for 
each one of the lots at an auction sale. Common expérience attests 
the fact that such purchasers are rarely prepared to pay cash in hand, 
but more usually buy them on the installment plan. If it could be ex- 
pected that persons would buy the lots in détail, or even in bulk, for 
spéculative purposes, is it reasonable for the court to assume, in re- 
viewing the manner adopted by the Circuit Court, that such spéculative 
purchaser would pay more for the lots in bulk than he would pay for 
five-acre tracts or more, with the privilège reserved to himself of 
platting the lands at his own pleasure? Thèse are purely matters of 
administrative discrétion and business judgment, which the chancellor 
on the ground should be assumed to hâve as wisely exercised as this 
court might without the opportunity of viewing the property. 

There is another considération in favor of the method adopted by 
the Circuit Court. The long delay conséquent upon this litigation 
provoked by appellants, demands that there should be an end to this- 
controversy. It is essential to the winding up of the administration 
of this estate that this delay should not be further protracted. If this 
property were platted in conformity with the statute of Kansas, and 
offered for sale in détail, the probability is that the most désirable lots 
would find a bidder, and many less désirable ones would hâve no bid- 
ders or little compétition. Before the property could be put up and. 
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sold in bulk, there woiild hâve to be a sale of the lots in détail, to en- 
able the master to détermine whether it were best for the interests 
of the parties to accept the aggregate of the sales in détail or the sale 
in bulk. It would probably resuit in repeated advertisements and 
ofïerings for sale, thus protracting the closing up of this controversy 
to an intolérable extent. We are of opinion that the sale of this prop- 
erty under the plan adopted by the Circuit Court would probably 
produce better results than any which occurs to us. 

It is urged against the assumption of jurisdiction by the Circuit 
Court to make sale of the land that it is incompétent to make any dis- 
tribution of the proceeds, as that is intrusted by the law to the func- 
tions of a court of probate. The answer to this is that, having juris- 
diction to fix and enforce the charge, in the nature of a lien upon the 
land, in favor of thèse appellants, any fund arising from the sale ap- 
plicable to such lien would certainly, proprio vigore of the decree, be 
paid over on order of the court to the appellants. As such claim is 
a fixed lien on the fund in excess of the $00,000, first to be paid to the 
appellees, in no sensé would it constitute an asset of the decedent's 
estate, to be marshaled and distributed under probate. When thèse ap- 
pellants shall hâve received under the order of court their ascertained 
fee, they will neither hâve nor feel any concern respecting the dis- 
tribution of the $60,000, or more, going to the administrator. When 
the administrator shall hâve received the fund arising from the sale, 
it will come to him officii virtute, to be accounted for by him to the 
proper probate court for administration. 

Complaint is made of that provision of the decree which authorizes 
the master to "require from each bidder, as an évidence of good 
faith, the deposit of twenty per cent, of the amount of his accepted bid, 
the same to be forfeited and applied upon the costs of this cause if 
the bid be not made good." It is contended (1) that the court had no 
power to exact such forfeiture, and (2) that the decree makes no pro- 
vision for any disposition or application of any fund so arising. Im- 
memorially it has been the practice in courts of equity to require ail 
bidders at judicial sales under decree of property of large value a 
qualifying deposit as an earnest of good faith on the part of the bid- 
der. This is to prevent mère by-bidding, as well as bids by irrespon- 
sible parties, who, after the property is "knocked down" to them, disap- 
pear without making payment, thereby possibly making the sale a mis- 
carriage, necessitating its postponenient and readvertisement and the 
risk of securing a better bid than the genuine preceding bid of such im- 
postor. The sum so forfeited, the decree déclares, shall be applied 
"upon the costs of this cause if the bid be not made good." We are 
not called upon hère to say what disposition would be made of any 
surplus, if any, after the satisfaction of the costs arising in the cause, 
as this might be merely académie. As this provision of the decree is 
as much for the protection and benefit of appellants as the appellees, 
it is not apparent why either should complain of it. 

It is further suggested that the imposition of such forfeiture might 
deter purchasers from bidding, and thereby possibly enable the com- 
plainants below to become the purchaser "at their own price, and on 
their own terms, to the dcprivation of said Mary K. Quinton and E. 
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W. Poindexter of ail right and compensation wlmtever." A sufiîcient 
answer to this is that the appellees cannot bid in the property for less 
than $61,000, and before appellants could become interested in the 
resuit there must be an excess over the minimum sum; and the op- 
portUnity to bid is as open to them as to the appellees. If any advan- 
tage exists in favor of the administrator in respect of his privilège, 
to be credited on his bid of $60,000 (to go to him in any event), it is 
because this inheres in the nature of the original contract between 
the parties. The court is enforcing the contract as interpreted and 
declared in the original decree, and npt to meet the necessities of ap- 
pellants' situation as that may happen to be at the time of the sale. 

Error is assigned of the action of the court in designating Mr. Shar- 
itt, clerk of the court, as spécial master to superintend and conduct the 
sale of this property. The act of Congress approved March 3, 1879 
(20 Stat. c. 183, p. 415 [U. S. Comp. St. 1901, p. 591]), provides that: 

"No çlerk of the District or Circuit Courts of tbe TJnited States, or theif 
deputies shall be appointed a receiver or a master in any case except wliere 
the judge of said court shall détermine that spécial reasons exist therefor, to 
be assigned in the order of appointment." 

The recitation in the record in this respect is as follows : 

"Good cause exisfing therefor, George P. Sharitt, Bsq., is hereby appointed 
spécial master to make sale of the said land." 

The foregoing act of Congress was passed for a purpose. It vvas 
intended to prevent abuses which it was assumed had arisen out of 
favoritism for such officers of the court. It nevertheless recognized 
and contemplated that spécial reasons miglit exist in the particular 
case or instance for departing from the interdiction of the statute ; 
but as a safeguard that the spirit as well as the letter of the statute 
should be observed, while reposing a discrétion in the judge of the 
court in making such appointment, it requires that he should assign 
in the order of appointment the spécial reasons inducing such sélection. 
While we are well satisfied that there was good cause existing which 
induced the learned Circuit Judge to sélect Mr. Sharitt as spécial 
master, the spécial reason is not assigned of record. It is highly 
probable, from the court's knowledge of Mr. Sharitt, that by reason of 
his intelligence, information of the property, and good business judg- 
ment his sélection was well justified. 

This error, however, does not invalidate or affect the balance of 
the decree. It was a mère failure to assign the good cause or rea- 
son on the record. The decree is clèarly amendable in this respect. 
The supplemental decree of the Circuit Court is affirmed, in ail re- 
spects, save in the matter of not assigning the spécial reason on the 
record for the désignation of Mr. Sharitt as spécial master; and the 
cause is remanded to the Circuit Court with leave to so amend the 
order, otherwise to designate another master. As the appellants 
did not at the time call the Circuit Court's attention to the defect in 
the form of the order designating said spécial master so that such 
defect might hâve been then corrected, the costs of this appeal will 
be taxed in the proportion of three-fourths against the appellants and 
one-fourth against the appellees. 
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GOLDEN CROSS MIN. & MILL. CO. et al. v. FREE GOLD MIN. CO. et al. 

(Circuit Conrt of Appeals, Ninth Circuit. May 6, 1907.) 

No. 1,401. 

1. Parties— SuiTS ix Equity— Agents of Paeties. 

Persons whose sole connection witli the subject-matter of a suit is tliat 
they are agents for the person really interested are not necessary parties, 
where uo relief is asked against them. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Parties, § 41.] 

2. Vendob and Purchaseb— Suit to Fobeclose Lien— Parties. 

Complainant sold certain mining property, reserving a vendor's lien. 
Some two years later an agreeûient was made between complainant, the 
purchaser, and a third party, whereby the latter, which held a claim 
against a stocliholder of complainant, was to receive payment in install- 
ments from the net proceeds of the mining property, the opération of which 
was placed in the hands of a board of five managers. The third party, in 
accordance with the agreement, released its claim against the stockholder. 
Held, that to a suit by complalnants against the purchaser and such third 
party to foreclose its vendor's lien the managers were not indispensable 
parties, being merely the agents of the parties Ijefore the court. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 48, Vendor and Pur- 
chaser, § 780.] 

Appeal from the Circuit Court of the United States for the Southern 
District of California. 

The appellant, the Golden Cross Mining & Milling Company, a corporation 
of the State of California, together with J. M. Elliott, trustée, filed a bill in 
equity against the Free Gold Mining Company, a corporation of the state of 
Nevada, which will in this opinion be designated the "Free Gold Company," 
and the appellee, the Crédits Commutation Company, a corporation of the 
state of lowa, to foreclose a vendor's lien for $1,000,000, which had been ex- 
pressly reserved in a conveyance made on June 20, 1897, by the appellant to 
the Free Gold Company of certain mining claims, mills, and other property sit- 
uate in San Diego county, state of California. The Free Gold Company made 
no appearance, and as against it the bill was taken pro confesse. The appellee 
demurred to the bill for want of equity and for defect of parties défendant. 
On the latter ground the demurrer was sustained, and, the complainant declin- 
ing to amend, the bill was dismissed. The bill alleged in substance that on 
June 26, 1897, the appellant was the owner of the property described in the 
bill, subject to a trust deed which it had given to James Spiers and others 
to seeure sundry indebtedness of the appellant, aggregating more than $200,- 
000, and on that day, for a considération of $1,000,000, it sold and conveyed 
ail of said property to the Free Gold Company ; that no part of the purchase 
priée was paid ; that in the deed to the Free Gold Company the appellant ex- 
pressly reserved to Itself a lien upon the property so conveyed, to seeure the 
payment of $1,000,000, the purchase price thereof ; that at the same time an 
agreement was entered into between the appellant and the Free Gold Company 
providing for the manner In which said property was to be worked and man- 
aged by the latter, and for the application and disposition of the proceeds aris- 
ing therefrom ; that in this agreement référence was made to the conveyance 
above mentioned, and to the réservation of the lien, and it was reclted that the 
Free Gold Company was advised that the trust deeds given to Spiers and oth- 
ers were invalid, that ail or some of the claimed indebtedness was witliout 
right, and that litigation might be necessary to adjudicate the same ; that the 
Free Gold Company covenanted to save the appellant harmless from said 
claims and indebtedness under said trust deed, and that it was agreed that 
nothing should be deducted from said sum of $1,000,000 by reason of said 
claims, and that as soon as the Free Gold Company should acquire possession 
of the proijerty it would put into opération suitable machinery and applianees 
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for treatingtailings and eoneentrates, and operate said mines during the wliole 
of the time it sliould be in possession, and that it would perform ail necessary 
assessment vvork on tlie claims, proqure patents tlierefor, put said property in 
suitable condition for sale, aud endeavor to sell tlie sanie or enough thereof to 
pay the appellant said sum of $1,000,000, and that it would dispose of the al- 
leged indebtedness of the appellant by payment, coni])roraise, or litigation, and 
apply 60 per cent, of the net proceeds of the mine to the payment and extin- 
guishment of such indebtedness. and pay the remaining 40 per cent, of siich net 
proceeds to the appellant until ail of Its said original indebtedness shoxild be 
paid, thereafter to pay 60 per cent, of the net proceeds to the appellant, tlie 
remaining 40 per cent, to be retained by the Free Gold Company. 

The bill further presented the following facts: On June 28, 1897, the Free 
Gold Cornpany commenced an action in the superior court of San Diego county 
against James Spiers and others to quiet its title to the said property, and 
to bave the trust deeds to Spiers and others declared invalid. On the appli- 
cation of the Free Gold Company, O. W. Pauley vvas appointed receiver to 
work and operate the mines. Prior to April 22, 1899, différences and disputes 
had arisen between the Free Gold Company and the appellant and some of its 
stockholders, resulting in suits and actions at law, which were then pending, 
and on that date, while the above-nientioned suit to quiet title was still pend- 
ing, and Pauley the receiver was in jjossession of the property, an agreement 
vvas made to compromise the pending litigation and ail controversies between 
the Free Gold Company, the appellant, and certain of its stockholders. In that 
agreement it was provided that Spiers and other trustées should, as soon as 
possible, reconvey the property to the Free Gold Company ; that neither such 
deed nor any patents from the United States to said mines should in any man- 
ner affect the lien reserved to the appellant in the deed of June 20, 1897. Re- 
ferring to that deed and to the agreement of the same date, the agreement of 
April 22, 1899, provided as follows: "The said deed of conveyance and the 
said contraet are hereby ratified and conflrmed, exeept in so far as the said 
eontract and deed are herein qualifled, modified or changed, aud this con- 
traet is and shall be considered as svipplemental to the said original contraet." 
It was further provided that a board of managers, consisting of flve members, 
was to hâve the complète management and control of the mining property and 
of the mining opérations thereon, with powers which are in substance as fol- 
lows: First, to employ ail servants and employés in the management o*" the 
property and the conduct of the business ; second, to direct and control tho de- 
velopment of the mines and property ; third, to receive and dispose of the 
products of the mines in the manner which is set forth below. Prior to the 
exécution of that agreement, the appellee was asserting a claim for a consid- 
érable sum of mouey against Hedges, one of the stockholders of the appel- 
lant. An arrangement had been entered into between Hedges, the appellant, 
and the appellee, whereby the latter was to accept in satisfaction of its claim 
.$85,000, to be paid ont of the net profits of the working of the mine, $30,000 of 
which was to be paid ont of the share of the appellant, and $55,000 out of the 
share of the Free Gold Company, in considération of which the appellee was 
to release its claim against Hedges. The terms of this arrangement were em- 
bodied In the agreement of April 22, 1899, on the expressed condition that the 
appellee should release its claim against Hedges. The appellee subsequently 
assented to the agreement and released Hedges. The agreement of April 22, 
1899, provided that until the smn of $1,000,000 and interest was paid to the ap- 
pellant, and $85,000 to the appellee, out of the net profits of the property there 
should be paid by the Ijoard of managers 25 per cent, of 68 per cent, to the ap- 
pellee until $30,000 was paid, and thereafter $1,500 ijer mouth from the 25 per 
cent, of the Free Gold Company until the further sum of $55,000 should be paid 
to the appellee, and that in the event of the sale of said property 68 per cent. 
of any moneys coming to the appellant theréfrom should be applied to the pay- 
ment of said $30,000, and that ail money coming to the Free Gold Company not 
payable to the appellant should be applied to the payment of any remaining 
balance of the $55,000 payable to the appellee. In the agreement it was further 
rStipulated that the time whén the appellant's lien should be enforced by a suit 
of foreclosure should be six years from June 1, 1899. 
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In a siipiilementiil iifîveement it was in'ovided that no change in tlio owner- 
ship or posw'ssion of tlie property, wlietlier efCected by privîite sale or judieinl 
decree and public sale or otherwise, sliould affect tbe rights of tlie api)ellee as 
set forth in said eontract. but tbat tlie property shonld pass burdened witli tlie 
lii\ramouiit lien and obligation oï working said mines by tbe ageucies provided 
in said eontract, with tbe obligation to apply the proceeds as therein set t'ortb 
until the appellee should be paid in fiill. 

The bill furtber alleged that the lien of the appellee was subséquent and 
subject to that of the appellant, and that uo part of the appellant's vendor's 
lien had been paid. 

John S. Chapman, James A. Gibson, and William J. Hunsaker, for 
appellants. 

Frank M. Porter and Shirley C. Ward, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, Dis- 
trict Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The appellant sold its mining properties to the Free Gold Mining 
Company, reserving a vendor's lien for the purchase price. Some two 
years later, an agreement was entered into between the appellant, to- 
gether with certain of its stockholders, and the Free Gold Mining 
Company, whereby the claim of the appellee against one of the stock- 
holders of the appellant was made a charge upon the proceeds of the 
opération of said properties, and the opération was placed in the hands 
of a board of five men, called a board of managers, who were given 
authority to dévote a portion of the net proceeds to the payment of 
the appellee's claim until it was discharged. The appellee, by sub- 
sequently assenting to this agreement became entitled to the benefits 
thereof. The appellant brought this suit to foreclose its vendor's lien, 
and the question presented on the appeal is whether the members of 
the board of managers are indispensable parties to the suit. 

The rule as to who are indispensable parties is stated in Bâtes on 
Fédéral Equity Procédure, § 39, in which it is said: 

"Although no inflexible rule for ail cases bas been forniulated, yet the au- 
tliorities hâve stated a gênerai rule, whicb, iiotwitbstanding its niany excep- 
tions and limitations, is of incalculable practical value in tlie préparation of 
bills and the administration of équitable remédies. Lord Hardwicke has stated 
the rule thus: Tbat ail persons ought to be niade parties before tbe court who 
are necessary to malce the détermination complète and to quiet the question. 
Lord Redesdale, who is called the father of equity pleading, has stated the 
rule as follows: It is the c-onstant aim of a court of equity to do complète jus- 
tice by deciding u[»on and settling the rights of ail persons interested in the 
subject of the suit, to maké the performance of the order of the court perfectly 
safe to those who are compelled to obey it, and to prevent future litigation. 
For this purpose ail persons materially interested in tlie subject ought gen- 
erally to be parties to tbe suit, plaintifCs or défendants, however numerous they 
may be, so that tlie court may be able to do complète justice by deciding upon 
and settling the rights of ail persons interested, and tbat tbe orders of the 
court may be safely executed b,y those who are compelled to obey them, and 
future litigation may be prevented." 

We are unable to see that the managers are indispensable parties. 
They are not only not materially interested, but they hâve no interest 
whatever in the subject-matter of the suit. They hâve no title to or 
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lien upon the property which is the subject of the foreclosure. They 
are neither trustées nor beneficiaries under the contract. Their pow- 
ers are not essentially différent from those of a superintendant or 
manager placed in charge of mining property under the owner's in- 
structions as to the disposition of the proceeds. They are not par- 
ties to the agreement under which they hâve operated the mines. They 
may be discharged at any time by the parties who placed them in 
control of the property, and they are free to quit the employment of 
those parties whenever they seé fitto do so. They dérive their au- 
thority wholly from the parties who are before the court. They hâve 
no rights to be protected by the decree. They can hâve nothing to 
say as to the sale of the property or the disposition of the proceeds. 
Persons whose sole connection with the subject-matter of the suit is 
that they are agents for the person really interested are not neces- 
sary parties where no relief is asked against them. Story, Eq. PI. 
231 ; Woolstein v. Welch (C. C.) 43 Fed. 566 ; Garr v. Bright, 1 Barb. 
Ch. (N. Y.) 157. See, also, Fidelity & Deposit Ce. v. Fidelity Trust 
Co. (C. C.) 143 Fed. 156 ; Payne v. Hook, 7 Wall. 435, 19 L. Ed. 360 ; 
Jérôme v. McCarter, 94 U. S. 736, 34 L. Ed. 136; and Smith v. Lee 
étal. (C. p.) 77 Fed. 779. 

But it is contended that the only right which the appellee has in the 
property is the right to receive therefrom a certain proportion of the 
net proceeds of the opération thereof by the board of managers until 
its entire claim of $85,000 is paid, and that it is wholly useless to bring 
the appellee before the court unless the managers through whom its 
rights can be worked eut and paid are also before the court to be 
bound by its decree. In answer to this it is only necessary to say that, 
if the court in its decree shall recognize the right of the appellee to 
hâve the opération of the mine continued by the managers until its 
claim is paid, it can only so decree in accordance with the terms of 
the contract. The court cannot add to the terms of the contract. 
The court will hâve no power by the decree to bind the managers, any 
more than they are now bound, to continue the opération of the mine. 
If their right and authority to continue such opération is recognized 
in the decree, it will be only bficause the parties to the suit hâve, by 
their contract, conferred such authority. The court can hâve no pow- 
er to compel them to continue the work in which they are engaged. 
Nor, on the other hand, bave they acquired any vested right to con- 
tinue such work. They sustain no such relation to the property as to 
empower the court to impose duties upon them, or to decree any re- 
lief either for or against them. The most that the court can do in 
that regard is to recognize the existence of the contract, and to say 
that it shall be continued under the authority given by the parties 
thereto until the appellee is paid. To do this, it is not necessary to 
hâve the members of the board before the court. They hâve no stand- 
ing to be heard as to the rights of the parties to the contract, and 
their présence is not necessary for the protection of the appellee's lien. 
If, on the other hand, on the final hearing, the court shall arrive at the 
conclusion that the rights of ail the parties can be secured by a judi- 
cial sale of the property, released from the control of the board of 
managers, there are before the court ail the parties necessary to enable 
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the court to decree such relief and provide for the disposition of the 
proceeds of the sale. The board of managers, if présent in court, 
could not be heard to object to such a decree. We are of the opinion 
that the court below was in error in sustaining the demurrer and dis- 
missing the bill. 

The decree is reversed, and the cause is remanded for further pro- 
ceedings not inconsistent with the foregoing opinion. 



JOHNSTON V. UNITED STATES. 

(Circuit Court of Appeals, Nintli Circuit. May 27, 1907.) 

No. 1,894. 

1. AssAXJLT— Evidence— Pertinency to Issues. 

On the trial of a défendant for assault wlth a dangerous weapon, where 
it was shown tliat lie went upon a mining claim in tlie peaceable posses- 
sion of a lessee, and. on belng ordered off, tlireatened sueli lessee witli a 
revolver, évidence oiïered to stiow that a third person owned an interest 
in the daim, and that such ownership had been recognized by the lessee, 
who had acknowledged the right of such person to hâve a représentative 
on the claim, was properly excluded as having no tendency in any event 
to justify the assault or to establish a défense, especially where défendant 
made no claim to represent such person, who already had a représentative 
on the claim with the lessee's consent. 

2. Same—Tbial— Instructions. 

The charge of the court in a proseeution for assault with a dangerous 
weapon considered, and, takeu as a whole, lield free from error. 

[Ed. Note. — For cases in point, see Cent, Dig. vol. 14, Assault and Bat- 
tery, §§ 142-500.] 

3. Cbiminal Law — Trial— Remaeks by Counsel. 

The use of language by counsel calculated to préjudice a défendant in 
a criminal case and not justifled by the évidence is improper and censur- 
able and should be discontinued by the court, but invective based on the 
évidence and Inferences legltimately to be drawn therefrom is not inhib- 
ited, and it is usually within the discrétion of the trial court to détermine 
whether or not the limita of professional propriety bave been exceeded. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law, 
%% 1663, 1669, 1670.] 

4. Same— Review bt Appellate Court— Instructions. 

Where the record in the appellate court does not contain the whole 
charge of the trial court, it will be presumed that it properly charged 
upon every braneh of the case and that further instructions were given 
to correctly modify erroneous instructions shown by the record, if it is 
clear that they could hâve been so corrected. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 15, Criminal Law, 
§ 3032.] 

Ross, Circuit Judge, dissenting 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

The plaintifC in error was convie ted of the crime of assault with a dan- 
gerous weapon, under the provisions of section 24 of the Pénal Code of Alaska. 
The assault was alleged to hâve been committed upon the prosecuting witness. 
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F. H. Waskey, with a revolver. The f acts shown on the trial were as follovys : 
On April 24, 1906, Waskey vras residing on a minlng claim near Nome, in the 
District of Alaska, and was mining upon an adjacent claim knovpn as the 
"Three Star Fraction." He was operating under a lease, but the terms of the 
lease and the liame of the lessor or lessors were not disclosed upon the trial. 
On the evening of that day Waskey saw the plaintlfC in error, together with one 
Cummings, enter upon the Three Star Fraction. After he had exchauged friend- 
ly greetings with the plaintiff in error, the latter told him that he and Cum- 
mings had been sent eut by Mr. Wood to be there "in case there was any trou- 
ble." Mr. Wood was an attoniey, and he represented a œan by the name of 
Gray, who appears to hâve claimed an interest in the Three Star Fraction min- 
ing claim. Waskey was aware that Gray asserted such claim, and he had ex- 
pressed his willingness to allow him a représentative on the mining claim, aud 
at the time in question one liyan, who was the représentative so permitted, was 
on the ground. To the remark of the plaintiff in error, Waskey answered, "Why, 
Harry, there Is not going to be any trouble hère," to which thé plaintiff in er- 
ror replied that there might be. Waskey asked him if he had any papers from 
the court, to which he- answered, "No." Waskey was then called to the télé- 
phone. He afterwards returned, and, resumlng the conversation, he told tlie 
plaintiff In error that he could not allow him to stay there, The plaintiff in 
error replied that he certainly was going to stay there. In the course of the 
conversation the plaintiff in error and Cummings crossed the boundary line of 
the mining claim. Waskey then told plaintiff in error that aow he was off the 
ground he did not want him or Cummings to corne back, but they immediately 
stepped back, and the plaintiff in error said to Waskey: "Don't touch me. 
Keep your hands off me." This was repeated several times, with the furtlier 
remark: "You keep your distance, Frank, or I am liable to hurt you." Was- 
key then went again to the téléphone, and, after receiving instructions to eject 
the plaintiff in error and Cummings from the ground, he called together some 
of his men to assist him, aud instructed them if they had any guns to lay them 
down, saying: "This is not going to be a gun play." Waskey and his men 
then stepped forward, intending, as he testified, to put the plaintiff in er- 
ror and Cummings off the premises and to use, in case of résistance, sufflcient 
force for that purpose, but with nô intention to do them any bodily harm, 
vfhen the plaintiff in error and Cummings drew their revolvers, and pointed 
tlie same at Waskey and his men, and the plaintiff in error said: "Now, 
Franlî, you are a good friend of mine. You are the last man in the world I 
want to hurt, but I will hâve to ;" and he also said: "There is no occasion for 
ail of this or for any trouble hère. I am not going to interfère with you or uio- 
lest you in any way." When the revolvers were dravs^n and pointed at Waskey 
and his men, they withdrew. Waskey testifled that none of them had guns. 
The plaintiff in error on the trial offered to prove "that one Herbert Gray is 
the owner of an undivided one-haif interest in the Three Star Fraction, the 
mining ground on which this alleged assault is said to hâve taken place ; that 
some time previous to the time of the alleged assault A. D. Sheldon and Capt. 
Pidgeon had a conversation with Frank Waskey in a cabin on the ground ad- 
jacent thereto, in which said Frank Waskey distinctly stated that he recog- 
nized the one-half interest of Herbert Gray, and conceded to thèse persons the 
right of Herbert Gray to hâve a représentative on the ground at ail times, and 
In pursuance thereof the said Herbert Gray did hâve a représentative at the 
time of the alleged assault aud for a period of three weeks prior thereto, aud 
at the time alleged in the indictment of the alleged assault that the défendant 
.7. H. Johnston and P. F. Cummings were upon the ground for the purpose of 
representing the interest of said Herbert Gray. This testimony is offered for 
the purpose of impeaching the testimony of the wituess Frank H. Waskey." 

Ira D. Orton, Roy G. Hudson, J. K. Woods, J. C. Campbell, W. 
H. Metson, and F. C. Drew, for plaintiff in error. 
Henry M. Hoyt, U. S. Atty. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, Dis- 
trict Judge. 
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GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is contended on behalf of the plaintiff in error that if the défense 
had been allowed to prove that Waskey, the prosecuting witness, ad- 
mitted Gray's ownership of a one-half interest in the mining claim, 
and conceded the right of the latter to hâve a représentative at ail 
times on the ground, and the other facts suggested in the offer ot 
proof, they would hâve established the fact of the co-tenancy of Gray 
with the other owners, and therefore the right of Gray to the posses- 
sion of the premises in person or by his agent, since by the Code of 
Alaska it is provided that "ail persons having an undivided interest 
in real prcperty are to be deemed and considered tenants in common." 
But this argument leaves out of considération the nature of Waskey's 
possession. There is nothing in the évidence or in the ofïer of proof 
to show that he was a co-tenant with any one. He was a lessee, and 
as such it must be presumed that he vi'as entitled to the exclusive pos- 
session of the leased premises, and therefore had the right to resist 
with a reasonable degree of force a trespass upon his possession. 
For aught that appears to the contrary, Gray may hâve been one of 
his lessors. According to the ofïer of proof, the only right which 
Waskey recognized in Gray was his right to be represented by one 
person on the premises ; but this récognition of right had been fully 
answered by the permitted présence of Ryan, who, as the représenta- 
tive of Gray, was then, and for three weeks had been, on the premises. 
We find no error in the exclusion of the proffered testimony. Waskey 
was in the peaceable possession of the mining claim, operating it un- 
der a lease which gave him, as we must assume, the exclusive right 
to the possession when the plaintiff in error and Cummings, armed 
with revolvers, invaded his possession, claiming no right to be there 
except the fact that they had been sent there by one Wood, who was 
the attorney of Gray. They did not claim to be représentatives of 
Gray, and they made no mention of Gray. It is not matter for sur- 
prise that Waskey believed, as he testiiied that he did, that thèse men 
were the advance guard of a set of men that were trying to overthrow 
his lease of the ground and take possession of it in some way or other. 
The proof which was offered and rejected would not hâve established 
their right to be there. For it might bave been true that Gray was 
the owner of an undivided one-half interest in the mining claim, and 
that Waskey admitted his ownership and his right to hâve a repré- 
sentative on the ground, and that such a représentative was on the 
premises at the time of the assault and had been there for three weeks 
prier thereto, and yet it would not follow that the plaintiff in error 
or Cummings had any right to enter upon the premises as the repré- 
sentatives of Gray or otherwise. Again, it is to be observed that the 
stated purpose and the only expressed purpose of the proffered tes- 
timony was to impeach the witness Waskey. It Was not admissible 
for that purpose, for Waskey had not denied that he made the state- 
ment attributed to him which was embodied in the offer of proof. 

It is contended that the court gave contradictory and inconsistent 
instructions, which were calculated to mislead the jury, to the préju- 
dice of the plaintiff in error. The court instructed the jury as follows; 
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"A trespass merely against the property of another, not Lis dwelliiig honse, 
is not a sufflcient provocation to warrant the owner in using a dangerous 
weapon ; therefore, if you flnd tliat défendant Johnston was representing any 
one having an interest in the lands mentioned, and that Johnston armed him- 
self for the purpose of , making an entrance on said lands, he would hâve no 
right to do so." 

Again, the court instructed the jury as follows: 

"You hâve nothing to do with the question of title, gentlemen, in your con- 
sidération of this case. If the ground were the défendants and Waskey were 
in fact a trespasser, the law of Alaska provides a lawful way of obtaining 
possession of the property wrongfully wlthheld by another, and therefore, if 
you flnd that the assault, if there vs^as an assault withln the définition I bave 
given you, was committed as chargea, you will give no heed whatever to the 
question of who owned the ground." 

And again: 

"The person or persons in actual foot possession of the ground mentioned 
in the testimony had a right to command any intruder to départ, and, if he 
refused, to eject hlm from the premises by the use of sufficlent physieal force," 
etc. 

It is said that in thèse charges the court in one breath instructed 
the jury that they had nothing to do with the question of title, and 
in the next said that if they found that the plaintiff in error was repre- 
senting any one having an interest in the lands mentioned, and that 
he armed himself for the purpose of making an entry on said lands, 
he would hâve no right to do so. Upon the évidence the court was 
clearly right in charging the jury that they had nothing to do with 
the question of title in the case. Nor was there any error or incon- 
sistency in charging that Johnston, even if he were representing the 
owner of an interest in the land, had no right to arm himself for the 
purpose of making an entry thereon. From the fact that one is the 
owner of an interest in land, it does not follow that he shall hâve the 
right to make an armed entry upon that land when the possession is 
exclusively and rightfully in another. The évidence was without dis- 
pute that Waskey had the exclusive and rightful possession. The 
présence on the premises of Gray's représentative, Ryan, was evident- 
ly permitted by Waskey as a matter of grâce and not of right, in order 
that Gray might hâve a witness to the clean-up. 

It is contended further that the court erred in giving the instruc- 
tions above referred to, in that he assumed therein as a fact that the 
revolver referred to as being in the possession of the plaintifif in er- 
ror was a dangerous weapon within the contemplation of the statute. 
This particular feature of the instruction was not brought to the at- 
tention of the trial court, was not made the subject of an exception, 
and is not specified in the assignments of error. But aside from this, 
we do not find that the instructions were, on the ground suggested, 
justly subject to criticism. It was the contention of the prosecution 
that the revolver used by the plaintifï in error was a dangerous weapon. 
The court instructed the jury as to the right of the plaintifif in error 
to commit an assault with a dangerous weapon, and said: 

"If, however, you should flnd from the évidence that the revolver used by 
Johnston was a dangerous weapon under the clrcumstanees of its use at the 



JOHNSTON V. UNITED STATES. 449 

tlme of the affray, then you would not be justified in renderiug a verdict o£ 
simple assault." 

Error is assigned to the language of the district attorney during his 
closing argument to the jury as follows : "Then came this man 
Johnston, this hired gun-fighter, this hired ruffian." Timely exception 
was taken to this language by counsel for the plaintiiï in error, but 
the record discloses no request to the court to instruct the jury in 
regard to the same, and, since the record does not contain the whole 
of the charge to the jury, we do not know that the court did not in 
fact give such instruction. The use of language by counsel, cal- 
culated to préjudice a défendant and not justified by the évidence, is 
improper and censurable, and should be discountenanced by the court. 
In such a case, it is the duty of the trial court to set aside the verdict 
unless satisfied that the improper language was not instrumental in 
securing it. But invective based on the évidence and inferences legiti- 
mately to be derived therefrom are not inhibited, and it is usually 
within the discrétion of the trial court to détermine whether or not 
the limits of professional propriety hâve been exceeded. Ordinarily 
the exercise of that discrétion will not be reviewed in an appellate court 
unless the invective is so palpably improper that it may be seen to 
hâve been clearly injurious. State v. Brooks, 92 Mo. 542, 589, 5 S. 
W. 257, 330 ; State v. Calhoun, 72 lowa, 432, 34 N. W. 194, 2 Am. 
St. Rep. 252; State v. Griffin, 87 Mo. 608, 615; People v. Perriman, 
72 Mich. 184, 40 N. W. 425 ; State v. Emory, 79 Mo. 461. We are 
not convinced that the language so used by the district attorney was 
such as; to justify the reversai of the judgment. The plaintiff in er- 
ror and his companion came upon the mining claim armed with re- 
volvers and in the hire of another. They were intruders upon Was- 
key's rightful and peaceable possession. They came with the évident 
intention of using their weapons with deadly efïect in case their un- 
lawful intrusion were interfered with. We cannot say that it was 
beyond the permissible limit of argument and invective to refer to them 
as "hired ruffians and hired gun-fighters." 

Error is assigned to the refusai of the court to give to the jury 
certain instructions which were requested on behalf of the plaintiff 
in error. We cannot consider this assignment, for the reason that 
the whole of the charge given by the court to the jury is not in the 
record. Where the record does not contain the whole charge, it will 
be presumed that the court properly charged upon every branch of 
the case, and it will be presumed that further instructions were given 
to correctly modify erroneous instructions shown by the record, if it 
is very clear that thèse could hâve been so corrected and the record is 
incomplète. Bennett v. Harkrader, 158 U. S. 441, 15 Sup. Ct. 863, 39 
L. Ed. 1046; Northern Pac. Ry. Co. v. Tynan, 119 Fed. 288, 56 C. 
C. A. 192, and cases there cited. 

We find no error for which the judgment should be reversed. It 
is accordingly affirmed. 

ROSS, Circuit Judge, dissents. 
154 F.— 29 



450 154 FEDERAL EBPOBTBB. 



PACIFIC MAIL S. S. CO. v. IVERSON et al. 

(Circuit Court of Appeals, Ninth Circuit. May 6, 1907.) 

No. 1,375. 

1. Seamen— Bbeach or Contract by Shipowner— Damages. 

Libelants stiipped as seamen on board a steamstiip of respondent's for 
a voyage of nlne months from San Francisco to Slberia and return. The 
shlp carried a contraband cargo, and was captured by the Japanese and 
tàken with her crew to a Japanese port, where tlie crew were released 
prier to the expiration of their term of service. Respondent furnished 
them ticliets for steerage transportation to San Francisco on anotlier of 
Its vessels. On reaehing Honolulu libelants went on ghore, and, because 
of a régulation of the Marine Hospital service, made because it was at the 
tlme an infected port, they were not allowed to return to the ship, and 
their efCects were thrown upon the pier, where some of them were lost. 
Libelants were left without money, and respondent's agent refused to 
assist them or pay them wages due. After they had employed counsel 
to bring a suit, respondent offered to take them to San Francisco on 
another vessel, whicÉt ofEer they tljen refused. It appeared that they 
left the ship without objection on the part of the officers and without 
knowledge of the port régulation. Held that, while respondent was not 
llable for any delay in taking libelants to San Francisco, their term of 
service not having expired, it was responslble for their support in the 
meantime, and was liable for the loss and damage to them conséquent 
upon its refusai to recognize such obligation and for the loss of their 
clothes. 

2. Admiralty— COSTS. 

A court of admiralty bas no power to allow costs other than those pro- 
vided for by statute, imless for an expense incurred under its order, and, 
there being no statutory provision for the allowance of mileage to a 
proctor in attending on the taking of dépositions, no such allowance can be 
taxed as costs. 

Appeal from the District Court of the United States for the Terri- 
tory of Hawaii. 

In August, 1905, a crew was shipped on the appellant's steamship Barracuda 
at San Francisco for a voyage of nlne months to Siberta and return. The Bar- 
racuda carried sait, a contraband of war, and was captured by the Japanese 
and taken with her crew to a Japanese port. The crew were subsequeutly re- 
leased in the city of Yokohama. There they were furnished by the captaln of 
the Barracuda with steerage transportation from that port to San Francisco on 
the Mongolia, another of tlie appellant's steamshlps. On October 18, 1905, 
some 35 of the members of the crew, including the appellees herein, were re- 
ceived on board the JlongoIIa, and two days later there was issued to each of 
them a steerage check or ticket in form as follows: 

"(2-1-05-3M) S. G. 63. 

"Paciflc Mail Steamship Co. 
"Steerage Check. 
"Steamer; Mongolia. Voy. 7. 
"Name: A. Iverson. 
"From Yokohama to San Francisco. 
"No. Ticket: 9104. 

"A. E. Rennle, Purser. 
"Good for this trlp only. To be shown and returued when called for." 

The Mongolia arrlved at Honolulu on October 27, 1905. At that date, Hono- 
lulu was an infected port, and under a promulgated régulation of the United 
States Marine Hospital service, through steerage passengers on ships destined 
for ports on the Pacific Coast of the United States were not a.llowed to come 
ashore, and, if they did come ashore, were not allowed to return to the ship. 
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Of the men of the Barraeuda's crew, seven, including the appellees, went 
ashore. They were refused permission to return on board, tlieir effects were 
thrown upoii the doclî, whereby some of tlieir clothiug was lost, and on October 
28, 1905, the Mongolia departed for San Francisco. Llbels were filed by six 
of thèse men, alleging a breach of the contract of carriage of the Mongolia 
from ïokohama to San Francisco. The défense was, flrst, that under the cir- 
cumstances, and in view of the relation existing between the appellant and 
the appellees, a voluntary quitting of the vessel by the latter released the for- 
mer of its obligation to give them a continuons passage to San Francisco on the 
Mongolia, and that its subséquent ofCer to carry them by its next steamer ab- 
solved it from ail claim of damages; and, second, that, if there were a con- 
tract for a continuous carriage on the Mongolia from Yokohama to San Fran- 
cisco, the appellant was released therefrom by reason of the voluntary viola- 
tion by the appellees of the régulations of the Marine Hospital service. The 
causes were combined in the court below, and upon the évidence the court 
found for the appellees and awarded each thereof damages in the sum of $150. 

E. B. McClanahan, Knight & Heggerty, and Kinney, McClana- 
han & Derby, for appellant. 

Geo. A. Davis, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, Dis- 
trict Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The appellant contends that the décision of the court belovk^ is against 
the évidence in the case and contrary to hv/ and equity. The appel- 
lees had shipped on the Barracuda for a nine months' voyage. That 
voyage having been interrupted by the confiscation of their ship, they 
were entitled to be returned to San Francisco at the cost of the appel- 
lant. The appellant, recognizing this liability, furnished them trans- 
portation from Yokohama to San Francisco on another of its ships, 
the Mongolia. In view of the fact that the term for which the ap- 
pellees had shipped had not expired, and would not expire for sev- 
eral months, the appellant was under no obligation to carry them back 
to San Francisco by the Mongolia or by any particular ship or by a 
continuous voyage. It would hâve been no breach of its obligation 
if, on the arrivai of the Mongolia at Honolulu, the appellant had re- 
quired the appellees to go ashore and remain there until its next ship 
sailed from that port, provided that it made arrangements for their 
board and lodging and other necessary expenses in Honolulu while 
so waiting. The évidence is conflicting as to the circumstances under 
which the appellees went ashore at Honolulu. There is testimony on 
behalf of the appellant that they were notified of the Marine Hospital 
service régulation and were forbidden to go ashore. On the other 
hand, each of the appellees testified that he neither heard nor knew of 
any such régulation or interdiction. The trial court gave careful 
considération to the évidence on this branch of the case, and reached 
the conclusion that the facts were as stated by the appellees. Upon 
an examination of the évidence, which we hâve made in view of the 
fact that the testimony was taken before a commissioner, and not in 
open court, we find no ground to disturb the finding of the court below. 

It being established, then, that the appellees left the ship without ob- 
jection on the part of the appellant or notice of the Marine Hospital 
service régulation, the question arises whether there was a breach of 
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contract on the part of the appellant in refusing them permission to 
i-e-enter the ship and in leaving them in Honolulu without money and 
without making provision for their maintenance. The évidence shows 
that the appellees on October 27th, after they had been refused per- 
mission to re-enter tlie ship, presented themselves and offered to be 
fumigated in accordance with the Marine Hospital service régulations, 
and again presented themselves at a later hour of the same day and 
again on the foUowing morning for the same purpose, and did every- 
thing in their power to comply with the régulations so as to be en- 
titled to be received on board. After the departure of the MongoUa 
on October 2 8th, the appellees called on the agent of the appellant at 
Honolulu to ascertain what the appellant would do for them, and were 
refused assistance. One of them applied for a payment on account 
of wages due him, which was also refused. They had no money or 
other resources. The night of October 27th they were without a 
place to sleep and without provisions. On the following night ar- 
rangements were made with Chillingworth whereby, upon his order, 
they obtained board and lodging at the Sailors' Home. They had 
incurred an expense to Chillingworth of $142 at the time of giving 
their évidence. About October 30th, and after the appellees had en- 
tered into an arrangement with their counsel to libel the ship for 
damages, the appellant's agent at Honolulu told them that they would 
be sent to San Francisco on the China, and that their expenses at the 
Sailors' Home would be paid by the appellant. The ofïer was re- 
fused by the appellees for the reason that they had assumed obliga- 
tions for légal advice. In view of ail thèse circumstances, we are net 
prepared to say that there was error in the decree of the trial court. 
The appellants should be held responsible for the privation suffered 
by the appellees during the time when they were without food or 
lodging, and for the loss of a portion of their clothing, together with 
the expense which they incurred for counsel before responsibility for 
their support was admitted or any ofïer was made to take them on to 
San Francisco upon the next ship. For ail thèse items we cannot say 
that the sum allowed each appellee by the court below was excessive. 
On the taxation of the costs in the court below, the clerk allowed 
$205 for mileage and expenses of the proctor for the appellees in going 
from Honolulu to San Francisco to attend there upon the taking of 
dépositions for the appellant. On appeal to the court, the allowance 
of this item was aifirmed. That ruHng is assigned as error. While 
costs in admiralty are within the discrétion of the court and may be 
allowed or denied on équitable considérations, the amounts and items 
of the costs allowable are not within the court's discrétion but are fix- 
ed by statute. The court bas no power to allow costs other than the 
statutory costs, except in cases where expense has been incurred in 
the conduct of the case, under the order of the court. Jacobsen v. 
Lewis Klondike Expédition Co., 112 Fed. 73, 50 C. C. A. 121 ; Simp- 
son V. 110 Sticks of Hewn Timber (D. C.) 7 Fed. 243; Dennis v. 
Eddy, 13 Blatchf. 195, Fed. Cas. No. 3,793. As there is no statutory 
provision for the allowance of mileage as taxed in the court below, the 
decree is as to that item reversed. In other respects the decree is af- 
firmed, with costs to the appellees. 
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GOURDAIX V. UNITKD STATES. 

(Circuit Court of Appeals, Seveutli Circuit. April IC, 1907.) 

No. 1,297. 

1. Posi Office— Use or Mails to Defraud — Indictment. 

An indictment for using tlie mails to defraud, in violation of Rev. St. 
§ ,5480 [U. S. Conip. St. 1001, p. mm], by subdividing a tract of land in 
Louisiana of small value into lots 10 or 20 feet square, and selling cer- 
tifieates, eacb purporting to give the liolder an option to purcliase an 
interest in a lot, upon false représentations that the lots were withiii an 
oil district and very valuable, and that large cash offers liad been made for 
certain of the saine, construed, and held to cliarge a scheme and artifice 
to defraud witliin tlie meaning of tiie statute, vvliicli, wlien carried on by 
means of correspondeuce througli ttie mails, constituted a violation tliereof. 

2. Indictment— DuPLiciTY. 

Avernients in an indictment that artifices used in furtherance of a 
scheme to defraud, to be carried on through tiie use of the mails, were 
Intended to give one understanding of the scheme to one class of In- 
vestors and another and différent understanding to a différent class, both 
beiug deceived and defrauded by the same artifices,- do not mal<e out two 
separate scliemes so as to render the indictment bad for duplicity. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Indictment and 
Information, §§ 334-400.] 

3. Criminal Law— Trial— Instkuctions—Requests. 

Where the charge of the court in a criminal case was correct and clear 
in the interprétation of the statute aiid the définition of the issues and 
the burden and measure of proof required to authorize conviction, without 
detailing or reviewing the évidence, the refusai of requests referring to 
and predicated upon différent phases of the évidence was not error. 

[Ed. Note. — For cases in point, see Cent. Uig. vol. 14, Criminal Law, 
§§ 1958, 2005.] 

4. Same- Motions fob New Trial akd in Arrest— Refusal to Hear Argu- 

ment. 

The overruling, instanter, of motions for new trial and in arrest of 
judgment in a criminal case, which raised only questions that were con- 
sidered during the trial, and the refusal to hear argument or to grant an 
extension of time to prépare and file vvritten motions and spécifications, 
was not a refusal to consider such motions nor a déniai to défendant of 
any right. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

The plaintiffi in error, Louis A. Gourdain, was indi<'ted, with one John H. 
Dalton, for violations of section 5480, Rev. St. (U. S. Comp. St. 1901, p. 3696), 
and upon joint trial both were convicted. This writ of error is prosecuted 
from the judgment thereupon against the flrst-nanied défendant. The indict- 
ment contains tliree counts, averring lilve scliemes to defraud — that described 
under the first and second counts, stated as carried on under the naine of "Ixm- 
isiana State Loan & Trust Company of New Orléans, La.," and under the third 
count as "Louisiana Trust Banlcing Company." Kach count îs voluminous In 
description of the scheme and means, and the only substantial différence is in 
the letters alleged to be mailed in exécution thereof, and in the location of 
lands and size of lots referred to under one and the other name. 

Tlie averments of the flrst count are summarized in the briefs for tlie plain- 
tiff in error as serving for ail questions raised, and such sumniary is adopted, 
in substance, for this statement, as follows: 

The count charges that Gourdain and Dalton within the jurisdiction of the 
court bad devised a scheme and artifice to defraud one Charles H. McClees 
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(with résidence described) and a class of persons then résident within the 
United States not capable of being resolved into Individuals and not capable 
by means of thelr great number and of want of Information on the part of 
the grand jurors of being ail uanied in the indictment ; that is to say, such of 
the persons being désirons of purchasing tickets and chances in a lottery and 
ticlcets and chances in an enterprise similar to a lottery, and of investing small 
sums of money in gambling enterprises and In spéculative enterprises and in 
oll lots and options on oil lots and interests in oll lots, as they, the said Gonr- 
dain and Dalton, should induce to purchase what they called "options" on lots 
and interests in the same, in the Wynn oil lots, situated in the parish of Wynn, 
in the state of Louisiana. 

The scheme was a soheme and artifice to defraud the said persons so In- 
tended to be defrauded, by promoting and conducting a fraudulent enterprise 
under the name of the Louisiana State Loan & Trust Company of New Or- 
léans, La., by purchasing a large tract of land in Louisiana (1,000 acres of 
little value, namely, $1.50 per acre), and platting the same into a large number 
of small lots 20 feet square under the name of "Wynn Oil Lands," and by olïer- 
ing for sale and selling to the persons so intended to be defrauded options on 
and whole interest in one of said lots for $20, and fractional interests at pro- 
portional priées, and by sending such persons certificates to évidence the sale 
of options which would purport on their faces to be merely certificates of such 
options, but which certificates in gênerai appearanee would so closely resem- 
ble ordlnary lottery tickets, and would contain such Indicia and earmarks of 
lottery tickets and of tickets in an enterprise similar to a lottery, that they 
would cause those persons familiar with lottery tickets who should see the 
certificates to believe that they Were elther lottery tickets or tickets In an en- 
terprise similar to a lottery ; so that such persons would be caused to believe 
that the référence to options on oil lots was a mère subterfuge to évade the 
law against lotteries and like enterprises ; and by issuing and sending monthly 
to the same persons to whom the certificates would be sent lists which would 
purport on their face to be reports of priées which had been bid for lots, which 
would resemble ordinary lottery lists, eommonly published and sent ont by 
the promoters of regular lotteries ; and by causing ail of the literature sent out 
by the said Gourdain and Dalton in conducting such enterprise to resemble in 
gênerai appearanee ordinary lottery literature. By means of such resemblance 
and slmilarity of the certificates to regular lottery tickets and the similarity of 
lists to regular lottery lists and the slmilarity of literature to regular lottery 
literature, and by the further means of false représentations and false prê- 
teuses to the efifect that such enterprise was eonducted in a fair, square, and 
honest manner, and had paid sums of money to some of its patrons, to cause 
said last-mentioned persons to believe that said lottery, or enterprise similar 
to a lottery, had fair, square, and honest drawings and paid large and capital 
prizes; whereas, in truth and in fact, the said enterprise was not intended by 
them and would not be either a lottery or an enterprise similar to a lottery 
which had fair, square, and honest drawings and paid large and capital 
prizes, and the said certificates were not intended to be and would not be lot- 
tery tickets in an honest and fair lottery, nor in an enterprise similar to a lot- 
tery having fair and honest drawings and paying large and capital prizes ; 
but, on the contrary, it was intended by the said Gourdain and Dalton that 
the enterprise should not be either a lottery or an enterprise similar to a lot- 
tery which had honest and fair drawings and which paid large and capital 
prizes ; and it was then intended that said enterprise should not hâve honest 
and fair drawings and sliould not pay large and capital prizes. And the grand 
jurors présent that they do not know and cannot state the method and manner 
by which said Gourdain and Dalton Intended to détermine and did détermine 
which of the said persons purchasing the said certificates should be paid small 
prizes ; but the grand Jurors say the said Gourdain and Dalton did intend to 
pay and did pay to some of the persons who sliould and did purchase said cer- 
tificates small prizes, ranging from $5 to $50, and that the small prizes were 
intended to be paid and were paid as a bait to induce those persons to whom 
they were paid and others of the said last-mentioned persons to purchase the 
said certificates. And that as a part of the said scheme and artifice said 
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Gourdain and Dalton intended by the means aforesald, that is to say, by caus- 
ing those of the said persons intended to be defrauded, who were farailiar 
with lotteries, etc., to believe that the said enterprise was either a lottery or an 
enterprise similar to a lottery, and that the certiflcates were either lot- 
tery tickets or tickets in an enterprise similar to a lottery, that had fair, 
square, and honest drawings and paid large and capital prizes, as aforesald, 
and by paying small prizes, as aforesaid, to induce such last-mentioned persons, 
respectlvely, to purchase of them under the name aforesaid the said certifl- 
cates, and to induce said last-mentioned persons to send and pay their moneys 
to the said Gourdain and Dalton under the said name of Louisiana State Loan 
& Trust Company. And that the said Gourdain and Dalton intended by this 
means to obtain possession of such money as should be so sent to them un- 
der the name aforesaid, or under any other name, for purchasing such certifl- 
cates, and ail or a part of the said money to couvert to their own uses without 
rendering anything or service of value to said last-mentioned persons therefor, 
and thereby to defraud those said persons of the same. The exact part and 
amount of which said moneys they intended to couvert to their own use are 
to the grand Jurors unknown. And the said Gourdain and Dalton intended 
that a large majority of said persons who should purchase said certiflcates 
should receive nothing whatever of value in return for the moneys which they 
should pay for said certiflcates, and intended that what small amounts they 
should pay to such purchasers of said certiflcates as small prizes. as aforesaid, 
should be paid to said purchasers as a bait to induce them and other per- 
sons to purchase other of said certiflcates. 

And the grand jurors further présent that, as a part of said scheme and arti- 
flce to defraud, it was intended by said Gourdain and Dalton that said certifl- 
cates, lists, and literature, so to be sent out by them, should cause the said 
persons intended to be defrauded to whom they were to be sent, who were not 
familiar with lotteries, lottery tickets and literature, to believe that the said 
enterprise, conducted under the name of the Louisiana State Loan & Trust 
Company, was an honest, fair, and legitimate enterprise for the sale of oil 
lots and options on the same. That for the purpose of causing the last-men- 
tioned persons, so as aforesaid intended to be defrauded, to so believe as afore- 
said, and for the further purpose of causing said last-mentioned persons to be- 
lieve that large sums of money could be made by them, the said last-men- 
tioned persons, by purchasing said options, they, the said Gourdain and Dal- 
ton, intended in the promoting and conducting of said enterprise to falsely 
represent and prétend to the last-named persons in effect that said lots were 
of great value, were located in an oil district, that oil had been discovered and 
found in that immédiate district and locality ; that large sums of money had 
been bid in good faith for numerous ones of said lots respectlvely, and nu- 
merous persons had ordered their respective interests owned by them in dif- 
férent ones of their said lots to be negotiated for large sums of money ; that 
large sums of money had been made by différent persons who had purchased 
options on said lots, and that there had been bid in good faith in cash priées 
for 1,194 of the lots mentioned an aggregate sum of $1,210,000, and priées for 
several lots mentioned, ranging from $300,000 a lot downward to $1,000. 

And the grand jurors further présent that, as said Gourdain and Dalton well 
knew, said lots were not of great value, nor located in a district where valu- 
able oil had been found In paying quantifies, and were not oil lots, nor situ- 
ated In an oil plat, and no oil had been found in that immédiate district, nor 
anywhere In that vicinity, and no large sums of money had been bid in good 
faith for any of said lots, and no persqn had ordered their respective interests 
negotiated for large sums of money, as they, the said Gourdain and Dalton, 
intended to falsely represent and prétend in efCect, as aforesaid, to the said 
last-mentioned persons who were not familiar with lotteries, etc. And, as a 
part of said scheme and artifice, that the said Gourdian and Dalton, by 
means of said false représentations and prêteuses, intended to iuduce said last- 
mentioned persons who were not familiar with lotteries to purchase of them 
the said certiflcates and send and pay their money for the said certiflcates to 
said Gourdain and Dalton, imder the name and style aforesaid ; and that by 
this means they intended to obtain possession of such money to be sent and 
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pald to them under the name aforesaid, or under any other name, by the last- 
mentioned persous for purchasing said certificates and options, and ail or a 
part of the said moneys to couvert to their own uses without rendering any 
thlng or service of value to the said last-mentioned persons therefor, and 
thereby to defraud those said persons of the same. The esact part and 
amount of which moneys which the said Gourdaln and Dalton intended to con- 
vert to their own use, as aforesaid, are to the grand jurors unknown. 

The said seheme and artifice to defraud was a scheme and ai'tifice which 
they, the said Gourdaln and Dalton, when so devising the same, and when com- 
mitting the offenses mentioned, intended to efCect and was to 6e effected by 
opening correspondence and communication by means of the post-office estab- 
lishment of the United States, etc. And the grand jurors présent that said 
Gourdaln and Dalton, on April 5, 1905, so having devised the said scheme and 
artifice in and for executing the same and attempting so to do, and for de- 
frauding by and through such scheme the said Charles M. McClees, who was 
one of the persons so intended to be defrauded, did place in the post office 
of the United States, at Chicago, etc., a letter which is described. 

Other proceedlngs and facts upon which error is assigned are mentioned in 
the opinion In so far as deemed material. 

W. Knox Haynes, for plaintiff in error. 
Frank G. Hanchett, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit judges." 

SEAMAN, Circuit Judge. The various errors assigned and pressed 
in the argument for reversai of the judgment against the plaintifï in 
error, Louis A. Gourdain, are reducible to thèse propositions: (1) 
That violation of the statute is neither charged by apt averments in 
the indictment, nor established by the évidence; (S) that the court 
erred in the déniai of instructions requested on behalf of the plaintiff 
in error; and (3) that error was committed after verdict upon mo- 
tions for new trial and in arrest of judgment. Considération of the 
theory upon which each of the gênerai propositions rests is deemed 
sufficient to solve the questions raised by the assignments respectively. 

1. The sufficiency of the indictment was challenged, both by demur- 
rer and by several subséquent motions ; and, upon motion for direc- 
tion of verdict in favor of the accused and motion for a new trial, the 
contention as well of insufficient proof was presented. The objections 
to the indictment are variously set out and reiterated in the arguments 
of counsel, from which we deduce, as their ultimate contentions: (a) 
that it is without distinct averments of the scheme and means for de- 
frauding, stating "wherein the fraud consisted and the facts and cir- 
cumstances by which it was to be accomplished ;" (b) that there are 
no averments of intention to induce purchasers to believe that therc 
were to be lottery drawings or prizes, or that they would participate 
in such drawings or prizes, nor averments that such drawings would 
not be had; (c) no averment of "facts constituting intended unfair- 
ness, dishonesty, or fraud in drawings;" (d) and no averments that 
"large sums of money could not be made by purchasing options," nor 
that the scheme "was not a fair and legitimate enterprise for the sale 
of options," nor that options offered "were not of value"; (e) that 
the averment that the method and manner of determining "the persons 
to whom the prizes (or the priées) were to be given," under the scheme, 
is unknown, renders the indictment bad; (f) that earj. count is void 
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for uncertainty and (g) for duplicity in stating two distinct schemes 
and means to defraud to operate on two separate classes of persons, 
with no overt act specified under either. 

The scheme and means which are stated in the indictment and es- 
tablished by proof are undeniably artful, elaborate, and complex, so 
that the framing of charges thereupon was not f ree from difficulty ; and 
the counts may well be open to the criticism of diffuseness, if not of 
indefiniteness in référence to the objects and methods of the proposed 
"drawings," either as the operators intended to carry them ont, or as 
the varions devices were calculated to be understood by customers. 
Nevertheless, the requirement is elementary that an indictment must 
fully and accurately describe an offense committed by the accused with- 
in the statute, and substantial failure in any of thèse essentials is a 
fatal objection at any stage. The statute (section 5480, Rev. St.) de- 
nounces as a crime the exécution of a scheme or artifice to defraud "by 
means of the post-office establishment," and the test to be applied to 
the averments in this indictment is, whether they sufficiently describe 
and State a scheme to defraud, so intended and executed by the plain- 
tiff in error — a scheme "to entrap the unwary, and to secure money 
from them on the faith of a scheme glittering and attractive in form, 
yet unreal and deceptive in f act, and known to him to be such." 
Durland v. United States, 161 U. S. 306, 312, 16 Sup. Ct. 508, 40 h. 
Ed. 709. 

Their insufficiency to charge a scheme to defraud is contended upon 
the view, substantially, that the facts stated make out a mère lottery 
or gambiing enterprise, with no déception of customers; and that no 
facts are stated of actual or intentional déception, so that none can "be 
supplied by implication." Consonant with that view, it is further stated 
in the brief for the plaintiff in error, in référence to the évidence, that 
it "shows conclusively that the enterprise was a gambiing enterprise 
solely. That it was so understood by ail persons who saw the literature 
or dealt with défendants, and that it was so intended to be understood 
by the operators. The gamble (so called) was carried on fairly and not 
fraudulently ; that patrons were not misled or defrauded ; that no intent 
existed to deceive patrons; that the form of the tickets, sheets, etc., was 
only to deceive or confound the officers of the law, and thereby évade the 
law against lotteries and other form of gambiing." We are satisfied 
that thèse contentions of insufficient averments of fact in the several 
counts are without merit, and that facts constituting a fraudulent 
scheme, within the meaning of the statute, are stated and described in 
unmistakable ternis, when each count is read as a whole. Conceding 
that unnecessary particularity and répétitions appear in the averments, 
each distinctiy describes a scheme and means used to carry it out — the 
scheme intended to obtain money from the credulous and unwary, with- 
out substantial considération in any sensé, and no actual promise to 
return anything of substantial value, while the means are described to 
be intended and adapted as bait to attract one or the other class of per- 
sons mentioned, and to impose upon and deceive indiscriminately ail 
who became investors — and the complète exécution is set out. The 
scheme, as averred, was the ownership of purported oil-producing lands 
in JyOuisiana, subdivided in lots of 10 or 20 feet square — which lands 
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were neither oil-producing, nor in oil-producing districts, and were of 
little value, even in the aggregate — wliereupon certificates were issued 
purporting for the sum paid therefor to give the option to purchase, 
for a further sum named, one twentieth or other named fractional in- 
terest in one of the lots. Money derived from sale of thèse certificates 
(as averred) was intended to be and was converted to the uses of the 
accused, "without rendering anything or service of value" to the pur- 
chaser. The scheme thus described M^as not a "lottery" or a "gambling 
enterprise," but plainly a fraud, and within the statute if means were 
used through the mails which deceived the purchasers and were so 
intended. 

The means for executing the fraud and their purpose and effect are 
fuHy described. In the one phase, in référence to persons who are 
familiar with lottery and gambling schemes, the forms of certificates, 
of several lists of purported priées bid for lots, and of "successful in- 
vestors," and other literature set out, are averred to so resemble those 
issued for lotteries that they were intended to be understood and were 
understood by such persons to represent lottery tickets in a lottery, or 
like enterprise "which had fair, square, and honest drawings, and paid 
large and capital prizes," but so disguised in forra to évade légal re- 
strictions ; and such persons were thus attracted to become purchasers 
of the tickets or certificates ofifered. On the other hand, it is averred 
that persons not familiar with lotteries and the like, and not viewing 
the offer as one of lottery tickets and lists, were intended to be and were 
attracted and imposed upon by the ofïer as a spéculation in oil-pro- 
ducing lots, with chances for great rise in value and ready sales. The 
averments, in substance, in référence to the first-mentioned phase, that 
the scheme and ofifer was not intended to be and was not a lottery or 
like enterprise "which had fair, square, and honest drawings and paid 
large and capital prizes," and that the tickets were not of that character 
or benefit, are sufficient, as we beheve, to négative the assumed charac- 
ter of the scheme as a lottery or like enterprise, and of the oiïer as lot- 
tery tickets, by way of statement of the fact of falsity and of the fraud 
perpetrated, as designed, upon such purchasers. The dérivation of the 
word "lottery" points out its gênerai définition, as the "distribution of 
anything by lot," or "the drawing of lots" ; and the scheme known as 
"lottery" is equally well defined, as one "for raising money by selling 
chances to share in a distribution of prizes," or a "scheme for the dis- 
tribution of prizes by chance among persons purchasing tickets, the 
corresponding numbered slips, or lots representing prizes or blanks, 
being drawn from a wheel," etc. Century Dictionary. Lottery Case, 
188 U. S. 321, 353, ,33 Sup. Ct. 321, 47 L. Ed. 492. So if the scheme 
in question intended and gave no "fair, square and honest drawings" 
for prizes offered— and none other could be termed "drawings by lot" 
— it was not a lottery; the tickets issued are not lottery tickets, and the 
alleged déception of such purchasers is sufiicienly stated without fur- 
ther description or attempt to give the artifice a name. 

There are further averments in eiïect that it was intended, as a part 
of the scheme, to pay to some purchasers small sums or prizes, "ranging 
from $5 to $50," merely as a bait to induce further purchases, and such 
payments were made in some instances, but the method and manner 
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by which the accused "intended to détermine and did détermine wtiich 
of the said" purchasers should be so paid as a bait was unknown and 
could not be stated. Thèse averments are challenged as insufficient- 
and uncertain. As above stated, the fact that the chances and methcxis 
of a lottery were not intended or given— that there was no détermina- 
tion by lot or fair chance in drawings — is sufficiently averred, as we be- 
lieve ; and thèse averments, if material are material only to show f urther 
artifices to entice purchasers. The fact of giving small prizes, by one- 
sided arbitrary sélection among purchasers, to induce further custom, 
neither makes out a lottery schenie, nor tends to qualify the first-men- 
tioned averments. The particular method of such one-sided choice may 
not be known or susceptible of adversary proof, but the fact that it is 
made arbitrarily (not by lot or chance) for the object averred may be 
provable circumstantially. However viewed, we are of opinion that 
the averments referred to do not afïect the validity of the indictment. 

The objections for indefiniteness and uncertainty of averments in 
référence to persons investing as a spéculation ofïered in oil-producing 
lots or options therein are plainly untenable, as the facts of intention- 
al déception and of worthless so-called "options" are stated with ail 
needful particularity and certainty. 

The contention of duplicity is thus stated in the brief for the plain- 
tiff in error: That each count présents "two separate and distinct 
schemes to defraud," and separate "means of accomplishment," each 
scheme "to operate upon and defraud a separate and distinct class of 
]5eople." Confusion of cause and eiïect is apparent in thèse propositions 
when the allégations are read as an entirety in each count. The scheme 
to defraud is described as single — to entice money from the credulous, 
whether of one or the other class of "speculators" referred to, with a 
single line of means or artifices adapted to appeal to the inclinations of 
either class, and one and the other thus enticed was equally deceived, 
as either imderstood the scheme from his jwint of view. Both purpose 
of the accused, and means for its accomplishment in either instance, 
were identical, and ail who accepted the ofïer were alike defrauded of 
their money. The allégations in each count respecting the artifices that 
they were designed to give one understanding of the scheme to one class 
and another understanding to the other, so that neither was given the 
true meaning and each was deceived and defrauded by the same arti- 
fices, do not make out two separate schemes to defraud, but a single 
scheme calculated to entice in either view ; and error is not well assign- 
ed for duplicity. We are of opinion that each count is sufficient to 
charge the plaintiflf in error with violation of section 5480 ; and the 
contentions that the évidence is insufificient to support conviction are, 
as we believe, alike without merit. Comment upon the proof is unnec- 
essary, beyond the remark that it impresses us to be consonant with 
the averments of an elaborate and subtle scheme to defraud, executed 
by the plaintiflf in error, and adéquate in ail particulars for submission 
to the jury thereunder. The motion on behalf of the plaintiflf in error 
for direction of a verdict of acquittai was rightly overruled. 

2. Error is assigned upon portions of the instructions given to the 
jury, and for refusai to give sundry instructions requested on behalf of 
thé plaintiff in error. In référence to the instructions which were given 
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no exceptions were taken and no reviewable question arises. Those 
which were requested and den'ed were 14 in number and voluminous 
iti varions définitions of the offenses charged, références to phases of 
tne testimony witli inferences to be drawn therefrom as to the nature 
or intent of the sclienie, and directions to consider the évidence up- 
oïl théories thus stated. Without extending this opinion to their 
review in détail, or to comment upon the correctness or incorrectness 
of varions propositions or inferences embodied in one or the other, 
we deem it sufficient to state our conclusion that no error was 
committed in the déniai of either requested instruction, upon the 
foUowing premises : That the instructions which were submitted to 
the jury were correct and clear in the interprétation of the statute 
and définition of the éléments and issues to he. established by proof 
beyond reasonable doubt to authorize conviction; that, in so far as 
either requested instruction stated correctly propositions of law to be 
observed by the jury in considering the évidence, such rule was plainly 
and sufficiently embodied in the charge of the court; that the évi- 
dence Was not detailed or reviewed by the court, but was submitted for 
détermination by the jury, under the issues as defined, without comment 
upon its force or direction as to inferences of fact ; that the course so 
adopted by the court was rightly adhered to, without following either 
the form or the matter of the requested instructions, when the rules of 
law applicable to the issues were fully stated ; and that the accused was 
not entitled (Cofifin v. United States, 162 U. S. 664, 674, 16 Sup. Ct. 
943, 40 L. Ed. 1109) to the requested instructions upon the évidence 
reforred to and inferences of fact thereupon. 

3. The complaint that the court "refused to consider the motion for 
a new trial and the motion in arrest of judgment" remains to be consid- 
ered. The right of the accused is unquestionable to bave bôth of thèse 
motions entertained and to a ruling upon each by the court; and it is 
settled that déniai of such right may constitute réversible error, al- 
though the motion for a new trial is addressed to the discrétion of the 
court, and when that discrétion is exercised the action thereupon is not 
reviewable. Clyde Mattox v. United States, 146 U. S. 140, 147, 151 ; 
13 Sup. Ct. 50, 36 L. Ed. 917; Ogdon v. United States, 112 Fed. 523, 
526, 50 C. C. A. 380 ; Felton v. Spiro, 78 Fed. 576, 581, 24 C. C. A. 
324. In this record, however, it appears that leave was granted to 
maké and file both motions, and that each was overruled instanter, with- 
out hearing arguments or spécifications of grounds. The contention 
is that such action infringed the rule referred to — was in efifect a refusai 
to exercise the discrétion of the court upon the motion for a new trial — ■ 
and under the above-mentioned authorities cause for reversai, without 
référence to the merits of either motion. So, while no proposition was 
raised, under either motion thus overruled, which had not received care- 
ful considération in the course of the trial — as remarked by the trial 
court in overruling the motion — reversai is sought upon the ground 
alone of déniai by the court of further time to présent and reargue such 
propositions. We are of opinion that the record establishes no viola- 
tion of the wholesome rule upheld in the authorities cited, as the mo- 
tion for a new trial appears to hâve been entered on behalf of the ac- 
cused, upon suggestion and leave of the court, "to protect any rights 
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he may hâve," and was thereupon overruled, with an exception enter- 
ed to such ruling by direction of the court. Snbsequently, leave was 
«nven the accused to "file a written motion for a new trial with speci- 
jîcations of grounds," on the following day, as of the day of hearing ; 
and the bill of exceptions states that the accused excepted to a "ruling 
of the court in refusing to permit" him to state the grounds for such 
motion, and "in refusing to consider said grounds," and for "refusing 
to hear argument on behalf" of the accused in support thereof. The 
record further states that the accused "moved the court that the judg- 
ment be arrested" and asked time to prépare written motion and spécifi- 
cations, but was refused such extension of time, and the court "also de- 
cHned to hear argument in support of the motion." 

This refusai of the trial court to grant time and hear further argu- 
ments upon questions which had been argued and considered through- 
out the trial appears to be the sole ground of complaint. Upon motion 
for a new trial, neither stay of proceedings nor extent of délibération 
is prescribed by rule or authorities, and the course in each case neces- 
sarily rests in the exercise of judicial discrétion under the circumstances 
presented. With no suggestion of cause arising after the case was sub- 
mitted to the jury (as in Clyde Mattox v. United States, supra, and 
Ogden V. United States, supra), or of newly discovered évidence, and 
ofïer only to "show variance between the allégations in the indict- 
ment and the proof as presented" — appearing in the record on like 
prior motion on behalf of Dalton^error is not well assigned for mère 
déniai of stay and rehearing upon such motion. The only question ten- 
dered for argument was raised and considered upon the trial. Such 
prior considération was applicable as well to the motion, and presump- 
tively was so applied by the court in overruling the motion — a ruling 
upon the merits, and not a refusai to entertain the motion without con- 
sidération. 

As no réversible error appears, the judgment of the District Court 
is afifirmed. 
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(Circuit Court of Appeals, Seventh Circuit. April 16, 1907.) 

No. 1,206. 

1. PosT Office— SCHEME to Defbaud— Use of Maii.s— Evidence. 

Where accused had been a party to a sclieme to defraud during a 
period when the persons conducting the saine had done so solely by 
means of express and telegraph companles, but was not shown to hâve had 
any connection with his former confederates after they eommenced to un- 
lawfully use the mails for such purpose, he was not guilty of violating 
Rev. St. § 5480 (3 U. S. Comp. St. 1901, p. 3096), prohibiting the use of 
the mails for the furtherance of a scheme to defraud. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Post Office, § 55.] 

2. Cbiminal Law — Pbesumption of Innocence — Effect. 

The presumption that accused would not remain a party to a conspiracy 
to defraud after his co-conspirators had adopted a criminal course by 
using the United States mails in furtherance of their scheme overcame 
the inference of fact that he was still a party to such conspiracy arising 
from proof of his former connection therewith. 
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In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

The plaintiff in error, John H. Dalton, was convicted with one Louis A. 
Gourdain, upon their joint trial under Indictment for violations of section 5480, 
U. S. Rev. St. (3 U. S. Comp. St. 1901, p. 3696), and reversai Is sought of the 
judgment thereupon agalnst him. The indictment is the same described in the 
opinion upon the wrlt of error of the above-mentioned Gourdain (handed down 
herewlth), and both cases are presented In a single transcript of record, under 
leave of this court, as the questions raised are identical, except in référence to 
évidence of participation In use of the mails for exécution of the alleged 
scheme to defraud, and in minor particulars mentioned in this opinion. In 
the case referred to of Gourdain v. TJnlted States (No. 1,297) 154 Fed. 453, the 
averments of the indictment are sufflciently stated, and other material facts 
Involved in this revlew are stated In the présent opinion. 

William S. Forrest, for plaintiff in error, 
Frank G. Hanchett, for défendant in error. 

Before GROSSCUP, BAKER, and SEAIMAN, Circuit Judges. 

SEAMAN, Circuit Judge. The errors assigned for reversai of this 
judgment against the plaintiff in error, Dalton, are numerous, and ail 
questions raised are exhaustively and clearly presented in the argu- 
ments, printed and oral. The décision upon each of the varions con- 
tentions in the case of the codefendant below (Gourdain v. United 
States, in opinion handed down herewith), in référence to the sufficien- 
cy of the indictment and of error in déniai of instructions, is equally ap- 
plicable hère. The contentions are substantially identical, and in that 
view the arguments in both cases were carefully considered, so that 
the opinion there is referred to for like conclusion upon each proposi- 
tion and assignment on behalf of this plaintiff in error thus predicated. 

Upon the complaint, however, of the plaintiff in error, Dalton, that 
the évidence was insufficient for his conviction of the offense charged, 
the records are plainly distinguishable. The question was raised by 
his motion for a direction to acquit— and as well by subséquent mo- 
tions — and is reviewable. As the gist of the offense charged is com- 
plicity in exécution of the alleged scheme to defraud through use of 
the mails, the sole inquiry is whether the testimony was sufficient for 
submission to the jury upon that issue. The évidence tends to estab- 
lish that the alleged fraudulent scheme originated in 1903, and for 
more than a year was carried on through the use of express and tele- 
graph companies, with no use of mails appearing prior to April, 1905 — 
the dates of mailing averred in the several counts. The connection 
of the accused with such scheme appears from testimony of conversa- 
tions with him long prior to the offense charged, and from strong cir- 
cumstantial évidence of his participation up to the autumn of 1904. 
But beyond the complicity so appearing, there is no proof of his 
présence or participation in the business during a period of about six 
months prior to the first use of the mails in évidence, or at any sub- 
séquent time. Moreover, while several witnesses state conversations 
with the plaintiff in error to arrange for transmissions of the (so- 
called) literature by express in 1903 and 1904, the record is without 
proof, not only of the fact of using the mails during those years, but 
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of facts to charge the plaintiff in error with purpose at such times to 
use the mails in exécution of the scheme. 

The occasion of this departure from the original means to carry on 
the scheme — presumptively not criminal — does not appear, nor the 
time when the change occurred, except from the dates of mailing the 
letters in évidence, with April 5, 1905, as the earhest date ; and the 
évidence which connects the codefendant, Gourdain, with thèse trans- 
actions, under the change in plan, is not applicable to convict the plain- 
tiff in error of participation therein, as the essence of the offense 
charged, without further proof tending to establish his connection 
after such departure. In thus seeking use of the mails for the fraudu- 
lent scheme, section 5480 was obviously violated, while the scheme 
and opération during 1903 and 1904, when the plaintiff in error ap- 
pears as a party, however obnoxious otherwise, was (presumptively) 
free from the offense charged not within the statute referred to. The 
chain of circumstances tending to estabhsh his relation before the 
change to prohibited methods cannot serve, in the absence of a Con- 
necting link of proof, to raise an inference of fact that he not only 
continued in the opération during the intervening months, but deliber- 
ately joined in the criminal conduct then inaugurated. 

The rule for which counsel contends in support of the submission 
to the jury of "the inference or presumption of continuance arising 
from the facts and circumstances proven" is inapplicable, as we be- 
lieve, in any view of the strength of "the presumption of innocence, 
as évidence in favor of the accused, introduced by the law in his be- 
half" (Cofîin v. United States, 156 U. S. 432, 458, 460, 15 Sup. Ct. 
394, 39 L. Ed. 481), under thèse changed conditions. With the chain 
of évidence incomplète to connect the accused with such criminal 
change of course, by présence, acquiescence, or other coïncident cir- 
cumstance, the citations from the ruling and opinion in Dunlop v. 
United States, 165 U. S. 486, 503, 17 Sup. Ct. 375, 41 L. Ed. 799, are 
not deemed annlicable ; and we are not satisfied that facts were pre- 
sented to authorize an inference that the plaintiff in error remained in 
the venture at and after the change. Under the established rule of 
our criminal law, however, as well defined in Coffin v. United States, 
supra, the "presumption of innocence is an instrument of proof created 
by the law in favor of the accused," and the presumption that the ac- 
cused would not remain in the concern when it turned into a criminal 
course would set aside or overcome the assumed inference of fact re- 
lied upon. 

We are of opinion, therefore, that error is well assigned for the 
above-mentioned cause, which includes the exceptions to the charge, 
in so far as the issues against the plaintiff in error were 'submitted to 
the jury. The errors assigned upon the record in respect of the mo- 
tions for a new trial and in arrest of judgment require no discussion 
in view of the opinion in the Gourdain Case, supra, as the différences 
in the records are not deemed substantial. 

The judgment of the District Court is reversed, accordingly, and 
the case remanded with direction to grant a new trial. 
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CITY OF PITTSBIIRGH v. JONATHAN CLARK & SONS 00. 

(Circuit Court of Appeals, Tliird Circuit. May 29, 1907.) 

No. 62. 

1. MuNioiPAi, CoRPORATioîïs— Public Works— Conteacts—Constbuction. 

A contract for a public worls for a city, wliicli contained a clause giv- 
ing the director of public works of tbe city tbe right to stop the work of 
the contractor at any time if in bis opinion it was net being done in ac- 
cordance with the contract and to complète the work at the contractor's 
cost, eonstrued, and provisions requiring the contractor to obtaln a final 
certiflcate from the director of public works of the completion of the 
work according to the contract before being entitled to final payment, and 
making such director the final arbiter between the parties in ail matters 
of dispute, Tield not applicable, and net to croate conditions précèdent to 
the bringing of an action to recover the contract price, where the director 
stopped the work of the contractor under the power given him and had 
the work completed hlmself. 

2. Wbit of Ereoe— Mattebs Reviewable— Questions Nor Peesented to 

Tbial Court. 

In actions at law the fuuction of the Circuit Court of Appeals is exclu- 
sively the correction of errors below, and questions which were not pre- 
sented to nor decided by the trial court are not open for review. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 2, Appeal and Error, 
§§ 1018-1034.] 

In EiTor to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

For opinion below, see 146 Fed. 441. 

A. M. Thompson, for plaintifï in error. 
E. Y. Breck, for défendant in error. 

Before GRAY, Circuit Judge, and HOLEAND and LANNING, 
District Judges. 

HOLLAND, District Judge. This is an action arising out of a con- 
tract for the construction of a réservoir in the city of Pittsburgh. On 
the 13th day of May, 1897, Jonathan Clark & Sons Company, a corpo- 
ration of the State of Illinois, contracted with the city of Pittsburgh to 
build a réservoir in Highland Park, at an estimated cost price of $420,- 
000. The cost, however, was not a fixed, but a variable sum, depending 
upon the amount of work which was actually performed under the 
plans and spécifications. Tlie price per unit of work, however, was 
fixed and determined by the written contract, which provided, inter 
alia, that payments should be made from time to time in a certain spec- 
ified manner, to wit, once a month upon estimâtes made of the quanti- 
fies of work performed, of whatever kind, under the contract at unit 
priées, and that the contractor should receive 85 per cent, of the total 
amount due upoij the monthly estimate, the city retaining 15 per cent. 
It was further provided that after the completion of the contract a final 
estimate was to be made which would be conclusive not only as to the 
priées but also as to the quantities. The director of the department of 
public works of the city of Pittsburgh was empowered by the parties 
to make both the monthly and final estimâtes. 
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The contract provided that : 

"The said party of the second part further agrées that îf at any thiie the 
direetor shall be of the opinion that the said work, or any part thereof, is un- 
necessarily delayed, or that the said coutractor is wiltully violating any of 
the conditions or covenants of this agreement, or is executing the same in bad 
faith, he shall hâve the power to notify the contractor to discontinue ail worls 
under thls contract, or any part thereot, and thereupon the contractor shall 
cease said worlj, or such part thereof, and the direetor shall thereupon bave 
the power to place such and as many persons as he may deem necessary, the 
same to be employed by contract or otherwise, to worlj at and complète the 
worli herein described, or any part thereof, and to use such materials as he 
may flnd upon the site of said work or to procure other materials for the com- 
pletion of the same, and to charge the expense of said labor and materials to 
the aforesaid contractor, and the expense so charged shall be deducted from 
and paid by the party of the second part out of such moneys as may then be 
due, or may at any time thereafter become due to the said party of the second 
part, under and by virtue of this agreement ; and In case such expense is less 
than the sum which would hâve been payable under this contract, if the same 
had been satisfactorily completed by the said party of the second part, then, 
and in that event, the said party of the second part shall be entitled to receive 
the différence; but in case such expense shall exceed the last said sum, then, 
and In that event, the said party of the second part, his surettes and hoirs 
and assigns, shall pay the amount of such excess to the party of the tirst 
part on notice from said direetor of the excess due." 

The contractor entered upon the exécution of the work under the 
contract, and proceeded therewith until April 16, 1900, when the diree- 
tor of public Works, acting on behalf of the city, sent a notice to the 
contractor that in his (the director's) opinion the work provided for 
in the contract — 

"has been and is unnecessarily delayed, and that you hâve wilfully violated 
varions of the conditions and covenants in said contract, and that you hâve 
executed the contract in bad faith ; and therefore I do hereby exercise the 
power in me vested and notify you from this date to discontinue ail work un- 
der said contract. And I hereby notify you that I shall, as authorized by said 
contract, hâve completed the work therein described, and that in case the ex- 
pense of said completion shall exceed the sum which would bave been payable 
under the contract had you faithfully kept and performed the same, I shall 
require you and your sureties to pay the amount of such excess to the city of 
Pittsburgh." 

After the contractor was thus summarily ejected, at the instance of 
the city authorities, the Mercantile Trust Company completed the un- 
finished work. The contractor was not permitted to do any other work 
upon the réservoir from the date of the receipt of notice from the di- 
reetor, and after the completion of the work by the trust company, on 
August 9, 1901, the contractor instituted this action in the Circuit 
Court for the recovery of the retained percentages on the monthly es- 
timâtes, and for extra work made necessary by reason of a change in 
plans and spécifications. The city, as matter of défense, sets up in bar 
of the action two provisions of the contract, which may be designated 
as the final estimate provision and the arbitration clause. The first 
provided for a final estimate of the work, and the amount due the con- 
tractor after the completion of the work, and the second is a stipu- 
lation that the direetor of the department of public works shall be the 
final arbiter between the parties in ail matters of dispute. The case 
was tried before Judge Acheson without a jury, in accordance with the 
154 F.— 30 
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provisions of section 649, Rev. St. [U. S. Comp. St. 1901, p. 535]. 
After the plaintiff below closed its case, the court permitted the défend- 
ant to enter a gênerai objection to ail the plaintiff's évidence as incom- 
pétent and irrelevant, and as,, insufficient to enable the plaintiff to re- 
cover. The court permitted this gênerai objection to be entered, with 
the understanding that counsel for défendant was subsequently to spe- 
cify the reasons for the alleged inadmissibility of the évidence and apply 
to the court for a bill of exceptions. Under this gênerai objection to 
the admission of ail the évidence, the only provisions in the contract 
which the défendant below urged in bar of the plaintiff's action were 
the two provisions above referred to, to wit, the final estima te and the 
arbitration clauses, and the court held that, as the contracter had been 
put ofï the work before its completion, the ascertainment of the amount 
due him was not provided for by either clause, and the évidence was 
therefore admissible, and judgment was rendered in favor of the con- 
tractor. See Jonathan Clark & Sons Co. v. Citv of Pittsburg (C. C.) 
146 Fed. 441. 

The court below found as a fact that the items claimed were suffi- 
ciently proven by the évidence offered by the plaintiff below, which 
finding of fact is entitled to the same force and effect as a verdict of 
a jury; and the court further held, as a matter of law, that the pro- 
visions of the final estimate clause contemplated the completion of the 
work by the original contractor, and that they did not in terms apply 
to and are inappropriate to the extraordinary contingency of the party 
being put off the work and being prevented from completing it, in 
which event (section J of the contract, under which the plaintiff was 
put off the work) the plaintiff is entitled to recover what is justly due 
it for its materials and work, subje;ct to specified charges and déductions 
on account of actual expense incurred by the city ; and, further, that, 
as the city saw fit to act upon its right under clause J to put the plain- 
tiff off the work, the arbitration clause, which provides for the déter- 
mination of ail disputes between the parties to the contract, could not be 
insisted upon for the ascertainment of the balance due the contractor, as 
clause J, under which the director was authorized to act and did act, 
impliedly provides for a détermination of the rights of the parties by 
regular judicial proceedings, section J containing in terms no arbitra- 
tion clause, and that an intention to oust the courts will not be presumed. 
The court entered judgment for the plaintiff's claim in the sum of 
$81,-341. 

There is ample évidence to sustain the facts found by the court be- 
low, and the construction put upon clauses in the contract which were 
before him upon the issues raised in the Circuit Court, we also think is 
correct. The errors assigned hère, which raise thèse questions, are 
therefore overruled. But it is now sought to raise a new question un- 
der the contract, which was not brought to the attention of the trial 
judge nor passed upon by him, to wit, that the claim for extra work, 
which was allowed as part of the judgment rendered, cannot be sus- 
tained, for the reason that the évidence does not show that the clause 
in the contract providing for the recovery for extra work had been 
compHed wi,th, and therefore that part of the judgment allowed the 
plaintiff as extra compensation was error. As we hâve said, this ques- 
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tion was not called to the attention of the trial Judge and was not 
passed upon by him, but it is urged that it is properly raised under the 
gênerai objection to the irrelevancy and incompetency of ail the évi- 
dence offered by the plaintiff. 'The trial judge, who was hearing the 
case by submission without a jury in order to save time, and the 
trouble of specifying objections to each question, permitted a gênerai 
objection to be entered, giving coutisel for the défendant the privi- 
lège thereafter to apply to the court for a bill of exceptions. This per- 
mission could certainly not hâve implied that there was to be nothing 
more than the gênerai objection to the testimony as irrelevant and im- 
proper as tending to vary the terms of a written contract, without speci- 
fying what terms of the contract the testimony objected to varied, and 
making it a subject of spécial bill of exceptions, To permit this to be 
done would be unfair to the court below, where the testimony was ob- 
jected to on the one ground and the objection urged in this court for 
an entirely différent one, to which the attention of the court below was 
not called. This we do not think should be permitted. 

The question as to whether the plaintiff had a right to offer évidence 
in support of a claim for extra compensation without first showing that 
he had complied with ail the requirements of the clause in the con- 
tract providing for extra work was never raised before the trial judge 
by plea or proof or by directing the judge's attention to thèse provisions 
of the contract, and no exception was ever taken, and no error wa^ 
ever assigned, to any ruling upon this point, because it was not passed 
upon in the court below, and it is therefore not properly before this 
court. In actions at law the function of this court is exclusively the 
correction of errors below. Questions which were not presented to or 
decided by that court are not open for review hère, because the trial 
court cannot be guilty of error in a ruling he never made, upon an issue 
to which his attention was never called. Board of Com. of Lake Coun- 
ty, Colo., V. Sutliff, 97 Fed. 270, 38 C. C. A. 167; Dabi v. Montana 
Copper Co., 132 U. S. 264, 10 Sup. Ct. 97, 33 L. Ed. 325 ; Morrison v. 
Watson, 154 U. S. 111, 14 Sup. Ct. 995, 38 L. Ed. 927; Trust Co. v. 
Hensey, 205 U. S. 298, 27 Sup. Ct. 535, 51 L. Ed. 811. 

The court below having committed no error in îts findings of fact 
and conclusions of law upon the matters of défense to which its atten- 
tion was called and upon which it passed, we find that the judgment 
rendered by the court below in favor of the plaintiff should be affirmed, 
and it is so ordered. 



In re DOEAN. 

MOORMAN T. BBARD. 

(Carcnlt Court of Appeals, Sixth Circuit. Jnne 15, 1907.) , 

Nos. 1,641, 1,645. 

i. BANKBtrPTOT— Mode or Review— Obdeb Dentino Pmobiit ew CvAnt. 

An order of a court of bankruptcy denylng prlority to a daim which 
bas been allowed agaiii|tt an estate Is one made In a controversy arlsing In 
a bankruptcy proceedlng, and not one made In a bankruptcy proceeding, 
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and is reviewable by the Circuit Court of Appeals on appeal under Banltr, 
Act July 1, 1808, c. 541, § 25a, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3432]. 
[Ed. Note. — Appeal and review in bankruptcy cases, see notes to In re 
Eggert, 43 O. 0. A. 9.] 

2. Samb— CifArrEL Mortgage— Identity of Mobtgaged Peopektt. 

A chatte! inortgage given by a small retail merebaut on bis stock, cou- 
talning no after-acqulred property clause, caimot be enforced agniust 
stock on band when he was adjudieated a bankrupt nearly a year and a 
half afterward, without proof that the goods were the same. 

3. Same— MoETGAGE— Eftect of Withholding fbom Record. 

Undèr Ky. St; 1903, § 496, which provides that no mortgage sball be valid 
"against a purcbaser for a valuable considération without notice tbereof 
or against creditors", untll lodged fpr record, as construed by tlie state 
Court bf Appeals a mortgage is valld against the gênerai creditors of a 
banlcrUpt where it was recorded prlor to the filing ot the pétition in bank- 
ruptcy, àlthough it was withheld from record for several months, during 
whleh time a large part of the indebtedness was contracted. 
■,•'.'•' 
Appeal from the District Court of the United States for the Western 
District of Kentucky. 

For opinion beloWj see 148 Ked. 337. 

C. L,. Faurest, for Moorman. 

Before LÙRTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. The petitioner, Moorman, brings this 
matter hère by pétition for review aiid.also by appeal, being doubtful, 
apparently, of the proper remedy- He filed a pétition in the bank- 
ruptcy proceeding praying for the allowance of a claim for a debt 
of the bankrupt and for priority by reason of a mortgage given by the 
bankrupt securing it. Upon a hearing before the référée, his claim 
for the debt was allowed, but the priority claimed was disallowed. 
He applied for a review of the order disallowing priority to the Dis- 
trict Judge, who afifirmed the order of the référée. This left nothing 
in controversy but the question of the priority of the lien which the 
petitioner claimed under his mortgage. If the décision had been 
against his claim of debt, he could hâve brought the case hère by ap- 
peal under section 25a, Bankr. Act of July 1, 1898, c. 541, 30 Stat. 553 
[U. S. Comp. St. 1901, p. 3432] , and its right to priority could hâve 
been settled if the debt was established, because the lien was a mère 
incident of the debt. This was so held by this court in Cunningham 
V. German Ins. Bank, 103 Fed. 932, 43 C. C. A. 377. But the claim 
for the debt having been allowed, only the incident remained, and that 
of itself was not sufficient to support an appeal under section 25a. 
The order was a decree in a controvçrsy in a bankruptcy proceeding, 
and not an order in a bankruptcy proceeding proper, and therefore is 
not reviewable under section 24b. But we think the order of the 
District Court complained of inay be reviewed under the authority of 
section 24a, which authorizes an appeat to this court, or a writ of 
error in controversies of this sort, in accordance with our décision in 
Re First National Bank of Canton, 135 Fed. 62, 67 C. C. A. 536. Such 
an appeal is ôrië which is in conformity with appeals in other than 
bankruptcy cases. 
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The resuit is that we hâve before us an appeal in a cause in equity 
from a final decree — that is, final as to the particular controversy — 
and the scope of our inquiry includes the pleading and proofs in the 
court below. So far as the pleadings are concerned, they are in very 
crude shape. And so of the évidence, if it is distinguishable at ail 
from the pleading. They consisted of the original affidavit of the 
petitioner in proof of his claim, including as exhibits the note and 
mortgage on which his claim was predicated. On this footing, and 
without further pleading, he went before the référée and asked for an 
order declaring the priority of his claim over those of the other credit- 
ors, and that he be paid out of the proceeds of the sales of the real 
and Personal property remaining in the hands of the trustée the amount 
due him on his note and mortgage, the resuit of which would be that 
nothing would be left to other creditors after payment of the expenses 
of administration. The only thing which we find in the record in- 
dicating any pleading on the part of the trustée is the referee's state ■ 
ment that "at the time of the fihng of said claim the trustée madc oral 
objection to its allowance as a lien claim," and that, after the first hear- 
ing and before the déniai of the pétition for rehearing, the foUowing 
objection was filed by the trustée to the proof of the claim : 

"In the Matter of William H. Doran, Bankrupt In Bankruptcy. 

"Tlie undersigned trustée, Morris H. Beard, respectfuUy submits and files 
objection to the allowance of the claim of Charles H. Moorman, filed herein 
and sought to be allowed as a lien claim, upon the foUowing grounds: 

"Because he is informed and belleves to be true that the said Charles H. 
Moorman and the bankrupt, William H. Doran, at the time of the exécution 
of the mortgage filed herein, entered into the foUowing fraudulent agreement, 
with respect to the rights of the said bankrupt's creditors: 

"That the said Charles H. Moorman agreed not to place the said mortgage 
upon record, in order to enable the said bankrupt to obtain further crédit 
from his creditors, and not to impair otherwise said bankrupt's crédit, by 
keeplng concealed the existence of said mortgage; that in pui-suance of said 
agreement the said Moorman did not place the said mortgage upon record 
from the date of its exécution until the 8th day of May, A. D. 1906, which 
was but 10 days prior to the flling of the pétition in bankruptcy by the said 
bankrupt, which was done on the ISth day of May, A. D. 1906. 

"Wherefore said trustée for said reasons prays that said daim be rejected 
as a lien claim. M. H. Beard, Trustée." 

We could disregard thèse informalities in the pleadings, for from 
the whole record we can understand the nature of the controversy. 
But when we come to look for the évidence, we are confronted with 
a more serious difficulty, for the first ouestion is whether the peti- 
tioner made proof of such facts as would establish his right to a lien 
upon the property which came to the trustée. Notwithstanding the 
objection put upon theTccord by the trustée extended to only one dé- 
fense, there was no admission of other facts which the petitioner was 
bound to prove. And the report of the référée shows that other 
grounds of défense were made at the hearing and considered by him. 
The rule in equity procédure is that where the allégations of the 
bill are not admitted by the answer the plaintiflf must prove them. 
Young v. Grundy, 6 Cranch 51, 3 L. Ed. 149 ; Morris v. Morris, 5 
Mich. 171; 2 Daniel's Ch. PI, & Prac. (Ist Am. Ed.) 973; 1 Bâtes, 
Fed. Eq. Proc. § 315. 
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The mortgage was given January 9, 1905. It covered certain real 
estate and a stock of goods belonging to the bankrupt. who was en- 
gaged in a mercantile business. The mortgage was recorded March 
13, 1906. The mortgagor filed his pétition in bankruptcy on May 
18, 1906, which was therefore one year, four months, and nine days 
after giving the mortgage. The real estate subject to a homestead 
exemption was sold by the trustée for $150. The stock of goods which 
came to the trustée was sold by him for $630. The mortgage did not 
contain any after-acquired property clause. The référée reported that 
it did not "appear from the proof what, if any, part of the stock of 
goods, fixtures, etc., mentioned in the mortgage were still on hand 
at the time of fîling the pétition in bankruptcy, and that came to the 
hands of the trustée." And he further reported that the référée, sub- 
sequently to the original hearing, "suggested to the claimant that he 
would be given leave, if he desired to do so, to file amended proof 
showing what creditors, if any, had contracted their debts with knowl- 
edge of the existence of his said mortgage, and showing also what, if 
any, part of the goods on hand at the date of his said mortgage came 
into thei hands of the trustée." "But," says the référée, "the claim- 
ant failed to offer such amended proof." Having regard to the na- 
ture of the business of the bankrupt, which was of a small retail deal- 
er, and the amount of indebtedness which he incurred shortly after 
giving the mortgage as coi red with the value of his stock when it 
was sold, we think it was incumbent on the mortgagee to prove what 
goods in stock on January 9, 1905, passed to the trustée on May 18, 
1906, and that, in failing to make any proof on that subject, he failed 
to make good his claim to the proceeds of the stock of goods. 

It sufficiently appear s that the store and lot mentioned in the mort- 
gage are the same real estate sold by the trustée on which he realized 
the sum of $150. And the second question is whether the petitioner, 
appellant, we will now call him, has established his right to claim a lien 
upon that. The mortgage in question was given January 9, 1905. 
It was recorded March 13, 1906. The pétition in bankruptcy was 
filed May 18, 1906. The référée reports that, between the dates of 
the giving and the filing of the mortgage, the bankrupt created debts 
to the amount of $1,746.66. The Kentucky statute (section 496 of 
the Revision of 1903) déclares that "no deed of trust or mortgage 
conveying a.legal or équitable title to real or personal estate shall be 
valid against a purchaser for a valuable considération, without no- 
tice thereof, or against creditors, until such deeds shall be acknowl- 
edged or proven according to law and lodged for record." And in 
the case entitled In re Ducker, 134 Fed. 43, 67 C. C. A. 117, we held 
in a case of a conditional sale, which in Kentucky is held to be a mort- 
gage and subject to the recording law above quoted, that, when the 
instrument had never been recorded, creditors who had become such 
after giving the mortgage, and who were therefore in position at 
the time of the filing of the pétition in bankruptcy to seize the prop- 
erty covered by the unfiled mortgage, might hâve their equity worked 
out for them by the trustée in the bankruptcy proceedings. Section 
67a of the bankrupt act expressly provides that "claims which for 
want of record or for other reasons could not hâve been valid liens as. 
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against the claims of the creditors of the bankrupt, shall not be liens 
against his estate"; and 67b, that "whenever a créditer is prevented 
from enforcing his rights as against a lien created or attempted to be 
created b)' his debtor, who afterwards becomes a bankrupt, the trustée 
of the estate of such bankrupt shal! be subrogated to and may enforce 
such rights of such créditer for the benefit of the estate." By "pre- 
vented," as the Word is hère used, we understand prevented by the su- 
pervening of bankruptcy proceedings. 

But it is contended by counsel for the appellant that the Court of 
Appeals of Kentucky bas constnied the statute regarding unfiled mort- 
gages as meaning that, if the mortgagee shall hâve filed his mortgage 
before the creditor shall hâve fastened a lien upon the property by 
judicial proceedings, his mortgage becomes valid from its date. If 
the object of the statute is to prevent the creditor from being lured 
into giving the mortgagor crédit upon the false appearance of owner- 
ship in the one who is about to become his debtor, it becomes prac- 
tically useless for its purpose, and rather worse than that (for the 
creditor being directed by the statute to the record office, and finding 
nothing there, would naturally act upon the assumption that no such 
mortgage existed), if, after the mischief is done by the creditor's part- 
ing with his property, the mortgagee may close the trap by filing his 
mortgage. Upon such construction the statute, instead of protecting 
the creditor, is a device for defrauding him. The creditor would in 
most cases be unaware of his danger until ail chance of remedy is 
gone. And, in the case before us, it would look as if that is what bas 
happened. 

In the case of a purchaser of the property for value, it seems to be 
recognized that the equity of the transaction itself is the governing 
factor, and the right of the purchaser is fastened when the mischief 
is done, and the subséquent recording of the mortgage does not de- 
feat that right. But the construction of the statute is one for the 
courts of the state, and not for us. The décisions in Kentucky bave 
not been uniform in regard to the effect of the statute in question, 
but we think it must be conceded they tend in the direction of apply- 
ing it in the case of creditors to the conditions which exist when the 
remedy is sought, and relegate the question of right to the question 
of activity and diligence in prosecuting the remedv. Helm v. Logan's 
Heirs, 4 Bibb (Ky.) 78; Campbell v. Mosby, Litt.'Sel. Cas. (Ky.) 358 : 
Graham v. Samuel, 1 Dana (Ky.) 166; Morton v. Robards, 4 Dana 
(Ky.) 258; Righter v. Forester. 1 Bush (Kv.) 278; Low v. Blinco. 
10 Bu.sh (Kv.) 331 ; Baldwin v. Crow, 86 Ky. 679, 7 S. W. 146 ; Wicks 
V. McConnéll, 102 Kv. 434, 43 S. W. 205. 

In the case of York Mfg. Co. v. Cassell, 201 U. S. 344, 26 Sup. Ct. 
4SI, 50 L. Ed. 782. the Suprême Court held that we were in error in 
supposing that the inchoate equity of creditors could be vindicated b^- 
the trustée in the court of bankruptcy, and reversed the judgment. 
That case is not precisely in point, because in the présent case the 
niortgagee had recorded his mortgage before. the pétition in bank- 
ruptcy was filed, while in that case this had not been done. But the 
distinction is favorable to the appellant. The statutes of Ohio, where 
that case arose, and of Kentucky, are not identical, but so far as the 
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principal question is concerned they are net dissimilar. If in that case 
the equity of the creditors was lost by their failure to fasten it before 
the bankruptcy proceedings, go hère they must fail for a like reason, 
and because the niortgagee had filed his mortgage and made himself 
secure before the pétition in bankruptcy was filed. 

It appears that it was claimed before the référée that the mortgage 
in question was void because it was withheld from record by agree- 
ment in order to give the mortgagor a false crédit. But the référée 
in his report, although he recognized the présence of such an issue, 
ignored it for the reason that he put his décision upon another ground. 
It is to be regretted that this inquiry was not pursued. The keeping 
of both his mortgages from record for so long a time in the circum- 
stances shown was calculated to excite suspicion. But as no évidence 
on this subject is reported, we hâve nothing but the bare fact of the 
failure to record, which, under the Kentucky décisions, is not of itself 
sufiiïcient to justify a finding that there was an agreement between the 
parties to that effect. 

The order of the court below will be modified so as to allow the 
appellant to recover the $150 reaHzed by the trustée from the store and 
lot. The costs hère will be equally divided. 



TWEEDIE TRADING CO. v. GEORGE D. EMERY CO. 

(Circuit Court of Appeals, Second Circuit. March 20, 1007.) 

No. 235. 

SHIPPING— ClTARTEK HiEE— LOSS OF TiME FBOM DeFICIENCY OF MEN. 

Under a charter party wJiich required the owner to provide the crew. 
and provided that, in case of loss of time from defieiency of men, tlie hire 
should cease during the détention, the charterer is entitled to a déduction 
of charter hire during the time the vessel was detained at quarantine in 
conséquence of the illness and infection of the crew, and the requirenient 
of the quarantine offlcers that a new crew should be shipped before she 
was permitted to enter the port. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, § 195.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 
See 146 Fed. 618. 

This cause comes hère upon appeal from a deeree of the District Court. 
Southern District of New York, awarding to the libelant $317.41 on account of 
charter hire, paid in advance, of the steamship Osceola, which was lot to libel- 
ant for a round trip to and from certain named foreign ports on the agree- 
ment of charterer to pay for her use and hire fOOO British sterling i)er month, 
and at the sanie rate for any part of a month. The owners agreed to let the 
vessel "with full complément of officers, seamen, engineers and flremen for a 
vessel of her tonnage, and to be so maintained during the continuauce of this 
charter party." 

J. Parker Kirlin and Convers & Kirlin, for appellant. 

C. S. Haight and Wheeler, Cortis & Haight, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 



TWEEDIE TRADING CO. V. (JEOKGE D. EMEET CO. 473 

LACOMBE, Circuit Judge. The sole question in the case is wheth- 
er under the terms of the charter it should be held that the hire ceased 
froni April 10, 1905, at 2 p. m,, when she arrived at the quarantine 
station, New York Harbor, until April 12, 1905, at 9 :30 a. m., when 
she left quarantine for her berth in New York. 

The vessel had sailed frcm Para for Birbadoes with a foui bill of 
health, and she sailed from Barbadoes for New York in like con- 
dition. When she reached the station, she was stopped, the quarantine 
flag hoisted, and part of the crew, those who were actually sick, were 
removed to Swinburne Island. Advised of the situation, eight nien 
and two firemen were sent down in a towboat the next mornmg, ar- 
riving so early that they had to wait tiU the quarantine boat came 
oflf and took the rest of the crew on shore. None of the new men 
were allowed on board by the health authorities until the sick men and 
those of the crew who had been exposed to infection had ail been 
removed. Then, about 9 :30, the new men got to work and brought the 
ship up to her berth. 

The charter provides, inter alla: 

"That in the event of the loss of time from defleiency of men and stores, 
breakdown of maehinery, stranding, flre or damage preventing the working of 
the vessel for more than twenty-four hours, the payment of the hire shail eease 
until she be again in an efficient state to résume her service." 

We concur with the district judge in the conclusion tbat from her 
arrivai at quarantine until the new men were put aboard a deficiency 
of men prevented the working of the vessel wi'hin the meaning of this 
clause. It is to be noted that this is not a case where, some of the 
crew falling sick, enough are left to bring her forward on her voyage. 
The whole crew by reason of exposure to some contagions disease 
had become disqualified from further prosccution of the voyage. 
None of them was able to pass beyond quarantine on board that 
ship. Not only the men who were actua'ly prostrated, but the whole 
crew, were removed by the health officers, and they ceased to be a 
j>art of the ship's company for the prosecution of her voyage be- 
yond quarantine as efïectually as if they had died, or deserted, or 
been arrested as fugitives from justice or been impressed for service 
elsewhere. She was not in an efficient state to résume her service 
until she had seamen and firemen on board who could take her up to 
her berth. In view of the express obligation the owners entered into 
to maintain a full complément of seamen and firemen, and of the 
plain and unambiguous language of the clause above cited as to tem- 
porary ceasing of charter hire, it seems unnecessary to cite any au- 
thorities. We are not impressed with respondent's contention that, if 
the parties had intended to provide for suspension of hire when time 
was lost by reason of sickness of the men, they would hâve used the 
word "inefficiency," instead of "deficiency." The distinction is too 
fine. What the parties meant was that she should at ail times hâve 
on board a complément of men in such condition as to put her "in 
an efficient state to [prosecute] her service" ; and they bave chosen apt 
words to express such intention. 

The decree is affirmed, with interest and costs. 
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THE PHONIX. 

THE GLADIATOR. 

(Circuit Court of Appeals, Second Circuit. March 26, 1907.) 

Nos. 212, 213. 

Collision— Steam Vessels Meeting— Impboper Navigation. 

Findings of tlie trial court vvhieh lieard the testimony that a tug was 
solely in fault for a collision between a car float which she had in tow 
and a meeting steamship, on the ground that she failed in her duty to pass 
on the starboard side of the steamship as required by the position and 
courses of the two vessels, afflrmed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from decrees of the District 
Court, Southern District of New York, which held the Gladiator solely 
in fault for a collision between a car float which she had in tow and 
the steamship Phonix. 

W. S: Montgomery, Henry Galbraith Ward, and • Robinson, Biddle 
& Ward, for appellant. 

F. M. Brown and Butler, Notman & Mynderse, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The évidence in this case is very conflicting, and 
we do not find in it sufficient to disturb the findings of the district 
judge as to the position, signais, and navigation of the respective ves- 
sels. He saw and heard ail the important witnesses, and was better 
able than we are to décide which were the more crédible. Indeed, as 
the testimony stands in the printed record, we think.the weight of 
évidence supports the narrative of the Phonix in its essential par- 
ticulars. We find the testimony of the master of the tug Wadley 
especially persuasive, since he was following close behind the Gladia- 
tor, in a position where prudent navigation required him to watch her 
movements and those of the Phonix in order to regulate his own. His 
attention was attracted, therefore, to both boats at the critical time 
when they first began to navigate with référence to each other. We 
concur in the conclusion that : 

"The situation and courses of the two vessels at that time were so far on 
the starboard of each other that they were not to be considered as meeting 
head and head, and it was the duty, therefore, of each to pass on the starboard 
side of the other." 

The Phonix navigated in conformity to that obligation. The Gladi- 
ator did not. 

The decree is affirmed, with interest and costs. 

NOTE. — The following is the opinion of Holt, District Judgé. 

HOLT, District Judge. The évidence In this case is vèry conflicting. My 
conclusion is, however, that the proper time for the pilots of the Phonix aud 
the Gladiator to décide what course to adopt to pass each other in safety was 
immediately after the ferryboat had passed before the Phonix. In my opin- 
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ion, the situation and courses of the two vessels at that time were so far on 
the starboard of each other that they were not to be considered as meeting 
iiead and head, and it was the duty, therefore, of eaeh to pass on the starboard 
side of the other. The testimony of the witnesses for the Phijnix is that she 
gave two signais of two blasts each, to indicate that intention. The testimony 
of the witnesses for the Gladiator Is that the vessels were in such a situa- 
tion that the Gladiator had a right to pass port to port; that she sounded one 
whistle, and received no answer, and then another, and still received no an- 
swer, and that she meanwhile held her course and speed. Under thèse cir- 
cumstances, 1 think that the Gladiator was in fault for attempting to pass 
port to port, and for not stopping and giving alarm whistles, if it is true that 
she received no reply to her one whistle signal. But her pilot admits that 
he heard a signal of two whistles, but asserts that he supposed that the sig- 
nal was given to some ferryboats in the river. I think he had no right to make 
such an assumption ; but if he did, the natural Inference from such a signal 
would be that the Phonix would certainly not port her helm, but would prob- 
ably either hold her course or starboard somewhat, to be sure to clear the 
ferrj'boats. The Phonix was bound for Pier 13, on the New York side of the 
East River. Her natural course, therefore, on an ebb tide after rounding the 
Battery, would be to go directly up towards Pier 13, on the New York side. I 
think the narrow channel rule bas no application. It does not apply to vessels 
going from one part of a harbor to another. The Phonix could not be required, 
under the circumstances, to go over to the Brooklyn side of the river, and 
then return. Such a course would make it difficult for her to dock safely on 
an ebb tide. The Gladiator, if she had an adéquate lookout, which, on the 
évidence, seems to me doubtful, ought not to hâve failed to perceive that the 
Phonix, after rounding the Battery, was tuming in to the New York shore. 
There was plenty of room for the Gladiator to pass the Phonix on the latter's 
starl)oard side. Indeed, the collision occurred so near to the New York shore 
that It seems to me difflcult to account for the action of the Gladiator in get- 
ting into the position in which she was at the time of the collision. 

My conclusion is that the Gladiator was solely at fault for the collision. 
A decree may be entered accordingly. 

Jany. 2, 1006. 



FOEDERBR v. SOHMIDT et al. 

(Circuit Court of Appeals, Ninth Circuit. May 13, 1907.) 

No. 1,399. 

Tendeb— Tender by Stbanger— Efpect of Ratification. 

A tender to a part owner of a mining claim of a sum which he claimed 
to be due him for assessment work from a co-tenant, made by a friend of 
the latter for the purpose of preventing a forfeiture of his rights under 
the statute, although not authorized at the time, is valid and effective, 
where it was ratifled at once when made known to the person in whose be- 
half it was made. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 45, Tender, § 8.] 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

The plaintiff in error brought ejectment to recover from co-tenants holding 
adversely the possession of the undivided one-half of the "Séquoia" Beach 
Placer Mining Claim, situated on Ophir creek, Alaska, and damages for the 
unlawful withholding thereof. The answer alleged the fallure of the plaintiff 
in error to contribute his share of the assessment work on the claim for the 
year 1901, and alleged that his co-tenant, the défendant in error, Schmidt, per- 
formed said work and thereafter acquired the interest of the plaintiff in error 
in said claim, under the provisions of section 2324 of the Revised Statutes, by 
publishing the notice provided for in that section. The reply alleged that there 
was a contractual and fiduciary relation between the plaintiff in error and 
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Schmidt, sueh as to estop tlie latter to elaiin tlie forfeiture ; and alleged fur- 
tlier that the plaintiffl iu error had made advances by way of outfltting said 
Schmidt, and by a Personal loan to him of $100, wliicli sliould be held to be am- 
ple contribution toward .sucli assessmeut work ; tliat .Scbmidt, during tlie year 
1901, extraeted from the claim gold dust exceediug in value $300 ; tliat be- 
fore the alleged forfeiture he had extraeted other large amounts from said 
claim, for none of which he had accounted to the plaintifC in error, and, there- 
fore, should not be allowed to déclare a forfeiture ; and that a friend of the 
plaintifC in error In due time tendered to Schmidt, on behalf of the pïaintifC 
in error, the amount claimed in the notice of forfeiture, which tender was re- 
fused, and that the said tender was duly ratified by the plaintiff in error. 
The évidence was that on November 2, 1900, at San Francisco, Schmidt, who 
was the sole owner of the Séquoia mining claim, sold and conveyed to the 
plaintiff in error an undivided one-half interest in that claim and certain 
other mining daims in Alaska, for the considération of $4,000, of which $2,000 
was to be paid in cash and the remainder was to be expended by the plaintiff 
in error in the spring of 1901 in purchasing an outflt for said Schmidt, ail of 
which was done ; that when Schmidt went to Alaska in the spring of 1901 the 
plaintiff in error sent with him his son, and the latter with Schmidt jointly 
used the outflt in worliing upon some of the ciaims, but not upon the Séquoia ; 
that in September, 1901, the son of plaintiff in error left Alaska and did not 
again retum, and that at that time Schmidt owed the plaintifC in error $100 for 
borrowed money. Schmidt testifled that the son of the plaintiff in error, while 
he was in Alaska, acted as his father's agent, and that when he left Schmidt 
paid to the son the $100 owing to the father ; that at that time no arrange- 
ment had been made about the assessment work on the Séquoia claim for the 
year 1901 ; that, after the son left, Schmidt went on mining for the interest of 
the plaintifC in error as well as for his own, but that he had no understand- 
Ing with plaintifC in error or his son in regard to representing the claim In 
which the former had an interest ; that he, Schmidt, did ail the représentative 
work on the Séquoia for the year 1901, and took from the claim between four 
and flve hundred dollars, a sum insuffleient to cover the expenses of the work 
done for that year. Adolph Nieman testifled that on or about October 12, 1902, 
while Schmldt's notice of forfeiture was being published, one George James 
gave the witness $200 and told him to tender it to Schmidt, saying that Schmidt 
was trying to do the plaintifC in error ont of the claim. He testifled tliat he 
made the tender, saying to Schmidt: "There îs two hundred dollars. That is 
the money for the man you hâve been advertising in the 'Councll City News' 
for the ciaims for assessment work ;" and that Schmidt refused the tender on 
the ground that it was not authorized by the plaintifC in error. This testimonj' 
was not disputed. The plaintifC in error testifled that in the early part of the 
year 1903, and as soon as he heard of the act of his friend and agent, he 
ratifled and conflrmed it. The notice of forfeiture pet forth the fact that 
Schmidt had expended $200 in labor in performiug assessment work for the 
years 1901 and 1902 upon the Séquoia claim. It was admitted that publica- 
tion of the notice was prématuré for the assessment work of 1902, but it was 
contended by the défendants in error that it was a suflicient notice on which 
to base a forfeiture for the nonpayment of the assessment work of 1901. 
Ooncerning the efCect of the tender, the court instructed the jury: "That such 
a tender would not he valid in law unless made either by Forderer himself, or 
by an agent duly authorized by Forderer to make such tender. And you are 
further instructed that, if Schmidt made objection at the time of the tender 
by Nieman to the validlty of the tender on the ground that It was not made 
by a duly authorized person in behalf of Forderer, the tender by Nieman or 
James would not avail Forderer in this action to continue his ownership in 
said claim." The jury returned a verdict for the défendants in error, and 
judgment was thereupon rendered. 

For former opinion, see 146 Fed. 480. 

G. J. L,omen and Charles E. Naylor, for plaintiff in error. 
Charles Page, Edward J. McCutchen, W. S. Burnett, Gordon Hall, 
Albert Fink, and Thomas H. Breeze, for défendants in error. 
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Before GILBERT and ROSS, Circuit Judges, and HUNT, Dis- 
trict Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Errer is assigned to the instructions given by the court on the sub- 
ject of the tender. In 2 Parsons on Contracts (9th Ed.) 639, it is said 
of a tender: 

"It need not be made by the défendant personally. If made by a tbird per- 
son at his request It is suffieient, and. if made by a strans^er without bis 
knowledge or request, it seems that a subséquent assent of tbe debtor would 
operate as a ratification and uiake tbe tender good," 

The language of the text is supported by référence to Harding v. 
Davies, 3 C. & P. 78, Read v. Goldring, 2 M. & S. 86, and Kinkaid 
V. Brunswick, 11 Me. 188. In the case last cited the court said: 

"It is a well-settled principle of law tliat a tender may be made as well by 
an autliorized agent as by the debtor himself ; and it is also a plain principle 
tliat a ratification of an aet doue without authority is équivalent to a previous 
autliority. No authorities need be cited in support of either of thèse principles. 
Adniitting that Snow was not autliorized to make the tender, still his act in 
making it bas been distinctly ratifled and sanctioned by the school district in 
placing their défense on this tender by Snow. This is an adoption of his act 
as their own." 

While the gênerai doctrine is announced in several décisions that 
a tender by a mère stranger is not valid, and that to make it effectuai 
it must appear that at the time when it was made the person making 
it had the right, as principal or agent, to tender the payment of the 
debt, we find no case which holds that the act of a stranger in making 
the tender may not be rendered valid by subséquent timely ratification 
by him in whose interest it was made, and the authorities above cited 
hold to the contrary. While the rule above quoted may not be ap- 
plicable to ail cases, no reason is perceived why it should not apply to 
a case such as the présent one, where the tender was of a simple debt, 
and was made for the purpose of avoiding forfeiture under a statutory 
proceeding instituted by one co-tenant against another co-tenant. It 
could make no dift'erence to Schmidt who paid the debt. The tender 
did not involve the acquisition of any right, privilège, or property by 
the person making it, or the surrender of any property held in pledge 
or otherwise by the person to whom it was made. On principle the 
case is similar to Bennett v. Hunter, 9 Wall. 326, 19 L. Ed. 672, Tracv 
V. Irwin, 18 Wall. 549, 21 L. Ed. 786, and Atwood v. Weems, 99 Û. 
S. 183, 25 L. Ed. 471, cases which arose under the act of August 5, 
1861, to provide increased revenue on imports, etc., and the act of 
June 7, 1862, "for the collection of direct taxes in insurrectionary 
districts in the United States," in which it was enacted that the title 
"of, in and to each and every pièce and parcel of land upon which said 
tax has not been paid as above provided, shall thereupon become for- 
feited to the United States." It was insisted that the right of pay- 
ment of such a tax was limited to the actual owner. The court said : 

"But to whom did the right to make this payment belong? The obvions an- 
swer is, to the owner, either acting in person or through some friend or agent, 
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compensated or uncompensated. The terms of the act are that the owner or 
owners may pay ; and it is familiar law that acts done by one in behalf of an- 
other are valid if ratifled, elther expressly or by implication, and that such 
ratification will be presumed in f urtherance of justice." 

In the light of thèse authorities, we are of the opinion that the 
tender of payment on behalf of the plaintilï in error, if ratifiée! by 
him, was sufificient to relieve his interest in the mining claim from for- 
faiture, that the court below should hâve so instructed the jury, and 
that the instruction given was error, for which the judgment must be 
reversed and the cause remanded for a new trial. 



In re GRAESSLER & REIGHWALD. 

CONSÂNI V. BRANDON. 

(Circuit Court of Appeals, Ninth Circuit. May 20, 1907.) 

No. 1,410. 

1. BANKETJPTCy— PROCEEDINGS TO REVISE IN MATTERS OF IvAW— SCOPE. 

Baniîr. Act July 1, 1898, § 24b, c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, 
p. 3432], giving Circuit Courts of Appeals authority to superintend and re- 
vise iil matters of law, was intended to provide a sùmmary method of re- 
vising the orders of courts of bankruptcy on questions of law, and does not 
contemplate any review of facts. 

2. SAMB— JUBISDICTION OV CoURT— SUMMAEY PBOCEEDINGS FOR SUBRENDEB OP 

Assets. 

Where property of banlîrupts was taken on a void attachment and the 
proceeds paid to the plaintilï on a judgment against the banlcrupts, re- 
covered by default several weeks after the filing of their pétition in banjc- 
ruptcy, which fact was known to the plaintiff, a référée has authority un- 
der Bankr. Act July 1, 1898, § 2 (7), and section 67f, c. 541, 30 Stat. 546, 
565 [V. S. Comp. St. 1901, pp. 3421, 3450], to make a summary order re- 
quiring such proceeds to be paid over to the trustée. 

3. SAME— COMMITMENT FOR CONTEMPT. 

Where an order by a référée requiring a person to turn over money to 
a trustée in bankruptcy was within his lawful authority, the District 
Court has power to commit such person for contempt for refusai to obey 
such order. 

Pétition for Revision of Proceedings in the District Court of the 
United States for the Northern District of CaHfornia, in Bankruptcy. 

Presenting his pétition under the provisions of section 24b of the bankruptev 
act of July 1, 1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3432], the 
petitioner allèges that on or about March 15, 1906, he was ordered to appear 
before the référée in bankruptcy and show cause why he should not be or- 
dered to pay to the trustée in bankruptcy the sum of $395.96, alleged to hâve 
been received by him upon an exécution against the property of the bankrupts 
within four months after the flling of the pétition in bankruptcy ; that in re- 
sponse to said order petitioner appearêd before the référée and objected to 
his jurisdictlon to make the order, on the ground that the remedy was an in- 
dependent suit to recover sa:id money, and that the référée had no Jurisdiction 
in a summary proceeding to order the petitioner to surrender the same ; that 
the référée proceeded to the hearing of the order to show cause, and on 
April 17, 1906, made an order directing the petitioner to pay said money to 
the trustée; that on or about October 1, 1906, the trustée flled in the District 
Court for the Northern District of California his pétition for an order to show 
cause why the petitioner herein should not be punished for contempt for fail- 
Ing to oljey the said order of April 17, 1906 ; that to said order the présent pe- 
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titioner filed a written and verlfled answer ; that on November 14, 1906, saiU 
District Court adjudged the petitioner guilty of contempt, and ordered that he 
pay said sum of $395.96 within 10 days, or be eonflned In the county jail until 
the order was complied with, unless sooner released by the order of said court. 
The petitioner allèges that the said District Court erred in adjudglng him 
guilty of contempt, and in holding that the référée had jurisdictloa to make 
the order, the violation of which was held to be contempt. 

Albert P. Wheelan and Louis Ferrari, for petitioner. 
William A. Coulter, for respondent. 

Before ROSS and GILBERT, Circuit Judges, and HUNT, Dis- 
trict Judge. 

GILBERT, Circuit Judge (after stating the facts). Section 24b of 
the bankruptcy act of July 1, 1898, c. 541, 30 Stat. 553 [U. S. Comp. 
St. 1901, p. 3432], gives the Circuit Courts of Appeals authority to 
superintend and revise in matters of law the proceedings of the sev- 
eral inferior courts of bankruptcy within their jurisdiction. It was 
intended thereby to provide a summary method for revising the orders 
and décisions of courts of bankruptcy upon questions of law, and the 
section does not contemplate any review of facts. In re House, Haz- 
ard & Co., 91 Fed. 96, 33 C. C. A. 356 ; In re Purvine, 96 Fed. 192, 
37 C. C. A. 446; In re Whitener, 105 Fed. 180, 44 C. C. A. 434. 
The only question, therefore, presented for our considération on this 
pétition is whether the proper remedy of the trustée to recover the 
money which was obtained by the petitioner was a plenary suit in 
court or a summary proceeding such as he adopted. If the property 
had been in the adverse possession of the petitioner before the bank- 
rupts filed their pétition to be adjudicated bankrupts there can be no 
doubt that a plenary suit would hâve been necessary. But assuming, 
as we may under the record, the facts to hâve been, as it is claimed by 
the respondent herein that they were, that certain property of the 
bankrupts was taken upon a void attachment and that the money re- 
alized on the sale thereof was paid to the petitioner on a judgment 
entered in his favor by default against the bankrupts several weeks 
after they had filed their pétition in the District Court to be adjudicat- 
ed bankrupts, and that this was known to the petitioner, we think there 
can be no question that under the provisions of section 2 (7) and sec- 
tion 67f of the bankruptcy act, authorizing the référée to compel the 
surrender of funds to the trustée, the proceeding had before the référée 
in this case was permissible. Bryan v. Bernheimer, 181 U. S. 185. 21 
Sup. Ct. 557, 45 L. Ed. 814; Mueller v. Nugent, 184 U. S. 1, 22 Sup. 
Ct. 269, 46 L. Ed. 405; In re Breslauer (D. C.) 121 Fed. 910; In re 
Goldberg (D. C.)_ 121 Fed. 578. And, if the référée could lawfully 
make the order, it follows that the court below could deal with the 
petitioner as for contempt, and commit him to imprisonment for re- 
fusai to obey the order. Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 
269, 46 L. Ed. 405 ; Ripon Knitting Works v. Schreiber (D. C.) 101 
Fed. 810._ 

There is nothing in the pétition or in the record which is before us 
to show that the référée acted without jurisdiction, or that there was 
error in the order of the District Court. 

The application for revision is denied, and the pétition is dismissed. 
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BUSH V. PIONEER MINING CO. et al. 

• (Circuit Court of Appeals, Nintli Circuit. May 20, 1907.) 

No. 1,409. 

APPEAL— RBVIEW— DiSCBETION OF COUET— INJUNCTION— PEEMMINAEY INJUNC- 
TION. 

Tlie discrétion of a court in granting or refusing a preliminary injunc- 
tion, wliere tbe évidence is conflicting and tlie riglits of tiie parties cannot 
properly be deterniined except on final liearing, is not subject to review 
by an appellate court unless tliere bas beeu a plain disregard of facts or 
of settled principies of equity. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§ 3818.] 

Appeal from the District Court of the United States for the Second 
Division of the District of Alaska. 

Clay Allen and Hobbes & Bell, for appellant. 

Joseph Hutchison, J. C. Campbell, W. H. Metson, and F. C. Drew, 
for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, District 
Judge. 

ROSS, Circuit Judge. The appellees being in possession of a cer- 
tain pièce of mining ground near Nome, Alaska, and engaged in ex- 
tracting gold therefrom, the appellant, claiming to be the owner of an 
undivided one-fourth of the ground by virtue of a location thereof 
under the name "Big Clid Fraction Claim," made on the Ist day of 
August, 1900, by one F. F. Bowers, and by virtue of a subséquent 
location made by Bowers of the same ground on the 12th day of 
January, 1901, under the name "Daisy Placer Mining Claim," com- 
menced in the court below an action at law to recover the possession 
of the ground from the défendants, and on the same day commenced, 
in the same court, a suit to enjoin the défendants from working the 
ground or extracting therefrom any material, which actions, it ap- 
pears from the record, were Consolidated in the court below. An ap- 
plication was made by the appellant to the trial court for a preliminary 
injunction, which was heard upon numerous and voluminous affidavits 
filed on behalf of the respective parties, and resulted in an order deny- 
ing the temporary writ applied for, from which order the présent ap- 
peal cornes. 

The appellees, who were défendants in the court below, based their 
alleged rights to the ground mainly upon a location of the ground in 
controversy made by one Axel Olsen on the llth day of June, 1899, 
under the name "Bear Cub Claim," and also under an attempted re- 
location of the same ground by one Ëlmer Reed on the 5th day of 
January, 1901. The affidavits filed on behalf of the respective parties 
are very conflicting, many of those filed on behalf of the défendants 
being to the efïect that the boundaries of the Bear Cub Claim — the 
older location — were so marked on the ground that they could be 
readily traced, and that the locators thereof, and their successors 
in interest, performed the annual assessment work thereon required 
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b'y law. The sufficiency of the Bear Ctib location, as well as the fact 
as to the doing of the annual assessment work thereon by the défend- 
ants and their predecessors in interest, are contested in the affîdavits 
filed on behalf of the plaintiff in the court below. Those questions, 
as well as questions growing out of the locations under %vhich the 
appellant claims, cannot be properly determined in advance of the 
trial of the case upon the merits. There has been no such trial in the 
court below, and we do not, therefore, think it best to discuss the re- 
spective contentions in advance of their considération and détermina- 
tion by the trial court. For, as we said in the récent case of Vogel 
V. Warsing, 146 Fed. 949, 77 C. C. A. 199 : 

"Unless some convincing reason for it appears, we ought not to détermine the 
merits of a case before they are decided in tlie court below." 

It was in that case further said by this court: 

"Tlie granting or withholding of an injonction pendente lite ordinarily rests 
In the Sound discrétion of the court to which the application is made. It is 
not for this court to say whether it would hâve granted or withheld an injunc- 
tlon upon the showing which was made in the court below. We must recog- 
nize that upon that court was Imposed the responsibility of the exercise of 
Sound discrétion upon the case as it was presented. tJnless there bas been a 
plain disregard of the facts or of the settled principles of equity applicable 
thereto, the exercise of the discrétion of that court is not subject to reversai in 
this." 

Applying those settled principles to the record in the présent case, 
we must affirm the order appealed from. 
Order affirmed. 



MAKKS V. GATES et al. 
(Circuit Court of Appeals, Ninth Circuit. May 27, 1907.) 

No. 1,282. 

1. Specific Performance— Défenses to Relief— Enforcement Inéquitable. 

A contract may be perfectly légal, and yet a court of equity will not en- 
force specific performance if it is unreasonable or unconscientious or if its 
enforcement will work a hardship or injustice to one of the parties, but 
will leave the parties to their remédies at law. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Specific Perform- 
ance, §§ 152-154.] 

2. SAME— CONTBACTS ENFOBCEABLE— GEOSS InADEQUACY of CONSIDERATION. 

Défendant, for an expressed considération of $1, agreed to convey to com- 
plainant a one-flfth interest in any and ail prbperty which he should ao- 
qulre either by location, purchase, or otherwise in the territory of Alaska. 
In his bill, complalnant alleged that the real considération for the agree- 
ment was the cancellation of an indebtedness due him from défendant and 
cash advanced, amounting in ail to about $12,000; also that défendant 
had acquired certain property in Alaska, by location, purchase, and other- 
wise, exceeding in value $750,000 ; and prayed for a decree for spécifie per- 
formance. Held that, there being no limit in the contract as to the time 
or manner of acquisition of the property or as to its character or value, the 
contract was inéquitable and would not be specifically enforced, especially 
in view of the gross inadequacy of the considération as disclosed by the 
bill. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 44, Spécifie Perform- 
ance, §i 140-152.] 

154 F.— 31 
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Appeal from the District Court of the United States for the Third 
Division of the District of Alaska. 

On April 27, 1903, the appellant and the appellee William 0. Gates, entered 
into an agreement at San Francisco, Cal., as follows: 

"This agreement made and entered into this 27th day of April 1903, by and 
between William C. Gates, of Seattle, state of Washington, the party of 
the first part, and Isaac L. Marks, of the city and county of San Francisco, 
State of Oaiifornia, the party of the second part, witnesseth: 

"That the said William C. Gates, for and in considération of one dollar (1) 
to him in hand pald, the receipt whereof is hereby acknowledged, does hereby 
agrée to and with the said party of the second part that he will eonvey to 
said party of the second part a twenty (2D) per eentum interest in any and 
ail property whieh said Gates shall acquire, either by location, ^urchase or 
otherwise, in the Territory of Alaska. 

"In witness whereof the said parties hereto hâve hereunto set their hands 
and seals the day and year flrst above written." 

To enforce the spécifie performance of this contract, the appellant brought 
a suit alleging that the real considération of the agreement was the can- 
oellation of a prior indebtedness of $11,225 due- to hlm from Gates, and the 
payment by the appellant to Gates of the further sum of $1,<XK) in cash: 
that in pursuance of said agreement Gates went to Alaska, and thereafter 
and prior to June 20, 1905, the date of the commencement of the suit, ac- 
quired there, by location, purchase, and otherwise, various properties. in- 
oludiug certain specified mining elaims in the Fairbanks mining district 
of Alaska, the value of which is more than $750,000. The appellee, Gates, 
demurred to the complaint on the gronnd that it did not state facts suffl- 
cient to constitute a cause of action. The demurrer was sustained on the 
ground that t^ie contract set forth in the complaint is so unjust and in- 
équitable as not to entitle the appellant to relief. 

Miller, West & De Journel, J. C. Campbell, W. H. Metson, F. C. 
Drew, S. D. Wood, and C. H. Oatman, for appellant. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The enforcement of a contract by a decree for its spécifie perform- 
ance rests in the sound discrétion of the court — a judicial discrétion 
to be exercised in accordançe with established principles of equity. A 
contract may be valid in law and not subject to cancellation in equity, 
and yet the terms: thereof , the attendant circumstances, and in some 
cases the subséquent events, may be such as to require the court to 
deny its spécifie performance. In Pomeroy, § 400, it is said : 

"He who seeks equity Wiist do equity. The doctrine, thus àpplied, means 
that the party asking the alil pf the court must stand in eonscientious re- 
lations towards his adversàrj'; that the transaction from which bis claim 
arises must be fair and ju'st, and that the relief itself must not be harsh 
and oppressive upon the défendant." 

Said the court, ' in King y. Hamilton, 4 Pet. 311-337 (7 L. Ed. 869) : 
"But this power is to be exercised under the sound judicial discrétion of 
the court with an eye to the substantial justice of the case. When a party 
comes into a court of chancery seeking equity, he Is bound to do justice, 
and not ask the court to become the instrument of iniquity. When a con- 
tract is hard and destitute of ail equity, the court will leave parties to their 
remedy at law, and, if that bas been lost, by negUgence, they must abide 
by it. It is a settled rule, in a hill for spécifie performance of a contract, 
to allow a défendant to show that it is unreasonable or unconscientious." 
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In Willard v. Tayloe, 8 Wall. 567 (19 L- Ed. 501), Mr. Justice Field 
said: 

"In gênerai it may be sald that tlie spécifie relief will be granted when it 
is apparent, from a vîew of ail the circumstances of tlie particular case, 
that it will subserve the ends of justice, and that it will be withheld when, 
froni a like vie\f, it appears that it will produce hardship or injustice to 
eitlier of tlie parties. It is not sufflcient, as shown by the cases cited, to 
call forth the équitable interposition of the court that the légal obligation 
under the eontract to do the spécifie thing desired niay be perfect. It must 
also appear that the spécifie enforcement will worli no hardship or injustice, 
for, if that resuit would follow, the court will leave tlie parties to their 
l'emedies at law." 

In Pope Manufacturing Co. v. Gormully, 144 U. S. 224-236, 12 Sup. 
Ct. 632, 637, 36 L. Ed. 414, Mr. Justice Brown said : 

"ïo stay the arm of a court of equity from enforcing a eontract, it is by 
no means neeessary to prove that it is invalid; from time to time immémorial 
it has been the recognized duty of such courts to exercise a discrétion, to 
refuse their aid in the enforcement of unconscionable, oppressive, or in- 
iquitous eontracts, and to turn the party claiming the benefit of such eon- 
tract over to a court of law." 

The eontract in the présent case had, at the time when it was made, 
no référence to any property then owned by the contracting parties, or 
even to property then in existence. It did not obligate the appellee, 
Gates, ever to go to Alaska or to acquire property there. It bound him 
during his lifetime to transfer to the appellant a one-fifth interest in 
ail property of every description that he might acquire in Alaska by 
whatever means, whether by location, purchase, devise, gift, or inheri- 
tance — property of which neither party could know even approximately 
the value. It was a bargain made in the dark. The complaint is silent 
as to the means whereby the property therein described was obtained 
by Gates. It allèges that its value is more than $750,000. For aught that 
appears in the complaint to the contrary, the appellee, Gates, purchased 
this property and paid therefor its full value. The appellant, for the 
payment of $1,000 in cash and the cancellation of a debt of $11,225, 
which may or may not hâve been valid or collectible, now cornes into a 
court of equity and asks the court to decree that the appellee, Gates, 
transfer to him property of the value of more than $150,000. If he 
now has the right to such relief, it follows that he may hereafter sus- 
tain suits to acquire a like interest in ail property of every nature and 
description which Gates may at any time obtain in Alaska, and that such 
right will end only with the life of Gates. Courts of equity hâve often 
decreed spécifie performance where the considération was inadéquate, 
and it may be said in gênerai that mère inadequacy of considération is 
not of itself ground for withholding spécifie performance unless it is so 
gross as to render the eontract unconscionable. But where the consid- 
ération is so grossly inadéquate as it is in the présent case, and the 
eontract is made without any knowledge at the time of its making on the 
part of either of the parties thereto of the nature of the property to 
be aflfected thereby, or of its value, no équitable principle is violated if 
spécifie performance is denied, and the parties are left to their legai 
remédies, if any they hâve. In King v. Hamilton, supra, spécifie per- 
formance of a eontract for the sale of a patented grant of land within the 
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Virginia Military District was denied in a case where the patent speci- 
fied, and the parties understood, that the grant contained l.SSSVa acres, 
and it subsequently appèared from a survey that it contained 876 acres 
in excess of that quantity. In Day v. Newman, 10 Ves. Jr. 300, Lord 
Alvanley refused to enforce the spécifie performance of an agreement 
for the sale for £30,000 of an estate worth only £10,000. There was no 
actuâl fraud in the case, but the inadequacy was so great that the court 
would not enforce it. In Earl of Chesterfîeld v. Jansen, 2 Ves. Sr. 
125, Lord Hardwicke declared unconscionable a contract whereby an 
expectant heir, in considération of £5,000, obligated himself to pay £10,- 
000 out of his grandmother's estate if he survived her, but was to pay 
nothing if she survived him. In Mississippi & Missouri R. R. Co. v. 
Cromwell, 91 U. S. 643, 33 L. Ed. 367, Mr. Justice Bradley said: 

"He eomes into court ■with a very bad grâce when he asks to use its 
extraordinary power to put hlm in possession of $30,000 wortli of stock 
for whjch he paid only $50. Tlie court is not bonnd to shut its eyes to 
the évident character of the transaction. It will never lend its aid to carry 
out an unconscionable bargain, but wlU leave the party to his remedy at 
la-w." 

The facts presented in the complaint are not such as to entitle the 
court to retain the case for the assessment of such damages as the ap- 
pellant may hâve sustained for breach of the contract. A court of 
equity will not grant pecuniary compensation in Heu of spécifie per- 
formance unless the case ' presented is one for équitable interposition 
such as would entitle the plaintiff to performance but for intervening 
facts, such as the destruction of the property, the conveyance of the 
same to an innocent third person, or the refusai of the vendor's wife to 
join in a conveyance. Cooley v. Lobdell, 153 N. Y. 596, 47 N. E. 783 ; 
Matthews v. Matthews, 133 N. Y. 679, 31 N. E. 519 ; Bourget v. Mon- 
roe, 58 Mich. 573, 25 N. W. 514; Eastman v. Reid, 101 Ala. 320, 13 
South. 46 ; Milkman v, Ordway, 106 Mass. 233. 

The decree of the court below is affirmed. 



FIDELITÎ & CASUALTY 00. OF NEW YORK v. THOMPSON, 

(Circuit Court of Appeals, Eighth Circuit. May 18, 1907.) 

No. 2,435. 

1. Tbial— Motion for Directed Verdict— Denial—Waiveb. 

A motion for a directed verdict at the conclusion of plaintifE's case In 
chief is waived by défendant'» introduction of évidence In its own be- 
half. 
' [Ed. Note. — For cases In point, see Cent. Dig. vol. 46, Trial, § 983.] 

2. Writ of Erbor— Eevibw — Necessity of Exception. 

A motion for a directed verdict at the close of ail the évidence Is 
waived, where a direct ruling thereon is not inslsted on and no excep- 
tion Is reserved. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 2, Appeal and Error, fi 
1583.] 
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& Same— Motion for New Teial— Review— Disceetion or Trial Coubt. 

The déniai of a motion for a new trial in a fédéral court is an exercise 
of discrétion which is not reviewable by the Circuit Court of Appeals. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 3, Appeal and Er- 
ror, I 3804.] 

4. Iksijkance— Accident Polict— Blood Poisonino. 

An accident policy covered, inter alla, blood poison sustalned by physl- 
clans or surgeons resulting from septic matter Introduced into the System 
through "wounds" suffered in professional opérations. PlaintifC, a den- 
tist, was operating on a patient, who suddenly coughed, and particles of 
septic matter from bis mouth were thrown against the mucous mem- 
brane of plaintiff's eye. The septic matter, without abradlng, penetrating 
or bruising the membrane, infected it and caused blood poisoning. Held, 
that plaintiff had not received any wound, within the meanlng of the pol- 
icy, and was not entitled to recover under such provision. 

[Ed. Note. — Accident Insurance, risics and causes of loss, see note t» 
National Accident Society v. Dolph, 38 G. O. A. 3.] 

6. Same— "WouNDs"— Définition. 

It was error (or the court under such clrcumstances to charge that the 
term "wound" as used in the policy included any lésion of the body re- 
sulting from external violence, whether accompanied by a rupture of the 
skln or mucous membrane or not. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

George L. Nye (W. Scott Bicksler and Edmon G. Bennett, on the 
brief), for plaintiff in error. 

Charles A. Murray (Thomas B. Stuart, on the brief), for défendant 
in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

VAN DEVANTER, Circuit Judge. This writ of error challenges 
a judgment obtained by the assured upon a policy of accident insur- 
ance. By three several assignments of error we are asked to say that 
there was no substantial évidence to sustain a finding for the plaintiff, 
and therefore that a verdict for the défendant should hâve been directed. 
One of thèse relates to the déniai of a motion for a directed verdict 
made by the défendant at the conclusion of the plaintiff's case in 
chief, another to the disposition of a like motion made at the conclu- 
sion of ail the évidence, and the other to the déniai of a motion for a 
new trial. 

Of thèse assignments it is sufïicient to observe that the first motion 
and the exception to its déniai were waived, because the défendant 
proceeded to introduce évidence in its own behalf (School District v. 
Chapman [C. C. A.] 152 Fed. 887) ; that the second motion was also 
waived, because a direct ruiing thereon was not insisted upon, and ne 
exception was reserved in that connection (Newport News, etc., Co. v. 
Pace, 158 U. S. 36, 15 Sup. Ct. 743, 39 L. Ed. 887; National Bank 
of Boyertown v. Schufelt, 76 C. C. A. 187, 145 Fed. 509) ; and that 
error cannot be assigned upon the déniai of the third motion, because 
in the fédéral courts a motion for a new trial is addressed to the 
sound discrétion of the court (St. Louis Southwestern Ry. Co. v, 
Wainwright [C. C. A.] 153 Fed. 624). In thèse clrcumstances the 
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défendant is not in position to question the submission of the issues to 
the jury. 

B}^ the policy the plaintiff was insured "against disability * * * 
resulting directly, and independently of ail other causes, from bodily 
injuries sustained through external, violent and accidentai means," 
and it was declared therein: 

"This policy, subject otherwise to ail its terms and conditions, covers blood 
poîsouing sustained by phj'Siciaus or surgeons resulting from septic inatter 
introdiiced into the system tlu-ougli wounds sutïered in professional opéra- 
tions." 

There was évidence tending to show that the plaintifï, as stated 
in the policy, was an operating dentist; that during the life of the 
policy a patient, upon whom he was in the act of professionally operat- 
ing for affected teeth, suddenly coMghed, and thereby particles of sep- 
tic matter were conveyed from the patient's mouth to the conjunctiva, 
or mucous membrane, of the plaintiff's left eye ; that the septic mat- 
ter infected this membrane and was thus introduced into his system, 
and that he was in conséquence wholly disabled from practicing his 
profession for a period of 10 weeks, and partially disabled for a suc- 
ceedirig period of 26 wéeks. There was also évidence that he felt the 
impact of the particles upon the surface of the eye, but no évidence 
that it produced any pain at the time, or abraded, penetrated, broke, 
or bruised the conjunctiva, or that the septic matter was introduced 
into his System otherwise than through the process of infection, in like 
manner as if the particles had entered the nose, mouth, or throat and 
had lodged upon and infected the. mucous membrane thereof. The 
défendant requested the court to include the following in its charge to 
the jury: 

"You are instructed that, by the ternis of the plaintiff's policy of Insurance, 
it is made to cover blood poisoning sustained by a physlcian or surgeon 
resulting from Septic matter introduced into the system through wounds 
snffered in professional opérations; but you are also instructed that there is 
no évidence of the plaintiff having received any wound, and he must recover, 
if at ail, upon other provisions of the policy." 

But the court denied the request, and included in the charge the fol- 
lowing définition of the word "wound," taken from the Century Dic- 
tionary : 

"In surgery. a solution of the continuity of any of the tissues of the body, 
in\olving also the slvin and mucous membrane of the part, caused by some 
external agent, and not the resuit of disease. In médical jurisprudence, any 
lésion of the body resulting from external violence, whether accompanied or 
not by rupture of the skin or mucous membrane — thus difCering from the 
meaniug of the Word whéii used in surgery." 

Exception was taken to the refusai to instruct as requested, and 
to the définition given to the word "wound," and error is assigned upon 
both. . ■,, 

Without doubt, it is essential to a right of recoveryunder the pro- 
vision relating to blood poisoning that the septic matter should hâve 
been introduced into the system through a wound; and this much, as 
we understand it, is conceded by counsel for the plaintiff. What, then, 
is â wound within the meaning of this provision? No purpose would 



SPRING8 & CO. V. CARPENTER. 487 

be served by stating the various meanings ascribed to the word by 
lexicographers, writers on médical jurisprudence, and judges, for tliey 
ail recognize that one of its well-recognized meanings — that principal- 
ly employed in surgery— includes an abrasion, breach, or rupture of 
the skin or mucous membrane, whereby animal venom or virus, or 
some impure, poisonous, or irritating matter, may gain entrance to the 
underlying tissues and contaminate the blood ; and this, as we think, 
is the sensé in which it is employed in this provision. It is there used 
only in respect of physicians and surgeons when performing profes- 
sional opérations, and then only in respect of a bodily injury through 
which septic matter may be introduced into the System and resuit in 
blood poisoning. Plainly, therefore, it refers to such a wound as re- 
moves the protection given to the tissues and blood by the skin and 
mucous membrane and so permits of the introduction of septic matter 
capable of poisoning the blood ; in other words, it refers to an abra- 
sion, breach, or rupture of the natural covering through which the 
septic matter may gain entrance. As so employed, it does not embrace 
such a wound as is described in the latter portion of the définition 
given in the charge, and does not include the blowing against the eye 
of that which does not mechanically abrade, break, or rupture the con- 
junctiva, but merely communicates to it an infections disease by con- 
tact with its outer surface. So far as is disclosed by the évidence, 
the immédiate meçhanical efïect of the particles blown into the plâin- 
tifï's eye was not différent from what it would hâve been if they had 
consisted of so much pure rain water ; they did not wound it, but in- 
fected it from the exterior, operating in like manner as do some other 
species of infecting matter when they come in contact with the un- 
broken skin or mucous membrane of other parts of the body. Indeed, 
it appears that the pathogenic germs in what was blown into the eye 
were chiefly pneumococci, which, if carried into the lungs, produce 
pneumonia ; but it would not be said in such a case that the infection 
of the lungs was through a wound. 

Our conclusion is that the instruction requested should hâve been 
given, and also that the latter part of the définition which was given 
to the word "wound" is rendered inappropriate by the other terms of 
the provision relating to blood poisoning. 

The judgment is accordingly reversed, with a direction to grant a 
new trial. 



SPRINGS & CO. V. CARPENTER et al. 

(Circuit Court of Appeals, Fourtli Circuit. May 31, 1907.) 

No. 735. 

Gaming— Spéculative Transactions— Sales fob Future Delivery— Notes— 
Validity. 

It was 110 défense to a note given to plaintiffs for balance due them on 
certain transactions in the purehase and sale of cottou for future deliv- 
ery in accordance with the rules of the New York Cottou Exchange that 
the transactions were mère gambling contracts and that the note was given 
to secure losses, in the absence of proof tliat plaintiffs had knowledge 
of defendant's Intention durlng such transactions, If such intention ex- 
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isted, not to receivethe cotton purchased by plaintiffs for them under th© 
contracts nor to deliver tliat sold on the maturity of the contracts. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 24, Gaming, §§ 39-44 ; 
Tol. 7, Bills and Notes, § 975.] 

In Error to the Circuit Court of the United States for the District 
of South Carolina, at Greenville. 

C. P. Sanders (H. E. De Pass, on the brief), for plaintiff in error. 
H. J. Haynsworth, for défendants in error. 

Before GOFF, Circuit Judge, and WADDILD and BOYD, District 
Judges. 

GOFE, Circuit Judge. The plaintifïs below, plaintiffs in error hère, 
instituted this suit to recover the amount due on a note held by them, 
executed by the défendants below, now défendants in error. The de- 
fendants in their answer pleaded that the transactions, in settlement of 
which the note in suit was given, were ail gambling transactions, and 
that said note was simply security for losses which had accrued on 
certain gambling contracts for the future delivery of cotton, without 
any intention on the part of défendants, or either of them, or of the 
other parties thereto, to take or deliver said cotton, the purpose being to 
speculate upon the rise and f ail of the markets ; and that the transac- 
tions mentioned were in violation of the laws of the state of South 
CaroHna, whereby said note became void. Upon the trial before the 
jury the plaintifïs introduced évidence showing the nature of the con- 
tracts, and that under the rules of the New York Cotton Exchange, 
where the cotton was purchased and sold, such contracts required the 
actual delivery of the cotton, and also that such contracts were made 
in contemplation of such actual delivery. The plaintifïs testified that 
they had no knowledge of any intention on the part of défendants not 
to receive or deliver cotton when the contracts matured. The évidence 
ofïered by défendants did not show knowledge on the part of plaintiffs 
of the intention of défendants not to receive or deliver the cotton on 
the maturity of the contracts, other than that indicated by the character 
of the contracts themselves. At the close of the testimony the plaintiffs 
moved the court to direct a verdict in their favor, as the undisputed 
testimony demonstrated that the cotton was bought, and the contracts 
were made, under the régulations of said Cotton Exchange, and that 
they contemplated the actual delivery of the cotton, which was actu- 
ally delivered when such contracts matured. The court below refused 
to 80 direct, but instructed the jury that it was the duty of the défend- 
ants to satisfy them that it was the intention of défendants, when 
they entered intô the contracts, to gamble on the future price of 
cotton, and also that plaintiffs knew of such intention. The jury found 
for the défendants. The question we bave to dispose of on this writ 
of error relates to the refusai of the court below to direct a verdict for 
the plaintiffs in error. 

This court has heretofore construed the statute and announced the 
law applicable to this case. Parker & Co. v. Moore, 115 Fed. 799, 
53 C. C. A. 369. We do not fînd it necessary in the case we now dis- 
pose of to either add to or detract from the conclusions we then reached. 
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We refer to tliat case as one controlling this. We find nothing in this 
record showing that the plàintiiïs below knew of the intention of the 
défendants below — if in fact they had such intention — not to receive 
the cotton bought for them under their contracta upon their orders. 
This being so, on the testimony sùbmitted to the jury, and from ail 
proper inferences deducible therefrom, there was no conclusion that 
reasonable men should hâve reached, save only a verdict for the plain- 
tiffs. It was therefore a matter of law for the décision of the court, 
and it erred in not directing a verdict. 

The case will be remanded, with directions to set aside the verdict 
and grant a new trial. 

Reversed, 



EAINBOW et al. v. YOUNG, Sheriflf. 
(Circuit Court of Appeals, Eighth Circuit. June 7, 1907.) 

No. 2,583. 

Habeas Cobpiis— Mode of Review— Writ op Eeror. 

Under Rev. St. §§ 763, 764 [U. S. Comp. St. 1901, pp. 694, 595], author- 
jzing an appeal from the final décision upon an application for a writ 
of habeas corpus or upon such writ when issued, a final order of the 
Circuit Court denying petitioner's application for discharge on a writ of 
habeas corpus cannot be reviewed by the Circuit Court of Appeals on a 
writ of error. but only on an appeal. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 25, Habeas Corpus, 
§ 102.] 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

A. W. Lane, Asst. U. S. Atty. (Charles A. Goss, U. S. Atty., on the 
brief), for plaintifïs in error. 

Thomas L. Sloan (W. E Whitcomb, on the brief), for défendant in 
error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and RIN- 
ER, District Judge. 

VAN DEVANTER, Circuit Judge. By this writ of error Charles 
Green Rainbow, James Fisher, and Peter Décora challenge a final 
order of the Circuit Court denying their application for a discharge 
upon a writ of habeas corpus. Such an order is not subject to review 
upon writ of error, but only upon appeal (Rev. St. 763, 764 ; Act 
March 3, 1885, 23 St. 437 [U. S. Comp. St. 1901, pp. 594, 595] ; In re 
Neagle, 135 U. S. 1, 43, 10 Sup. Ct. 658, 34 L. Ed. 55; In re Morris- 
sey, 137 U. S. 157, 11 Sup. Ct. 57, 34 L. Ed. 644: Rice v. Ames, 180 
U. S. 371, 31 Sup. Ct. 406, 45 L. Ed. 577; Fisher v. Baker, 203 U. 
S. 174, 182, 27 Sup. Ct. 135, 51 L Ed. 143), and therefore we are not 
at liberty to consider the questions sought to be presented, although 
ably discussed by counsel. 

The writ is accordingly dismissed. 
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MATIIEWS GRAVITY CAERIER CO. v. LISTER et al. 

<Clreuit Court, D. Minnesota, F<>urlîi Division. November 16, 1906.) 

' ; No.,:',7A3. 

1. Patents-^Stjit fob Infringement-^Estoppel of Assignor to Deny Va- 

LïDITy. 

; One of the patentées of a device wlio jolned in an asslgnmeut of the 

patent is estopped to deny the yalidity of any of its claims wlieu sned 

by the assignée for its infringemént, and the estoppel extends to a cor- 

' " poratiôu which he was Instrumental ia formiug and in wliieh he is a stoclc- 

holder. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 38, Patents, §§ 182Jà- 
186.1 

2. Same— Pkelimisary Injunotion. 

The showing madeasto infringemént of a patent on a motion for a 
preliminary injunotion hcUl insufiicient to warrant the grauting of such 
injunctioh. 



In Equity. On motion for preliminary injunction. 

, Paul & Paul, for cdmplainant. 
John E. Stryker, for défendant. 

LOÇHREN, District Judge (prally). This is an application in a 
patent suit for a temporary injunction restraining the défendants from 
putting machines on sale which are claimed to infringe the device 
that is manufactured by the complainant. It is unusual in a pat- 
ent case to issue a ternporary injunction, because the questions as to 
the validity Of the patent and of the infringemént each require, or- 
dinarily, careful examination, and therefore such a remedy is rarely 
alioweduntil a final hearing. Now, in thi.s case, under its partictilar 
circumstances, I apprehend the question of the validity of the com- 
plainant 's jpateht cannot be raised by the défendants, because it ap- 
pears that Mr. Lister was one of the patentées, and is one of the as- 
signors of the patent to the complainant, the same patent which the 
complainant claims is being infringed, and he is estopped from deny- 
ing the validity of that patent, and I apprehend that this estoppel goes 
to the extent of ail the claims in the patent; that is, that they must 
be regarded, as against him, as being valid to the extent for which 
those claims were allowed in the granting of the patent. And undef 
the circumstances I apprehend that the same estoppel will apply to 
thpse who are associated with Mr. Lister in the corporation which he 
has been the principal promoter in forming, the défendant corpora- 
tion, and the parties now associated with him in manufacturing and 
putting upon the market the device which is claimed to infringe this 
patent of the complainant. Otherwise the rule of estoppel in such 
cases would, be pf no avail, because a party could easily avoid it by 
taking to himself associâtes as partners, pr especially by forming a 
corporation, which, at the présent time, is as readily formed as a part- 
nership, bringing in other persons who, if they were separate from 
him, would not be bpund by the estoppel. I think the rule that was 
stated in the Pendergast Case (Continental Wire Fence Cp. v. Pender- 
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gast [C. C] 126 Fed. 381) and in the case decided by Judge Lowell 
(Mellor V. Carroll [C. C] 141 Fed. 992) is undoubtedly a correct one, 
and that in ail such cases an estoppel applies. 

So, as to the validity of this patent, I think that upon this hearing- 
there need be no further examination; that the court must regard the 
patent, as against the défendants in this case, as valid. But before 
preHminary injunction can issue the court must be satisfied, not only 
of the validity of the patent as against the défendants, but also 
as to the fact of the infringement. That is a more serious question 
on this hearing, because it cannot be disposed of upon any such 
rule as the other question of the validity can be. Thèse devices are 
very similar as they are constructed by the complainants and by the 
défendants at the présent time, but they are not in either case pioneer 
inventions. Conveyors more or less similar to thèse hâve been in use 
for the purpose for which thèse are used for a long time for varions 
uses and purposes, and the most that any inventer could obtain recently 
would be a patent for what might be called an improvement, or a 
change, and for substantially the particular machine which he invented, 
and which would cover what would be substantial équivalents of such 
invention. Also the estoppel would apply so far as the défendants are 
concerned, I apprehend, to the machine as it was made by the com- 
plainants with Lister at the time that Lister sold the patent to the com- 
plainants. If they had made any variation from the description of 
the claims of the patent, I am inclined to think that the machine as it 
was being made by them at the time that the patent was sold would 
be considered to be a machine that was covered by the patent which 
he transferred. But, of course, that estoppel would not then apply 
to any one else, and right hère arises a question as to what its efïect 
would be as to this other claiméd invention of Mr. Hiller under which 
he obtained a patent. Certainly, if he had no connection with M^. 
Lister at that time, he was perfectly free, as anybody else, to invent 
some other machine coming as near as he saw fit to the machine of 
the complainant, if he avoided infringing, and to obtain a patent for 
it ; and if he obtained such a patent upon an application upon what 
he had donc prior to any connection that he had with Mr. Lister, I 
am inclined to think that his rights would not be eut ofif by any busi- 
ness connection he might afterwards make with Mr. Lister. And if 
it was a valid patent, one that did not infringe the patent of complain- 
ant, then this company that was formed, with Mr. Lister as one of the 
members and proinoters, would hâve the right to manufacture it. 

Now, the serious question in the case is whether it is perfectly clear 
that this patented machine manufactured by the défendants at the prés- 
ent time does infringe upon the complainant's patent. There are very 
strong similarities between them, even the appliance which is described 
in the lettérs patent of the complainant and that which is described in 
the letters patent of Mr. Hiller; but there are also diversities in the 
construction, from the fact that the sides are différent, one of them 
having only one and the other two rails on each side on which the 
wheels rest, and the fact that Mr. Hiller also describes and claims, or 
describes at any rate, the bail bearings on the wheels, which are not 
described in the patent of the complainant, and there may be some 
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question as to whether the side rails described in the complainant's 
patent and this manufactured by the défendants are mechanical équiva- 
lents — the single side rails in Hiller's patent for the double side rails 
that are described in the patent of the complainant. In each case they 
serve the same purpose. They support the wheels, and the weight, of 
course, that is carried on the wheels. Whether one could be called 
the mechanical équivalent of the other, as they are constructed, I do 
not know that I should feel able to say with entire confidence. I am 
inclined to think that that matter is a subject of sufïicient doubt, so 
that it should be left until a fuller hearing. 

I will deny the motion. 

Mr. Paul : As to both défendants, your honor? Are we not entitled 
to a preliminary injunction as against Mr. Lister? 
The Court; I think it will hâve to include ail the défendants. 



LAilBERT SNTDEB CO. v. AMERICAN VIBRATOR CO. et al. 

(Circuit Court, D. Maryland. August 8, 1906.) 

Patents— Suit tob Infringement— Pbelimikabt Injunction. 

Evidence considered, on a motion for a preliminary Injunctîon to re- 
straln Infrlngement of a patent, and held not to sustaln the clalm of 
the défendant that the Infrlnglng articles sold by hlm were the same that 
had been seized and sold under an attachment aga:inst a llcensee of com- 
plainant, and an injunction against thelr sale granted, thelr infrlnglng 
character belng clear. 

In Equity. Suit for infringement of patent. On motion for pre- 
liminary injunction. 

Wm. R. Davis and Chas. D. Davis,, for complainant. 
, Wm. D. i,. Borum and Edward N. Rich, for défendants. 

MORRIS, District Judge. This is an application for preliminary 
injunction to restrain the sale of a device manufactured under patent 
No. 773,234, October 25, 1904, for improvement on vibratile apparatus 

franted to Lambert Snyder, assigner to the Lambert Snyder Company, 
'he Lambert Snyder Company granted a license, dated November 2, 
1904, to the Lambert Snyder Vibrator Company, to manufacture and 
sell the patented device, and acting. under that license the Lambert 
Snyder Vibrator Company contracted with the Bayldon Machine & 
Tool Company of Jersey City to make for it certain parts of the de- 
vice and to assemble them, together with other parts to be fumished 
by the vibrator company, thus making the completed device. Con- 
tentions arose, and the vibrator company refused to pay the balance 
of the manufacturing company's bill, amounting to $470.45. There- 
upon, the manufacturing company, in order to pay their unpaid ac- 
count, issued process of attachment against the vibrator company and 
levied upon the goods in their own possession, and the sheriflf sold 
them to a purchaser, who bought them in for the manufacturing 
company. 

The défendant Jenkins in this case has adopted the name of the 
American Vibrator Company, and claims to hâve purchased directly 
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or indirectly the goods thus sold to the manufacturing company, and 
has set up in the business, as a rival competing with the Lambert 
Snyder Company, the complainant, the owner of the patent. 

The complainant contends that the license to the Lambert Snyder 
Vibrator Company had been revoked and surrendered on November 
2, 1905, for nonpayment of the royalty contracted for, and that when 
the sherifî's sale took place the licensor had no right to manufacture 
or sell the device. I do not find it necessary to pass on this question. 
It must be conceded however, that if the goods now being sold b}^ 
the défendant are not the goods seized and sold by the sheriff, then 
the défendant is selling the patented device in défiance of the rights 
of the patentée. There is no schedule of the goods actually seized 
and sold by the sheriff, and there is no definite statement, from 
any authentic source whatever, of just what was seized and sold. At 
the first hearing on April 33, 1906, the attention of the défendant was 
expressly called to this ; but, notwithstanding a sufficîent time has 
elapsed, the omission has not been supplied. 

From the évidence which has been produced, it appears that the ac- 
count upon which the ' attachment was based was for parts of devices 
manufactured from December, 1904, to September, 1905, on account of 
which $615 had been paid, leaving due $470.45. A large proportion of 
thèse devices undoubtedly had been delivered, and it is so stated by Bel- 
den, gênerai manager of the tool works. It seems reasonably certain 
that the Bayldon Machine & Tool Company could not then hâve had re- 
maining on hand more than 1,500 of the devices, supposing ail the parts 
to hâve been assembled and the devices complète, and starting with 
that, as the extrême quantity bought in by the tool company at sheriff 's 
sale December 7, 1905, it is impossible to believe, as the défendant 
now asserts, that about January 16, 1906, he or his predecessor in 
business purchased from the Bayldon Machine & Tool Company, be- 
tween 4,000 and 5,000 of the plaintiff's vibrators, which enables them 
to enter the business in a large way in compétition with the complain- 
ant. This startling discrepancy was made apparent at the first hear- 
ing April 23, 1906, and the application was adjourned over to give 
the défendant an opportunity of explaining it; but no satisfactory 
explanation has been given. 

The devices now being sold by the défendant are unquestionably 
made in accordance with the patent of the complainant, but it is im- 
possible to believe that they are those sold at the sheriff's sale. 

The license to the vibrator company was surrendered to the parent 
company on November 3, 1905, and, to say the least, no more vibra- 
tors could be lawfully made under it after that date. The affidavits 
make it reasonably certain that the 4,000 or 5,000 devices sold by the 
tool company, and which the défendant is now selling, were made, 
not Under any contract with the licensee, but in défiance of the plain- 
tiff's rights, and the sale of them should be enjoined. 
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In re BOOSS. 

(District Court, E. D. Pennsylvania. April 8, 1607.) 

No. 2,544. 

1. Bankbuptoy — Pboceedings Befobe Befebee — Tbial. 

Where a party bas had an opportunlty to call and examine Iiis wit- 
nesses in a proceeding before a référée in bankruptcy and the niatter is 
closed, lie should net be pennitted to reopen the case for tbe purpose of 
introducing omitted évidence, uniess tbere is a spécial reason therefor. 

2. Same— Exemptions— Insurance Policies. 

Pennsylvanie Acts 1868 (P. L. 103) provides that ail life insuranee poli- 
cies whicb shall bave been taken out for tbe beneflt of or bona Me as- 
signed to tbe wlfe or cbildren or apy relative dépendent On the insured 
shall be vested In the beneficiary free and clear from ail claims of insured's 
cr'editors, and Aet May 1, 1876, § 25 (P. L. 60), déclares that a life Insur- 
ance po|icy expressed to be for the beneflt of any married woman, whether 
procùred by herself, her husband, or any other person, shall inure to her 
separate use and beneflt and to that of her cbildren, independent of her 
husband or his creditors, etc. Held, that a policy on the life of a bank- 
rupt payable to him If living at the expiration of 20 years, and in the 
event of bis death before that date to his wife, if living, othervvise to 
his creditors, was exejnpt to the bankrupt under the state law, aud was 
therefore exempt under Bankr. Act July 1, 1898, c. 541, § 6, 30 Stat. 548 
[U. S. Oomp. St. 1901, p. 3424], providing that exemptions pïescribed by 
the state laws shall be allowed in bankruptcy. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 6, Bankruptcy, § 664.] 

In Bankruptcy. Sur trustee's claim to insuranee policy. 
The following is the certificate of Référée in Bankruptcy Richard S. 
Hunter : '• \ 

To the Honorable the Judges of the District Court: . 

The référée hereby certifies under gênerai order No. 27 and upon request of 
coijnsel- l'or trustée : (1) That claim was made by the trustée to a certain in^ 
surance policy taken out by the bankrupt in the Provident Life & Trust Com- 
pany, providing for tbe paynient of .$2,000 to the bankrupt upon March 6, 1917, 
provided thàt he should be living at that date, but in the event of his decease 
before that date, then to pay the said sum to his wife if living, otherwise to 
liis executors. The said policy had been in force for a period of ten years. 

(2) That upon argument had the référée disallowed the claim of tlie trustée. 

(3) That the référée was asked by the trustée to instituée an inquJry Into a 
certain assignment of the policy for a loan by the insuranee company, wliich 
thé référée ref used as irrélevant. (4) That upon exceptions to his flnding, and 
upon argument of said exceptions, the référée refused to alter his previous 
finding. 

The exact point deeided by the refereé is that under the sixth section of the 
bankruptcy act (Act July 1, 1898, e. 541, 30 Stat. 548 [U. S. Comp. St. 1901, 
p. 3424]), and the décisions thereunder ; and under the Pennsylvania Aet of 
April 15, 1868 (P. L. 103), and of Act May 1, 1876, § 25 (P. L. 60), a policy of in- 
suranee taken out for the beneflt of or bona fide assigned to the wife or cbil- 
dren of the bankrupt is vested in them free and clear of ail claims of creditors 
of tbe bankrupt. The référée annexes his flnding on the trustee's claim, the ex- 
ceptions thereto, the pétition bf tbe trustée for leave to présent testimony, the 
referee's finding on the exceptions, and the request of counsel for certiflcatioli. 

Ail of whieh is respectfully submitted. 

The following is the referee's finding on the trustee's claim, above 
referred to : 

The policy of insuranee is in the endowment forni, aud provides that, if the 
bankrur)t shall die within 20 years from the issuance of tlie policy, the amount 
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sball lie ptiUl to bis wife. If, however, he survives the 20 years, tbe amouut 
(lue on the policy shall be liaid to hiui. The policy has been in force for a 
period of 10 years. 

Under the slxth section of the act of July 1, 1898 (30 Stat. 548, c. 541 [U. S. 
Comp. St. 1901, p. 3424]) exemptions whieh are prescribed by the state law 
shall be allowed in bankruptey, and this is interpreted by the Siipreuie Court 
of the United States in Holden v. Stratton, 14 Ani. Banlir. Kep. m, 198 U. S. 
202, 25 Sup. et. 65G, 49 L. Ed. 1018, to apply to policies of life Insurance which 
are exempted by the state law from the elalms of ereditors. The décision in 
that case was that under a statute exempting from ail liability (or any debt 
the proceeds or avails of "ail life insuranoe," the proceeds of a semitontine 
or paid-up policy are exempt, and that section 70a of the act of July 1, 1898 
(30 Stat. 565, c. .541 [U. S. Comp. St. 1901, p. 3451]), does uot apply to such 
policies, even though they hâve a cash suri-ender value. 

By thePennsylvania act of April 15, 1868 (P. L. 103), it is euaeted that ail 
policies of life insurauce or annuities ou the life of any person which ma.y 
hereafter mature, and which bave been or shall be taken out for the benefit of, 
or bona fide assigned to the wife or children or any relative dépendent upon 
sueli person, shall be vested in such wife or children or other relative f ree and 
clear from ail claims of the ereditors of such person. And by the act of May 
1, 1876, providing for the incorporation of Insurance companies (section 25 [P. 
L. 60]), a policy of Insurance issued by any company incorporated uuder tliis 
act on the life of aiiy person expressed to be for the beneflt of any married 
wonian, whether procnred by her, lier husband, or any othef person, shall inure 
to her separate use aud benefit and that of her children independently of her 
husband or bis ereditors. Thèse acts are apparently conclusive against the 
trustée in the présent instance ; but it has been ingeniously argued by his 
counsel that at the time of the passage of the act of 1868 tlie varions forms 
of policy which combine iusurance with investment were unliuown, and that 
tontine and endowment policies talce from a man's ereditors nioneys under the 
guise of premiums which are afterwards to be returned to liim at the expira- 
tion of a fixed period ; and that, therefore, the husband's interest in such 
policy properly passes to the trustée and can be sold by the trustée for what- 
ever it is worth. This, hovrever, is contrary to the plain language of the act 
of 18()8, and is, moreover, directly denied in Holden v. Stratton, a case decidert 
in 1905 upon a semitontine policy. 

The référée disallows the claiin of the trustée to this iiolicy, aud direct.'; 
tliat the saine be deiivered to counsel for the banlirupt, ui)on payment, how- 
ever, of the premium paid to tlie insurance company by the trustée. 

Charles B. Harding, for trustée. 
Abrani Peterzell, for bankrupt. 

HOLLAND, District Judge. We approve the conclusions of the 
référée in this case. While we think every facility and opportunity 
shoukl be affqrded parties interested in bankrupt estâtes to présent 
their évidence in support of contention.s in which they may be inter- 
ested, there is a liniit beyond which it would be impracticable and im- 
prudent to go. After a party has had an opportunity to call and ex- 
amine his witnêsses and the matter is closecl, unless there is some es- 
pecial reason for it, the référée should not be expected to again open 
the case. A party cannot be permitted to reopen a case whenever he 
finds that he has not produced some évidence which he subsequently 
concludes would hâve been an advantage to him. I.,ike ail other liti- 
gation, there must be an orderly manner of proceeding as well before 
a référée as before a jury. 

Under the Pennsylvania act of April 15, 1868 (P. L. 10.3), "ail poli- 
cies of life insurance, or annuities on the life of any person, which may 
hereafter mature, and which hâve been or shall be taken out for the 
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benefit of, or bona fide assîgned to the wife or children of any relative 
dépendent upon such person, shall be vested in such wife or children 
or Dthèf relative, fuU, free and clear from ail daims of the creditors of 
such person." And Act May 1, 1876, § 25 (P. L. 60), provides that: 

"A policy of Insurance issued by any company incorporated under this act, 
on the life of any person, expressed to be for the benefit of any married wo- 
man, whether proçured by , herself , her husband, or any other person, shall 
inure to her separate use and benefit, and that of her children, independentiy 
of her husband or his creditors, or the person effecting the same or his cred- 
itors." 

It was the évident intention of the Législature in the enactment of 
thèse: two provisions to protect and exempt "ail policies' of life Insur- 
ance" taken eut for certain beneficiaries named ; and the language ex- 
empting the same is as broad as the statute which the Suprême Court 
had ùnder considération in the case of Holden v. Stràtton, 14 Am. 
Bankr. Rep. 94, 198 U. S. 202, 25 Sup. Ct. 656, 49 L,. Ed. 1018, which 
décision we think controls this case. 

For thèse reasons, the décision of the référée in the matter should 
be approved ; and it is so ordered. 



UNITED STATES v. NEELY. 

(Circuit Court, S. D. New ïork. February 21, 1907.) 

Attaohment— Application to Dischakge— Substitution op Bond. 

Code Civ. Proe. N. Y. § 688, which provides for the diseharge of an 
attachment upon the giving by the défendant of a bond conditioned for 
the payment of any judgment that may be recovered, does not apply 
where the attached property is current money. 

See 126 Fed. 221 ; 146 Fed. 763, 764. 

Wm. P. Maloney, for the motion. 
Edward K. Jones, opposed. 

LACOMBE, Circuit Judge. This is an application, under section 
688 of the New York Code, directing the payment to défendant of 
$20,000 deposited with the clerk of this court as bail in certain crim- 
inal proceedings, upon défendant giving a bond of a surety company 
to the extent of such moneys. After the deposit was made the plain- 
tifif in this cause — a civil action to recover money — took out an attach- 
ment and levied the same upon the deposit. There is some question 
as to whether or not the criminal proceedings hâve jterminated; but 
it is not necessary to décide that point. As the situation now is, the 
plaintiff, if it recover judgment in the civil action (the criminal pro- 
ceedings being discontinued), can by means of an exécution collect the 
amount of such. judgment summarily (so far as may be) from the cash 
now in custody bi the court. If the bond of a surety company be 
substituted for the money, the plaintiflf, if it recovers judgment against 
the défendant, may then bring a new action against the surety com- 
pany. This would be a most extraordinary procédure. I am of the 
opinion that section 688 does not apply to current money. 

The motion is denied. 
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LOGAN COAL CO. v. PEXNSYLVANIA R. CO. 
(Circuit Court, E. D. Pennsylvania. July 1, 1907.) 

No. 66. 

Cakeiebs— Intekstate Commerce— Discrimination— Distribution of Oabs. 

Under Pa. Const. 1874, art. 17, |§ 1, 3, 7, Interstate Commerce Act (Act 
Cong. Feb. 4-, 1887, c. 104, 24 Stat. 380 [U. S. Comp. St. 1901, p. 3155]), pro- 
hibiting discrimination by carriers either in rates or transportation facil- 
ities, and P. L. 1846, p. 323, § 21, requiring railroads to transport cars 
owned by indlvidual shippers on reasonable rules and régulations, a rule 
providing that, in the distribution of the cars oî a railroad company avail- 
able for tlie transportation of coal, cars for the railroad's fuel supply, 
foreign railroad cars, speclally eonsigned for the fuel supply of the con- 
signing railroads, and individual cars owned by shippers and assigned to 
specifled mines for loadiug, should be charged against the capacity of the 
mines at whieh they were placed, and that the différence between the rat- 
ed capacity of the mine and the capacity of such assigned cars shouid be 
the rate on which ail the other cars of the railroad company would be 
prorated. which rule operated slightly to the advantage of the owners of 
individual cars, was not objectionable as a discrimination against them. 
[Ed. Kote. — For cases in point, see Cent. Dig. vol. 9, Carriers, § 84.] 

Sur Pétition for Mandamus. 

D. L. Krebs, for petitioner. 

Francis I. Gowen and John G. Johnson, for défendant. 

HOLLAND, District Judge. This is a pétition for mandamus, filed 
the 17th day of December, 1906, by the Logan Coal Company, a corpo- 
ration organized and existing tmder the laws of Pennsylvania, relàtor, 
against the Pennsylvania Railroad Company, also a corporation organiz- 
ed and existing under the laws of the same state, requiring the défend- 
ant to cease from subjecting the relator to undue, unjust, and unreason- 
able discrimination in the distribution of cars for the transportation 
of coal from the relator's mines, and to compel the défendant to sup- 
ply the relator at ail times an adéquate and sufficient supply of coal 
cars to receive and transport the bituminous coal mined and produced 
by it at its mines on the South Fork and Cambria & Clearfield branches 
of defendant's railroad to the points and places beyond the state of 
Pennsylvania. To this pétition for a mandamus the défendant filed 
an answer, admitting many of the facts set forth in the pétition, deny- 
ing others, and stating some new matters important in the détermina- 
tion of the questions at issue. The case was argued upon bill and 
answer, and the facts, as we gather them from the pétition and answer, 
are briefly: That the relator is engaged in mining and producing 
bituminous coal along the mountain division of the main line of the 
Pennsylvania Railroad, which mountain division extends from Al- 
toona, in the state of Pennsylvania, west to a point near Conemaugh. 
Its mines are situate on the South Fork branch and the Cambria & 
Clearfield branch of the defendant's railroad. The railroad company 
failed to provide a supply of cars to the extent demanded at times 
for the transportation of bituminous coal produced along its lines, 
and the relator, about two years ago, purchased 150 coal cars, of 
100,000 pounds capacity each, for the transportation of coal produced 
154 F.— 32 
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at its mines to its trade beyond the lines of the state of Pennsylvania. 
This purchase was made with the knowledge and approval of the rail- 
road Company, and the cars were placed upon and used on the Com- 
pany 's line for more than two years last past. Priôr to January 1, 
li)06, thèse cars, thus owned by the relator, were distributed to its 
mines, and in addition thereto the relator received its pro rata share 
of the cars owned and controUed by the railroad company for the 
transportation of bituminous coal, which pro rata share was based 
upon the output capacity of the relator's mines, as ascdrtained and 
fixed by the railroad company, and was in addition to, cOmplainant's 
indiyidual cars used by it. By this System of distribution,. the relator 
prior to that time had been receiving the benefit and advantage of its 
individuàl cars, and, in addition thereto, its share, withôut any dé- 
duction whatever, of the railroad çompany's daily distribution of its 
own cars. On January 1, 1906, the officiais of the défendant com- 
pany put into force and opération the following order: 

"Commencing January 1, llKKi, assigned cars, i. e., cars for Pennsylvania 
Railçoad Company fuel supply, foreign railroad cars especially consigned 
for, the fuel supply of railroads eonsigniug such cars, and individuàl cars 
assigned by the ovvners to specifled mines for loading, will be charged 
against the capacity of the mines at whioh they are placed. The différ- 
ence between the rated capacity of a mine and the capacity of the as- 
signed cars placed for loading will be the rated capacity on which ail 
cars will be prorated.", 

Since the adoption of the order of January 1, 1906, "Pennsylvania 
Railroad fuel cars," "especially consigned fuel cars," and "individuàl 
cars" hâve been taken into considération by the railroad company in 
the assignment of cars tb the coal rnining companies along its route, 
and thèse cars bave been charged against the capacity of the mines (b 
which they hâve been assigned' and placed, and the owners of individuàl 
cars receive a prorated share of the cOmpany's cars on, a rated capacity 
represented by the différence betvyeén the rated capacity of such mines 
and the capacity of the assigned cars received by it. The object of 
the adoption of this rule was to place ail shippers on an absolute 
equality as near as possible, and yet not discriminâte against individuàl 
car owners, or those to whom cars were especially consigned for fuel. 
To illUstrate the effect of the order on an individuàl owner of cars as 
compared with a competitor receiving only company cars ; take two 
operators each having mines rated at 500 tons a day, and assume that 
on any given day the company bas enough of its own cars on hand 
to deliver to ail mines, cars which will take care of 70 per cent, of 
the output. Assume that one operator bas individuàl cars available 
on that day for the shipment of 200 tons, while the other has no in- 
dividuàl cars at ail. The latter receives railway company cars capable 
of carrying 70 per cent, of 500 tons, or 350 tons. The former, on the 
day in question, will receive individuàl cars in which he can ship 200 
tons, and his rating for a distribution of the çompany's cars for that 
day will be reduced to 300 tons, 70 per cent, of which is 210 tons, for 
the transportation of which he will receive company cars, so that the 
operator with the individuàl cars will be able to ship on the day in- 
.stanced 410 tons as against a shipment of 350 tons by the operator 
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who has no individual'cars. To this extent the relator has the ad- 
vantage over its competitors who do net own individual cars, and it 
receives the exchisive use of its cars at ail times. 

Since the date mentioned, the defeivlant company has enforced this 
order of distribution of cars, and it is claimed by the relator that its 
adoption has resulted in a practical assumption of ownership of its 
individual cars by the railroad company, and works an undue and un- 
reasonable discrimination against relator in favor of other bituminous 
miners who do not own individual cars ; and it is further claimed that 
the defendant's system of distributing other cars assigned to relator by 
foreign railroads for their fuel supply and cars of the défendant rail- 
way company for its fuel supply works an unjust, undue, and unrea- 
sonable discrimination against relator in favor of other mine owners 
to which such consignments of cars are not made. 

That a distribution of cars in accordance with the order of January 
1, 1906, works an unjust and undue discrimination is denied in the an- 
swer, and is the question at issue in the case. Can the défendant 
railway company, in the distribution of its cars to bituminous mine 
owners along its route, treat individual cars and fuel cars especially 
assigned as it assumes to do in this order ? The défendant company 
is engaged in the transportation of the relator's bituminous coal, to- 
gether with that of other miners along its route, from points within 
the State of Pennsylvania to points beyond the state of Pennsylvania ; 
that is to say, it is engaged in Interstate commerce, and is subject to 
the provisions of the commerce act of the 4th day of February, 1887, 
and its suppléments, the third section of which act it is claimed the 
défendant violâtes in its method of distributing cars. Act Feb. 4, 
1887, c. 104, 24 Stat. 380 [U. S. Comp. St. 1901, p. 3155]. This sec- 
tion provides : 

"That It shall be linlawful for any comruon carrier subject to the pro- 
visions of this act to nialce or give auy uiulue or uneeasonable préférence 
or advantage to any particular person, company, flrni, corporation or lo- 
cality, or any particular description of traftic, in any respect whatsoever, or 
to subject any partii'ular persou, company, lirm. corporation or locality, 
or any particuhir description of traffie. to any undue or unreasonable préju- 
dice or disadvantage in any respect 'whatsoever." 

Any violation of the provisions of this section, it was held in U. S. 
ex rel. Greenbrier, C. & C. Co. v. Norfolk & Western Ry. Co., 143 
Fed. 266, 74 C. C. A. 404, can be remedied by mandamus proceedings, 
under section 10 of the Act of March 2, 1889 (chapter 382, 25 Stat. 
862 [U. S. Comp. St. 1901, p. 3172]), amending the commerce act, part 
of which is as foUows : 

"That the Circuit and District Courts of tlie United States shall hâve ju- 
risdiction upon the relation of any person or persons, flrm, or corporation, 
alleging such violation by a conimon carrier, of any of tlie provisions of 
the act to which this is a supplément, and ail acts amendatory thereof. 
ils prevents the relator froui having Interstate traflic moved by said com- 
mon carrier at the same rates as are charged, or upon terms or conditions 
as favorable as those given by said couimon carrier for like traffie under 
siniîlar conditions to any other shipper, to issue a "writ or writs of man- 
damus against said conimon carrier, comnianding such common caiTier to 
move and transport the traffie, or to furnish cars or other facllities for 
transportation for the party applying for the writ." etc. 
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It is clear that the third section of the commerce act proliibits any 
unlawful or undue and unreasonable discrimination against shippers 
along the line of a railway Company engaged in interstate commerce, 
in the distribution of cars or in the performance of any other of its 
duties as a common carrier, which the pubhc has a right to require 
of it. Any violation of this provision can be reaclied and rectiiied by 
mandamus proceedings authorized under the section above referred 
to. The défendant compE^ny, by the laws of the state of Pennsylvania, 
under which it was incorporated, and through which the greater por- 
tion of its Unes extend, and; by the Constitution of the state, is re- 
quired to observe certain provisions tending toward a fair and equal 
treatment of ail shippers who may désire to transport merchandise or 
travel as passengçrs upon its Unes. By article 17 of . the Constitution 
of Pennsylvania of 1874 (section 1), it is provided that: 

"Ail railroads and canals shall be public hlghways and ail railroad and 
canal companies sliall be corumôn carriers." ' 

The third section of the same article provides that: 

"AU individuals, associations, and corporations shall hâve eqnal right 
to hâve persons and property transported over railroads and canals, and 
no undue or unreasonable discrimination shàll be made In charges for, or 
in facilities for, transportation of passengers Mthin the state or coming 
from or going to any other state. Persons and property transported over 
any railroad shall be delivered at any station at charges not exceeding 
the charges for transportation of persons and property of the same class 
and Same direction to any more distant station; but excursion and com- 
mutation ' tickets rriay be issued at spécial rates." 

And in section 7 of this article it is provided: 

"No discrimination in charges or facilities for transportation shall be 
made between transportation companies and individuals or in favor of 
eitlier by abatement, drawbacls or otherwise, and no railroad or canal Com- 
pany or âny lesseé, rriahager or employée thereof shall make any préfér- 
ence in furnishing cars or motive power." 

The défendant company, having açcepted the provisions of the state 
Constitution of 1874, is bound thereby, as well as by the provisions 
contained in the act of assembly approved the 13th day of April, 1846 
(P. L. 333), following, under which it was organized: 

"Sec. 21. That upon the completion of said railroad, or any part thereof, 
the same' shall be esteemed a publie highway, for a conveyance of passen- 
gers and transportation of freight, subject to such rules ànd régulations 
in relation to the same, and tp the size and, construction of wheels, cars 
and oarriages, the weight pf loads and ail other matterg and things cou- 
nected with the use of said railroad, as the président and directors may 
prescribe and direct; provided, that the said company shall hâve the ex- 
clusive control of the motive power, and may from time to time estab- 
lish, demand and receive, such rates of toll or other compensation, for 
the use of, the said road, and ofsaid motive power, and for the conveyance 
of pasisengers, the transportation of merchandise and çommodities, and 
cars or other vehicles contalning the same, or otherwise, , passing over or 
on said railroad, as to the président and directors shall seem reasonable: 
Provided, however, nevertheleas, that said rates of toU and motive poTs-er 
charges, so to be established, demanded or received, when the cars used 
for such conveyance or transportation are owned or furnished by others. 
shall not exceed two and one-half cents per mile for each passenger, three 
cents per mile for each ton of two thousand pounds of freight; three 
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cents per mile for each passeiiger or baggagc car, and two cents per mile 
for each burden or freight car, every four wheels being computed a car; 
and in the transportation of passengers no cliarge sball be made to exceed 
three cents per mile for through passengers and three and one-half cents 
per mile for way passengers." 

It will be observed that this act of 1846 recognizes the right of ship- 
pers along the route of the rail way to own private or individual cars, 
and the railroad company is required to permit their use upon its tracks. 

The Suprême Court of the state of Pennsylvania, in the case of Boyle 
V. Philadelphia & Reading Railway Co., 54 Pa. 310, construing a char- 
ter of the Philadelphia & Reading Railway Company, which in respect 
to the feature in regard to the use of individual cars was similar to 
the obligation imposed on défendant company, there said: 

"From thèse provisions of tlie Acts of Assembly, it is plain tbat tlie 
company was incorporated both as a railroad and a transportation company. 
As a railroad company, they had power to construct and maintain a rail- 
road from Philadelphia to Pottsville, and to charge and receive tolls from 
those who might transport either merchandise or passengers over it. As 
a transportation company, authority was given them to transport either 
passengers or the property of others over their own road, in their own 
cars, and with their own motive power. Both thèse agencies for transv 
portation — that of the company and that of others using the roadway of 
the company to transport for themselves — were evidently in the mind of 
the Législature. That it was contemplated others heside the company 
might use the road af ter its completion, and might transport upon it their 
own property as well as passengers, might put cars and carringes upon 
the road, is beyond question. If not, the entire twentieth section of the orig- 
inal act (the ac-t of 1833 IP. L. 154]) is unmeaning and even absurd. The 
road was to be a public highway, as truly such as is a canal or turnpike 
road, though it was placed under the care, management, and régulation 
of its owners." 

It would appear, therefore, that the company is both a "transport- 
ing" and a "railroad" company, using thèse terms in the sensé in which 
they were used by the Suprême Court of Pennsylvania in the case just 
referred to, and is obliged to transport merchandise in individual cars 
when ofïered by;shippers; but there is nothing in either the déci- 
sions of the state of Pennsylvania or the acts of assembly which re- 
quire that this obligation as to the use of individual cars upon its track 
shall be performed to the public in such a way as to unduly, unjustly, 
and unreasonably discriminate against the owner of individual cars, or 
against other shippers who may not hâve such cars in which to trans- 
port their merchandise, because, not only in the Constitution of the state 
of Pennsylvania, but also in the commerce act, it has been declared that 
railroads shall not in any way whatsoever discriminate in the perform- 
ance of its duty as a common carrier in the transportation of persons 
or property. This requirement of absolute fair treatment to ail along 
the Une of a railway company is paramount, and is the primary rule of 
action upon which the railroad company is required to conduct its busi- 
ness, and the basis upon which it is required to treat ail shippers who 
may apply for the transportation of their property, and ail persons who 
may désire to be transported as passengers. Ail other obligations laid 
upon transportation and railroad companies engaged in intetstate com- 
merce must be performed consistently with this paramount requirement 
of equal treatment to ail, and while the Pennsylvania act of 1846 un- 
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doubtedly requires the défendant company to accept and transport 
property shipped in individual cars, there is nothing in the law which 
requires it to do so, or to use its own cars in connection with the in- 
dividual cars in the transportation of property along its line in such 
a manner as to work a disadvantage to either the relator or to the re- 
lator's competitors in the mining and transportation of bituminous coal. 
It must accept the individual cars in connection with its own, so that 
ail shippers of bituminous coal along its route will receive the same 
treatment and enjoy the same facilites for the transportation of their 
produce as any other ; and when a practice which has been followed is 
found to work unjustly, and tô the disadvantage of one shipper in favor 
of another, under the broad and peremptory terms of the commerce act, 
it is the duty of the commori carrier to. so alter and adjust the practice 
that the discrimination efïected against the shippers will be eliminated. 
Does this order of January 1, 1906, work a discrimination against the 
relator? We think not. At the time of the purchase of thèse cars 
by the relator, the défendant cômpany had an equipment of coal cars 
adéquate for the transportation of coal which ail the producers on its 
line could produce and dispose of, and for which, consequently, cars 
would be required, if the operators would hâve been willing to so ad- 
just and, regulate their shipments as to utilize the company's car equip- 
ment with reasonable uniforniity and regularity throughout the year, 
and to promptly load and unload the same, and of thèse cars the re- 
lator was entitled to a fair share. The relator saw fit to purchase for 
its own use the individual cars in question, and in accordance with its 
right under the laws of Pennsylvania is entitled to hâve them trans- 
ported by the défendant company. This, of course, placed an addi- 
tional burden upon the cornpany's other facilities in favor of the re- 
lator, and at that time, and since that time, down to the filing of this 
pétition, the growth in the number of individual cats has been so 
great that, in connection with the company's own car equipment and 
foreign cars which are used upbn its road, the pressure of business upon 
the other facilities for moving freight, due to an almost unprecedented 
increase in its business, became so great that at times the company's 
facilities for moving the bituminous coal cars were overtaxed, and in 
order to do exact justice to ail shippers of bituminous coal it became 
necessary for the défendant company to distribute ail available cars on 
a basis that the owner of individual cars should not receive an undue 
share of the company's already overtaxed facilities to move cars. The 
relator under the order receives a slight advantage, as shown in the 
above illustration, over its competitors, in that it receives a pro rata 
of the defendant's cars upon a basis calculated on the différence be- 
tween its rated çapacity of the mine and the capacity^of ail its individual 
cars. As has been shown, this enables the relator to ship somewhat 
more, of its daily output than a competitor who only receives the use 
of company cars, and, in addition, under an agreement, it receives from 
the défendant company a certain conipensatjon, the amount of which 
is not stated, but which, however, is said not to be sufficient to pay the 
relator interest on the investment and cost of repairs. It is true the 
défendant company is required to furnish sufficient facilities at ail times 
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to transport the merchandise of shippers along its route, but it occurs 
in the bituminous coal mining industry in certain of the winter months 
of the year that the extraordinary demand for bitvuninous coal is far 
beyond the car capacity of the railroad company to transport, and it is 
conceded that the railroad company is not required to keep a car equip- 
raent sufficiently extensive to meet the maximum output at any part of 
the year, but that it is only required to furnish car facilities to bitumi- 
nous coal shippers to meet a demand adjusted and regulated to utilize 
the company's car équipaient with uniformity and regularity through- 
out the year. This, however, it appears the operators are unable to 
do, and it seems to me that when an operator elects to avail himself of 
his right under the laws of Pennsylvania to place individual cars upon 
the company's tracks, he must do so subject to such rules and régula- 
tions adopted by the railway company as will work out a resuit in ac- 
cord with the requirements of the laws of the state of Pennsylvania 
and the provisions of the interstate commerce act, requiring equal 
facilities for ail. 

The relater is not in any sensé discriminated against. First, it has 
the use of its own cars, and its share of company cars upon a basis 
which gives it a certain advantage over its competitors, and, in addi- 
tion, it receives a certain compensation from the railroad company for 
its cars. They are placed upon the tracks of the défendant company, 
and the engines and the train crews and the moving facilities of the 
company are taxed to transport thèse individual cars, and there is no 
reason that I can see why they should not be regarded in the distribu- 
tion of cars to shippers as part of the equipment, in order that the de- 
fendant company may be enabled to treat ail shippers the same, and. 
as near as may be, at ail times in the year furnish car facilities for the 
transportation of coal along its line, upon a basis fixed upon the rated 
capacity of the mine as ascertained by the method adopted by the rail- 
way company. There is no complaint that the company has in any 
way discriminated for or against any of the operators by its method 
of ascertaining the output capacity of the mines. 

What has been said in regard to individual cars applies to the use of 
fuel cars, whether they be those of the défendant company, or fuel cars 
of other corporations purchasing coal from the relator. They should be 
treated the same as individual cars in the distribution of available cars, 
and the défendant company in its treatment of thèse cars by the order 
of January 1, 1906, in no way that we can see unduly or unreasonably 
discriminated against the relator. This précise question has not here- 
tofore been considered, but the question of car distribution to ship- 
pers, including individual and fuel cars, has been before the courts in 
a number of cases, and the gênerai trend of the décisions is to the effect 
that ail cars, whether individual cars or owned by the railroad com- 
pany, or assigned by other railroad companies for fuel, shall be treat- 
ed as an available car ec|uipment as a whole, distributable pro rata, to 
shippers desiring their use along the line, upon a basis giving each equal 
facilities with the other. Following are some of the cases in which 
thèse questions hâve been considered : U. S. ex rel. Coffman v. Nor- 
folk & Western Railway Co. (C. C.) 109 Fed. 8;^ ; United States ex 
rel. Kingwood Coal Co. v, West Virginia & Northern Railroad Co. 
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et al. (C. C.) 125 Fed. 252 ; West Virginia & Northern Railroad Co. 
et al. V. United States ex rel. Kingwood Coal Ce, 134 Fed. 198, 67 
C. C. A. 320; United States ex rel. Greenbrier Coal & Coke Co. v. 
Norfolk & Western Railwav Co., 143 Fed. 266, 74 C. C. A. 404; State 
ex rel. v. C, N. O. & T. P. Ry. Co., 47 Ohio St. 130, 23 N. E. 928; 
United States ex rel. Pitcairn Coal Co. v. B. & O. R. Co. et al, 154 
Fed. 108. 

For the reasons stated, the pétition for a mandamus is dismissed. 



ALLEN V. YBLLOWSTONE PARK TRANSP. CO. 

(Circuit Court, E. D. Missouri, E. D. May 20, lOOT.) 

No. 5,423. 

1. Corporations— FoEEiGN Oorpobaiions—Pbocess— Service. 

Rev. St Mo. 1899, § 570 [Ann. St. 1906, p. 597], providea tliat if tlie dé- 
fendant in an action is a coriioratlon organized under tlie laws of any 
otlier State or country, and "liavlng an office or doiiig business" witliin 
tlie State, summons may be seryed by delivering a copy oi: tlie writ and 
pétition to aiiy officer or agent of such corporation or company in cliarge 
of any office or place of business Of the company, or, if it hâve no office 
or place of business, then to any officer, agent, or employé in any county 
where such service may bè obtained. EeH, that a retum of service un- 
der suçh provision must either show that the corporation served had an 
office within the jurisdiction or was doing business there, and a retum 
that the writ issued against défendant, a Yellowstone l'ark trausportation 
company, was executed in St. Louis, JVIo., by delivering a copy of the writ 
and pétition to a railroad company, agent of the défendant, by delivering 
a copy of the writ and jetition to the railroad's chief clerk, the défend- 
ant being a foreign corporation and having no office or place of business 
within the state, was fatally defective. 

[Ed. Note.— For cases in point, see Cent. Dig. vol, 12, Corporations, 
§ 2621.] 

Service of process, see notes to Eldred v. American Palace Car Co., 
45 C. C. A. 3 ; Cella Commission Co. v. Bohlinger, 78 C. C. A. 473.] 

2. Same — Résident Agent. 

Where défendant, a foreign coriioration engaged as a commoii carrier 
within the Yellowstone National Park, maintained no office or place of 
business in St. Louis, but authorized the agent of a railroad company 
doing business there to sell coupon tickets entitling persons traveliiig 
over the railroad to trausportation by defendant's Une through the park, 
the agent of the railroad company was not an agent of défendant in Mis- 
souri on whom process could be served, whieh would bind défendant to 
answer in courts sitting in Missouri. 

lEd. Note. — For cases in point, see Cent. Dig. vol. 12, Corporations, 
§ 2G21.] 

On Motion to Quash Sheriff's Return of Service on Défendant. 

Jones, Jones, Hocker & Davis, for the motion. 
Johnson, Houts, Marlatt & Hawes, opposed. 

DYER, District Judge. This suit was brought in the circuit court 
of the city of St. Louis, and upon application of the défendant was 
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removed to this court on the ground that it involved a controversy 
between citizens of différent states. 

The pétition allèges that défendant is a corporation organized under 
the laws of the state of Montana, and is engaged in the business of 
transporting passengers and baggage for hire as a common carrier 
throughout the Yellowstone National Park in the state of Wyoming, 
and between the différent places of interest and the varions hôtels in 
said park, and that at said'times défendant maintained and still main- 
tains agents in the city of St. Louis and other places in the state of 
Missouri for the purpose of selling tickets, good for passage over its 
said lines of transportation, and for the purpose of inducing persons 
to journey to said park and over the lines of transportation owned 
and operated by it in said Yellowstone National Park. That said 
transportation facilities consisted of buses or coaches drawn by horses 
or mules under the control of and driven by the servants of the défend- 
ant. That, while the plaintiff was riding in one of said buses (which 
was driven by the servants of the défendant), the same was through 
the négligence of the driver overturned and the plaintiff injured. The 
défendant appeared in the state court, for the purpose only of having 
the case removed to this court. The removal was ordered. The 
return of service by the sherifif of the city of St. Louis in the case was 
and is as foUows: 

"Executed, this wrlt in tlie city of St. Louis, Missouri, this 18th day of 
.Tanuary, 1907, by delivering a copy of the writ aud pétition to tlie Chicago, 
Burlington & Quincy Raiiway Company, a corporation, agent of the wlthin- 
named défendant, by delivering a copy of the said writ and pétition to T. 
K. Knight, ehief clerk of eaid Chicago, Burlington & Quincy Eailway Com- 
pany, a corporation, in charge of the main office of said Chicago, Burlington 
& Quincy Raiiway Company, a corporation, in said city of St. Louis, the 
pre.sident or other chief officer of said Chicago, Burlington & Quincy Raii- 
way Company, a corporation, heing at the fime absent; and said défendant, 
Yellowstone Park Transportation Company, being a foreign corporation and 
having no office or place of business in the state of Missouri." 

The défendant appears in this court for the purpose only (as stated 
in its motion) of moving to quash the return of service so had. The 
grounds assigned in the motion to quash are as follows : First. That 
the défendant is a corporation organized under the laws of the state 
of Montana, and is not doing, nor bas it license to do, business in the 
state of Missouri ; and it does not appear f rom said return, or the 
record herein, that the défendant is doing business in the state of 
Missouri; that, on the contrary. it does appear that défendant is not 
doing business in said state. Second. The return that service was 
had upon an "agent" of this défendant is a mère conclusion on the 
part of the officer making such service, and the character of the agency 
of the alleged agent upon whom the service was made does not appear. 
Third. That it appears that the service was had upon the Chicago, 
Burlington & Quincy Raiiway Company, a corporation, not the de- 
fendant herein, and that such corporation cannot be the agent of the 
défendant for the service of process upon défendant. Fourth. That 
the return is in terms that the service and summons herein was had 
upon "The Chicago, Burlington & Quincy Raiiway Company, a cor- 
poration, agent of the within-named défendant," without showing what 
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kind of an agent said Chicago, Burlington & Quincy Railway Com- 
pany is. Fifth. That the said Chicago, Burlington & Quincy is not 
the agent of the défendant. Sixth. That to require the défendant to 
appear upon such service or to proceed thereon to judgment in this 
cause would deprive this défendant of its property without due pro- 
cess of law, and deny to it the equal protection of the laws, contrary 
to the immunities secured to it by the fourteenth amendment of the 
Constitution of the United States, contrary to section 30, art. 2, of 
the Constitution of Missouri, and deny to it the privilèges and im- 
munities of citizens of Missouri secured to it by section 2, art. 4, of the 
Constitution of the United States. Seventh. That there is and has 
been no voluntary appearance herein by the défendant, and there is 
and has been no personal service of summons upon the défendant or 
levy of an attachment upon its property. 

Section 570 of the Revised Statutes of Missouri of 1899 [Ann. St. 
1906, p. 597] is as follows: 

"Sec. 570. Writ, How Served on Persous and Foreigu Corporations. — A 
summons shall be pxecuted, except as otherwise provided by law, eitlier: 
First, by readlng the wrlt to the défendant and dellvering to hlm a copy of 
the pétition, or, second by dellyerinK to hlm a copy of the pétition and wrlt. 
or, third, by leavlns a copy of the pétition and wrlt at hls usual place of 
abode, wlth sdme person of bis famlly over the âge of flfteeu years; or fourth. 
wliere défendant is a corporation or joint stock compauy. organized under the 
laws of any other state or country, and having an office or doing l)usiness 
in this State, by dellvering a copy of the wrlt and pétition to any officer or 
agent of such corporation or conipany In charge of any office or place of 
biisiness, or If It hâve no oflice or place of business, then to any offleer, agent 
or employé In any county where svicli service may be obtained, and wlien 
had In conformity with this subdivision, shall be deemed personal service 
against such corporation, and authorize the rendition of a gênerai judgment 
agalnst It; or, flfth. where there are several défendants, by dellvering to the 
défendant who shall he first snramoned a copy of the pétition and writ. and 
to such as shall be subsequently summoned. a copy of the writ, or by leav- 
ing such copy at the usual place of abode of the défendant, with some per- 
son of hls family over the âge of fifteen years: sixth, where any action shall 
be commenced against any county a copy of the original summons shall be 
left wlth the clerk of the county court ttfteeu days at least before the return 
day thereof. Ail copies of said writ shall be made by the ofllcer servlng 
the same, and for eacli copy necessarily made by hlm he shàll be entitled to a 
fee of ten cents." 

This statute requires, as will be seen, that before a foreign corpora- 
tion can be served within this jurisdiction it must maintain an office, 
or it must be doing business in this state. The return of the sheriff 
f ails to show that the défendant has an office in this state, or is dOing 
business' in this state. Upon the contrary, it shows that the défend- 
ant is a foreign corporation, and that the service was had upon the 
chief clerk of the Chicago, Burlington & Quincy Railway Company. 
The return states that the railroad company is the agent of the de- 
fendant, but says nothing more. ; I am of the opinion that the return 
of the sheriff must show that the défendant had an office in this juris- 
diction, or was doing business within this jurisdiction. The failure 
to show one or the other bf thèse things, in my judgment, fails to 
show proper service. Whether the railroad company was the agent 
upon whom service could be had in this case, or whether it was the 
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agent for any other purpose, does not appear. It merely states that 
it was the "agent" of the défendant 

Taking the whole record into considération, it appears that the 
Chicago, Burlington & Quincy Railway Company sold tickets over its 
own line to the Yellowstone Park, and then had coupons attached to 
tliose tickets tliat enabled the passengers to take a bus in the Yellow- 
stone Park and go over the lines of the défendant. The real question 
is as to whether that fact being conceded, and supposing it to hâve 
been in the return made by the sheriff, would that hâve been such ser- 
vice upon the défendant so as to bring it within the jurisdiction of this 
court? I think not. In the case of Green v. Chicago, Burlington & 
Quincy Railway Co. (decided by the Suprême Court of the United 
States on the 29th of April last), 205 U. S. 530, 27 Sup. Ct. 595, 51 
L. Ed. 916, the question hère involved would seem to be settled against 
the contention of the plaintiflF. In that case Green brought an action 
in the Circuit Court for the Eastem District of Pennsylvania to re- 
cover damages for personal injuries alleged to hâve been sustained 
in Colorado through the négligence of the défendant, a corporation 
created by the laws of the state of lowa. The return of service in 
that case showed service "on the Chicago, Burlington & Quincy Rail- 
way Company, a corporation which is doing business in the Eastern 
District of Pennsylvania, by giving a true and attested copy to 
Harry E. Heller, agent of said corporation." The défendant appeared 
specially for the purpose of disputing the jurisdiction. The Circuit 
Court held that the service was insufficient, because the défendant was 
not doing business within the district. The Suprême Court in its 
opinion says : 

"The eastem point of the defendant's line of railroad was at Chicago, 
whence its track» extended westward. The business for -which It was in- 
corporated was the carrlage of frelght and passengers, and the construction, 
maintenance, and opération of a railroad for that purpose. As Incldental and 
collatéral to that business It was proper, and according to the business methods 
generally pursued and probably essential, that frelght and passenger trafBc 
should be sollcited at other parts of the country than those through which the 
defendant's tracks ran. For the purpose of conducting this incldental busi- 
ness the défendant employed Mr. Heller, hired an office for him in Phlla- 
delphia, designated hlm as district frelght and passenger agent, and in many 
ways advertlsed to the public thèse facts. The business of the agent was 
to sollclt and procure passengers and frelght to be transported over the de- 
fendant's Une. For conducting this business several clerks and various 
traveling passenger and frelght agents were employed, who reported to the 
agent and acted under his direction. He sold no tickets, and received no 
payments for transportation of freight. When a prospective passenger de- 
slred a ticket, and applled to the agent for one, the agent took the applicant's 
money and procured from one of the rallroads running west from Phlla- 
delphia a ticket for Chicago and a prepaid order, which gave the appllcant, 
upon his arrivai at Chicago, the right to recelve from the Chicago, Burling- 
ton & Quincy Kailroad a ticket over that road. Occasloually he sold to rail- 
road employas, who already had tickets over intermediate lines, orders for 
reduced rates over the defendant's Unes. In some cases, for the convenlence 
of shippers who had received bllls of lading from the Initial Une for goods 
routed over the defendant's lines, he gave In exchange therefor bills of lading 
over the defendant's Une. In thèse bllls of lading it was recited that they 
should not be in force until the freight had been actually received by the de- 
fendant. The question hère is whether service upon the agent is sufflcient, 
and one élément of its sufflciency is whether the facts show that the dé- 
fendant corporation was doing business within the district" 
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In that case tlie return shows that service was had "on, etc., etc." 

In the case now before the court the sheriff's return fails to show 
as much as was shown by the return upon the writ in the case above 
referred to. I hâve not stopped to consider the question as to wheth- 
er an issue should hâve been made upon the question of whether the 
railroad company was or was not, at tlie time o£ the service upon it, 
an agent in fact of the défendant. 

Taking the whole record into considération, I do not find that the 
Chicago, Burlington & Quincy Railway Company was such an agent 
of the défendant as would make service upon it suiïicient to give this 
court jurisdiction of tlie défendant in tliis suit. The fact tliat the 
railroad company sold tickets to and f rom Yellowstone Park, and 
also tickets or coupons that were recognized and accepted by défend- 
ant for transportation in the park in its conveyances, does not in my 
opinion show that the défendant was "doing business" in Missouri 
within the méaning of the statute. 

The motion to quash will be sustained. 

The same order will be made in 5,424 and 5,425. 



UNITUD STATES v. THATER. 

(District Court, N. D. Texas. June 17, 1907.) 

United States— Offioers—Oampaiqn Contkibutions— Solicitation — Stat- 

UIES. 

Aét Gong. Jan. IG, 1883, c. 27, § 11, 22 Stat. 407 [U. S. Coinp. St. 1001, p. 
1223], prohlbits officers and employés of tlie United States from soliciting 
or recèiving any contribution for any political purpose from any of its 
officers, clerks, and employés, and section 12 prohibits every person from 
soliciting such contributions in any room or building occupied In the dis- 
charge of ofBcial duties by any offlcer or employé of the United States 
mentioned in the civil service act, or in any navy yard, fort, or arsenal. 
Held, that the sending of a letter addressed to an internai revenue em- 
ployé at his office in a fédéral building by défendant, who was neither an 
offlcer nor an employé of the United States, soliciting a political contribu- 
tion to be sent by mail to the chairman of the Republlcan state executive 
committee, did not constitute an offense within such act. 

J. M. McCormick and Horace Chilton, for défendant. 
Wm. H. Atwell, U. S. Dist. Atty. 

MEEK, District Judge. This case is before me on demurrers în- 
terposed to the indictment, which contains 11 counts. Each count 
charges the défendant with a sep^rate violation of the provisions of 
section 12 of the act of January 16, 1883, c. 27, 22 Stat. 407 [U. S. 
Comp. St. 1901, p. 1223], knovi'n as the "Civil Service Act." Ail the 
counts are based upon alleged acts of the défendant so similar in char- 
acter and efïect that, for the purpose of passing upon the demurrers 
interpospd, it will sufifice to consider and discuss the allégations of a 
single count. The charging part of the first count is in part as fol- 
lows: 

"The said Edward S. Thayer, on the date aforesaid, and within the venue 
aforesaid, did unlawfully, knowingly, and willfully, within the district afore- 
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said, solicit a contribution of forty-five dollars for political purposes, to Tvit, 
for the purpose of conducting the Ilepnblican state campaign in tlie state of 
Texas, and for the purpose of f urthering tlie interests of the Hepublican party 
In the state of Texas, of and from the said Robert Wood, who was then and 
there occupying the said United States post-office building at Dallas, Tex., 
In the discharge of the officiai duties aforesaid of him, the said Robert Wood, 
■which officiai duties and place of performance thereof were well known to 
him, the said Edward S. Thayer, which said solicitation of the said sum of 
money for the aforesaid purpose was made and had and done as aforesaid 
by him, the said Edward S. Thayer, within the building aforesaid, so occu- 
pied by the said Robert "Wood in the discliarge of his offlcial duties as afore- 
said, which said solicitation was then and there effected, had, and made by 
him the said Edward S. Thayer in the manncr following, that is to say, by 
then and there placing in the mails of the TJnited States for delivery to and 
reading by the said Robert Wood, within tlie said building so occupied by 
him, the said Robert Wood, at Dallas, Tex., a letter in the following words 
and iigures, to wit: 

" '6th Republiean Sénatorial District, 

" 'Dallas, Texas, Sep. 27, 1906. 

'"Mr. Eobt Wood — Dear Sir: It bas become necessary for the Republiean 
state executive committee to raise a campaign fund to be expended in further- 
Ing.the interests of our party in this state, and it devolves upon me as a 
meœber of the Republiean state executive committee from your district to at 
once raise my pro rata of this fund. 

" 'You are now occupying the position of deputy in the V. S. Rev. Otlice 
at Dallas and receiving a salary of §900 00 per year. I, therefore. ask you 
to at once, on receipt of this, remit the sum of $45 OO, it being %5 of youi" 
salary as Dep. U. S. Rev. Offlcer. 

" 'This Is very important. As you know, the Terrell Election Law pro- 
hibits ail fédéral office holders from holding any position in the political 
afCairs of our party,. the présent state executive committee is composed of 
non-offlee holders, and who hâve no favors to ask or friends to reward, and 
are working solely for the good of the cause, and it is ineumbent upon you 
to do your share towards aiding us iu our efforts to build up an organizatlon 
which will be a crédit to ail. 

" 'Send your remittance to Cecil A. Lyon, Chairman Republiean State Ex- 
cutive Committee, Sherman, Texas, and fill out and detach the coupon be- 
low and mail to my address. E. 8. Thayer, 

" 'Member Republiean State Executive Committee, 6th Sen. District. 

" 'I hâve this day remitted Cecil A. Lyon, Oth Dist. State Chairman, Sher- 
man, Texas, the sum of $4 as per j'our request above. 



" ' , Texas.' 

— which said letter was delivered by the said United States mail facilities 
to, and was read by, the said Robert Wood within the building occupied by 
him, the said Robert Wood, as aforesaid, and the said letter was enclosed 
in an envelope bearing a two-cent United States postage stauip, upon which 
envelope was the following, to wit: 
" 'After 10 days, return to 
" 'E. S. Thayer 

" 'Terminal Bldg 
'"Dallas, Texas. 



" 'Mr. Robt Wood 

" 'City 



Dallas, Texas 

Sep 27 

430 PM 

1906 



" 'V S Int Rev Office* 
—ail of which acts of him, the said Edward S. Thayer, were contrary to 
the form of the statute in such case made and provided, and against the 
peace and dignity of the United States of America." 
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The défendant interposes the foUowing demurrers to the indict- 
ment: 

"First. The alleged tacts set forth in said biU of indictmeiit constitute 
110 offense against the laws of the United States. 

"Second. Said bill of indictmeut fails to charge with sutHcient eertainty 
that the défendant was présent in or about the building in which the al- 
ieged solicitations are alleged to hâve occurred. 

"Thlrd. Said bill fails to charge with sufficient eertainty that the alleged 
persons occupylng the rooms and building in which the alleged solicitations 
are charged to hâve occurred were officers or employés of the United States 
inentioned in the act of Congress creating the offense." 

Section 12 of the civil service act is as foUovvs: 

"That no person shall, in any room or building occupied in the discharge 
of officiai duties by any officer or employé of the United States inentioned in 
this act, or in any navy-yard, fort, or arsenal, soliclt in any manner what- 
ever, or receive any contribution of money or any other thing of value for any 
political purpose whatever." 

The question is, whether the facts alleged in the counts of the in- 
dictment fall within the denunciation of this section and constitute a 
violation of its provisions. The language used by the Congress is 
clear and explicit, and there does not seem to be much necessity or 
room for judicial interprétation to arrive at its meaning and intent. 
Yet to détermine whether the facts hère alleged are within its mean- 
ing and intent is not without diiifîculty. From a considération of this 
indictment and the. divergent views expressed by opposing counsel at 
the hearing and in brief s, I am impressed with the -profound truth 
of the observations of Dwarris : 

"Nearly every case is. in reallty, a eomplex one, and because the varions 
relations of men are forever changing, and because the individuality of utter- 
ances, with the expressions of ideas, is dépendent upon uniformlty of mental 
endowments as well as uniformity of culture, which are seldom or never 
to be found. Interprétation never lias been, it ne\er can be, dispensed with. 
It is a necessity that lies in the very nature of things, and will reniain so 
long as the character of the hunian inind is diversifled and language reinains 
iniperfect." Potter's Dwarris on Statutes and Constructions, p. 110. 

Notwithstanding the civil service act has been a part of our statute 
law since January 16, 1883, there has been, so far as I can find, no 
construction of the provisions of section 13 by any of our courts. The 
object of the entire act, as given expression in itscaption, is "To regu- 
late and improve the civil service of the United States." Section 11 
prohibits the direct or indirect soliciting or receiving by officers and 
employés of the United States of any assessment, subscription, or 
contribution for any political purpose whatever from any of its officers, 
clerks, or employés. It also prohibits their being in any manner con- 
cerned in such soliciting or receiving. The prohibitions of this section 
reach and apply to only those who are in the employ of the govern- 
ment. Other persons than thèse are not included in nor afifected by 
its provisions, but are left free to solicit and to receive contributions 
from officers and employés of the government for political purposes. 

Section 12, however, prohibits every person from the pursuit of 
thèse activities in any room or building occupied in the discharge of 
officiai duties by any officer or employé of the United States mentioned 
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in the civil service act, or in any navy yard, fort, or arsenal. It is 
plain that the place of solicitation or ci receiving is the gravamen 
of the offense under the provisions of this section. For a person other 
than those named in section 11, to solicit or receive money from any 
ofificer or employé mentioned in the act for a political purpose is no 
ofïense. To solicit in any manner whatever, or to receive any money 
for a political purpose from any person in a prohibited room or build- 
ing, is an offense. A fair reading and construction of the charging 
part of the indictment leads to the conclusion that it was not intended 
to charge that the défendant, Tliayer, was personally présent in or 
about the United States post-office building at Dallas when he made 
the alleged solicitation, and it was conceded by the government on the 
argument that he was not so personally présent, but that, being absent 
therefrom, he wrote a letter for this purpose to Robert Wood, and 
inclosing it in a stamped envelope, deposited it in the United States 
mail for transmission and delivery to the addressee. Did such acts 
on the part of the défendant constitute an unlawful solicitation within 
the meaning of section 13? As set forth, the solicitation was com- 
prised of at least four distinct acts or steps, each of which was neces- 
sary to its accomplishment : First, the writing of the letter by Thay- 
er; second, the depositing of it in the mail; third, its transmission 
and delivery by the mail facilitiés ; fourth, the reading of the letter by 
the addressee, Robert Wood. 

There can be no question as to the character of the letter. It is 
a solicitation to the extent of being an importunate demand. The ef- 
fort in composition seems to hâve been to impress the addressee that a 
certain authority was vested in the writer, an authority wholly lacking 
in point of fact. Unaccustomed familiarity with the terms of employ- 
ment is displayed. The position and exact salary of Wood are stated, 
and then, as though it followed as a logical séquence, he is asked to 
at once remit the sum of $45, it being 5 per cent, of his salary as deputy 
revenue officer. The letter impresses me as an unwarranted request, 
made in an offensively importunate manner. But Thayer had the 
légal right to make such solicitation from V/ood. It was manifestly 
no violation of the law to write such a letter, nor to place it in the 
mail for transmission and delivery to the addressee, nor for the latter 
to receive it into his hands, even in the United States post-office build- 
ing at Dallas. If this séries of acts culminated in the commission of 
an offense, it was because the letter was read by Wood in this build- 
ing. Such reading was the consummation of the solicitation, and if 
such consummation rendered the défendant guilty of an offense it was 
because it imparted to each and ail of the acts in the séries looking to 
such consummation a criminal design. The design to do unlawfully 
that which he could, in any other than the prohibited places, do law- 
fully, is to be gathered and inferred alone from the placing on the 
envelope in which the letter was inclosed "U. S. Int. Rev. Office," for 
this is ail the défendant is charged to hâve donc looking to the reading 
of the letter in the proscribed precincts. 

When, in contemplation of law, did the letter cease to be the prop- 
erty of thé défendant, and for whom was the post-office establishment 
acting in f orwarding and delivering it ? By quite a uniform Une of 
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décisions it is held that after a letter is placed in the post office it 
passes out of the control of the sender and into that of the person to 
whom it is directed, and the postmaster or the Post-Office Department 
is his agent to forward the letter to him. 23 American & Enç. Enc. 
of Law (2d Ed.) 1057 ; U. S. v. Nutt, Fed. Cas. No. 15,904 ; Com. v. 
Wood, 142 Mass. 459, 8 N. E. 433 ; Regina v. Jones, 4 Cox, C. C. 198 ; 
Kennedy v. Dr. David Kennedy Corp., 33 Mise. Rep. 480, 66 N. Y. 
Supp. 235. If this be true, the défendant was not the owner and had 
no control over the letter after it was confided by him to the mails of 
the United States. Thereafter it was the property of the addressee, 
and in the possession of his agent for forwarding. The agent may 
hâve been assisted and guided in the delivery of the letter by the no- 
tation on the envelope. Nevertheless, the delivery at the place where- 
of was the act of the agent of the addressee, and not the act of the 
défendant or of the latter's agent. Therefore, the letter was not car- 
ried into nor delivered to the addressee in the building by the défend- 
ant or by any one acting for him. It is manifest that the main pur- 
pose of an address is to reveal identity and location so as to insure cer- 
tainty and promptness of delivery. It would be going far to say that 
particularity of address was indulged in a given case for the purpose 
of controlling and fixing the place in which a letter should be read ; 
that by placing on the envelope, in addition to "Mr. Robt. Wood, City," 
the notation "U. S. Int. Rev. Office," the writer could be charged with 
entertaining a criminal design to accomplish and consummate the solic- 
itation in a proscribed precinct. The place of reading a letter is a 
matter entirely within the control and discrétion o£ the addressee, and 
entirely beyond the control of the writer. So that, according to the con- 
tention of the governmeiit, a person is guilty of a violation of law, or 
he is not guilty, according as the addressee may exercise his discrétion 
and pleasure by reading the letter of solicitation within the proscribed 
precincts, or without them. 

A construction of a criminal statute, enacted in dérogation of our 
natural rights, which couverts acts otherwise innocent into offenses 
through the subséquent and independent act of another party should 
not, in in my opinion, be entertained. But in any event, could there be 
a violation of the provisions of section 12 without the personal prés- 
ence in the prohibited place of the one soliciting or receiving? It is 
true the section does not read "that no person shall, being in a room or 
building," but a close analysis of the language of the section and a 
considération of its purpose and object seem to me to give support to 
this view. As stated, the gravamen of the offense is soliciting or re- 
ceiving in designated places, to wit, "in any room or building occupied 
in the discharge of officiai duties by any officer or employé of the Unit- 
ed States mentioned in this act, or in any navy-yard, fort, or arsenal." 
The section does not alone make it an offense to solicit or receive f rom 
any officer or employé of the United States within the prohibited places. 
Under its plain language it is an offense to solicit or receive from any 
person within thèse places. This being true, it would be a violation 
of the act for A. to solicit or receive a contribution from B. in the 
United States post-office building at Dallas, even though B. was not 
connected in any manner either by service or employment with the 
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United States. If the contention of the government were correct, if 
B. should receive such a letter of solicitation in that building addressed 
to him care of the gênerai delivery, and read it there, the writer would 
be guilty of violating this law. Congress could not hâve had any such 
l'esuk as this in contemplation, nor does such resuit tend to promote 
the expressed object of the act "to improve the civil service." On the 
other hand, Congress may well and wisely hâve intended to protect 
not only officers and employés of the government, but the public as 
well, from the personal intrusions and importunities of solicitors in 
precincts under its control. This would also be in consonance with 
the object of the act. 

Two offenses are created and denounced by this section: The of- 
fense of soliciting, and that of receiving. Thèse are corrélative of- 
fenses, mutually related in significance. One is not likely to receive 
without having solicited. To receive contributions in a place, one 
must personally be présent, or at least be présent through another. 
It may be that by placing thèse two offenses in such close apposition 
the Congress intended that personal présence, which was a necessary 
élément of the offense of receiving, should also be a necessary élément 
of the offense of soliciting, although this does not logically or nec- 
essarily follow. However, the conviction is strong with me that ail 
the essential éléments of the solicitation, whatever they may be, should 
be enacted within the prohibited precincts before there can be a vio- 
lation of this law. It is a well-settled rule that courts should so con- 
strue statutes "as to meet the mischief and advance the remedy." 
What was the mischief to be met by this enactment? It seems to me 
to be revealed by the provisions of section 11. If I mistake not, it was 
to guard and protect employés against officiai pressure on the part 
of their superiors. Section 11 désignâtes specifically the officers and 
employés who may not in any place, or in any manner, solicit or 
receive, or be interested in soliciting or receiving, from any officer or 
employé of the government, any contribution for political purposes. 
It would hâve been a futile and vain thing to hâve enacted the provi- 
sions of section 11 and left the doors and entrances of the government 
offices, buildings, and réservations open to the friends and party as- 
sociâtes of officers and employés that they might enter to solicit and 
receive contributions from inferiors under the very eye and with the 
countenance of their superiors. With such conditions obtaining, pres- 
sure and coercion could still be exercised in a form most odious. Hence 
the necessity for the enactment of section 13. When the exclusion 
of the person of the solicitor is accompHshed, pressure and coercion 
are rendered impossible, at least in the prohibited precincts. 

The act itself should be sounded for its intent and meaning, and 
thèse should be gathered therefrom; yet owing to the direct bearing 
certain of the délibérations of the Sena'te of the United States hâve up- 
on the question now under considération, I feel justified in at least 
making référence to them hère. Section 12 being under considération 
by the Senate, an amendment coming in the nature of an amendment to 
an amendment was offered which "provided, that the sending by mail 
or otherwise to any such officer or employé of any letter, or note, 
whether written or printed, containing such solicitation, shall be held 
154 F.— 33 
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to be a solicitation prohibited by this section." This amendment was 
rejected. This, action seems to shed light upon the intention of the 
Congress. It may be said the amendment was rejected because the acts 
designated by it Avere already covered by the gênerai language of the 
section. If it was the intention to include the use of the mails, the 
adoption of the amendment would hâve made it plain and unmistakable ; 
without thé amendment, such intention is matter of gravest doubt. 
"Laws which create crime ought to be so explicit that ail men subject 
to their penalties may know what acts it is their duty to avoid. Be- 
fore a man can be punished, his case niust be plainly and unmistakably 
within the statute." U. S. v. Brewer, 139 U. S. 288, 11 Sup. Ct. 538, 
35 L. Ed. 190. While it is the duty of courts to so construe stat- 
utes as "to meet the mischief and advancethe remedy," that duty shôuld 
not lead to the inclusion of a gravely doubtful case. 

Without entering upon any extended considération of the objection 
raised by the third demurrer above set forth, I will overrule it. De- 
murrers numbèred 1 and 2 will be sustained. 



WII/LIFORD V. KANSAS CITY, M. & B. R. CO. et al. 

(Circuit Court, W. D. Tennessee, W. D. January 4, 1907.) 

No. 3,809. 

JUDGMENT— RES JuDICATA — IDENTITY OF CAUSE OF ACTION — MASTEE AND 

Servant. 

Plaintlff sued défendant railroad companies and certain of their em- 
ployés in a State court for a tort consisting solely of the act of such em- 
jloyés. Ail the défendants appeared, and at the trial a verdict was ren- 
dered in favor of the individual défendants and against the corporations. 
Plaintlff did not appeal from the judgment against him in favor of the 
individual défendants, but the corporations appealed and obtalued a re- 
versai of the judgnient against them, v\'hereupon plaintlff took a nonsuit, 
and subsequently brought a new action in the fédéral court against the 
corporations alone. Helâ that, the corporations belng only ehargeable be- 
cause of the doctrine of respondeat superior, the final judgment in the 
State court in favor of the servants was a bar to plalntifE's présent action 
against the railroads. 

On Demurrer to Plea of Res Judicata. Demurrer overruled. 

Jere Horne, for plaintiflf. 

C. H. Trimble, for défendants. 

McCALL,, District Judge. As disclosed by the pleadings in this 
case, it appears that on December 19, 1902, the plaintlff herein sued 
the défendants herein jointly with J. W. Middlebrook, conductor, P. 
W. Ringwald, engineer, and J. B. Scruggs, flagman, servants of the 
défendant railroad companies, for the identical cause of action set out 
in the déclaration herein, in the circuit court of Shelby county, Tenu. 
Ail the parties défendant appeared and dèfended in that case, and on 
a trial thereof before the court and jury a verdict was rendered in fa- 
vor of the individual défendants and against the corporation défend- 
ants. A judgment was entered on thèse verdicts. The planitifif did 
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not appeal from the verdict and judgment against him and in favor of 
the individual défendants, and that judgment is final. The défend- 
ant corporations prosecuted their appeal to the Suprême Court of 
Tennessee from the verdict and judgment against them in favor of the 
plaintifï. On a hearing in the Suprême Court of Tennessee, the case 
was reversed and remanded to the circuit court of Shelby county for 
a new trial. For reasons satisfactory to him, plaintifif's counsel took a 
nonsuit as to the corporation défendants when the case was again on 
the state circuit court docket. Subsequently, this action was brought 
in this court against the corporations only who were défendants in the 
case in the state court. The défendants hère interpose their pleas of 
not guilty, contributory négligence, and res adjudicata. To the plea of 
res adjudicata the plaintifï demurs, and the case is now heard on this 
demurrer. 

For the purpose of the demurrer, the allégations of the plea are taken 
as true. The demurrer raises this question, is a valid and final judg- 
ment against a plaintifï on the facts of the case, in a suit against a 
servant for an in jury which was the resuit of the négligence of the 
servant alone, a bar to an action subsequently brought by the same 
plaintifif against the master for the identical cause of action, the mas- 
ter being neither présent, nor directing nor concurring in the act 
which produces the injury? The déclaration allèges in substance that 
the injury was the resuit of the négligent and wrongful acts of the 
conductor, engineer, and fîagman, the servants of the défendants. The 
only possible way by which the défendants hère could be held liable 
would be to convince the court and jury that the injury was the resuit of 
the négligent and wrongful act of the servants who were in charge of 
the train of défendants at the time of the accident. But the plea allèges 
that a valid and a final judgment has been entered in the state court 
deciding that thèse identical servants were not liable to plaintifï for 
the injury complained of hère, and we must conclude that this judg- 
ment is based upon a verdict of a jury that such servants were not 
guilty of any négligence or that plaintifif's intestate was guilty of such 
contributory négligence as defeated bis recovery. If either proposi- 
tion is true, then no recovery could be had against the défendants hère, 
for their liability in this case must be worked out through the servants. 
We must assume either or both propositions to be true, because it has 
been so adjudged by a court of compétent jurisdiction, and that judg- 
ment is unappealed from, and remains in full force and effect and is 
final. 

The plaintifï has had his day in court, heretofore, in a full, free, and 
fair trial of the question of négligence of défendants' servants, and 
the issue has been found against the plaintifï and in favor of the serv- 
ants, and it has been so adjudged. Now, to hold that this judgment 
cannot be successfully pleaded in bar to the action hère, would be to 
hold that the plaintifl: can hâve two days in court, and be permitted to 
again try the identical issue that has been finally settled against him in 
another tribunal of his own sélection. Thèse servants were in charge 
of and operating an engine and train of cars of the défendant railroad 
companies, and the servants' imputed négligent acts in operating this 
engine and train were the alleged cause of the injury complained of 
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by plaintiff. And tlie judgment in the state court necessarily deter- 
mined that they were innocent of the imputed négligent and wrong- 
ful acts. Hence, the principals could not be held Hable, since their Ha- 
bihty must be determined by the guilt or innocence of the servant on 
the charge of négligence. My conclusion is that, the plaintiff having 
tested his right to recover against the servants or agents of the mas- 
ter or principal, and having had his day in court, he is precluded from 
testing it again on the same issue or issues against the master or prin- 
cipal. Bailey v. Sundberg, 1 C. C. A. 387, 49 Fed. 583 ; Emma Silver 
Mining Co. Case (C. C.) 7 Fed. 401 ; Emery v. Fovvler, 39 Me. 326, G3 
Am. Dec. 637 ; Hill v. Bain, 15 R. I. 75, 23 Atl. 44, 2 Am. St. Rep. 
873. 

Let us take another view of the case. The master or principal who 
is held to pay damages for injuries inflicted on third parties because of 
the négligent or wrongful act of a servant or agent bas a right of 
action to recover the amount of such damages from the servant or 
agent whose négligent or vi^rongful act caused the in jury. Now, in 
this case it has been finally adjudged that the servants of thèse défend- 
ants were not guilty of such négligent or wrongful acts as rendered 
them liable for the death of plaintiff's intestate. In what condition 
would the défendants be placed if this case should be permitted to go on 
with the resuit that a verdict for damages should be returned against 
them, and a judgment of the court pronounced thereon? Could thèse 
défendants maintain a suit against their servants or agents to recover the 
amount they niight hâve to pay in this case ? They would be met at the 
very threshold with a plea of res adjudicata, predicated upon the judg- 
ment in f avor of the servants on the identical same issue, rendered- in the 
state court. In this character of cases, the servant is personally liable 
for his négligent and wrongful act, and the master is also liable for the 
négligent and wrongful act of the servant, under the doctrine of re- 
spondeat superior, although there can be but one satisfaction. Uii- 
doubtedly, the judgment on the merits in favor of the servants in the 
state courts in the case of Williford, Adm'r, against them, could be 
successfully pleaded in bar of an action by the same plaintiff against 
the same servants for the saine cause of action in this court. It scems 
to follow, inevitably, that the master can avail himself of the same 
défense, since his liability dépends alone upon the négligence of the 
servant. 

The demurrer to the third and fourth pleas of res adjudicata is over- 
ruled. 



UNITED STATES v. ST. LOUIS, I. M. & S. R. CO. 

(District Court, W. D. Tennessee, W. D. June 11, 190G.) 

No. 1,100. 

Commerce— REauLATioN or Interstate Commerce— Sapety Appi.rATs'CE Act. 

In section 2 of the safety appliance act of Mareli 2, 1893, c. 196, 27 Stat. 
531 [U. S. Comp. St. 1901, p. 3174], which makes it unlawful for any 
rallroad engaged in interstate business "to permit to be hauled or used ou 
its line any car used in moving interstate traffic" not equipped witii au- 
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tomatic couplers, the phrase "used in moving Interstate tralBc" does not 
mean tliat a car must be actually loaded and on its journey from one state 
to auother in order to be within the provisions of the act, but only that it 
bas beeu, and is Intended to be. so used wheuever reauired, and it is a 
violation of the act to move such a car not eqnipped with automatlc 
coupiers from one state to another as a part of a train, altbough it is 
enipty at the time; nor is the mère fact that it is destined to a repair 
shop a défense. 

IKd. Note. — Duty of railroad companies to furnish safe appliances, see 
note to Felton v. Bullard, 37 O. O. A. 8.] 

On Motion for Directed Verdict. 

George Randolph, U. S. Dist. Atty., and L. M. Walter, Sp. U. S. 
Atty. 

McFarland & Canada, for défendant. 

McCALL, District Judge. In this case the United States sues the 
défendant, the St. Louis, Iron Mountain & Southern Railroad Com- 
pany, to recover the penalty as provided for violating sections 2 
and 4 of the safety appliance act, approved March 2, 1893 (37 Stat. 
.531, c. 196 [U. S. Comp. St. 1901, p. 3174]), and as amended April 1, 
1896. There are 11 counts in the déclaration based upon 11 alleged 
violations of the law. The défendant pleaded the gênerai issue of not 
guilty to each count. The case was heard before the court and a jury. 
At the conclusion of plaintiff s testimony, the défendant moved the 
court to direct a verdict in favor of the défendant as to the first, sec- 
ond, and tenth counts in the déclaration. The motion was denied. 
Thereupon the défendant agreed that the jury should be directed to 
find in favor of the plaintifif and against the défendant upon each 
count in the déclaration, except the first and second, and elected to 
stand by its motion for a directed verdict as to the first and second 
counts, declining to introduce any testimony before the court and jury. 
Thereupon the plaintiff moved the court to direct a verdict for the 
plaintiff as to the said first and second counts. 

The undisputed testimony touching thèse two counts is as follows : 
Two Missouri & Pacific RaUroad freight cars. Nos. 23,824 and 31,931, 
were hauled as parts of defendant's train over its road during the 
months of June and July, 1906, into and out of the states of Tennessee, 
Arkansas, Louisiana, and Kansas. Thèse two cars were hauled into 
Memphis, Tenu., just prior to June 37th, and on that date, while in 
defendant's yards, they were inspected by United States inspectors 
to ascertain if they were equipped with grab irons and automatic coup- 
lers as required by law. It was found that what is designated as the 
"A" end of one of thèse cars and the "B" end of the other had no 
couplers. Thèse cars were, at the time of the inspection, empty, and, 
with thèse two defective ends adjoining, they were chained together 
and placed in a freight train destined to the state of Arkansas and the 
West, and could not be coupled or uncoupled without going between 
them or under them. On June 27th, they were hauled as a part of 
this freight train, composed of about 30 cars, out of the state of Ten- 
nessee into the state of Arkansas by défendant railroad company. 
Thèse two particular cars were waybilled to Baring Cross shops, Ark., 
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near Little Rock, to be repaired. Baring Cross shops are the repair 
sjhops of the défendant company. The défendant also has repair shops 
at Memphis, Tenn. The work necessary to properly eqùip thèse two 
cars with automatic couplers as tlie law directs could hâve been per- 
formed within fîve or six hours' time. 

Section 3 of the act of Congress, approved March 2, 1893, provides 
as follows: 

"That ou mirt after the first day of Jautiarj', eighteen hundred and ninety- 
eiglit, it shall be unlawfui l'or auy sucli common carrier to haul, or permit 
to be hauled or used on its line auy car used in moviug interstate traffle not 
equipptxl with couplers coupling automatiwiUy hy impact, and which eau be 
unconpied without the neçessity of men going between tlie ends of tlie cars" 
— nieaning any common carrier eugaged in iuterstate commerce by raih'oad. 

The able counsel for the défendant resists the motion made by the 
plaintifï, and insists that the admitted facts, as stated, do not bring the 
case of the two cars under considération within the purview of the 
law just quoted. His position is that it is shown that thèse two cars, 
at the time they were inspected by the United States inspectors and 
found defective, were on the way to the defendant's shops for repairs, 
and that they were not "cars used in moving interstate trafïic" within 
the meaning of the statute. 

It is clear that they were hauled by the défendant over its road from 
Tennessee to Arkansas, and constituted a part of a freight train of 
some 30 freight cars. To "haul" means (1) to "drag with force or 
violence, to pull, to draw, to tug, to drag; (3) to carry or convey in 
a cart or other vehicle." Worcester's Dictionary. Défendant insists 
that the word "haul" as used in the act of Congress takes the second 
définition given above — that is, "to carry or convey in a cart or other 
vehicle"^that is, that thèse two cars must hâve been at the time ac- 
tually in use conveying commodities of interstate commerce. Such a 
construction would so far négative the purpose of the act in question 
as to well-nigh render it of no practical use. If defendant's con- 
tention is correct, a freight train of 50 cars used in moving interstate 
traffic might hâve only 5 loaded cars, ail the others empty, and 
it would only be necessary for the 5 loaded cars to be equipped with 
couplers. There is as great danger to the employé in going between 
errîpty cars to couple and uncouple them as there is in going between 
loaded cars for like purpûse. The law is intended to protect the em- 
ployé, whether the cars are loaded or empty, the condition being that 
the cars are used in moving interstate traffic. It is as much in vio- 
lation of this act to haul — that is, to pull, to drag, to draw — an empty 
car ' that is used in moving commodities of interstate commerce, and 
which is not equipped with automatic couplers, as it is to haul a car 
actually loaded with commodities of interstate commerce, not so equip- 
ped. The phrase, "used in moving interstate trafïic," does not only 
mean that the car must be actually loaded with interstate traffic and on 
its journey from state to state at the time of the alleged violation, but 
its more natural meaning is that it is a car that has been used for such 
purpose, stands ready, and is intende'd to be used for such purpose 
whenever needed. 
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It is insisted, however, that thèse cars were not being used, but 
were chained together and on the way to the shop for repairs. It is 
true that they were not being used in the sensé that they were load- 
ed, so also it is true that they were on the way to the shops. But it is 
equally true that they were cars that were "used in moving interstate 
traffic," albeit at this particular time they were empty. They were be- 
ing hauled over defendant's Hne of railroad, and were not equipped 
with couplers, coupHng automaticaliy by impact, and which could not 
be uncoupled without the necessity of men going between the ends of 
the cars. The fact that thèse two cars were being hauled to the re- 
pair shops in the manner disclosed by the évidence cannot avail the 
défendant. The statute makes no such exception. Moreover, the 
proof is that the défendant had repair shops in Memphis, the point f rom 
which thèse two crippled cars were started on their way to the re- 
pair shops at Baring Cross. 

In my opinion, défendant is also liable to the plaintifï under counts 
1 and 2 of the déclaration. 

The motion, therefore, must be allowed, and the jury directed to re- 
turn a verdict accordingly. 



TJNITED STATES v. MEXICAN INTERNATIONAL R. CO. 
(Circuit Court, W. D. Texas, San Antonio Division. July 2, 1907.) 

No. 124. 

1. CUSTOMS BUTIES— TJnpatd Duties— Interest. 

Interest is recoverable by the United States on unpaid duties. wliere 
tlie amount due is liquidnted and clearty ascertalned and deniand bas 
l)eeu duly made on the importer. 

2. Same— Interest— Pebiod of Computation. 

On the reliquidation of duties at a higher rate, interest on the additional 
amount assessed should be comimted from the date of demand ou the im- 
porter. 

3. Same— Rate of Intebest. 

Interest recoverable by tlie United States on unpaid duties should be 
computed at the rate allowed by the laws of the stat« into which the im- 
portation Is made. . , , 

At Law. Action for unpaid duties. , ' ' ' 

For former proceedings in this case, see 151 Fed. 545. ' ■ ■ 

Suit was brought by the government against the défendant to recdivér 
$3,876.00. with interest, for duties on the imiwrtation of merchandise known 
as "wQol -waste." The original entry of the merchandise was made ,Iuly 2.5, 
ltK)3, and was classified as "waste" and of the dutiable value of .$,512, with a 
rate of duty of 10 per cent, ad valorem. The duty assessed of .$51.20 Was 
paid by the importer. On March 5, 1904, the coUector reliquidated the 
entry, classifying the importation as "wool waste," and'assessed the duties 
at 2iO cents per pound, or $3,927.80. Suit was brought to recover this sum,, 
less $51.20 paid by the importer pursuant to the original liquidation. The 
attorneys, representing the respective parties, hâve agreed that the govern- 
ment should hâve judgment for the amount sued for, to wit, $3,870.60. The 
défendant, however, dénies that interest is recoverable; and that is the sole 
question submitted to the court for det-rmination. As directly bearing upon 
that question, the attorneys hâve further stipulated that demand was made 
by the coilector for the increased duties on March 5, 1904. 
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C. A. Boynton, U. S. Atty., and C. C. Cresson, Asst. U. S. Atty. 
Newton & Ward, for défendant. 

MAXEY, District Judge (after stating the facts). The only ques- 
tion to be determined is whether the amount of duties as reliquidated 
by the collector of customs bears interest. The reHquidation was made 
March 5, 1904, and on the same day demand was made by the col- 
lecter for payment, which was refused. If interest be recoverable, 
it must be apart from statutory authorization, as there is no statute 
appHcable to the case before the court. But a satisfactory conclusion 
may nevertheless be reached. It must be noted that in the présent case 
the amount due is liquidated and clearly ascertained, and that demand 
of payment was duly made of the importer. 

On the subject of payment of interest it was said by the Suprême 
Court, in Young v. Godbe, 15 Wall. 665, 566, 31 L. Ed. 250 : 

"But as the case goes back for a new trial, it is proper to say a word upon 
the subject of interest, whicb seems more than anything else to be the chief 
point of différence between the parties. We eau see no objection to the 
charge of the court on this subject. If a debt ought to be paid at a particular 
time, and is not, owlng to the default of the debtor, the créditer is entitled 
to interest from that tlme bj' way of compensation for the delay in payment. 
And if the account be stated, as the évidence went to show was the case 
hère, interest begins to run at once. 

"It is said there is no law in the territory of Utah prescrihing a rate of 
interest In transactions lilse the one in controversy in this suit, and that, 
therefore, no interest can be reeovered. But this resuit does not follow. 
If there is no statute on the subject, interest will be allowed by way of dam- 
ages for unreasonably wlthholding payment of an overdue account. The 
rate must be reasonable, and conform to the custom which obtains in the 
community in dealings of this character." 

In Erskine v. Van Arsdale, 15 Wall. 77, 21 L. Ed. 63, the court an- 
nounced the rule applicable to the case in the following language: 

"Where an illégal tax has been collected, the citizen who has paid it, and 
has been obliged to bring suit against the collector, is, we think, entitled to 
interest, lu the event of recovery, from the time of the illégal exaction." 

See, also, Redfield v. Iron Company, 110 U. S. 176, 3 Sup. Ct. 570, 
28 E. Ed. 109 ; Redfield v. Bartels, 139 U. S. 700-703, 11 Sup. Ct. 
683, 35 L. Ed. 310; United States v. Sanborn, 135 U. S. 271, 10 
Sup. Ct. 812, 34 L. Ed. 112; Jourolmon v. Ewing, 80 Fed. 607-608, 
36 C. C. A. 23. For collection of cases where interest was allowed 
although not authorized by statute, see H. & T. C. Railway Company 
V. Jackson, 63 Tex. 312 et seq. ; Heidenheimer & Co. v. EHis, 67 Tex. 
426, 3 S. W. 666. The rule is thus stated by Mr. Justice Clifford in 
United States v. Hills, 4 Cliff. 618, s. c, Fed. Cas. No. 15,369 : 

"Whenever a debtor, whether a principal or surety, is In default for not 
paying money, delivering property, or rendering services in pursuance of hia 
contract, justice requires that he should Indemnify the créditer for the wrong 
which he has donc him by such neglect. Van Rensselaer v. Jewett, 2 N. Y. 
140, 51 Am. Dec. 275; Leggett v. Humphreys, 21 How. 75, 16 L. Ed. 50. Bx- 
cept where there is an express contract to pay interest, it is only recoverable 
as damages for the détention of the money which the party ought to pay. 
Abbott V. Wilmot, 22 Vt. 437; Evans v. Beckwith, 37 Vt. 285; Simmons t. 
Almy, 103 Mass. 36." 
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In 5 Eric. PI. & Pr. p. 933, it is said that : 

"Tlie damages assessable In the judgment in an action of délit usually talte 
tbe form of interest upon the amount found to be due." 

And at pages 896, 897, of the same volume, speaking of the action 
of debt, it is said: 

"Tlie distinguishing and fundamental feature of the action of debt consists 
in the fact that it lies for the recovery of money, or its équivalent, in sums 
certain, or that can be readily rendered certain Iby actual computation." 

But it may be objected that duties are not debts, and that an action 
of debt, or other similar remedy in jurisdictions where forms of ac- 
tions hâve been abolished, does not lie for their recovery. The courts, 
however, hâve disposed of that contention. And it seems to be set- 
tled law (1) that duties, due upon imported goods, constitute a Person- 
al debt and charge upon the importer, as well as a lien on the goods 
themselves, and (2) that an action of debt lies in favor of the govern- 
ment against the importer, for the duties, whenever by accident, mis- 
take, or fraud, no duties, or short duties. hâve been paid. Meredith 
v. United States, 13 Pet. 486, 10 L. Ed. 258 ; United States v. Lyman, 
1 Mason, 482, s. c, Fed. Cas. No. 15,647 ; United States v. Hathaway, 
3 Mason, 324, s. c, Fed. Cas. No. 15,326 ; United States v. Cobb (C. 
C.) 11 Fed. 76 ; vState v. Williams, 8 Tex. 384 ; 24 Am. & Eng. Enc. 
Law, pp. 914, 915 ; Elmes' Law of the Customs, § 30. 

In the case of United States v. Lyman, Fed. Cas. No. 15,647, Mr. 
Justice Story, citing authorities, used this language : 

".\nd it has been repeatedly settled, both hère and in England, that under 
suc'li ch-cumstances the duties are a debt accruing to the government from 
the time of the actual importation." 

If, then, duties are personal debts against the importer accruing to 
the government from the date of the importation, why should not in- 
terest be added when the importer illegally withholds the principal sum 
due? We hâve seen (Erskine v. Van Arsdale, supra) that, in a suit 
against the collector to recover taxes illegally collected by him, the 
taxpayer is entitled to interest from the date of the illégal exaction, 
and this in the absence of a statute authorizing interest. Why, then, 
should not the same rule be applied to an importer who wrongful- 
ly withholds payment of duties after a reliquidation and demand 
made for the amount due? If interest be allowed in the one case, 
there appears to be no valid reason for denying it in the other. 

While the court has been unable to find a case in which the question 
of interest on duties has been discussed, there are at least two decided 
cases in which interest has been allowed. United States v. Cobb (C. 
C.) 11 Fed. 76 ; Cheang-Kee v. United States, 3 Wall. 320, 18 L. Ed. 
72. In the latter case the amount due the government for duties was 
$1,240.85, and the finding of the trial court was in the following 
words : 

"As a conclusion of law. that the United States were entitled to a judgment 
for the balance due, with interest, aniounting to $1,388.10, payable in coin, 
for duties, with costs." 

The judgment was affirmed by the Suprême Court. In the Case of 
Cobb the court instructed a verdict in favor of the government for 
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$965.33, which included interest on the duties. In United States v. 
Kôblitz (C. C.) 15 Fed. 900, suit was brought to recover the duties 
on about 62 tons of woolen rags at 12 cents per pound, amounting to 
$15,000, for which judgment was asked. On the trial the court in- 
structed the jury as follows: 

"The government is not entitled to interest on such unpaid duties. Tlie 
amount of the recovery cannot exceed the amouut claimed in the pétition." 

There was a verdict in favor of the plaintiff for $15,000. From an 
examination of the case the inference is fairly deducible that in- 
terest was not claimed in the pétition; and for that reason it is 
thought the learned judge charged the jury that it could not be re- 
covered. 

Upon principle and authority the court is of the opinion (1) that du- 
ties should bear interest, and (2) that, in cases of reliquidation, where 
demand is made for payment, interest should be computed from the 
date of the demand. 

It follows that judgment will be rendered in favor of the govern- 
ment for the sum of $3,876.60, with interest thereon at the rate of 6 
per cent, per annum (the légal rate allowed by the laws of this state) 
from March 6. 1904. 



UNITED STATES v. DRMSTON. 

(Circuit Court, W. D. Texas. July 2, 1007,) 

No. 102. 

CusTOM.s Duties— TJnpaid Dcties— Intebest. 

The United States is entitled to recover interest from an importer who 
has refused to pay increased duties found due on reKcjuidation. 

At Law. On motion to reform judgment. 

Suit, was brought by the plaintiff to recover of the défendant the sum 
of $1.529.50, with interest, as duties on the importation of certain cattle. 
The entry was reliquida ted Ai>ril 10, 1902, and the défendant duly notifled 
thereof by the collector. The défendant refusing to pay the increased duties. 
suit was instituted for their recovery December 19. 1905. Upon the trial 
the court instructed the jury to return a verdict in favor of the government 
for $1,529.50, with inteiest thereon at the rate of 6 per cent, per auuum from 
April 10, 1902; and judgment was accordingly rendered for .?1,988.35. The 
défendant has flled a motion to reform the judgment on the ground that in- 
terest should not hâve been added to the amount of the reliquidated entry. 

C. A. Boynton, U. S. Atty., and S. Engelking, Asst. U. S. Atty. 
Turney & Burges, for défendant. 

MAXEY, District Judge. The défendant dénies the right of the 
government to recover interest on the duties assessed against him by 
the collector of customs. In an opinion just rendered by the court in 
the case of United States v. Mexican International Railroad Company, 
154 Fed. 519, it was held that interest should be computed on the re- 
liquidated entry from the date of the demand for payment. In ail es- 
sential respects this case is similar to that of ,the Railroad Company, and 
further discussion of the question is deemed unnecessary. 

The judgment allowing interest will be permitted to stand. The 
motion to reform it is therefore overruled. 
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In re l'FAFPINGER. 

LOUISVirXE NAT. BANKING CO. v. PFAFPINGER'S TRDSTEB. 

(District Court, W. D. Kentucliy. June 6, 1906.) 

1. BAMKRUPTCY— VOIDABLE PREFERENCE. 

In oi'der to render a préférence voidable under Bankr. Act Julv 1, 1898, 
§ 60b, e. 541, 30 Stat. 562 [U. S. Conip. St. 1901, p. 3445], wliicb provides 
that it shall be voidable if the créditer recelving it or bis agent "sball 
bave had reagonable cause to' believe that it was intended thereby to give 
a préférence," It must appear that tbe créditer had reasonable cause to 
believe that the debtor was then insolvent within the meauing of such 
terni as defined by the act. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, § 256.] 

2. SaME— PREFERENCES REQUIBED TO BE SUBBENDEEED BeFOEE ALLOWANCE OF 

CLAIM— BURDEN OF PROOF. 

ïbe burden of proof rests upon a trustée in bankruptcy who objects to 
the allowance of a claim until the surrender of an alleged préférence, as 
required by Bankr. Act July 1, 1898, § 57g, c. 541, 30 Stat. 560 [U. S. 
Comp. St. 1901, p. 3445], as auieuded February 5, 1903, c. 487, 32 Stat. 
799 [U. S. Comp. St. Supp. 1905, pp. 688. 689], to establish the facts which 
would render such préférence voidable under section 60b, 30 Stat. 562 
[U. S. Comp. St. 1901, p. 3445]. 

lEd. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, § 256.] 

3. SaME — EVIBENCB CONSIDERED. 

A bankrupt who was in business kept an account with a bank for some 
four years prior to bis bankruptcy, and during such time the bank from 
time to finie iiiade him loans and also discounted notes of bis customers, 
which he indorsed and took up at matarity when the customer did not. 
At the time of oiiening his account, he gave the président of the bank 
a statement of his assets and liabilities, wbieb showed him to be abuu- 
dantly solvent. AA'^ithin the foxir nionths prior to his bankruptcy, he took 
up a number of customers' notes, and the président also inslsted on bis 
paying a note of bis own for .$1,000 which came due. He then stated to 
the président that be was hard up on account of slow collections, and re- 
quested an extension of flve days, which was given, and at the end of that 
time he paid the note. He was in fact insolvent at that time, but only 
ascertaiued it a few days previously on taking an inveutory, and did not 
advise the bank of the fact. The président of the bank testitied that he 
supposed tbe bankrupt to be niaking money in his business until notified 
of his bankruptcy, and only insisted on payment of the note because his 
indebtedness was larger than was warranted by tbe aniount of his cur- 
rent account. Held. that such évidence was insufficient to show that the 
bank had reasonable cause to believe tbe bankrupt insolvent when such 
payments were niade. so as to require it to surrender the same as void- 
able préférences before proving its claim against the estate in bankruptcy. 

In Bankruptcy. On review of order of référée. 

W. M. Smith, for Banking Co. 

Thatcher, Gifford & Steinfeld, for trustée. 

EVANS, District Judge. William L. Pfaffinger was adjudicated a 
bankrupt on his own voluntary pétition filed January 9, 1907. After 
the adjudication the Louisville National Banking Company, a credit- 
or, presented its proofs of various debts against the estate, amounting 
to $15,792.62. Objection to thp allowance of the claims was made by 
the trustée upon the ground that this creditor had received certain 
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préférences within four months next preceding the filing of the péti- 
tion. The référée concluded that such préférences had been made by 
payments to it as folio ws : 
1008. 

September 15th $ IP.O 00 

18th 150 (K) 

October 24th i;« OO 

Noveinber 8tli 150 00 

15tli : 1,000 00 

24tli 100 00 

Deeeuiber 14tli 200 00 

Total $1,865 CO 

He consequently ordered the payment by the creditor to the trustée 
of the full amount of ail thèse simis as a condition précèdent to the 
allowance of any part of the creditor's claims. The creditor has filed 
its pétition for a review by the court of this order. 

The applicable provisions of the bankruptcy act (Act July 1, 1898, 
c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p.. 3445]), are as follows: 

Sec. 60a. "A porson shall be deemed to hâve giTen a préférence if, beliig 
insolventj he has withiti four months before tlie pétition, * * * made a 
transfer of any of his property in favor of any person, or made a transfei» 
of any of his property, and the effect * * * of the transfer will he to 
enable any one of his creditors to obtain a greater percentage of his debt than 
any other of such creditors of the sanae class." 

Section 60b provides that: 

"If a bankrnpt shall bave given a préférence, and the person receiving It, 
or to be beneflted thereby, or bis agent acting tlierein, shall bave had reason- 
able caitse to believe that it was intended thereby to give a préférence, it shall 
be voidable by the trustée." 

Clause 35 of section 1 provides that the word "transfer" shall in- 
clude — ■ 

"the sale and every other and différent mode of disposing of. or parting with 
IJi'operty, or the possession of property, absolutely or conditionally, as a pay- 
ment, pledge, mortgage, gift, or security." 

It will thus be seen that a "payment" is a transfer within the act, 
and of course the necessary efïect of a payment by an insolvent debtor 
to any creditor is to enable the latter to obtain a greater percentage 
of his debt than could any other creditor of the same class who did 
not receive a payment. So that if there were nothing more than sec- 
tion 60a and section 1, clause 25, every payment made within the four 
months' period would be voidable. But such was not the intention of 
Congress. And so section 57g provides that claims shall not be al- 
lowed unless préférences are surrendered in those cases only where the 
préférence is voidable under section 60b; and that section provides, 
as we hâve seen, that if a bankrupt shall hâve given a préférence, and 
the person receiving it or to be benefited thereby "shall hâve had rea- 
sonable cause to believe that it was intended thereby to give a préfér- 
ence, it shall be voidable by the trustée." 

The settled construction of thèse varions provisions of the act ap- 
pears to be that, in order to make a payment or other form of préfér- 
ence voidable, the person to whom it is made or given must hâve had 
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reasonable cause to believe that the person makîng ît was then in- 
solvent; this élément being regardée! as necessarily included in the 
phrase "reasonable cause to believe that a préférence was intended." 
Butler Paper Ce. v. Goembel, 143 Fed. 298, 74 C. C. A. 434 ; In re 
Goodhile (D. C.) 130 Fed. 471. 

We are, therefore, to inquire whether this créditer had reasonable 
cause to believe, when the payments were respectively made to it, that 
the debtor was insolvent. In doing so we are to remember that by 
clause 15 of section 1 of the act it is declared that "a person shall be 
deemed insolvent within the provisions of this act whenever the ag- 
gregate of bis property * * * ghall not, at a fair valuation, be 
suf&cient in amount to pay his debts." We are also to remember that 
absolute knowledge of insolvency is not required. AU that is neces- 
sary in such cases is the possession by the créditer, at the time, of 
such information relative to the debtor's afïairs as should lead a rea- 
sonably prudent person to conclude that the property of the debtor at 
a fair valuation would not be sufficient to pay his debts. Grant v. 
National Bank, 97 U. S. 80, 34 h. Ed. 971; Stuckv v. Savings Bank, 
108 U. S. 74, 3 Sup. Ct. 219, 27 L. Ed. 640 ; In re Eggert, 102 Fed. 
735, 43 C. C. A. 1 ; In re Goodhile (D. C.) 130 Fed. 471. 

Ex post facto knowledge that the debtor was, at the time of the 
préférence, insolvent is not ma-terial. Nor does it matter, per se, what 
knowledge the debtor had on the subject. The test is whether the 
créditer who is charged with having received a voidable préférence 
had at the time of receivirig it such information as ought to hâve led 
a reasonably prudent man to the conclusion that a préférence was 
thereby intended, and this includes, as we hâve seen, the necessary 
élément of sufficient information of the afïairs of the debtor as ought 
to lead a reasonably prudent man to the conclusion that he was then 
insolvent. Mère suspicion of insolvency is not sufficient (97 U. S. 
81, 34 L. Ed. 971), nor is mère unwillingness to trust further (108 
U. S. 75, 2 ,Sup. Ct. 319, 27 h. Ed. 640). Some authorities, indeed, 
fix a test to the effect that the créditer must be regarded as having 
been preferred if at the time of the transfer or payment he had informa- 
tion sufficient to put a reasonably prudent man upon inquiry, which 
if made and pursued would lead to a full knowledge of the debtor's 
condition. Such a rule must hâve a reasonable construction, and to 
make it operate justly must relate to ihformation of the financial con- 
dition and property of the debtor, and not merely to whether he had 
already borrowed from the créditer quite as much or more money 
than the latter thought it was best to lend to him for other and dif- 
férent reasons. The rule last stated, even if consistent with that just 
given as being the rule laid down by the Suprême Court, could not 
fairly operate upon this case, because, as we shall see, there is no tes- 
timony to show that this créditer had any knowledge of the debtor's 
financial condition and property — in short, of his afïairs — except what 
was shown by its own books, and what was contained in the written 
statement of March 24, 1903, which showed him to be absolutely 
solvent, and which was received and acted upon from that time on 
without suspicion of its accuracy and truthfulness, and the additional 
information that collections were hard at times with the customer. 
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as might happen to be the case with any business man. And it is 
quite important also to remember that, under the présent bankruptcy 
act, temporary inability to meet payments does not constitute insolv- 
ency, and consequently notice of that state of a debtor's affairs does 
not, per se, give information as to his property, nor whether at a fair 
valuation it is sufficient to pay his debts. Hussey v. Richardson, etc., 
148 Fed. 600, 78 C. C. A. 370. 

We hâve now reached a point where we are to inquire whether the 
testimony in the case fàirly shows that at the time of the payments 
or any of them the créditer or any agent acting for it had the quantum 
of information respecting its debtor's afïairs which was necessary un- 
der the law to make the préférence voidable. The question is one of 
fact, and the onus is on the trustée who aiifîrmatively allèges that a 
préférence was gjven. Butler Paper Co. v. Goembel, 143 Fed. 396, 74 
C. C. A. 433. The évidence shows that the debtor was certainly in- 
solvent in the latter part of 1906, and also that the several payments 
referred to were made within the four months next preceding the filing 
of the pétition. We may always conclude without further testimony 
that payment to a creditor will necessarily increase his dividends in a 
case where his debtor is at the time insolvent. Three of the four 
necessary éléments in this case may therefore be regarded as estab- 
lished. Upon the f ourth (to wit, whether the creditor had reasonable 
cause to believe that a préférence was intended), only two witnesses 
were examined, namely, the bankrupt and the président of the bank- 
ing company. The testimony shows without contradiction that in 
March, 1903, the bankrupt changed his account from the German In- 
surance Bank to the Louisville Banking Company, because, at the lat- 
ter, he could get a lower rate of interest upon money he might hâve 
to borrow than he could at the former, namely, a 6 per cent, rate as 
against a 7 per cent, rate; that when he applied to the latter bank to 
make the arrangement the bankrupt was required to give a statement 
^ in writing purportijig to show his financial condition at that time ; 
that he handed the statement to the président of the banking, company, 
Théodore Harris; that it showed the bankrupt's assets then to be 
$49,674, and his liabilities to be $10,200; that thereafter and until 
December 24, 1906, he kept his account with the banking company, 
making his deposits and discounting his notes and bills, and obtaining 
his loans there, ail in the regular course of business, the détails of the 
account during the entire period being shown in a copy thereof filed 
with the testimony; that the payments made to the banking company 
between September 15 and December 84, 1906, as shown in the list 
of payments hereinbefore copied, with the exception of that of $1,000 
made November 15th, were made in this way, namely, the bankrupt 
had discounted with the banking company many notes of his customers, 
which notes he had indorsed, and when the makers failed to pay any 
of them he took them up either with checks for the amounts made on 
his deposits with the banking company, or else the amount of each note 
was charged up to hinl in his account ; that the bankrupt first realized 
early in November, 1906, that he was insolvent, but that on November 
15, 1906, he paid a five-day note to the banking company for $1,000. 
The bankrupt testified at some length respecting this transaction. 
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Giving this testimony its full effect, it amounts shortly to this : That 
the bankrupt owed to tlie banking company a note for $1,000 which 
matured early in November, 1906 ; that the banking company insisted 
upon its being paid upon the ground that the bankrupt then owed it 
more money than it wanted to lend him upon a deposit account no 
larger than his; that further time upon the note was then requested 
by the bankrupt upon the only ground stated, that he could not get in 
collections at that time ; that five days' time was thereupon given, and 
the note renewed; that at its maturity it was paid; that when aslted 
by the banking company from time to time (obviously referring to a 
period in the latter part of 1906) as to his financial condition, the 
bankrupt's answer had been that he could not always take up his notes 
promptly because money matters were hard in the way of collections ; 
that the bankrupt did not himself know of his insolvent condition until 
after he had had an inventory taken early in November, 1906; that 
even then he did not tell the banking company of his condition ; that 
he was forced by the banking company to take up the $1,000 note; 
and that the banking company made him pay in order to reduce his 
borrowing account. There was no évidence except what related di- 
rectly to the $1,000 payment. This, however, has been considered as 
far as it might legitimately bear upon the other payments in ques- 
tion, though, of course, its weight must be regarded as very inconsid- 
erable as to ail of them which were made previously to November 1, 
1906. Indeed, as to such payments we may say that there was prac- 
tically no évidence at ail in support of the charge of préférence. 

Waiving the very serions question whether, even if uncontradicted, 
the testimony offered by the trustée could be regarded as sufficient to 
support his contention as to any of the payments, we fînd that Théodore 
Harris, the président of the banking company, and with whom the 
business was transacted, after stating that he had never known the 
bankrupt previous to his application to open an account with the 
banking company in March, 1903, testified that the bankrupt in March, 
1903, had asked to become a customer of the banking company because 
he saicl he was paying a higher rate of interest than was désirable where 
lie had been doing his banking ; that he was requested and did make a 
written statenient showing his assets and liabilities at the time ; that 
the statenient furnished showed the former to be $49,674, and the 
latter to be only $10,200 ; that witness thus understood the bankrupt 
to be perfectly solvent ; that for the succeeding years the banking com- 
pany loaned him money as he needed it, and discounted his business 
paper in the regular way, and also kept his deposit account ; that as 
the bankrupt was a hard-working, economical man the witness never 
doubted that he was making money and doing fairly well in his busi- 
ness, but as his borrowing account was too large in proportion to his 
deposit account to nieet the banking company's views, witness tokl 
the bankrupt that that account must be reduced ; that this was done when 
a certain $1,000 note matured early in November, 190G, and payment 
in cash was demanded ; that the bankrupt stated that his collections 
of money were a little hard at the time and asked for some indulgence ; 
that five days were mentioned and readily given, aftd the note renewed 
for that period; that 30 days' time would hâve been given if that 
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much had been requested ; that the $1,000 note was promptly paîd at 
maturity; and that the witness not only thought the bankrupt was 
Suivent during ail this time, but had no suspicion to the contrary un- 
til informed thereof by the bankrupt's attorney in January, 1907. 

Without determining whether the testimony offered by the trustée, 
if taken alone, would support the charge of préférence, we are con- 
tent to say that a very careful considération of ail the évidence has 
led us to the clear conviction that it by no means supports the emphasiz- 
ed conclusion of the learned référée that the bankrupt "informed the 
banking company or its président that he (the bankrupt) had not the 
means and could not pay the $1,000." On the contrary, the bankrupt 
could, and in fact did, pay that note at maturity with means at his 
command, and what he had told the banking company was that he was 
hard up for collections, and he had told this not at the time of the 
payment of the $1,000, but as a reason why he asked for the extension 
of time when the note therefor was last renewed. In speaking of the 
déposition of Mr. Krieger in the case of Stucky, Assignée, v. Masonic 
Savings Bank, 108 U. S. 75, 2 Sup. Ct. 320, 27 h. Ed. 640, the Su- 
prême Court said : 

"We hâve examined his déposition very carefully. We thlnk it bears the 
Impress of eandor, and négatives the idea that he had reasonable ground to be- 
lieve Melter insolvent, or that he actually did believe it" 

We are tempted to make the same remark about the déposition of 
Mr. Harris, inasmuch as we entertain a similar opinion respecting it. 
Besides, our own personal expérience has taught us that banks usual- 
ly dislike a mère borrowing account, and their désire is to keep in close 
limits, unless the deposit account is liberally kept up in proportion, in 
which event a bank practically loans a man his own money and gets 
interest upon it. At ail events, after a very careful considération of the 
testimony in ail its phases, we hâve reached the conclusion that it does 
not show that any préférence, within the sensé of the bankruptcy act, 
was given to the Louisville Banking Company, and consequently that 
its claims should hâve been allowed in full without requiring it to 
surrender any part of the payments amounting to $1,865 and described 
in the referee's order herein. 

The order of the référée to the contrary must, therefore, be re- 
versed, with directions to allow the claims of the lyOuisville Banking 
Company, amounting in the aggregate to $15,793.63. 



In re PFAFFINGER, 

(District Court, W. D. Kentucky. June 6, 1907.) 

Bankeuptct— Dischabge--False Statement Made to Obtain Pbopeett on 
Crédit. 

A borrowing of money does not constitute the "obtainlng of property on 
crédit" within the meanlng of Banljr. Act July 1, 1898, c. 541, § 14b (3), 30 
Stat. 550 [U. S. Comp. St 1901, p. 3427], as amended February 5, 1903 (32 
Stat. 797, c. 487 \V. S. Comp. St. Supp. 1905, p. 684]), and the obtaining by 
a bankrupt of a loan from a bank by means of a materiallyf aise statement 
In writing made for the purpose is not ground for denying him a di»- 
charge. 
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In Bankruptcy. 

J. A. Conkling, for bankrupt. 
Wm. M. Smith, for créditer. 

EVANS, District Judge. The IvOuisville National Banking Com- 
pany, a créditer, has moved the court to annul and set aside the order 
entered herein on May 4, 1907, granting a discharge to the bankrupt 
upon the ground that it was prevented by inévitable accident from op- 
posing the discharge when the hearing was had upon the bankrupt's 
pétition therefor. In support of this motion the créditer has filed 
the affidavits of John R. Duffin and Wm. M. Smith, the latter affiant 
being the creditor's atterney. In further support of the motion the 
créditer has tendered a spécification of its ground of opposition to 
the discharge. We may assume that the affidavits sufficiently establish 
a State of fact which might warrant the court in setting aside the order 
if the objection to the discharge aUeged by the créditer be sufficient, 
under the statute, to defeat it. If the ground stated, assuming it to 
be true, is not in law sufficient, the discharge, which wàs granted in 
due and regular time and order, should not be disturbed. 

The créditer filed sundry proefs ef debt against the bankrupt's 
estate, each of which proofs was based upon a premissery note of ré- 
cent date. The ground upon which the discharge is opposed is alleged 
te be that : 

"The said Pfaffinger obtalned money from this créditer upon a materially 
false statement in writing made to it for the purpose of obtaiuing such 
money. It says that on or about March 24, 1903, said Pfafflnger came to this 
créditer, the Louisville Banking Company, in Ijouisville, Ky., and made a re- 
qnest to open an account with it and to borrow money from time to time 
therefrom; that Its said banlî, through its président, told said Pfafflnger that 
he would hâve to first furnish a written statement of his assets and liabili- 
ties, showing f ully his financial condition, before said bank could pass upon 
the question of loans, and it gave said Pfafflnger a blank statement, fully 
explaining same to him at the time; that he tooli it away with him and after- 
wards returned with it fiUed and signed by him, dated March 24, 1903." 

The statement in writing referred to was addressed to the Louis- 
ville National Banking Company, and on its face says that it "is made 
fer the purpose of borrowing money from" the bank. It shows the 
writer's indebtedness to be $10,200, and his assets to be at least $49,674. 

Section 14 of the bankruptcy act of July 1, 1898, c. 541, 30 Stat. 
550 [U. S. Comp. St. 1901, p. 3427], as amended on February 5, 1903, 
32 Stat. 797, c. 487 [U. S. Comp. St. Supp. 1905, p. 684], provides, 
among ether things, that the court shall grant the discharge unless the 
applicant had "(3) ebtained preperty en crédit from any person upon 
a materially false statement in writing made to such person for the 
purpose of ebtaining such preperty on crédit," and the question to be 
determined is whether borrowing "money" is "obtaining preperty on 
crédit" within the meaning of that phrase in the statute. The question 
is not altogether free from deubt, because the word "preperty" is 
nomen generalissimum and ef wide signification. In its broadest 
sensé, of course, it would include money as well as everything eîse 
which can be the subject of ownership. What we are concerned to 
ascertain is precisely what Congress intended by the phrase "ebtain- 
154 F.— 34 
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ing property on crédit" as used in the act. The ground of opposi- 
tion to a bankrupt's discharge which we are now considering was never 
introduced into our statute until February 5, 1903, and we hâve not 
found that the question now in contention has ever been sàtisfactorily 
adjudicated. The words under considération are not technical, and 
should, we think, be given their easily understood meaning as common- 
ly used in business circles and by the people generally. We should 
hardly expect one to use the words "obtaining property on crédit" 
in speaking of an ordinary borrowing of money. One would rarely, 
if ever, be misunderstood if he spoke of obtaining property on crédit. 
He would be regarded as referring not to obtaining a loan of money, 
but to getting possession of and the title to real estate or goods or 
chattels purchased by him without paying the price in cash. 

A careful examination of the clause of the act and of each word in 
it will, we think, show that the real intention of Congress clearly was 
to deny discharges to bankrupts who had purchased spécifie property, 
and who, instead of paying cash therefor, had induced the seller to 
deliver it and to give crédit for the price and defer the payment there- 
of by means of a materially false statement in writing made to secure 
those results. This seems to be the full extent of what was intended, 
as well as the meaning of the language used by Congress. We think 
the statute refers to purchases and .sales of property on "crédit," and 
not to loans of money. This seems to be the view also of Mr. 
Collier in his work on Bankruptcy (6th Ed.) pp. 196-193. Congress 
might, of course, and probably upon equally good reasons, bave in- 
cluded the borrowing of money or other transactions in the législation ; 
but the question is what Congress did, and not what it might bave 
donc, and in endeavoring to ascertairi the intention of Congress in what 
was actually enacted we must assume that it employed the language 
for the purpose of expressing what everybody would ordinarily under- 
stand it to mean according to popular usage. 

The interprétation we give the statute appears to be abundantly sup- 
ported by the second of the rules laid down by the Suprême Court 
in its opinon in United States v. Isham, 17 Wall, at page 504 (21 
L. Ed. 738), where it was said: 

"The words of a statute are to be taken in the sensé in which they will l>e 
understood by that pulilic in which they are to take effect. Science and skill 
are not required in their interprétation, except where scientific or technical 
ternis are used." 

x-Vnd Mr. Endlich in his work on the Interprétation of Statutes says 
that: 

"In eceneral, statutes are prcsumed to use words in their popular sensé; 
nti loquitur vulgus." 

We therefore conclude that the phrase "obtaining property on crédit" 
was not intended to include a borrowing of money on time. That is 
not the meaning the public would naturally attach to the phrase. 

If this view be correct, the ground of objection stated by the creditor, 
even if true, would h-ave been immaterial and wholly unavailable to 
prevent the discharge of the bankrupt, if it had been presented in 
due season. But lest our interprétation should not be the correct 
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one, the matter, pending the considération of the question, was re- 
ferred to the référée with instructions to ascertain and report whether 
the statement of the bankrupt in the writing referrcd to had been, 
when made, materially false, and thus enable the parties to get the 
whole matter into brief compass should a higher court be asked to 
review it. Accordingly he has reported that the statement in writing 
delivered to the bank was, when made, materially false in fact. Tliis 
was probably unknown and unintended by the bankrupt, though those 
considérations would not control if the statute applied. But, as we 
hâve seen, the statute does not apply. 

We are of opinion, for the reasons stated, that the motion to set 
aside the order granting the discharge should be crverruled, and an or- 
der accordingly may be entered. 



In re PAIiATABLE DISTILLED WATER CO. 

(District Court, B. D. PennsylTanla. June 14, IWl.J 

No. 2,651. 

Bankrtjptot— Propibtt Held Undœb Condition al Sai-ï— Rioht to Reolaiu. 

A bankrupt corporation liad in Its possession certain machinery, wbich 
It obtained under a rental contract by which It was to pay a stated Bum 
of rental In Installments, and then had tbe privilège of purchaslng the 
machinery for one dollar. In the meantime It was to remain the property 
of the lessor, who had the right to déclare the lease forfelted, and re- 
talie the property on any default In the payment of rent; tlme belng ex- 
pressly made of the essence of the contract The lessee had paid many of 
the installments at maturity, others after due, and still others were In 
default at the tlme of the banliruptcy, but no claim to a forfeltnre had 
been made by thé iessor. After bankruptcy the lessor clalmed the prop- 
erty, and wlthtn a weelc thereafter, and before it was sold by the recelver, 
the latter tendered the lessor the amount of the installments of rent stlll 
remaining due, with interest, and one dollar additional, which tender was 
ref used. Held that, by the fallure of the lessor to Inslst upon a forfelture 
when Installments became in default, the provision making tlme of the 
essence of the contract was suspended If not entlrely walved, and could 
not be enforced agatnst the recelver or trustée In bankruptcy, but that 
the claimant was entitled to no more than the contract prlce of the ma- 
chinery. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. Ô, lliuUauiitcy, ) 199.1 

In Bankruptcy. On certificate from référée, 

Perciva' H. Granger, for trustée. 
Francis Chapman, for claimant. 

J. B. McPHERSON, District Judge. I do not agrée throughout 
with the argument of the learned référée (D. W. Amram, Esq.), but 
I do agrée with his conclusions, and therefore préface the few ad- 
ditional remarks that I hâve to make by setting out his findings of fact 
and opinion: 

"The S. Twltchell Company flied its pétition In the office of the elerk of 
the district court, clalmlng title to certain machinery found In the posses- 
sion of thé bankrupt, and advertlsed for sale and sold by the recelver in 
bankruptcy, and prajing the court to refuse to conûrm the sale, and to 
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direct the receiver to snrrender the machinery to the petitioner. The 
court or^ered the sale to be confirmed, and directed that the fund realized 
be retained by the receiver, and that the question of title to the said 
machinery be determined by the référée. The attorneys for the petitioner 
and the receiver' agreed in- writing that if title is found to be in the peti- 
tioner the sum of $500, realized at the sale, less auetioneer's commission, 
shall be paid to the petitioner, and that if the référée shall find that thei 
petitioner is only entitled to receive the balance of $165 due as 'rent' of 
the said machinery, the said sum shall be paid to the petitioner, and the 
balance b( the said $500 shall be turned into the gênerai fund of the bank- 
rupt estate. Thereafter the matter was referred to me, and the trustée 
in bankruptcy, who had in the meantime heen appolnted, flled an answer 
to the said pétition. Testimony was taken bef ore me and argument of 
eounsel heard. From the testimony I find the following facts: On .Tuly 
;îO, 1904, the S. Twitchell Company, petitioner, and the Falatable Distilled 
Water Company, now bankrupt, entered into an agreement whereby the 
S. Twitchell Company, ealled in the said agreement 'lessor,' loaned to the 
Palatable Distilled Water Company, ealled in the said agreement 'lessee,' 
the machinery in question 'for the term of twenty-eight months from tlie 
fiOth day of July, 1904.' The parties agreed that the value of the machinery 
■was $1,455, and that if it be in any way lost or destroyed prior to ac*tiial 
redelivery to the lessor, said value, with interest from the date of the can^ 
tract, less the rent that may hâve been previously paid for its use, shall. 
notwithstanding anything herein contained, become immediately due and 
payable, and sifiall be paid by the lessee to the lessor, and that la case it 
shall bè returned to or be reclaimed by the lessor undèr the provisions of the 
contract in a damaged condition, the amount of any' damage so done shall 
be paid by the lessee to the lessor. Other clauses of the agreement restrict 
the lessee in the use of the machinery, and require the lessee to insure 
the same for the beneflt of the lessor. The lessee agrées to pay to the lessor 
as rent for hlre and use as f ollowS; $100 upon. exécution of the agree- 
ment; ,$45 per month from Àugust 30, 1904, until July 30, 1905; $25 
pèr month from August 30, 1905, until November 30, 1906 ; and $15 on 
December 80, 1906. The agreement further provides that there is 'allowed 
for two (2) second-hand Mott carbonaters four hundred dollars ($400).' 
Thus making in ail the sum^ of $1,455, for $955 of vehich promissory notes, 
payable from month to month. were given by the lessee to the lessor. It 
is further agreed that time shall be of the essence of thîs contract, and shall 
not be relievable against in equity or at law. It \s further agreed that, 
upon default of the lessee In the performance of itiS undertakings or pay- 
ment of rent or failure to purchase the apparatus -within the time herein- 
after limited, the lessor may at its option, in persoïi or by its authorijied 
agent, without demand flrst made, repossess Itself ht the said apparatus, 
and retain ail rent theretofore paid to it, and recover rent up to the time 
of such repossession, together with damages in case of injury to the ap- 
paratus and damages for the breaeh of the agreement. Af ter the leasee 
bas falthfuUy performed ail stipulations of the contract, it may, atits 
option, at any time within one month after maturity of the last install- 
ment of rent and of ail sums due for Insurance, purchase the said ap*- 
paratus at the price of $1, ilpon payment of which sum the lessor shall 
convey the said apparatus for the lessee by bill of sale. Nothing con- 
tained in said agreement and no action thereuuder shall divest the title 
of. the said lessor imtil the rent and purchase moncy as above bas been 
fully paid, and until a bill of sale bas been delivered, and until such time 
the apparatus shall remain the property of the lessor; the lessee merely 
having the right to use the same under the ternis of the contract. After 
the exécution of this agreement the machinery was delivered to the lessee. 
ïhe promissory notes were deposited in bank by the lessor for collection, 
and were paid from time to time by the lessee — sonie of them ■when due, 
but others after date of maturity. The last payment made by the lessee 
was a payment of $50 on August 22, 1906, apparenily covering two notes 
of $25 each, due. respectively, April 30, and May 30, 1906. The notes due 
June 30, July 30, August 30, and September 30, 190& for $25, respectively, 
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were presented for payment by the banlî, but reinained unpaid. On Octo- 
ber 26, 1906, a pétition in bankruptcy was filed against the lessee, and 
on November 16, 1906, ah adjudication was entered, and the rnatter referred 
to me as référée. Notwithstanding default in payment of the install- 
ments of rent, the machinery remained in tlie possession of the lessee, and 
the lessor made no demand for its return, nor dld It in any way attempt 
to repossess itself of the same in accordance with the terms of the agree- 
ment. ïhe only correspondence between the lessor and the lessee with 
regard to the rnatter was a statement for the balance of the money due, 
said statement having been rendered to the lessee together with other 
aecounts of goods whieh the lessee was buying from the lessor. On or 
about Oetober 27, 1906, a receiver was appointed for the bankrupt estate, 
and on November 1, 1906, the petitioner (the lessor) gave notice to the re- 
ceiver of its intention to reclaim the property. On the following day, to wit, 
November 2d it was agreed between the attorney for the petitioner and 
the attorney for the receiver that the pétition for réclamation should not 
be presented at that time, and on November 8, 1906, the said machinery 
was sold, together with the other assets of the bankrupt estate, under an 
order of the United States district court. At and before the said sale, 
counsel for the petitioner read a notice claiming title to the said machinery. 
Immediately before the sale, the receiver tendered $175 in cash to the at- 
torney for the petitioner to cover the balance of rent, interest, and $1 pur- 
ehase money due on the said machinery, and later in the day ofCered $175 
in cash to an officer of the petitioner corporation for the same purposes. 
Both tenders were refused; the petitioner claiming that, notwithstanding 
ail of the above facts, It is entitled to a return of the machinery or the 
spécial fund, being the proceeds of the sale of the said machinery, set 
apart under spécial order of the court. 

"The questions of fact in this proceeding being undisputed, as above, it 
remains for the référée to cohsider the questions of law involved. Under 
the instrument executed between the petitioner and the bankrupt, the ma- 
chinery was deiivered to the bankrupt as a bailment, and the bankrupt 
obtained no title to the same until after compliance with the conditions 
set forth therein. Thèse conditions were never complied with by the bank- 
rupt. The so-called 'rent,' amounting to $1,45."), was payable as follows: 
$100 on the date of the agreement, .!;400 was credited on account of two 
second-hand Mott carbonaters, and the balance of $955 in monthly install- 
ments, according to the promissory notes deiivered therefor. Of the entire 
sum of $1,455, .$1.290 were paid, and a balance of rent of $165 remained 
unpaid at the date of bankruptcy, partly for notes then overdue and partly 
for notes not yet due. Although it was clearly the intention of the partiesi. 
at the tinie of the exécution of the agreement, as expressed therein, 'that 
time shall be the essence of this contract, and shall not be relievable 
against in equity or at iaw,' the testimony shows that this Intention was 
abandoned. The petitiorer maintains that its failure to insist upon prompt 
payment of the monthly rental as the same fell due, and its further fail- 
ure to repossess itself of the machinery by reason of default in such pay- 
ments, does not affect its right to insist on a forfeiture of the machinery 
by reason of the lessee's failure to pay on time. The testimony shows ttiat 
it was the practice of the parties to ignore the strict terms of the contract 
with regard to payments. The lessee was often in default. Rent due 
April 30th was not paid until August 22d; rent due June 30th and for the 
following months had not been paid at the time of the bankruptcy, Oeto- 
ber 26th, and was never paid. The petitioner allowed months to pass 
after Its bank had unsuccessfully attempted to collect the rents due without 
demanding return of tte machinery, or apparently ever thinking of such 
action. Shall the petitioner be permitted to insist upon a strict interpréta- 
tion of a clause which was undoubtedly introdueed into the agreement for 
its benefit, when by its own action it has clearly indicated for a long time 
that it did not consider the said clause of vital importance, and when the 
effect of such insistonce at this time would be virtually to redeliver to the 
petitioner machinery wlich had been paid for almost in full? On Oetober 
25th four monthly payments of the rent were due and had been demanded 
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and remained unpaid. If, imder tliese circiimstances, the lessoe had on 
that day ipade a proper tendei* of the balance due. the petltioner would. 
in my opinion, hâve had no right to refuse the money and retake its prop- 
erty. On October 26th the pétition in banliruptcy was flled. On Ootober 
27th a reeeiver was appointed to take possession of the assets of the banlc- 
rupt, and it was then manifestly impossible for the banlirupt lessee to 
make sueh tender. Can tliere be any doubt that, if the reeeiver had then 
and there made the tender, the petltioner would hâve been ol)lige<i to ac- 
cept It? The reeeiver, however. did not nsake such tender at that time, 
and on Noveinber Ist he received notice that the petltioner would insist 
upon its rlghts under the agreement, and pétition the court for possession 
of the property. What was the recel ver's duty under thèse clrcuuistances? 
Was he obliged immediately to tender the balance due under the contract? 
If the lessee bas a reasonable time, after demand made upon him, to tender 
payment (Kinkel v. Roberts, IG Pa. Dist. R. 179j, surely the reeeiver bas 
such right. The reeeiver bas an additional right to time, because he Is 
an offlcer of the court, appointed for the purpose of protecting the inter- 
ests of the creditors, and must be given a reasonable time in every case 
ta détermine, after consulting his counsel, what is the proper action for 
him to take in answer to a demand made upon him by one presuming to 
hâve rights against the bankrupt eâtate. The bankrupt before his bank- 
ruptcy must be presumed to know his contracts and his liabilities under 
them. and may perhaps be held to a stricter interprétation of what is a rea- 
sonable time than the reeeiver of a bankrupt estate, who is not chargeable 
with such knowledge of the bankrupt's alïairs. At any rate, only one 
week elapsed from the time demand was made until the tender, and this 
would not be an unreasonable time even as between the original parties. 
Ou October 20, 190C, the petitioner in tliis case had a clalm against the 
bankrupt for a balance of $1(3.5, rental due, and had no right, by reason of 
the failure of the bankrupt to pay the said money on that date, to repossess 
itself of Its property, because it had forfeited its light through its course 
of conduct theretotore. The bankrupt, on the other hand, on said day 
owed the petitioner the said sum of $105 rent, with interest thereou, and had 
the right, upon tender of this sum, together with #1 additional, to de- 
mand a bill of sale for the said rtachinery. The reeeiver lu bankruptcy 
took the assets of the bankrupt subject to this liability and riglit. One 
week after notice of the petitioner's intention to reclaim was given, the 
reeeiver made a proper tender of the balance due, together with intei-est 
and the additional $1, and, in my opinion, thereby fully complied with 
the duty of the lessee under the terms of the agreement. The failure of 
the iessor to nccept the said sum was to its préjudice. It was not the 
lessee's or receiver's neglect but the petitioner's fault that the balance was 
unpaid. It was the duty of the leBsor to accept the money and deliver a 
bill of sale. Instead of doing this, it now attemi)ts to invoke the jurls- 
diction of the cburt to cnable It to forfeit the property of its lessee. Tilie 
court will enforee forfeiture only under such conditions as make it un- 
avoidable, and equity will relieve against forfeiture unless the purpase 
nnd intent of the parties bas been clearly expresséil and could not be car- 
ried ont in any other way. 

"Slnce time immémorial prlnciples of equity bave been recognized by 
courts of justice in the interprétation of contracts. A court of Justice will 
not permit a contract to be interpreted accordlng to strict law if it works 
nijustlce, and, inasmueh as there must be a reaiedy where there is a 
wrong, some prlnciple of equity, or at least sonie bald teehnieality, can 
always be found to prevent the injustice. >"o creditor will be permitted 
to exact bis pound of tlesh if a court of Justice can prevent it. It Is argued 
in this case that, luasmucb as time is made of the essence of the contract 
by express agreeijaent, and the clause is added that it shall not be rellevable 
against in equity or at law, therefore the party ag.tiust whom the contract 
is to be enforced cannot be heard or permitted to set up anything in déro- 
gation of tlie petitioner's claim. This is tantaœovnt to saying that it is 
possible for parties to make a contract which would absolutely prevent courts 
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of law from assiiminp: jurisûiction over a dispute arising bet-ween tlieni 
under sueh contraet. Snch a conclusion Is impossible. No civilized com- 
munity will permit any person living within its sovereiguty to be debarred 
from the right to invoke the aid of a court of law in liis behalf. Public 
policy is opposed to such contracts, and will not permit the courts to en- 
force tbem. AVhat does the second part of this clause — 'that it shall not 
be relievable against in equity or at law' — really mean? In my opinion 
it is mère surphisage, and adds nothing to the strength of the prior clause 
'that time ,is of the essence of the contract.' It Is nierely deolaratory of the 
law that, where the parties agrée that time shall be of the essence of 
their contract, the law will enforce such agreement aud «luity will fol- 
low the law. But the petitioner assumes that, beeause the express ternis 
of this contract make time of the essence of the contract, therefore it is 
in faet of the essence of the contract. This begs the entire question. It 
is clear that the parties iutended that time should be of the essence of the 
contract, but it is also clear from the testimouy that by their subséquent 
conduct they manlfested such a change of their intention as to practically 
read this clause ont of the contract. The petitioner made an agreement 
with the bankrupt whereby it is sought to secure more than its commun, 
légal, or moral right. A clause such as that introduced into this agreement, 
'that time is of the essence of this contract, and shall not be relievable 
against in equity or at law,' can hâve no other purpose than to act as a 
coercive measure, for the purpose of enabling the petitioner to use the 
process of law to secure results whieh otherwise would l)e denied it. 
This, in itself, is not illégal, but it bas a moral taint, and, where one seeks 
to take advantage of such a clause, it should be construed witb the great- 
est strictness against him. 

"In justice the petitioner has a claim of a balance of $105 against tlie 
bankrupt. This money was offiered to it, and it declined to take it, and 
demanded instead the machinery, on account of which it had already re- 
ceived .$1,280. It may be that such demand is legally justifiable, but tliere 
is no doubt that it is morally exécrable. The petitioner prays the court to 
grant it Us pound of flesh, and déclines to ai-cept in lieu thereof the bal- 
ance of the debt due to it. In tins aspect of the case let us examine the 
clause upon which the petitioner's rights, if any, fnndamentally rest. 'It 
is agreed that time shall be of the essence of this contract, and shall not 
be relievable against in equity or at law.' If, as the petitioner contends. 
this ineans that it is tlie duty of the lessee to perform its part of the agree- 
ment exactly on time, as set fortli therein, does it not also conversely mean 
tbat the petitioner mnst perform its part of the agreement exactly ou time. 
as sot forth therein V There is nothing in this agreement which imposes 
its obUgation ou the lessee alone; its ternis are sufficiently broad to in- 
clude the lessor. Did the lessor consider time of the essence of this con- 
tract? Apparently not, for as each payment fell due it rc^frained from in- 
sisting upon collection of the same. and failed to repossess itself of the 
machinery by reason of such default. The petitioner's eounsel, in bis 
argument, alleged that the petitioner did this on account of its considéra- 
tion for the lessee, beeause if it had removed the machinery the lessee would 
bave been ruined, beeause this machinery was the principal means it had 
of carrying on the business. I am inclined to doubt the tenderness of the 
petitioner in its dealiiigs with the lessee. in view of tlie position that it 
now takes. It is more reasonable and probable to suppose that it did not 
take out the machin?ry upon default in payment either beeause it wa.« 
to its advantage to allow the machinery to remain where it was. or be- 
eause its real purpose was to sell tlie machinery, and not to rent it. Note 
the pi-ovision in the :igreement that if the machinery is lest or destroyed 
the lessee shall pay its wliole value, less rent already paid. AA'hy give the 
lessee the benetit of the rent paid, or vvliy allow it to purehas'e the ma- 
chinery for .$1 after ail the rent is paid? Of course, the answer is clear. 
the petitioner wauts 1o sell its goods. and does not care to take back partlv 
used machinery if it can avoid it. But, however this may be. after each 
default in payment tne lessor perniitted the machinery to remain lu the 
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possession of the lessee, and tliereby tlirew a burden upon tlie lessee that 
the agreement did not call for, 1b that it compelled the lessee to take care 
of the machinery,. préserve aud guard the same although at that time, 
accordlng to the position now taken by the lessor, the lessee had no right 
■whatever to the said machinery, and the machinery was absolutely the 
property of the lessor. If this be so, what right had the lessor to compel 
the lessee to assume such a burden, exeept upon the theory that by tacit 
agreement a new clause had been read Into the contract, whereby the reut 
could be paid at any time, and the machinery would not be takeu a-way 
exeept after due notice and ample opportunity to pay up the arrears? 

"The conclusion of the référée is that the intention of the parties to 
make time of the essence of the contract is clearly expressed in the -words 
of their agreement, but it must be judicially assumed that this intention 
was changed by the conduct of the petitioner in (1) not insisting upon prompt 
payment of rent due; (2) allowing rent to fall in arrears without demur 
many times and for long perlods; (3) never attempting, despite thèse de- 
faults and its claim of right under the contract, to retake possession of its 
machinery. 

"In accordance with this opinion, the référée flnds: (1) That at the date 
of bankruptey title to the machinery was in the petitioner. (2) That there 
was then due to the petitioner a balance of 'rent' amonnting to $1()5, with 
interest as follows: On $25 from June 30, 190'6, to October 20., lOOG, 48 
cents; on $25 from July 30. 1906, to October 26, 1906, 30 cents; on $2r> 
from August 30, 1906, to October 26, 1906, 23 cents; on $25 from September 
30, 1906, to October 26, 1906, 11 cents,— total interest, $1.18. (3) That there 
was due to the petitioner the sum of $1 purchase money, if the option to 
purchase the machinery was exercised. (4) That the said several sunis, 
.iimounting to $167.18, were duly tendered to the petitioner by the receiver 
in bankruptey and refused. (5) That the option to purchase the machinery 
was thus duly exercised by the receiver, and that the right of title to the 
said machinery thereby passed to the receiver. (G) That it was the duty of 
the petitioner to convey the machinery to the receiver by bill of sale, and 
that the receiver was entitled to spécifie performance of the same. 

"Now therefore, It is ordered that the trustée pay to the petitioner the 
said sum of $167.18, less ail costs of this proceeding, and that thereupon 
title to the said machinery, now represented by the spécial fund of $500, 
held by the receiver as the proceeds of the sale, vests in the receiver as of 
the date of the aforesaid tender, to wit, November 8, 1906." 

Thèse findings of fact, however, should not be understood to mean 
that the installments were never paid when they fell due. Most of 
them were paid promptly, but several instaUments were not paid at 
the proper date, and some wère not paid at ail. 

I hâve no disposition to contend with the claimant concerning the 
construction of the vital clause in' the agreement. No doubt the par- 
ties made prompt paj'ment an essential élément of their contract, and 
annexed the penalty of forfeiture to the failure of the bankrupt to com- 
ply. This was a provision which it was compétent for the contractmg 
parties to adopt, and such a clause will no doubt be enforced in equity 
as well as at law. 

The only question in the case, as I view it, is this : Did the parties 
afterwards so conduct themselves as to justify the inference that the 
strictness of this provision for forfeiture was at least suspended, if 
not altogether waived? Unquestionably, it lay within- their power 
to modify the clause for forfeiture if they choSe to do so. It was 
merely a part of their agreement, and therefore a subséquent con- 
tract, either in writing or by paroi, could either qualify it or set it whol- 
ly aside. Without discussing the évidence at length, I am disposed to 
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hold tliat the proper inference to be drawn from the conduct of the 
parties is that the forfeiture clause was either suspended or v/aived, 
and therefore should not be enforced in the présent proceeding. The 
resuit of enforcing it would be to give the claimant nearly the full 
value of the property, as well as the proceeds of the property itself. 
The report of the référée is affirmed. 



In re GRIFFIN BROS. 
(District Court, S. D. Alabama S. D. June 29, 1907.) 

No. 452. 

1. Bankrtiptct—Dischabge— Objections— Spécifications. 

It is incumbeat on a créditer opposing a bankrupt's discbarge to allège 
in bis spécifications of objections and prove at least one of the statutory 
grounds for withholding tbe discharge ; objections not specifled in the act 
being unavailable. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 6, Bankruptcy, §§ 714, 
720.] 

2. SAME— CONCEALMENT— WlTIIHOLDINa OF BOOKS— INTENT. 

Spécifications of objection to a bankrupt's discharge, alleging eonceal- 
ment of assets and withholding of books, not eharged to hâve been witli 
the fraudulent intent to conceal his true financial condition, vrere insutïi- 
cient. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, § 714.] 

3. Same— Withholding or Phoperty — FsAtfD. 

An allégation that a bankrupt withheld and concealed his property and 
assets from his schedule and from his trustée, failing to charge that such 
withholding and concealment was knowingly and fraudulently done, was 
insufficient to prevent his discharge. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, § 714.] 

4. Same— Dischabge— Revocation. 

A discharge in bankruptcy may be revoked, if it is made to appear that 
it was obtained through the bankrupt's fraud, and that the petitioning 
creditors only obtained knowledge of the fraud after the discharge was 
grarited. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, § 869.] 

5. Same— Lâches. 

Where a pétition to revoke a bankrupt's discharge for fraud alleged 
that the fraud was not known to petitioners until after the diseharge, and 
they had no opportunity before that time to interpose the fraud in opposi- 
tion to the discharge as alleged, they were not chargeable with lâches. 

In Bankruptcy. 

Gregory L. & H. T. Smith, for petitioners. 

Gessner T. McCorvey, for bankrupt. 

TOULMIN, District Judge. It is incumbent upon the créditer op- 
posing a discharge to allège in his spécifications and to prove to the 
court one of the statutory grounds for withholding the discharge. 
In re Thomas (D. C.) 1 Am. Bankr. Rep. 515, 92 Fed. 912. 

A concealment of bankrupt's property, in order to be a sufiîcient 
ground for refusing him a discharge, must hâve been knowingly and 
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fraudulently made. In re Gohn (D. C.) 1 Am. Bankr. Rep. 655 ; In re 
Pierce (D. C.) 4 Am. Bankr. Rep. 554, 103 Fed. 64; In re Hixon (D. 
C.) 1 Am. Bankr. Rep. 610, 93 Fed. 440 ; In re Wetmore (D. C.) 6 Am. 
Bankr. Rep. 703 ; In re Taplin (D. C.) 14 Am. Bankr. Rep. 360, 135 
Fed. 861 ; In re Mudd (D. C.) 5 Am. Bankr. Rep. 242, 105 Fed. 348 ; 
In re Schreck, 1 Am. Bankr. Rep. 367. 

The only grounds of objection to a discharge that can be interposed 
are those enumerated in section 14 and section 39, Bankr. Act. Jtilv 1, 
1898, c. 541, 30 Stat. 550, 554 [U. S. Comp. St. 1901, pp. 3437, 3433], 
as relate to it. In re Wetmore (D. C.) 6 Am. Bankr. Rep. 703. 

The grounds of objection to a discharge are that the appHcant (bank- 
rupt) has committed an offense punishable by imprisonment ; or that, 
with intent to conceal his financial condition, destroyed, concealed, 
or failed to keep books of account or records from which such con- 
dition might be ascertained ; or at any time subséquent to the first 
day of the fdur months immediately preceding the fihng of the péti- 
tion removed, destroyed or concealed any of his property . with intent 
to hinder, delay, or defraud his creditors ; or in the course of the pro- 
ceedings in bankruptcy refused to obey any lavvful order of the court ; 
or who, while a bankrupt, knowingly and fraudulently concealed from 
his trustée any of the property belonging to his estate in bankruptcy ; 
or made a false oath or account in or in relation to any proceeding 
in bankruptcy. Sections 14 and 39 of the Bankrupt Act. 

The grounds on which a discharge will be reyoked are the same as 
would hâve originally prevented the granting of the discharge had 
they been known and presented in time in the form of objections to 
its allowance. Thus, in a bankrupt's application for discharge, he is 
required to state that he has whoUy surrendered ail his property and 
rights of property and fully complied with ail the requirements of the 
act, which, if not true, and there are grounds for refnsing him a dis- 
charge constitute a f raud in obtaining his discharge. Brandenburg on 
Bkrcy., p. 363, § 402, and authorities cited. The |bankrupt act provides 
that a discharge may be revoked if it shall be made to appear that it 
was obtained through the fraud of the bankrupc, and the knowledge 
of the fraud has come to the petitioners since the granting of the dis- 
charge, and that the actual facts did not warrant a discharge. Section 
15 of the Bankruptcy Act. The spécifications in opposition to a bank- 
rupt's discharge and the proofs should be clear,. positive, and direct; 
and the opposing creditors must distinctly allège and prove one or 
more of the statutory grounds for refusing a discharge. In re Mc- 
Gurn (D. C.) 103 Fed. 743. "The spécifications must not be mère 
statements of légal conclusions. It is necessary that the facts be al- 
leged, and that such allégations be distinct, spécifie, and definite, so 
as to clearly inform the bankrupt what he is to disprove. If they are 
vague or gênerai, the court will dismiss them or compel the objecting 
party to be more definite.'' In re Holman (D. C.) 92 Fed. 513 ; Col- 
lier on Bankcy. 138; In re Hirsch (D. C.) 96 Fed. 468-471; In re 
Kaiser (D. C.) 99 Fed. 689. It is, also, necessary for the petitioners to 
aver in their application the facts showing their freedom from lâches. 
It is not sufficient to make in the application a gênerai averment of 
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conclusions. In re Oleson (D. C.) 110 Fed. 796 ; Brandenburg on 
Bkcy. § 401. To bar a discharge of the bankrupt, failure to keep books, 
or liis destruction or concealment of books or records from which his 
true financial condition miglit be ascertained, must be donc with in- 
tent to conceal his true condition and in contemplation of bankruptcy. 
In re Spear (D. C.) 4 Am. Bankr. Rep. 617, 103 Fed. 779: In re 
Ginsburg (D. C.) 12 Am. Bankr. Rep. 459, 130 Fed. 627. The spéc- 
ification charging concealment of assets must contain the allégation 
that the acts were donc knowingly and fraudulently. In re Pierce 
(D. C.) 4 Am. Bankr. Rep. 554, 103 Fed. 64 ; In re Hirsch, supra. 
"The doing of the acts 'knovvinglv and fraudulentlv' is essential." 
In re Taplin (D. C.) 14 Am. Bankr. Rep. 360, 135 Fed. 861; Col- 
lier's Bkcy. p. 177, 178. 

Tested by the rules announced in the foregoing authorities, the allé- 
gations of the pétition in this case are generally insufficient, in that it 
allèges several grounds for vacating the discharge that are not provided 
for or enumerated in the bankrupt act as grounds of objection to 
a discharge and for revoking or vacating a discharge; that it fails 
to allège the concealment or withholding of books was with the fraud- 
ulent intent to conceal the bankrupt's true financial condition, from 
which books his condition might hâve been ascertained ; that it fails 
to allège that the withholding or concealment of property, assets, 
etc., from his schedule, and from his trustée, was knowingly and fraud- 
ulently done ; that the real estate in some instances is not sufficiently 
described ; that the allégations as to misrepresentations in regard to 
the homesteads are no grounds of objection to a discharge, and, if they 
were, that it is not alleged they were made fraudulently and knowingly, 
and, furthermore, that the petitioners had the right to object to the 
allowance of such homestead claims and to except to the trustee's ac- 
tion in référence to the same. If the acts of fraud complained of were 
committed, and were such as to sustain the pétition, if properly alleged 
and proved, and the knowledge of such acts did not come to the peti- 
tioners until af ter the discharge was granted in this case, then my opin- 
ion is that the petitioners were not guilty of lâches. Tlie pétition al- 
lèges that said acts of alleged fraud were not known to petitioners un- 
til after the discharge, and they had no opportunity before that time 
to interpose the same in opposition to the discharge, as alleged, and 
there was no lâches. 

Demurrers are sustained to the pétition, and petitioners hâve leave 
to amend as they may be advised. 
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UNITED STATES v. BATTIS. 
(Circuit Court, W. D. Georgia, S. D. June 6, 1907. 

1. Cbiminal Law— Fedebal Coubts— Jukisdiction— Cbimes Oommitted in 

Fedebal Buildings. 

The State o£ Georgia had power to cède jurisdictiou to the United 
States over a lot of land in tlie city of Maeon to wliicli tbe fédéral govem- 
meut acquired title for tlie érection of a public building thereon, so tbat 
the fédéral courts sitting in sueh state had exclusive jurisdictlon to try 
accused for an alleged murder committed on such ground. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 14, Crlminal Law, 
§ 189.] , , ,, 

2. Homicide— Indictment— Allégation of Statute. 

An indictment alleging tbat a homicide was maliciously, unlawfully, 
and felouiously done was sufiicient without pleading the statute alleged 
to hâve been vlolated. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 20, Homicide, §§ 192, 
202.] 

3. Indictment— Courts— JuKiSDiCTioN. 

In a prosecution for a crime alleged to hâve been committed on land 
purchased by the government for the érection of a fédéral building, it 
was not necessai-y that the indictment should plead that title to the land 
was in the government. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Indictment and 
Information, § 238.] 

Thomas Battle was indicted for the murder of D. M. Berry by a 
fédéral grand jury, the offense being charged to hâve been committed 
on a plot of ground in the city of Maçon, Ga., which had been conveyed 
to the United States for the érection of a post office and fédéral court 
building, over which territory the state had surrendered jurisdictlon, 
reserving the right to serve process and apprehend offenders there. 
On demurrer to the indictment. Overruled. 

Alexander A. Kerman and Robert E. Storrs, for the Government. 
John Randolph Cooper, for défendant. 

SPEER, District Judge (orally). The demurrer of the learned 
counsel for the défendant, although largely placed on that ground, is 
not in favor of state sovereignty. It is in dérogation of state sover- 
eignty. It is a contention that the state lias not the right to cède its 
territory to the government of the United States for the mutual benefit 
of the government and the people of the state. Said the Suprême 
Court of the United States in Benson's Case, 13 Sup. Ct. 60, 146 U. 
S. 325, 36 L. Ed. 991: 

"In their relation to the gênerai government, the states of the Union stand 
in a very différent position from that which they hold to foreign governments. 
Thou^h the jurisdiction and authorlty of the gênerai government are essen- 
tially différent from those of the state, they are not those of a différent coun- 
try, and the two — the state and gênerai government — may deal with each oth- 
er in any way they deem best to carry ont tlie purpcses of the Constitution. 
It is for the protection and interests of the state, their people and property, 
and as well for tlie protection and interest of the people generally of the 
United States, that forts, arsenals, and other buildings for public uses are 
constructed within the state as instrumentalities for the exécution of the 
powers of the gênerai government, which are, as already stated, taken from 
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euch control of tlie states as would defeat or impair their use for those pur- 
poses; and if, for their more effective use, a session of législative autliority 
and political iurisdietion of tbe state would be désirable, we do not pereeive 
any objection to its grant by tlie Législature of tlie state." , 

And again: 

"We also hold that It Is compétent for tbe Législature of a state to cède 
exclusive jurisdiction over places needed by tbe gênerai government in the 
exécution of its powers; the use of the places being in fact as much for the 
use of tbe people of the state as for the people of the United States generally, 
and such jurisdiction necessarily ending when the places eease to be used for 
those purposes." 

Now that is a fundamental and a philosophie statement of the re- 
lations between the state and the government. In such matters the 
Congress of the United States has the power to establish a post office. 
It therefore has the power to establish a building for the use of a 
post office. It has been found necessary, in the opinion of Congress, 
to pass laws to protect the government and the people of the states 
from the commission of crimes upon the territory or lot, or whatever 
it may be termed, which has been set apart for a post office. It has 
been true, therefore, from the beginning, that the policy of Congress 
in making préparations to buy land for the construction of public 
buildings for its use, and for the common use of the people of the 
state, has been to provide that exclusive jurisdiction shall be granted 
to the United States to punish crimes, and otherwise to protect the 
government (which is but another name for the people), in so far as 
that particular section is concerned. In this case the Législature of 
our own state has passed an act, the title of which is : 

"An act to provide for the ceding of jurisdiction to the TJnited States to 
and over a certain lot of land in the city of Maçon. Bibb county, said state, 
when the United States government shall acquire title thereto, for the pur- 
ïiose of erecting a public building thereon." 

Has not the state a right to do that ? Its Législature seems to think 
so; the government Seems to think so. The Suprême Court of the 
United States has held that it had that right, and the right is now for 
the first time challenged. It seems to me that argument upon that 
particular subject is concluded. Now, the citation of the authority, 
where the Suprême Court of the United States held that before Con- 
gress had made any law on the subject a battleship or ship of war 
was not such a place as that contemplated by the law, is not in point, 
and the distinction is expressed in the very headnote of the décision 
itself. It is: "The law does not extend to a ship of war, but only 
to what is in nature fîxed territorially." Is not the corner of Third 
and Mulberry streets fixed? It would be very difficult for any one to 
move it, I imagine. It is a part of the territory formerly of the state 
of Georgia, and now of the United States, because the state of Georgia, 
in the exercise of its sovereign power, has ceded it. It is true that the 
state reserved the power to exercise its process there, for the reason 
that it does not want a public building to be a refuge for criminals. 
If a man who commits a crime fiées to a public building, the police, 
sherifï, or deputy sherifïs can go there to seize him. There are no 
horns of the altar which he can take hold of there. The officers of 
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the State can follow and take possession of him. But where a man 
commits a crime in that territory, the only place that has jurisdiction 
tp try him is a court of the United States, provided the Congress of 
the United States has enacted législation denouncing such crime, and 
giving to the court jurisdiction to try it. We turn to section 5339 of 
the Revised Statutes [U. S. Comp. St. 1901, p. 3627], and we find that 
Congress has enacted that législation. It provides: 

"Bvery person wlio commits uiurder — First. Witliin auy fort, arsenal, dock- 
yard, magazine, or in any otUer place or district of country under the exclu- 
sive jurisdiction of the United States; Second. Or upop the high seas, or in 
any nrni of the sea, or in any river, haven, creek, basin, or bay within the ad- 
miralty and maritime jurisdiction of the United States, and ont of the juris- 
diction of any particular state; Third. Or ■vvho upon auy such waters mali- 
ciously strikes, stabs, wounds, poisons, or shoots at any other person. of 
which striking. stabbing, wounding, poisoning, or shooting such other person 
dies. either on land or at sea, within or without the United States, shall sulïer 
death." 

We turn to the Constitution. We find there authority for the enact- 
ment of the law for the érection of "forts, magazines, arsenals, dock- 
yards, and other needful public buildings," which Congress is given 
the exclusive power to legislate. Hère is the original authority in the 
organic law, and hère is the act of Congress made in pursuance of that 
law. Hère are the décisions of the Suprême Court, fuUy ratifying 
and acknowledging the power, and there is the act of the Législature 
of Georgia, making it appHcable to the particular lot in question hère. 
It follows that the question is no longer debatable. To cite a case 
where land was vested in trustées or a corporation for a soldier's home 
is not to cite an apposite authority, because there was no title therein 
vested in the United States, and no cession to the United States. The 
trustées are like any other person, and the jurisdiction of the state 
was not devested at ail there. But hère, as the Législature had the 
right to cède title to the government of the United States, under the 
act of Congress and the Constitution, the only power which can ex- 
ercise jurisdiction over this territory to punish any crime is the United 
States of America. 

I wish very much that it were in my power to hold otherwise, and 
transfer this weighty and important case to my brother of the state 
court, but this I hâve no power to do. The law is plain, and I must 
perform, as far as falls to my lot, the duty which the Constitution 
and laws impose upon me. 

As to the other points of the demurrer, they are fully answered by 
the District Attorney. It is charged that the crime was maliciously 
doue, unlawfully and feloniously, and that is sufficient. It is not neces- 
sary to plead the act of the General Assembly, because that is the gên- 
erai law, which it is presumed that not only the court, but the défend- 
ant, knew. Nor is it necessary to plead the title of the government 
in the indictment. If the title is not shown in évidence, it may be 
possible that the government's case will fall. On the whole, I hâve 
no doubt of the duty of the court to overrule the demurrer. 
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BEACH V. SIIARPE. 

(Circuit Court, W. D. Texas, El Paso Division. Juiie 19, 1907.) 

No. 454 (1,916). 

OUSTOUS DUTIES—ClASSIFICATION— DKAWNWOEK— EllBROIDERY. 

The provision for articles "embroidered," in Tarllï Act «Tuly 24. 1807, c. 
11, § 1, Schedule J, par. 339, 30 Stat. 181 [U. S. Comp. St. liiOl, p. 10C2], 
held to include so-called "drawnwork" goods, eonsisting of fabrics in whicli 
au openwork effeet bas beeu produced by drawing out certain of the 
threads and interjecting ditïerent and Independeut threads, and which 
hâve ornamental work and figures in various portions of the goods. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The questions involved arise upon the application of Henry S. Beach to 
review the décision of the Board of General Appraisers, affirmiug the action 
of the collecter of customs at El Paso in assessing duty upon certain Im- 
ixirted goods, usually knovrn to the trade as "drawnwork." The importa- 
tions consisted of certain fabrics of flax, which were in the form of cloth 
squares of various sizes, known as bureau covers, table squares, handker- 
chiefs, and articles of a similar nature, containing certain ornamental effects 
in various portions of the squares, produced by drawing out certain of the 
warp or weft threads, or both, and by the interjection of différent and in- 
dependeut threads, producing openwork efïect. The protests of the importer 
embraeed originally a varlety of drawnwork articles; but the attention of 
the court will be confined to Exhibit 1, as other articles bave been elimlnat- 
ed from.the case by the following stipulation of counsel: 

"In tlie above numbered and entitled cause it is hereby agreed between 
counsel for the plaintiff and défendant, respectively. that the handkerchief, 
Exhitiit 3, need not t>e considered hy this court in determining the correct- 
ness of the décision rendered by the Board of United States General Ap- 
praisers at New York, the classification of said handkerchief by the said 
board belng correct. 

"(2) That Exhibit 2, being a table cover or eenter pièce, containing eight 
(8) tliread wheels, is in part lace, said wlieels being inserted in circles eut 
out of the fabric, and said wheels themselves being lace, and that therefore 
the classification of said Exhibit 2 as made by said Board of General Ap- 
praisers under paragraph 339 is Correct, and duty should he assessed upon 
the same at 60 per cent. 

"1,3) There is no contention iwtween the parties as to couut of threads in 
Exhibit 1, the record itself showing a stipulation between tlie parties, made 
before General Appraiser Hay at El Paso, and that the said liLxhlbit 1 in 
controversy, in so far as the count of threads is concerned, is witUin the 
description contemplated by the section of the statute vvherein the Importer 
claims the drawnwork to be dutiable at 35 per cent, ad valorem, and the 
same is a woven fabric of fiax; the governnient contending that the 
said Exhibit 1 is made in part of lace or in Imitation of lace, or contains 
embroidery upon it, though tlie original fabric in such parts may hâve been of 
flax, and the défendant, importer, on the other hand, eontending that Exhibit 
1 is a woven fabric of flax and is dutialile under paragraph 34(!. and tho 
last section therof, at 35 per cent, ad valorem, and that no part of said 
woven fabric is lace, imitation of lace, or embroidery in auy form, but is. 
and is known to the channels of trade and commerce as. drawnwork." 

The flnding of the Board of Appraisers was as follows: (1) That the 
merchandise represented by Exhibit 1 is in part of imitation of lace and that 
it is made in part in imitation of lace, and (2) tliat it is in part emin-oidered. 

From such flnding the importer bas prosecuted this application for review. 

C. A. Boynton, U. S. Atty., and S. Engelking, Asst. U. S. Atty. 
J. M. Dean, for the importer. 
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MAXEY, District Judge. The sample of drawnwork, referred to 
as "Exhibit 1," is in form a table cover, or table square, and con- 
tains certain ornamental effects in the corners and other portions o£ 
the square. It was classified by the collector of customs under para- 
graph 339, Tariff Act July 24, 1897, c. 11, § 1, 30 Stat. 181 [U. S. 
Comp. St. 1901, p. 1663], as "an article made wholly or in part of 
lace, or in imitation of lace," or an "article or fabric embroidered in 
any manner by hand or machinery, or otherwise." And the duty was 
accordingly assessed at 60 per cent, ad valorem. The importer in- 
sists that the article is a woven fabric of flax; that no part of it is 
lace, imitation of lace, or embroidery in any form ; and that it should 
be assessed for duty under the last clause of paragraph 346 at 35 per 
cent, ad valorem. 

To enter upon a discussion of the manner in which lace, embroider}', 
and drawnwork are made would be altogether profitless. The subject 
is fully treated in the elaborate and interesting opinion rendered by 
General Appraiser De Vries, speaking for the board in the case of 
J. R. Simon & Co., G. A. 6,453 (T. D. 37,644), and it is unnecessary 
to repeat what is there said. The présent record has been exhaustive- 
ly examined, and the case of Simon & Co. v. United States (C. C.) 
131 Fed. 649, and the same case on appeal to the Circuit Court of 
Appeals for the Second Circuit, 139 Fed. 3, 71 C. C. A. 415, hâve 
been carefully considered. After mature reflection, the court is of 
the opinion that the finding of the Board of General Appraisers should 
be affirmed. But in view of the testimony before the court, taken 
both in New York and at El Paso, there is considérable doubt wheth- 
er the article of drawnwork in question is made in part in imitation 
of lace. A distinct ruling, however, upon that feature of the case be- 
comes unimportant, since the court is clearly of the opinion that the 
ornamental work in the corners of the exhibit and' the crosses and other 
ornamental figures appearing elsewhere in the square are embroidery, 
as the term is understood by lexicographers and writers on lace and 
embroidery. See, also, Neuss, Hesslein & Co. v. United States (C. 
C.) 143 Fed. 281 ; In re Protests of Homer and Stevens, G. A. 4,643 
(T. D. 21,944). The exhibit, therefore, is in part embroidered, as 
held by the Board of General Appraisers, and the merchandise is duti- 
able at 60 per cent, ad valorem under paragraph 339 of the tarifï act. 

The décision of the Board is afKrmed. 
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^TNA INDEMNITT CO. v. J. R. CROWE COAL & MINING CO. . 

(Circuit Court of Appeals, Eighth Circuit April 2T, 1907.} 
No. 2,354. 

1. Insurance— Emplotee's Liability Bond— Signature or Seevant. "^ 

Wliere the exécution by a servant of an employer's liability bond was 
net made a considération for nor a condition of tlie création of liability 
by the insurer, but tbe latter thereafter continued the bond, which was 
not signed by the servant, three times for a further new considération, 
subject to the conditions and covenants of the bond, défendant was not 
entitled to object that It was not llable on the last renewal, because the 
bond was not orlginally signed by the servant as contemplated. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, f 1041. 

Guaranty insurance, see note to American Crédit Indemnity Co. v. 
Wood, 19 C. C. A. 271.] 

2. Same— Notice. 

An employer's liability bond provlded that the Insurer should Indemnify 
the employer against fraudulent or dishonest aets of the employé amount- 
ing to embezzlement or larceny, subject to the condition that the insurer 
should be notified In writing of any fraudulent or dishonest act on the 
part of the employé which mlght Involve a loss for which the company 
was responsible, immediately after the occurrence of such act should 
hâve come to the employer's knowledge. Héld, that the notice required 
was one which would charge the employé with the commission of a 
felony, and hence the employer was not bound to give such notice until It 
had acquired knowledge sufflcient to Justify a reasonable man In making 
such a charge. 
S. Same— Evidence. 

In an action on an employer's liability bond, évidence héld to sustain 
a flnding that plaintiff gave immédiate notice of the employé's default, 
after acquiring knowledge that such default amounted to the crime of 
embezzlement or larceny, against which the bond only granted indemnity. 

4. Same— Renewal— Contract— REPRESENTATIONS. 

An original employer's liability bond was Issued in 1901, Insurlng plain- 
tifC against the employé's misconduct for a year. It was renewed for 
a new considération for the succeeding year, and again for the years 
1903 and 1904 ; the renewal reciting that it was made in considération of 
$20 premium, and continued the bond In force to June 1, 1904, "subject 
to ail the covenants and conditions thereof." Held, that the renewal did 
not include a statement issued February 24, 1903, in which plaintifC 
represented that checks signed by the Insured employé should be safe- 
guarded by certain other signatures, so that a failure to perform such 
représentation dId not relieve défendant from liability on the bond. 

5. Same — Coekespondence — Construction. 

Where there Is doubt and uncertainty concerning the efCect of corre- 
spondence on an employer's liability bond, such doubt should be resolved 
In favor of sustaining the contract as executed in favor of the insured. 

[Ed. Note. — For cases In point, see Cent. DIg. vol. 28, Insurance, § 295.] 

6. Same— Nature of Contract. 

An employer's liability bond Is essentially a contract of indemnity 
against loss, govemed by the rules applicable to ordlnary life and flre In- 
surance policies. 

7. Same— Application fob Insurance— Acceptance. 

An application for insurance Is a proposition to the Insurance company 
which must be accepted as made, If at ail. 

[Ed. Note. — For cases In point, see Cent DIg. Tol. 28, Insurance, {{ 
196, 198.] 

154 F.— 35 
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8. Same— Action on Polict—Triai/— Instructions— Construction. 

In an action on an employer's liability bond, the court charged that the 
employer's statement, made by plaintitï and pleaded by défendant as be- 
ing the basis and part of the contract, was confessed by the pleadings and 
adinitted to hâve been execiited and delivered to plaiutiff by défendant. 
Held, that such instruction should be construed to mean that plaintiff 
admitted only that the statement was executed and delivered for some 
purpose, and not that it was the basis of the contract. 

9. Pleàding— Reply— Failube to Verift— Effect. 

Rev. St. Mo. 1899, § 746 [Ann. St. 1906, p. 731], provides that, when 
ahy pétition or other pleading shall be founded on any instrument of 
writing charged to hâve been executed by the other party, the exécution 
of the instrument shall be adjudged confessed, unless the party charged 
to hâve executed thé sarne dénies îts exécution by verifled answer or repli- 
cation. Held, that wbere a verifled answer pleaded that a written in- 
struijient hadi been made by plaintiff to défendant, aiid was the basis of 
an employer's liability bond sued on, plaintifï's f allure to verify Its replica- 
tion of gênerai déniai only admitted the exécution and delivery of such 
instrument, and was sufflclent to join issue on the question whether the 
statement was the basis of the contract. 

10. Wbit op Ebhob—Pbbsumptions— Verdict. 

Where the record on a writ of error does not clearly show that the 
jury's flnding was contrary to the instructions of the court when tnken 
as a whole, it will be'presumed that the jury followed the instructions, 
and that the verdict is right. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Er- 
ror, § 3757.] 

11. Same— AssiGNMENT of Ebeobs— Incorporation in Beiep. 

Under Circuit Court of Appeals ruie 24 (150 Fed. 11), deplaring that 
the brlef for the plaintiff in error shall contaiu a spécification of the er- 
rors relied on, and shall set ont separately and particularly each error 
asserted and Inteuded to be urged, an objection that a false or misleading 
Issue had been tried to the préjudice of plaintiff in error could not be 
reviewed, where no such error was so assigned. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. S, Appeal and Er- 
ror, I 3094.] 

12. Same— RiGiiT to Allège Ereob. 

Where the trial of an alleged false issue was induced by defendant's 
own procurement, oyer plaintiff's objection, défendant could not object 
thereto on a writ of error. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Er- 
ror, §§ 3591, 3593.] 

13. Same— Préjudice. 

Where a judgment was for the right party and in the interest of sub- 
stautial justice, it wlll not be reversed on a writ of error because the 
court proceeded on an erroneous theorj'. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Er- 
ror, § 4034.] 

14. Same— ScoPE of Review— Damages— Excessiveness. 

Where a verdict returned in the fedçral court has been allowed to stand 
by the trial judge, it cannot be set âside on appeal as excessive. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Er- 
ror,, §3948.] 

15. Same— INSTEUCTIONS. 

Where, in :an action; on a fldelity bond, the court gave an instruction, 
with référence to the allowauce of a crédit in favor of défendant, whether 
the verdict contravened such instruction was reviewablC' on a writ of 
error. 
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10. Same— Préjudice. 

Where, in an action on a fldelity bond, tlie verdict returued was In 
strict accord with tlie proof toucliing tbe timount of tlie eiuployé's embez- 
zlement, and uiider no tbeory was défendant entitled to a crédit wbicb 
tlie jury disallowed, défendant was not entitled to a reversai beeause tbe 
disallowance of sucb crédit was contrary to au ambiguous instruction 
with référence thereto. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Er- 
ror, § 4231,] 

Sanborn, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

W. B. Homer (Botsford, Deatherage & Young, on the brief), for 
plaintiff in error. 

W. F. Guthrie (Boyle, Guthrie & Smith, on the brief), for défend- 
ant in error. 

Before SANBORN, HOOK, and ADAM S, Circuit Judges. 

ADAM S, Circuit Judge. The mining company brought its ac- 
tion against the indemnity company to recover on a contract whereby 
the latter undertook to indemnify the former to the extent of $5,000 
against loss which might be occasioned by embezzlement or larceny 
of its funds by David C. Graves, its bookkeeper and cashier, during 
the year beginning June 1, 1903, and ending June 1, 1904. The de- 
fendant agreed to indemnify against "fraudulent or dishonest acts" 
of Graves "amounting to embezzlement or larceny," subject, however, 
to a condition in the following words: 

That it "shall be notified in writing, * ♦ ♦ of any fraudulent or dis- 
honest act on the part of tbe employée, which may involve a loss for which 
the company is responsible hereunder, immediately after the occurrence of 
such act shall hâve corne to the knowledge of the employer." 

An embezzlement amounting to some $7,000 occurred while the 
contract was in force, and a preliminary notice of its possibility was 
given the défendant on May 38, 1904, and a final notice of its ac- 
tual occurrence was given June 21, 1904. After refusai by défend- 
ant to reimburse the plaintiff to the extent of $5,000, this suit was in- 
stituted in the Circuit Court, and resulted in a judgment for $4,409.33 ; 
that being the amount of embezzlement found to hâve occurred 
during the year covered by the contract. On this writ of error taken 
by défendant the proceedings below are challenged (1) beeause the 
contract was not signed by Graves, (3) beeause immédiate notice 
of loss was not given, (3) beeause of breach of warranties made in 
the statement upon the faith of v^'hich the contract was made, (4) 
beeause the verdict was excessive and contrary to the court's in- 
structions, (5) beeause erroneous instructions were given to the jury. 

Did the failure of Graves to sign the contract invalidate it? 

It seems to hâve been originally prepared with the intention of 
having him sign it, but for some unexplained reason it was not done. 
While the contract is denominated a tJond, it has few, if any, of the 
characteristics of a bond. It is essentially a contract of indemnity. 
Graves was mentioned in it, nor as principal, but as an independ- 
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ent party. No référence was made to him in the body of the instru- 
ment, except in one clause, which is to the effect that Graves will 
save the indeninity company harmless from any loss or damage it 
might sustain. Tavo separate and distinct contracts between différent 
parties appear to bave been contemplated ; one between plaintitï and 
the indemnity company, consisting of a contract of indemnity, and 
the other between Graves and the indemnity company, consisting of 
a contract of guaranty. In the former, Graves was not concerned; 
in the latter, plaintiff was not concerned. The exécution of the con- 
tract by Graves is, in terms, made neither a considération for nor 
condition of the création of liabihty by the indemnity company. The 
bare fact that thèse separable contracts were possibly originally in- 
tended tô be incorporated in one writing does not render them any. 
the less separable and distinct in their nature and purpose. 

Moreover, if there were any doubt on this subject, défendant sub- 
sequently adopted the instrument, as it was actually signed, as the 
contract between itself and plaintifï. The instrument sued on was 
a renewal of that contract. The latter was made June 14, 1901, and 
insured the plaintiff against the misconduct of Graves for the period 
of one year from June 1, 1901, to June 1, 1903. After the year had 
expired, an obligation for a new considération paid by plaintifï was 
executed by défendant extending the insurance so as to cover the 
year ending June 1, 1903. A like extension followed covering the 
year ending June 1, 1904. During this latter period the embezzlement 
in question occurred. Thèse différent extensions were ail based upon 
and recognized the original contract of June 14, 1901, known and 
numbered by the défendant as bond F. 1,774. The last renewal 
bore date June 30, 1903, and reads as follows: 

"In considération of the payment of the sum of $20.00, being the premium 
for the third year upon bond F. 1,774 of the ^tna Indemnity Company for 
$5,000, * * * said bond is hereby continued in force until June 1, 1004, 
subject to ail the conditions and covenants thereof." 

Thèse renewals, executed for valuable considération received and 
appropriated by défendant, clearly affirm the original contract not- 
withst-anding the absence of Graves' signature and estop it from as- 
serting its invalidity when repeatedly so affirmed by it. 

Was immédiate notice of loss, within the meaning of the contract, 
given to défendant? This question is presented on an exception 
taken to the action of the trial court in refusing to instruct the 
jury to return a verdict for défendant. Our considération is therefore 
limited to an inquiry whether there was any substantial évidence 
before the jury tending to show that the required notice was given. 

The contract of indemnity obligated défendant to reimburse plain- 
tifï for the pecuniary loss it might sustain by reason of fraudulent 
or dishonest acts of Graves amounting to embezzlement or larceny. 
The notice required to be given wa&, in the language of the contract, 
"of any fraudulent or dishonest act of Graves involving a loss for 
which the company is respoiisible" ; that is, a loss arising out of em- 
bezzlement or larceny by the employé. This notice was required to 
be given, not immediately after any fraudulent or dishonest act 
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amounting to embezzlement should be committed, but only "immedi- 
ately after the occurrence of such act shall hâve corne to the knowl- 
edge of the employer." From this analysis of the contract it appears 
that the notice required was one that would charge the employé 
with the commission of a felony, and was required to be given only 
after knowledge should hâve corne to the employer of the commis- 
sion of such offense. 

In the case of Fidelity & Deposit Co. v. Courtney, 186 U. S. 343, 
22 Sup. Ct. 833, 46 L.'Ed. 1193, an indemnity contract much Hke 
the one now before us, requiring "immédiate notice," of a default, 
was under considération, and it was held that a notice given "with 
due diligence under the circumstances of the case, and without un- 
necessary or unreasonable delay," would answer the requirement of 
the contract; that "immédiate notice" is given when it is reasonably 
immédiate. 

In American Suretv Co. v. Pauly, 170 U. S. 133, 145, 18 Sup. Ct. 
552, 557, 43 h. Ed. 977, the Suprême Court, in considering the knowl- 
edge required to move an employer to give a notice like that required 
in this case, approved an instruction given by the trial court in the 
following words: 

"And in considering this issue you are to inquire, flrst, when it was that 
the plaintiff became satisfled that the cashier had committed dishonest or 
fraiidulent acts whieh might render tlie défendant liable under this policy. 
He may hâve had suspicions of irregularities. Hé niay hâve had suspicions 
of fraud. But he was net bound to act until he had acquired linowledge of 
some spécifie fraudulent or dishonest act which might involve the défendant 
in liability for misconduct." 

And in doing so observed as foUows : 

"It may well be held that the surety company did not intend to require 
written notice of any action upon the part of the cashier that might involve 
loss, unless the bank had knowledge, not simply suspicion, of the existence 
of such facts as would justify a careful and prudent man in cliarging another 
with fraud or dlshonesty. If the company intended that the bank sliould in- 
form it of mère rumors or suspicions, * • * such intentions ought to bave 
been clearly expressed in the bond." 

Thèse authorities place a reasonable and practical construction upon 
contracts of the kind in question, one under which the rights of both 
parties are fairly respected and protected. The serions effect of 
making a criminal charge upon the character, business, social standing, 
and future prospects of an employé, as well as a proper apprécia- 
tion of the Personal responSibility assumed in making a false charge 
by an employer, reasonably call for great circumspection and caution 
in making it. Immédiate notice — that is, literally speaking, instan- 
taneous notice — is not required to be given, but only such notice as 
reasonable diligence, under ail the circumstances of the case, dic- 
tâtes after knowledge of facts requiring it is obtained. And this is 
not required to be given on mère rumor of irregularities or suspicion 
of dishonesty; neither is absolute or complète knowledge of an ac- 
complished crime necessary before the employer is required to act, 
but only such knowledge of facts as would justify a careful and pru- 
dent man in believing a crime to hâve been committed. 
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We are accordingly brought to a considération of the question 
whether there is any substantial évidence in the record tending to 
show that plaintiff gave "immédiate notice," as just defined, after 
it had acquired "knowledge," as just defined, of any dishonest acts 
of its employé amounting to embezzlement or larceny. 

A gênerai considération of the évidence will suffice to answer the 
question. Graves had been a trusted employé of plaintiff for five 
or six years; had during those years been advanced on his merits 
from the position of bookkeeper to that of secretary and cashier. 
He handled from $50,000 to $80,000 per month, Until the events 
next referred to occurred, no suspicion had befallen him. On April 
23, 1904, plaintiff employed an expert bookkeeper for the purpose 
of revising and improving its System of bookkeeping. This expert 
immediately entered upon the discharge of his gênerai task and soon 
discovered that there was a discrepancy of $312.47 between the 
cashbook and the cash in the cashier's possession. On the following 
day Graves was advised of this discrepancy, admitted its correctness, 
and gave some plausible explanation of it. The expert testified, 
in substance, that he was satisfied on April 23d that there was a 
shortage in Graves' accounts and irregularities in his bookkeeping, 
and that there was great room for improvement in the System. He 
gave out no spécifie information about the amount of delinquency 
because, as he says, he could not produce évidence, and was not 
prepared to make any absolute statement of the facts. He defines what 
he meant by the word "shortage" by saying : 

"I Just mean this: That aecording to his ovvn figures as he had them, and 
ns his books aecording to his System showed, he had a discrepancy of $212.47." 

The above are the substantial facts concerning the discovery made 
on April 23 d, the date from which défendant claims immédiate notice 
should be calculated; but the expert was permitted to draw dé- 
ductions, not only from the facts, but from the appearance of Graves 
at the time. He testified that Graves seemed to be in trouble. That: 

"If a man is laboring under a great strain, and feels that he is about to be 
discovered in criminal acts, he will certainly show some évidence of fear, and 
will show concern, and this is what Mr. Graves showed — very considérable 
concern." 

He further testified that Graves appeared to droop and complained 
of feeling sick. It was from such nebulous and unsubstantial data 
as this that the expert was made on cross-examination to draw the 
déduction that he believed as early as April 23d that there was a 
défalcation; and it is on this gênerai kind of évidence we are asked 
to hold that plaintiflf had such knowledge of the commission of the 
crime of embezzlement by Graves as required it "immediately" after 
April 23d to give the preliminary notice to défendant. 

This évidence seems to us to amount to nothing more than ground 
for a suspicion or gênerai distrust, and certainly does not necessarily 
warrant the conclusion under the authorities already cited that plain- 
tiff, whose ofîîcers co-operated with the expert, then had that kind 
of knowledge of the commission of the crime of embezzlement as 
would justify it in making a charge of that kind and require it ini- 
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mediately thereafter to give the preliminary notice. AU the évi- 
dence concerning the discovery made by the expert on the first day 
of his service is subject to inferences of différent kinds, and we cannot 
say that they were consistent alone with the guilt of Graves. Many 
a bookkeeper, without doubt, has made mistakes, been short in his 
cash, confused in his accounts, and shown anxiety and distress over 
them, without having committed the crime of embezzlement. It 
is certain, we think, that ail reasonable men, in the exercise of an 
honest and impartial judgment, would net hâve concluded from the 
facts as disclosed by this record, with ail- the reasonaljle inferences 
deducible from them, that plaintiff knew on April 23d that Graves 
had committed the crime of embezzlement or larceny, and therefore 
we cannot hold that for want of notice of loss to défendant immedi- 
ately thereafter recovery is precluded. 

On April 33d the expert commenced and prosecuted a thorough 
investigation into Graves' accounts. The latter had adopted ingén- 
ions devices for covering his défalcations. More money had been 
charged to expenses than ought to bave been, less money had been 
credited to customers and deposited in the bank than ought to bave 
been, and the books of the plaintiff had been doctored in one way or 
another to meet the necessities of the situation. The handling of 
$50,000 to $80,000 per month by Graves afforded temptation and op- 
portunity alike. The expert was required to disentangle thèse ac- 
counts, and in so doing to investigate the actual transactions, between 
défendant and divers persons, out of which the accounts sprung. 
He, in connection with plaintiff's officers, devoted himself assiduously 
to this task until May 28th, when plaintiff first notified défendant 
that an examination of the accounts was being made, and that "there 
appeared to be every évidence that there would be a shortage," which 
it would call upon défendant to pay under its renewal bond F. 1,774. 
The examination proceeded until June 24, 1904, when, the expert 
testified, he was first certain he had arrived at the truth. On that 
date plaintiff wrote défendant as follows : 

"With further référence to niy letter of May 28th and our conversation of 
.lune 8tli, in regard to probable shortage of D. C. Graves, our former book- 
keeper and cashier, the aoeountaut who has been checking our books has made 
report to-day, and the total déficit is .$7,121.2.5. We will elaiui protection under 
bond F. 1,774, whicli was issned June 1, 1901, and renewed, your No. 3,571, 
dated June 30, 190.3. If représentative of your conipany wants to verify our 
investigation, we hâve everything in shape so that he can do so." 

Thereafter, défendant wrote plaintiff as foUovi's: 

"We beg to aeknowledge receipt of your favors of the 24th inst. and of the 
28th ult addressed to Mr. T. H. Mastin, Jr., Kansas City, Mo., in référence 
to above bond [bond F. 1,774]. We hâve to state that the information con- 
tained in said letter Is not suflicient to establish a claim under our bond, 
Therefore we beg to notify you that we shall reserve ail our rights in the 
preniises. Kindly forward to us at once for our information a verifled state- 
ment setting forth the dates and amounts of each item of the alleged déficit 
and full particulars regarding same." 

After receipt of the last letter plaintiff proceeded at much expense 
and trouble, occupying the time of a paid expert for two months, to 
prépare and send to défendant the information requested in its last 
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letter. This correspondence strongly suggests a waîver of any im- 
perfect notice, if such had occurred; but we find no occasion to re- 
sort to that doctrine. The foregoing letters clearly indicate by their 
silence on the subject of notice that défendant had received ail the 
notice required. No complaint concerning it is found ; but in de- 
fendant's last letter it is strongly suggested that plaintiff had not 
made sufficient research into the accounts to give défendant such 
information as it required to détermine its liability. 

As we understand the argument of defendant's counsel, they place 
their reliance upon the évidence, disclosing plaintiff's knowledge, as 
early as April 33d, of facts which required it "immediately" there- 
after to give the notice ; and contend that, because no notice was given 
until the preliminary notice of May 28th and the final one of June 
34th, it conclusively appeared that no immédiate notice was given as 
required by the contract. We hâve already discussed and disposed of 
that contention, and our conclusion is only reinforced by the conduct 
of the parties after April 24th, as just detailed. From ail the évi- 
dence we are clearly of opinion that the trial court committed no 
error in refusing to instruct a verdict for défendant on the ground 
that no immédiate notice of loss was given to défendant. 

The cases of National Surety Co. v. Long, 60 C. C. A. 623, 125 
Fed. 887, and United States Fidelity Co. v. Rice, 78 C. C. A. 164, 
148 Fed. 206, relied on by défendant, bave no application to facts 
such as are disclosed by this record. In those cases notice was re- 
quired to be given immediately after the occurrence of such a single 
definite and easily ascertained fact as readily permitted the court to 
fix the time when notice was required under the contract. In this 
case, on the contrary, so many éléments of law and fact enter into a 
considération of the time when notice was required as renders the 
détermination thereof peculiarly appropriate for the jury. 

Was there such a breach of warranty of failure to perform con- 
ditions on which the contract of indemnity was issued as precluded 
a recovery in this case? 

Some time before February 24, 1903, défendant submitted to plain- 
tif! a blank form of a statement, consisting of questions, with spaces 
left for the insertion of answers thereto, with the request that plain- 
tif! fin in the appropriate answers and sign the statement. This 
document, so far as our présent purpose requires, is as follows: 

"Employer's statement covering application made by David C. Graves, of 
Kansas City, Mo., to the JEtna Indemnity Company, Hartford, Conn., for an 
indemnity bond in tlie position of cashier and boolîlceeper under the service of 
the undersigned employer. In order that the above application may be passed 
upon at once, please answer fully ail the follovifing questions in so far as they 
apply to the given case and retum at your early convenience. [Signed] E. S. 
Pegram, Secretary" [of défendant company]. 

"(1) Amount of bond? $6,000. 

"To date from? February Ist, 1903, to February 15th, 1904. 

"(2) To whom payable? Give exact title. The J. R. Crowe Coal & Min- 
ing Oo. • * » 

"(14) Will he be authorized to sign checks on your behalf ? Yes. 

"Will there be any couutersignatures oa such checlis? If so, whose? Gen- 
eral managers or présidents." 
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After answering many other questions which were propounded, 
the statement concluded with the follovving words : 

"It is hereby agreed by the undersigned that the above answers are to be 
taken as conditions précèdent to and as the basis of exécution of the said in- 
demn,ity bond and in considération of the issuance of said indemnity bond 
by the Company ; it is f urther agreed that the checlis and supervision above 
described shall be observed. 

"[Signed] J. B. Crowe Coal & Mining Co." 

Défendant averred in its answer that the contract sued on was 
made in reliance upon the statement of February 34th so made by 
the plaintiff, and that thereby plaintiff, among other things, war- 
ranted that Graves should not sign checks without the countersig- 
nature of either the gênerai manager or président of plaintiff com- 
pany, and that the plaintiff breached its warranty by subsequently, 
during the year covered by the contract, permitting Graves to sign 
checks without the safeguards agreed upon and warranted to be en- 
forced. 

For the purposes of the présent discussion, we may assume that proof 
was offered and given tending to establish, among other things, that 
Graves was permitted to sign checks without any countersignature. 
The trial court, at the request of défendant, refused to instruct the 
jury that the answers contained in the statement of February 24 th 
were warranties, and that if any of them was not true in fact the 
contract sued on was void, and refused on Uke request to instruct 
that, if checks were permitted to be signed by Gravés without counter- 
signatures of the gênerai manager or président, the contract was 
avoided, and errors are duly assigned on the court's action. 

Without referring to other breaches of warranty relied on by défend- 
ant, founded on the statement, the foregoing is deemed sufficient to 
fairly présent the légal proposition involved. 

Counsel for plaintiff contend that there is no sufficient évidence 
showing, or tending to show, that the renewal contract sued on was 
executed by défendant or accepted by plaintiff on the faith of the 
statement of February 24th, and therefore that no breach of any 
warranty contained in the statement, and no failures to perform any 
of its promises, can affect plaintiff's right of recovery in this case. 

The contract sued on makes no référence to tlie statement of Feb- 
ruary 24th. It reads as follows : 

"Hartford, Conn., June 30, 1903. 

"In considération of the imyment of tlie suni of .$20.00, being the preinium 
for the third year upon bond F. 1,774 of tlie iKtna Indemnity Company for 
$5,000 issued June 1, 1901 on behalf of David 0. Graves in favor of the J. 
R. Crowe Coal & Mining Company, Kansas Cit.v, Mo., said bond is hereby con- 
tinued in force to June 1, 100-1, subject to ail the covenants and conditions 
thereof. * * » 

"[Signed] Charles Lindley, Président. 

'E. S. l'egram, Secretary." 

The plain and unambiguous language of the contract just quoted 
shows that what the parties apparently did was to continue in force 
for a third year the original contract known as bond F. 1,774 "sub- 
ject to ail the covenants and conditions thereof," and, by fair and fea- 
sonable intendment, not subject to the terms and conditions of any 
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other instrument. The original bond 1,774 was a lengthy instrument 
containing many ternis, covenants, and stipulations of the parties and 
filled with many conditions of defeasance of one kind or another. 
To ail those terms, covenants, stipulations, and conditions the plain- 
tiff clearly became bound, and any violation of any of them might 
ipso facto hâve defeated recovery On the contract as written. In the 
face of such atîRrmative référence to the terms and conditions of one 
instrument, and in the light of the accepted maxim "expressio unius 
exclusio alterius," it requires very clear proof that the parties in- 
tended to contract with référence to any other instrument containing 
Other terms or conditions. 

Turning now to the statement of February 24th, we perceive noth- 
ing in the terms employed or in any implications suggested to in- 
dicate an intention to make the statement the basis of or considération 
for any renewal of the old bond. The request by defendant's sec- 
retary to answer the questions propounded found at the beginning 
of the statement was made in connection with the représentation that 
Graves had just made an application to défendant for an indemnity 
bond which required immédiate action by défendant. The gênerai 
sche;me of the statement and thelanguage used indicate that the bond 
contemplated was a nevv one, ju.çt applied for by Graves, and one 
which should be dated February 1, 1903, and should run to Feb- 
ruary 15, 1904. By the last clause of the statement the answers 
made by the plaintifï were agreed to be taken as conditions précèdent 
to and as the basis of executiori of said indemnity bond; that is, the 
bond to run from February 1, 1903, to February lo, 1904. No in- 
timation can be found indicating in the slightest degree that the par- 
ties intended the answers to the questions to be conditions précèdent 
to or to form the basis of the exécution of any other bond whatso- 
eyer, and certainly not of the renewal bond F. 1,774. The applica- 
tion and statement of : February 34th seem to hâve been intended for 
th,e purpose of originating a new contract — certainly some contract 
other than the renewal of the old one of 1901. The parties were com- 
pétent to contract and had it in their power either to renew the old 
or make a new contract. They determined to renew the old one, 
because they did it; and the application of Graves for a new one to 
date February 1, 1903, and running to February 15, 1904, was not 
accepted, because no such contract as that application contemplated 
was ever made. Accordingly, the agreement found at the end of the 
statement making the answers to questions propounded in it war- 
ranties or conditions précèdent to the validity of the bond has no 
application to this case. 

Parties hâve an undoubted right to make their own contracts, and, 
when they are reduced to writing in plain and unambiguous language, 
they must stand as written and be enforced accordingly. It does 
not, follow that, because plaintifï proposed to défendant, or was willing 
to make the truth of certain statements a condition précèdent to lia- 
bilit)' on one proposed contract, it intended to make those statements 
conditions of liability, if some other and difïerent contract should be 
aftervvards made by the parties. 
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But it is contended that, outside of the language employed by the 
parties in the written instrument, they agreed by correspondence that 
the warranties contained in the statement of February 34th should 
be conditions précèdent to the validity of the contract renewing the old 
bond F. 1,774. We find no such agreement in any correspondence pass- 
ing between défendant and plaintiff. Many letters passed between de- 
fendant and its local agents in Kansas City about the advisability of 
having an employer's statement différent from that obtained from 
plaintiff prior to the exécution of the original contract and of the ne- 
cessity of having a différent statement made before any further renew- 
als should be granted. An effort was made to so connect the local 
agents with plaintiff as to raise a presumption that it must hâve known 
and assented to defendant's requirements, but such knowledge and con- 
sent was not in our opinion established. 

If there is doubt and uncertainty about the effect of the correspond- 
ence upon the contract, they should, on familiar principles, be resolved 
in favor of sustaining the contract as made and signed, and not of 
defeating it ; in favor of the insured, rather than the insurer. National 
Bank V. Insurance Co., 95 U. S. 673, 678, 24 L. Ed. 563; Grâce v. 
American Central Ins. Co., 109 U. S. 278, 282, 3 Sup. Ct. 207, 27 L. 
Ed. 932 ; Moulor v. American Life Ins. Co., 111 U. S. 335, 341, 4 Sup. 
Ct. 466, 28 L. Ed. 447 ; London Assurance v. Companhia De Moagens, 
167 U. S. 149, 159, 17 Sup. Ct. 785, 42 L. Ed. 113 ; Liverpool, etc., 
Ins. Co. V, Kearney, 180 U. S. 132, 136, 21 Sup. Ct. 326, 45 L. Ed. 
460 ; McMaster v. New York Life Ins. Co., 183 U. S. 25, 40, 22 Sup. 
Ct. 10, 46 L. Ed. 64; Royal Ins. Co. v. Martin, 192 U. S. 149, 162, 
24 Sup. Ct. 247, 48 L. Ed. 385 ; Bankers' Mutual Ins. Co. v. State 
Bank of Goffs (C. C. A.) 150 Fed. 78. 

Without dwelling on the improbability of rational and experienced 
business men making a contract ignoring the language of the statement 
of February 24th, and expressly making it subject to the covenants 
and conditions of some other instrument, if they had in fact agreed 
that the contract should be subject to the conditions of that statement, 
a brief référence to certain undisputed proof and applicatory law will 
on other well-established principles dispose of this case. In December, 
1902, when negotiations were in progress looking toward an extension 
of bond F. 1,774 for the second year, which had then partially expired, 
défendant wrote its local agents in Kansas City informing them that 
the employer's statement on which the original bond was based was 
not the proper one, and inclosed a blank form on which the statement 
of February 24th was subsequently written, to be filled out by plain- 
tiff. The blank contained no référence to the original contract. It 
was left to plaintiff to fill it out as it desired. Accordingly, it filled it 
out as already seen, with no référence to the original contract, but with 
particular' référence to a prOposed bond. It amounted to a proposition 
to défendant, in effect, that if it would issue a new bond on Graves' 
pending application to date February 1, 1903, and to run to February 
15, 1904, it would agrée to perform certain conditions, and that the 
performance thereof should be a condition précèdent to its validity. 
This proposition was forwarded to the home office of the défendant 
in New York and received, there on the 2d day of March, following. 
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Some correspondence ensued between the défendant and its local 
agents in Kansas City, not shovvn to hâve been communicated to plain- 
tiff. After which, défendant, regardless of the terms of plaintiff's 
proposition, returned to its ■ agents, to be delivered to plaintif?, a re- 
newal of the original bond insuring it against Graves' défalcations 
from June 1, 1902, to June 1, 1903. 

'■ After that renewal expired, without any further negotiations, and 
without making any référence to the proposition of February 24th, it 
executed' its second renewal of the old bond, subjecting plaintifï, not 
to the coveïiants and conditions of the application and statement of 
February 34th, but to the terms and conditions of the old bond. 

The contract sued on is essentially a contract of indemnity against 
loss, and the gênerai rules governing the construction of ordinary life 
and fire Insurance policies are applicable to it. Jackson v. Fidelitv & 
C. Co., 31 C. C. A. 394, 75 Fed. 359, 365 ; Guarantee Co. v. Mechanics' 
Savïngs Bank, 36 C. C. A. 146, 80 Fed. 766 ; Champion, etc., Co. v. 
American Bonding & Trust Co., 115 Ky. 863, 872, 75 S. W. 197, 103 
Am. St. Rep. 356 ; American Surety Co. v. Pauly, supra. The state- 
ment of February 24th was obviously made to secure favorable action 
on Graves' pending application, and in efïect formed a part of it. 

It is well settled that an application for Insurance is a proposition to 
the insurance company which must be accepted as made, if at ail. If 
a policy is executed a,nd ofïered to the applicant différent in any mate- 
rial respects from the application, it is in efïect a rejection of the 
application, and a new proposition by the company, which the applicant 
may accept or reject at his pleasure. Insurance Co. v. Young's Ad- 
ministrator, 23 Wall. 85, 23 L,. Ed. 152; Minneapolis, etc., Ry. Co. v. 
Columbus Rolling Mill, 119 U. S. 149, 7 Sup. Ct. 168, 30 L. Ed. 376; 
McNicol V. New York Life Ins. Co. (C. C. A.) 149 Fed. 141. 

From the foregoing, as well as from a considération of ail the évi- 
dence, which bas been critically examined, it is clearly apparent, we 
think, that défendant never accepted the proposition found in the state- 
ment of February 24th, but for reasons satisfactory to itself proposed 
to renew and to continue the liability created by the original contract. 
That proposition of défendant was accepted by plaintifï. It paid for 
and received the renewal contract. A loss occurred under it, and the 
défendant must be held to respond to its obligations created by it. We 
think there was no error in refusingto instruct that a failure to observe 
the conditions of the statement of February 24th entitled défendant 
to a verdict. 

It is suggested that the trial court found as a fact that the state- 
ment of FeJDruary 24th formed a part of the contract sued on. We 
do not so understand it. 

The correspondence between défendant and its local agents at Kan- 
sas City, together with some oral testimony attempting to bring it 
home to plaiHtifï, was the only means by which défendant claimed to 
connéct that staterfient with the contract. The contract itself made no 
référence to it, but did refer to another instrument as its basis. Apart 
from that correspondence, defendant's counsel rieither in argument nor 
brief claimed that the statement was the foundation of the contract 
in suit or had any connection with it. Ail of that correspondence, and 
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the futile attempt to show plaintiff's consent to it, was offered subject 
to plaintiff's vigorous objection and exception. The court could only 
hâve received it subject to the requirement of bringing it home to plain- 
tiff company. At the conclusion of ail the évidence, the court obviously 
thought that no such connection had been made, for in its charge it 
made use of the foUowing language : 

"There was a good deal of correspondence, you will recall, introduced In 
évidence hère between the indemnity company, in the East, and the local 
agents representing them, in Kansas City. I admitted that correspondence. 
net that I thought It was binding on the coal company, but I admitted that 
évidence to show the history and the development of the transaction." 

The view of the trial judge so expressed vsras regarded by the de- 
fendant as fatal to its contention. This appears from the exception 
which it took to the charge in the foUowing language : 

"The défendant excepts to that part of the charge of the court in which the 
court charged the jury that the correspondence between the défendant and its 
agent in Kansas City was not binding on the plaintifC." 

It is true that the court instructed the jury: 

"That the employer's statement made by plaintifC dated February 24, 1903, 
and pleaded by défendant in its answer herein as being the basis and part 
of the contract of indemnity sued on, stands confessed by the pleadings and 
is admitted to hâve been executed and delivered to plaintifE by défendant." 

But this is not a déclaration that plaintiff admitted that the statement 
was the basis of the contract, or anything more than that it was ex- 
ecuted and delivered for some purpose by it. If it was intended to 
State any further admission, the meaning of the pleadings was obvious- 
ly misconceived. 

The défendant pleaded as a part of its- answer that plaintiff, on Feb- 
ruary 24, 1903, executed and delivered to it a statement partly in writ- 
ing and partly in print, and, after setting out the same and the signa- 
tures of the parties thereto in full, made the further allégation that, 
upon the basis and in considération of the statement so executed, it 
signed and delivered to plaintiff the contract sued on. The plaintiff 
for its replication filed a gênerai déniai, without vérification, of ail the 
allégations of the answer. 

Section 746, Rev. St. Mo. 1899 [Ann. St. 1906, p. 731], provides 
that: 

"When any pétition or other pleading shall be founded upon any instrument 
of writing charged to bave been executed by the other party, * * * (-jjg 
exécution of such instrument shall be ad.1udged confessed unless the party 
charged to bave executed the same deny the exécution thereof by answer or 
replication verified by affldavit." 

The failure of plaintiff to verify its replication justified the court in 
declaring what the proof uncjucstionably showed that the exécution of 
the instrument was admitted, but did not justify it in declaring that 
it was admitted that the statement formed the basis of or constituted 
a part of the contract sued on, an issue which was the subject of spir- 
ited contest throughout the trial. That was an issue tendered sepa- 
rately from the other by the défendant, and one in which plaintiff ef- 
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fectually joined by the unsworn replication. Hart v. Harrison Wire 
Co., 91 Mo. 414, 421, 4 S. W. 123; Cox v. Bishop, 55 Mo. App. 135. 

It is also true that the charge in some of its phases apparently pro- 
ceeds on the palpably false asstimption that, notwithstanding the fact 
that the correspondence and évidence failed to connect plaintiff with 
the statement, it and ail its warranties and conditions were obligatory 
on the plaintiff ; but it is likewise true, as already pointed out, that the 
court refused to give defendant's instructions that a breach of any of 
the warranties or conditions found in the statement would constitute a 
défense to the action. After a careful reading of the charge as a whole 
and of the requests refused, we hâve reached the conclusion that the 
court did not find, or intend to déclare, that the statçment of February 
24th formed a part of the contract sued on. On the contrary, we reach 
the opposite conclusion, uamely, that the court, by holding that the 
correspondence failed to bind plaintiff to its contents, and refusing to 
give defendant's requested- instructions, necessarily concluded that the 
statement of February 24th was not a part, of the contract sued on. 
Moreover, if the statement formed a part of the contract the évidence 
was clear and undisputèd that there were such breaches of its warran- 
ties as precluded recovery by plaintiff, and rendered a verdict for de- 
fendant inévitable. But the court itself obviously did not think that 
such resuit was inévitable, because it permitted a recovery by plaintiff, 
and after full délibération denied a motion for a new trial. No court 
would hâve granted a new trial quicker for a disregard by the jury of 
its instructions than the learned court from which this case came. For 
the foregoing reasons, we think the finding of the jury is not necessari- 
ly contrary to the charge. Where the record does not clearly show 
that the finding is contrary to the instruction of the cqyrt when taken 
as a whole, the presumption is that the jury foUowed' it> and that the 
verdict is right. Gregory v. Morris, 96 U. S. 619, 34 L. JÉd. 740. 

It is further suggested that the judgment cannof be affirmed without 
improperly taking cognizance of errors comràitted against plaintiff 
when it has prosecuted np writ of ei^ror in its own behalf, and that, 
if we could do so, thé défendant was by the effect of the combined 
errors deprived of a trial apcording to the law and évidence, was made 
to try a false issue, and that other issues in the case were obscured to 
the préjudice of the défendant by the submissioii of the false issue and 
confused instructions cohcerning it. We cannot appreciate the force 
of thèse suggestions because of the condition of the record and charge 
of the court already çonsidered, and particularly because of the fact 
that counsel for défendant hasassigned no errqr calfing our attention 
to those features of the trial. It is true a gênerai assignment of error 
was made, based on the court's refusai toinstruet a verdict in favorof 
the défendant. 

But rule 24 of this court provides that the brief of the plaintiff in er- 
ror "shàll contain," among other things, "a spécification of the errors 
relied upon and shall sçt out separately and particularly each error 
asserted and intended to be urged." That rule was intended to sharply 
direct the attention of the court to the vital questions at issue and to re- 
quire the argument of counsel to be concentrated Upon the important 
questions in controversy. City of Lincoln v. Sun Vapor Street-Light 
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Co., 8 C. C. A. 253, 59 Fed. 756, 758. Counsel for défendant con- 
formed to this rule, and specified the errors vvhich they are now relying 
upon, and gave several reasons why the peremptory instruction should 
hâve been given in its favor, without making any complaint or remote- 
ly suggesting that any false or misleading issue had been tried, or that 
any combination of errors had deprived it of a trial on the law and the 
évidence, or that any issue had been confused. If the défendant has 
not yet appreciated that it did not get a lawful trial or was oth(.*wise 
prejudiced by the proceedings below, we do not deeni it our duty to act 
for it and assign errors in its behalf . 

Again, if any false issue was tried below, it was by defendant's own 
procurement. It ofïered the correspondence to show an agreement be- 
tween the parties that the statement of February 24th should form the 
basis of the contract sued on. That évidence was objected to by plain- 
tifif, and admitted at defendant's insistence, over plaintiff's protest. It 
signally failed to support defendant's contention, and should bave been 
excluded or ultimately ruled out. The experiment, or false issue, as it 
is called, was therefore of defendant's own seeking and at plaintiff's 
great trouble and expense. Défendant, even if it had assigned the 
trying of such false issue as error, cannot be heard to complain of the 
conséquences of that error because it brought them upon itself. 

After a careful and critical considération of the terms and condi- 
tions of the contract as actually executed by défendant company and of 
ail the évidence introduced by défendant to add to or vary those terms 
and conditions, we cannot, under well-settled law recently stated by 
this court in Connecticut Fire Ins. Ce. v. Buchanan, 73 C. C. A. 111, 141 
Fed. 877, 4 L. R. A. (N. S.) 758, reach any other conclusion than that 
there was no compétent évidence to ingraft upon the contract as ex- 
ecuted any of the warranties or conditions found in the statement of 
February 34th. The judgment was in harmony with this conclusion, 
and at another trial, so far as this issue is concerned, no other judg- 
ment could be lawfully rendered. If, therefore, any errors were com- 
mitted adverse to defendant's contention, or even if the court adopted 
any erroneous theory, the record conclusively shows that neither of 
them were or could bave been prejudicial to the defendant's real rights. 
Such should therefore, in the interests of a rational administration of 
justice, be disregarded. 

It was recently held by this. court that, even if a trial proceeded on 
an erroneous theory, if the judgment reached was for the right party, 
it, in the interests of substantial justice, should not be reversed when 
it is clear that the erroneous procédure or error did not préjudice, and 
could not bave prejudiced, the rights of the losing party. Cook v. 
Foley (C. C. A.) 152 Fed. 41. With that reasonable doctrine we fully 
agrée, and we think the présent case is brought within its contempla- 
tion. We cannot see how the confusion or error, if any such existed 
in the trial of the issue last referred to, injuriously afifected the defend- 
ant's chances for a fair trial on the other issues of the case ; but if they 
had any tendency in that direction, and even did prejudicially affect the 
defendant's rights, it is not complaining about it. No assignment of 
error to that effect is either made, specified in the brief, or argued by 
its counsel. In such circunistances we cannot interfère. 
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Was tlie verdict excessive or contrary to tlie court's instruction ? 

We are net at liberty to consider the first part oi this question. The 
action of the trial court in allowing the verdict to stand concludes re- 
view by us. Illinois Cent. R. Co. v. Davies, 76 C. C. A. 613, 146 Fed. 
347, and cases cited. But whether the verdict so contravenes the 
court's instructions as to require a reversai of the judgment is open 
for considération. The court gave a certain instruction relating to the 
allOwance of a crédit in favor of the défendant of the sum of $1,500. 
The facts out of which any claim to such a crédit could arise are as 
follows: Crowe, the président of the company, with a view of en- 
couraging the employé in the early stage of his employment, sold him 
at a low priée and on crédit a few shares of his individual holdings of 
the capital stock of the plaintiff company, with an understanding that 
such dividends as should be declared on the shares and such moneys as 
Graves might from time to time pay on account should be applied 
towards the agreed price, and with the further understanding that, 
whenever Graves should leave the service of the company, the shares 
should be returned to Crowe, and that he should refund to Graves 
the aggregate of what he might hâve paid on them. Graves died in 
May, 1904, and under the agreement between him and Crowe the 
amount of $1,500 was due from Crowe to Graves' estate, pursuant to 
the understanding mentioned. The défendant pleaded in its answer 
that this money was held by the company for the purpose of being ap- 
plied in réduction of Graves' défalcation, and asked that the amount 
thereof be credited to the défendant on whatever liability should be 
established against it. Thç instruction in question is not entirely clear. 
Two différent meanings are imputed to it by opposite counsel; one 
consistent with the verdict, and the other inconsistent with it. Under 
no conceivable view of the facts did the plaintiff company hâve any 
funds in its hands belonging to Graves which could or should hâve 
been applied by way of réduction of the amount due it by reason of 
Graves' défalcation. The jury, doubtless, did not understand the in- 
struction to require the allowance in favor of the défendant, and did 
not make any such allowance in reaching its verdict, and it is fairly to 
be presumed, from the fact that the learned trial court did not set aside 
the verdict, that he did not understand the jury had misinterpreted the 
instruction in question. Where the record does not clearly show that 
the finding of the jury is contrary to the instruction of the court, the 
presumption is that they followed it. Gregory v. Morris, supra. In 
any event, the failure to allow the crédit of $1,500 did not prejudicial- 
ly affect defendant's rights. The verdict reached was in strict accord 
with the proof touching the amount of Graves' embezzlement during 
the year covered by the contract, and if the jury had allowed the unjust 
and unwarrantable crédit it would hâve been error. We will not strain 
ourselves to fînd a technical error in procédure which will resuit in a 
substantial error in fact. 

Were the instructions given to the jury on the subject of "immédiate 
notice" erroneous? 

We hâve carefully examined the full charge and ail the observations 
of the court bearing upon the meaning of the words "immédiate notice 
of loss," as found in the contract sued on, and find them in substantia) 
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accord with the^views already expressed by us on that subject. We 
are unable to say that the disconnected expression complained of by 
defendant's counsel, when taken in connection with the whole charge, 
conveyed any false impression to the jury. 

We hâve now considered ail the important questions argued by coun- 
sel. Others of less moment are suggested in the assignment of errors. 

To them we hâve given careful considération, and, fînding nothing 
in them to afifect the resuit already foreshadowed, the judgment must 
be affirmed, and it is so ordered. 

SANBORN, Circuit Judge (dissenting). The main défense of the 
^tna Company was that the employer's agreement of February 34, 
1903, constituted the inducement of, and became a part of, the contract 
of indemnity made on March 12, 1903, and renewed on June 30, 1903, 
and that the covenants of the Crowe Company therein, to the effect 
that there should be a countersignature of gênerai managers or prési- 
dents of the Company upon the checks signed by Graves, and that the 
bankbook should be balanced and compared monthly with the cash- 
bdok by some other officer or person, had been broken, and that the 
Crowe Company falsely stated in this agreement that Graves' accounts 
had been examined on February 13, 1903, and had been found correct 
with funds on hand to balance. To this défense two principal facts 
were essential: (1) That the statement of February 24, 1903, was the 
inducement and became a part of the contract; and (3) that its cove- 
nants were broken, or its statements false. The court below received 
the évidence offered by the vEtna Company to establish the first fact, 
held that this évidence conclusively proved it, charged the jury to that 
efïect, and submitted the other issues of fact to them upon that ad- 
judication. The employer's statement contained this covenant by the 
Crowe Company: 

"That the above answers are to be taken as conditions précèdent to and 
as the basis of exécution of said indemnity bond, and in considération of the 
issuance of said indemnity bond by the company, it is further agreed that the 
checlis and supervision above described shall be observed." 

The ^tna Company proved without contradiction that more than 
300 checks, which aggregated more than $150,000, were issued by 
Graves without the countersignatures covenanted; that the loss com- 
plained of resulted in large part, if not entirely, from the use of thèse 
checks ; and there was évidence, conclusive to my mind, that no useful 
comparison of the bankbook with the cashbook was ever made by any 
other officer. Thèse facts, indeed the simple undisputed fact that thèse 
checks were issued without the countersignatures, and that they caused 
the loss, constituted a complète défense to this action, in view of the 
finding of the court below that the statement was a part of the contract, 
because they conclusively demonstrated the fact that the Crowe Compa- 
ny had committed the first substantial breach of the agreement, which 
consisted of mutual covenants, and that by the terms of its contract the 
policy was avoided. Rice v. Fidelity & Deposit Ce, 103 Fed. 437, 433, 
43 C. C.A. 370, 276 ; Hunt v. Fidelity & C. Co., 99 Fed. 343, 345, 39 C. 
C. A. 496, 499 ; National Surety Co. v. Long, 135 Fed. 887, 60 C. C. 
154 F.— 36 
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A. 623 ; U. S. Fidelity, etc., Cb. v. Rice, 78 C. C. A. 164, 148 Fed. 306 ; 
jroton Bridge & Mfg. Co. v. Clark Pressed Brick Co., 136 Fed. 27, 
33, 60 C. C. A. 577, 583 ; Atlas Réduction Co. v. New Zealand Ins. Co., 
138 Fed. 497, 498, 71 C. C. A. 21, 22. The court below therefore erred 
when it refused to instruct the jury to return a verdict for the .^tna 
Company, and when it declined to charge them, as requested, that, if 
the coal company failed to perform any of its agreements in its state- 
ment which rélatedto the future, the contract of indemnity was re- 
leased, and when it refused to instruct them, as requested, that the 
truth of its answers therein relative to the past was material to the 
validity of the contract of indemnity. On account of thèse and other 
errors, the judgment below ought to be reversed, and a new trial of 
this action should be ordered. 

The majority of the court concède thèse errors. They agrée that if 
the employer's statement was the inducement, and became a part of 
the contract of indemnity, the ^Etna Company's défense was complète, 
and the court should hâve instructed the jury to return a verdict in its 
favor. But they are of the opinion that the judgment should be af- 
firmed because they think that the court did not hold or instruct 
the jury that the employer's statement became a part of the contract, 
because in their opinion there was no substantial évidence to that ef- 
fect, and because, if the court held that this statement was a part of 
the contract, this was, in their opinion, an error in favor of the .^ïltna 
Company which offsets the fatal error against it. 

With great respect for, and déférence to, their judgment I bave 
found it impossible to bring iny mind to their conclusions. 

1. That the trial court held and instructed the jury that the em- 
ployer's statement of February 24, 1903, was the inducement and 
became a part of the contract of indemnity in suit is demonstrated to 
my satisfaction by thèse facts, which the record discloses : 

(a) When the employer's statement was first ofïered in évidence, 
the court reserved its ruling. After 13 letters, 3 renewai certificates, 
and 30 pages of oral testimonj' had been received to prove that it 
was the inducement of, and that it became a part of, this contract, the 
^tna Company again offered the statement, the court admitted it 
in évidence over the objections of the Growe Company to the effect 
that the évidence was insufficient to prove that it was a part of the 
hidemnity contract, and no countervailing évidence upon this sub- 
ject was ever produced. 

(b) The court did not submit to the jury the question whether 
or not the employer's statement of February 24, 1903, was the in- 
ducement and a part of the contract; but in delivering its charge it 
read to them certain questions and answers which this statement 
contained, and it instructed them that if the Crowe Company fraudu- 
lently made those answers, or if it dishonestly or negligently failed 
to fulfill the promises which they evidenced, it could not recover 
in this action. 

(c) It did positively ■ instruct the jury that this statement became 
the ba,sis and a part of the contract in thèse words, the first part of 
which may be found in the opinion of the majority: 
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"There was a good deal of correspondence, you will recall, introduced in 
évidence hère between the indemnity conipany, in tlie East, and the local 
agents representing tliem, in Kausas City. I adniitted that <-orrespondenee, 
not that I tUought that it was bindiug on the conipany, but I admitted that 
évidence to show the history and development of the transaction. It resulted 
in the end in the indemnity conipany insisting upon an application and ques- 
tions aceording to the form that they inslsted sliould be used [this form was 
the employer's statenient of February 24, 1903], rather than a form used for 
fraternal organizations, and which perhaps had been used upon a prior occa- 
sion. Then it was that the coal conipany made answers to certain questions 
which are very important and niaterial in your délibérations in the jury room 
after you hâve retired to consider your verdict." 

The court hère read to the jury many of the questions and answers 
in this statement, and then continued in this way: 

"Now, in answering those questions, the coal company furtlier agrée, over 
their signature, that the above answers are to be taken as conditions précèdent 
to and as a basis of exécution of said indemnity bond, and in considération 
of the iss'uance of said indemnity bond by the company it Is further agreed 
that the cheeks and supervisions above described shall be observed. So that, 
as the company had the right to insist upon that, and, secondly, as the com- 
pany had the right to cancel and terminate this bond at any time, wlth or 
without good reason, simply by so electing and so deelaring in writing to the 
coal company, the mère fact that thèse questions and answers were made in 
February, 1903, would date back as well as ahead and form a part of t'Ae bond 
upon the part of the coal company upon which the obligations of the indem- 
nity company would rest, and which must be construed together as one cou- 
tract, although upon two separate pièces of paper, and which must be taken 
together." 

And, again, the court charged : 

"Now, the indemnity company made thèse questions and answers précèdent 
to a recovery upon this bond. * * * So that the indemnity company had 
the right to tiave thèse questions answered, and one of the questions hère 
is: Were they fairly and truthfully attswered?' 

And then the court proceeded to and did submit that question to 
the jury under erroneous in.structions, when, as ail the members of 
this court agrée, the évidence conclusively answered it in the négative. 

Can there be any doubt, in view of thèse facts and thèse instruc- 
tions, that the court belôw held and charged that the employer's 
statement was the basis and a part of the contract in suit ? The fact 
that the court failed to grant a new trial furnishes no évidence to 
the contrary. On the other hand, it tends to prove that the trial 
court adhered to its holding at the trial, that it still held that the state- 
ment was a part of the contract, but that the évidence failed to con- 
clusively prove a breach of its covenants. The resuit is that the court 
held and charged that the employer's statement was the basis of, 
and a part of, the contract, and submitted to the jury the question 
whether or not the Crowe Company had broken the covenants it had 
made therein, when the évidence was conclusive that it had done so, 
and the court should bave given the pereraptory instruction for the 
.^tna Company, which it requested. The failure to give this in- 
struction was an error both prejudicial and fatal to the Jîtna Com- 
pany's case. If it had been given, the verdict and judgment would 
hâve been in its favor, and the yEtna Company assigned and relies 
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upon thîs error for its reversai. On account of it, it is in my judg- 
ment entitled to a new trial. 

2. An endeavor will be made later to show that there was sub- 
stantial évidence that this employer's statement was the inducement 
and a part of the contract, and that the trial court was right in its rul- 
ing to that effect. 

But, if that court wag in error in this respect, that error is not as- 
signed, and it does not extract the vice of the fatal error challenged 
by the ^tna Company. In an action at law, a fédéral appellate 
court has no jurisdiction to try the case anew and to détermine 
whether or not the judgment is for the right party. It is a court 
authorized to revievv and correct the errors of law of thé court below 
in the trial of the case, aWd thèse alone; nor may it lawfully weigh 
and offset the errors challenged by the plaintifï in error against those 
against the défendant in error which are not assigned and affirm or 
reverse the judgment, as in its opinion the balance turns. Every 
litigantis entitled to a trial by jury of every issue of fact in his case 
without any error of law in the trial or the instructions ; and, if 
any error prejudicial to him has crept into the trial, he is entitled to 
a new trial by the jury without error, although the first trial mày 
hâve bristled with errors in his favor. Two errors do not make a 
trial without error, any more than two wrongs make a right. 

It is true that, where a successful party was entitled upon ail the 
issues and upon ail the évidence in the case to a peremptory instruc- 
tion in his favor, when the defeated party had introduced ail his 
évidence and rested his case, and it is plain that the latter could hâve 
produced no other évidence, errors in subséquent instructions to 
the jury mày be disregarded, because the defeated party could not 
hâve recovered in such a case in any event, and hence such errors 
could not hâve prejudiced him. It was upon this ground, and not 
upon the ground that the court could try the case de novo and affirm 
the judgment if it was for the right party, that the judgment in the 
late case of Cook v. Foley (C. C. A.) 153 Fed. 41, was affirmed. 
In that case the court held that the defeated parties were permitted 
without objection to bring forward ail the proofs which they had, 
and to try ont the single issue which conditioned their entire claim, 
the issue whether or not there was rfraud or gross mistake in the 
employer's estimâtes, and that they produced no évidence to sustain 
it. In that case it appekred in this;way that they- were not, and 
could not hâve been, prejudiced by the rulings in tlie charge, because 
they could not recover upon the entire évidence in any event. 

But where there remains any issue for the jury, as there does re- 
main in this case, the issue of notice in any event, there this rule is 
inapplicable, because the fact does not appear and cannot be made 
to appear beyond doubt that the erroneous ruling did not préjudice 
and could not hâve prejudiced the defeated party. 

The légal presumption is that error^ producés préjudice. It is 
only when the fact so clearly appears as to be beyond doubt that an 
error challenged did not préjudice, and could not hâve prejudiced, 
the complaining party, that the rule that error without préjudice is 
no ground for reversai can hâve elïect. Deery v. Cray, 5 Wall. 
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7D5, 807, 808, 18 L. Ed. 653 ; Pcck v. Hcurich, 167 U. S. 624, G39, 
17 Slip. Ct. 927, 42 L. Ed. 302; Smith v. Shoemaker, 17 Wall. 630, 
639. 21 L. Ed. 717 ; Moores v. Bank, 104 U. S. 625, 630, 26 L. Ed 
870; Gilmer v. Higley, 110 U. S. 47, 50, 3 Sup. Ct. 471, 28 L. Ed. 62; 
Railroad Co. v. O'Brien, 119 U. S. 99, 103, 7 Sup. Ct. 118, 30 L. Ed. 
299 ; Mexia v. Oliver, 148 U. S. 664, 673, 13 Sup. Ct. 754, 37 L. Ed. 
602 ; Railroad Co. v. O'Reilly, 158 U. S. 334, 337, 15 Sup. Ct. 830, 39 
L. Ed. 1006 ; Railroad Co. v. McClurg, 8 C. C. A. 322, 325, 326, 59 
Fed. 860, 863 ; Association v. Shryock, 20 C. C. A. 3, 11, 73 Fed. 774, 
781; Railroad Co. v. Holloway, 52 C. C. A. 260, 114 Fed. 458; Ar- 
mour & Co. v. Russell, 75 C. C. A. 416, 144 Fed. 614, 615. 

This was a trial by jury. The seventh amendment to the Constitu- 
tion reads: 

"In sults at common law, where the value in eontroversy shall exceed twenty 
dollars, tbe right of trial by jury shall be preserved; and no fact tried by 
a jury shall be otherwise re-examined. in any court of the United States, tlian 
according to the rules of the common law." 

Of the latter clause the Suprême Court said, in Parsons v. Bedford, 
3 Pet. 433, 446, 448, 7 L. Ed. 732: 

"But the other clause of the amendment Is still more important, and we read 
It as a substantial and independent clause: 'No fact tried by a jury shall be 
otherwise re-examined. in any court of the United States, tlian according to 
the rules of tbe common law.' Thls is a prohibition to the courts of tlie 
United States to re-examine any facts, tried by a court, in any other man- 
ner. The only modes known to the common law to re-examine such facts are 
the granting of a new trial by the court where the issue was tried. or to 
which the record was properly retnrnable; or the award of a venire facias de 
novo by an appellate court, for some error of law which intervened in the 
proceedings." 

And this statement has been often reaffirmed by the Suprême Court. 
Barreda v. Silsbee, 21 How. 146, 166, 16 L. Ed. 86"^; Justices v. Murrav, 
9 Wall. 274, 277, 19 L. Ed. 658; Miller v. Life Ins. Co., 12 Waîl. 
S85, 300, 20 L. Ed. 398; Insurance Co. v. Comstock, 16 Wall. 258, 
269, 21 L. Ed. 493 ; Insurance Co. v. Folsom, 18 Wall. 237, 249, 21 
E. Ed. 827; Railroad Co. v. Fraloff, 100 U. S. 24, 31, 25 L. Ed. 531 ; 
Lincoln V. Power, 151 U. S. 436, 438, 14 Sup. Ct. 387, 38 L. Ed. 224; 
Chicago, Burlington & Q. R. Co. v. Chicago, 166 U. S. 226, 246, 17 
Sup. Ct. 581, 41 L. Ed. 979 ; Capital Traction Co. v. Hof, 174 U. S. 
1, 9, 19 Sup. Ct. 580, 43 L. Ed. 873. 

This appellate court, therefore, has no power to re-examine the 
issue of fact whether or not the employer's statement became a part 
of the indemnity contract. The only way în which that issue can be 
lawfully re-examined is by the grant of this court of a new trial by 
a jury on account of an error in law at the former trial. The ^Ëtna 
Company has the constitutional right to a trial of that issue by a jury ; 
that is to say, by a trial court consisting of a judge and a jury, a 
court presided over by a judge, who assists and directs the jury and 
makes his rulings upon the admission and rejection of évidence and 
announces the rules of law which govern ihe trial :n the trial court 
where the parties and witnesses are présent and ready to submit their 
proof and conform their acts to those rulings. A jury trial is not a 
trial by 12 men, nor by an appellate court, but by 12 men presided over 
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by a judge, who makes his rulings in the course of the trial vvhile wit- 
nesses and parties are présent and ready to act. 

The reason why the appellate court may not lawfuUy disregard 
conceded errors properly assigned, because there were counter errors, 
is that the Htigants hâve the right to correct rulings at the trial and 
not in the appellate court àlone, to the end that they may know, 
while they are trying the case, while they hâve their witnesses and évi- 
dence at hand, to what issues to direct their proof and how to con- 
duct their trial in view of the rules of law which the court finds con- 
trol the hearing. One has no jilst and fair trial by jury according 
to the course of the common law who is compelled to go to the jury 
under erroneous rulings attd instructions, and, when right rulings 
are announced by an appellate court, is deprived of ail opportunity 
to présent his witnesses and his évidence in the light and knowledge 
of the correct rulings. No better illustrations of this rule can be 
fôund than the case at bar, in which it seems to me it is to be disre- 
garded, and the cases from the Suprême Court which foUow, in 
which it is asserted and applied. 

At the trial below the court received in évidence, upon the issue 
of fact whether or not the statement became a part of the contract 
of indèmnîty, 13 letters, 2 other writings, and more than .30 pages of 
oral testimony, and then àdmitted in évidence the statement, and held, 
and charged the jury, that it was a part of the contract of indemnity. 
Of course, when the court below àdmitted the statement in évidence 
and held that the proof which had been presented made it a part 
of the contract, the /Etna Company offered no more évidence upon 
that issue. If the court had held otherwise, the /Etna Company would 
hâve had the opportunity to introduce, and doubtless it would hâve 
introduced, other évidence to establish the fact, for the record strong- 
ly indicates that there was such. That company relied, however, as 
it had a right to rely, upon the ruling of the court that this fact was 
established, and upon that basis it prepared its argument and pre- 
sented its case to the jury. If, after receiving ail this évidence and 
holding this fact established, the court below had rejected it in its 
charge and had instructed the jury that it did not establish the fact. 
it would hâve committed réversible error, because it would thereby 
hâve deprived the ^tna Company of the opportunity to supply its 
place with better testimony or to supplément it with other testimony, 
and also of its opportunity to prépare arîd argue its case to the jury 
upon the décisive issues in the case alone. Harkison v. Harkinson, 
41 C. C. A. 201, 101 Fed. 71. 

In a trial according to the course of the common law, every liti- 
gant is entitled, before he goes to the jury, to a ruling upon the ad- 
missibility of his évidence and upon its sufficiency to be submitted 
to the jury to establish the issviable fact to which it is directed, lo 
the end that he may hâve an opportunity to produce other and better 
évidence, if necessary, and to properly prépare and argue his case to 
the jury. 

If this court now withdraws ail the jî)tna Company's évidence upon 
this crucial issue from the case, or if it hère adjudges it insufficient 
to establish the fact which the court below held it did establish, that 
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Company is thercby deprived of its rightful opportunity to produce oth- 
er and better évidence and to properly prépare and argue its case to 
the jury. 

In Deery v. Cray, 72 U. S. 795, 806, 807, 18 L. Ed. 653, the court 
erroneously rejected a deed offered by the plaintiff. The défendants 
then introduced in évidence a deed and a chain of title thereunder 
which estabHshed a perfect title in them, even if tlie plaintiiï's deed 
was admitted in évidence, and when he sued out a writ of error they 
met him with the proposition that the rejection of his deed, if er- 
roneous, was conckisively shown to bave been error without préjudice. 
But the Suprême Court overruled the position, upon the ground that, 
while it appeared by the record that the error was not prejudicial, 
it might not bave appeared so if the plaintiff's deed had not been 
rejected, because she might then hâve proved that the défendants' 
deed was a forgery or hâve estabbslied some other fact fatal to it. 
The case is not only persuasive, but controUing, hère, for, if it now 
appears that there was no substantial évidence that the employer's 
statement became a part of the contract, the ^tna Company might 
and doubtless it would bave produced other évidence that it was so, 
if the court below had not held that its évidence was sufficient to 
establi.sh that fact and submitted to the jury the issue of its breach 
upon that assumption. To the same efïect is Peck v. Heurich, 167 
U. S. 634, 629, 17 Sup. Ct. 927, 42 L. Ed. 303. 

Again, the error of the court below, if any, in receiving the évi- 
dence and holding it to be conclusive that the employer's statement 
becamCf a part of the contract, is not réversible hère, because the 
Crowe Company sued out no writ of error, and a défendant in error 
who doçs not sue out a writ of error himself cannot, by assigning 
cross-errors, or by brief or argument, confer jurisdiction upon an 
appellate court to consider, review. or décide rulings against him in 
the court below. Bolles v. Outing Co., 175 U. S. 262, 268, 20 Sup. 
Ct. 94, 44 L. Ed. 156; Clearv v. Ellis Foundry Co., 132 U. S. 612, 
614, 10 Sup. Ct. 323, 33 L. Ed. 473; Canter v. American, etc., Ins. 
Co., 3 Pet. 307, 318. 7 L. Ed. 688 ; Chittenden v. Brewster. 2 Wall. 
191, 196, 17 L. Ed. 839; Loudon v. Taxing District, 104 U. S. 771, 
774, 26 h. Ed. 923; The Maria Martin, 12 Wall. 31, 40. 20 L. Ed. 
251; Clark v. KilHan. 103 U. S. 766, 769, 26 L. Ed. 607; U. S. v. 
Blackfeather, 155 U. S. 180, 186, 15 Sup. Ct. 64, 39 L. Ed. 114: 
The Stephen Morgan, ,94 U. S. 599, 24 L. Ed. 266; Building & 
Loan Ass'n v. Logan, 14 C. C. A. 133, 134. 66 Fed. 827, 828; Guar- 
antee Co. v. Phénix Ins. Co., 124 Fed. 170. 59 C. C. A. 376 : Paulv. 
etc., Mfg. Co. V. Hemphill Co., 10 C. C. A. 595, 600, 62 Fed. 698, 
703. 

In Chittenden v. Brewster, 2 Wall. 191. 196. 17 L, Ed. 839, the 
plaintiff appealed, and the défendant attempted, as hère, to defeat 
his appeal because he had failed to prove facts essential to his case, 
to wit, the issue and return unsatisfied of an exécution ; but the Su- 
prême Court refused to consider this failure of proof or the error 
which the appellees averred because the latter had not appealed, and 
-said : 
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"If thé appellees desired to avail themselves of tliis error in the deoree, 
they sbould, hâve brought a oross-appeal. By oiuitting to do so, they admit 
the correctness of the decree as to them. The case stands before the appel- 
late tribunal the same as If the error had beeii waived at the hearing." 

In Cleary v. EHis Foundry Co., 132 U. S. 612, 10 Sup. Ct. 323, 33 
L. Ed. 473, the writ of error was sited out by the plaintiff; but the 
plaintiff had proved no case, because the évidence conchisively estab- 
lished the fact that his cause of action was barred by the statute of 
limitations, and the défendant had saved this error by objection and 
exception, but had sued out no writ of error. The Suprême Court 
held that it could not take cognizance of or hear this objection, and it 
afifîrmed the judgment against the défendant. 

In Bolles v. Outing Co., 175 U. S. 362, 268, 20 Sup. Ct. 94, 44 L. 
Ed. 156, the plaintifï sued out a writ of error, and the défendant urged 
two défenses, which, if sustained, were fatal to his recovery; but it 
had not sued out a writ of error, The Suprême Court said : 

"It is sufficient to say of thèse that the défendant dld not take out a writ 
of error, and cannot how be heard to complain of any adverse rulings in the 
court below." 

So imperative and indubitable was this rule found to be, after briefs, 
arguments, and deliberate considération, that, in a case in which the 
défendant below sued out a writ of error, the plaintiff, without suing 
out a writ, argued and insisted in its brief that a judgment against it 
could not stand because there were errors in the rulings of the court 
below against it upon the trial, and this court refused to consider or 
review thèse rulings, and ordered judgment against the plaintiff, that 
we were compelled to hold upon a writ of error subsequently sued out 
by the plaintiff that the judgment we had directed must be reversed 
for the very errors which the plaintifï had tried to présent in answer 
to the first writ, and that our judgment upon that writ did not render 
the questions which thèse errors presented res adjudicata. Guarantee 
Co. V. Phénix Ins. Co., 124 Fed. 170, 59 C. C. A. 376 ; Wicklifïe v. 
Buckman, 13 B. Mon. (Ky.) 424; Smith v. Bogenschultz, 14 Ky. Law 
Rep. 305, 20 S. W. 390, 391. 

When a case cornes to an appellate court upon a writ of error of one 
piarty only, the errors in his favor are waived by his opponent, and 
the question for the appellate court is: Were the rulings challenged 
by the writ and the assignment of errors erroneous, upon the assump- 
tion that those not thus challenged were correct? And the coal Com- 
pany has no right in this case to the considération and review of the 
rulings against it upon the admission, or upon fhe efifect of the évi- 
dence ofîered and received to establish the fact that the employer's 
statement was the inducement and a part of the contract of indemnity. 

Moreover, if there was no évidence that the statement was a part of 
the indemnity contract, the submission to the jury of the questions 
upon its breach and the charge of the court upon them constituted 
fatal and prejudicial errors, because they tended to withdraw the at- 
tention of the jury from the issues actually involved, and to lead them 
to décide the case upon false issues, and in that way to reach an erro- 
neous resuit. Every litigant has the légal right to a fair and impartial 
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trial of the issues which his case présents according to the law and the 
évidence applicable to those issues alone. The submission to the jury 
for their considération of extraneous issues or of évidence which is 
neither relevant nor material to the questions upon trial is a violation 
of this right, and it constitutes a fatal error, because it tends to with- 
draw the attention of the jury from the issues involved, and to lead 
them to décide the case upon false issues, and in that way to reach an 
erroneous resuit. Northwestern Life Ins. Co. v. Stevens, 18 C. C. A. 
107, 112, 71 Fed. 258, 263 ; Railroad Co. v. Houston, 95 U. S. 703, 24 
h. Ed. 542 ; Railroad Co. v. Blessing, 14 C. C. A. 394, 398, 67 Fed. 
277, 281; Union Pac. R. Co v. Field, 137 Fed. 14, 15, 69 C. C. A. 
536, 537 ; Frizzell v. Omaha St. Ry. Co., 59 C. C. A. 382, 384, 124 Fed. 
176, 178 ; Equitable Eife Assur. Co. v. McElroy, 28 C. C. A. 365, 376, 
83 Fed. 631, 642 ; Sparks v. Territory of Oklahoma, 146 Fed. 371, 373, 
76 C. C. A. 594. 

The majority argue that the error of the submission of thèse false 
issues cannot be considered, because it was invited by, was favorable 
to, and was not assigned as error by, the ^'tna Company; but the 
jî^tna Company appears to me to hâve objected to, and to hâve as- 
signed as error, the submission of thèse issues to the jury, when it 
requested a peremptory instruction that they should not be submitted, 
and that the court should direct a verdict in its favor. However this 
may be, the ruling which makes thèse issues false is not yet made, and 
will not be made until the opinion in this case is fîled. It is in argu- 
ment to persuade against, and if possible to prevent, this court from 
affirming the judgment, on the ground that the ruling of the court be- 
low that the employer's statement was a part of the contract was erro- 
neous, and to prevent it from thereby making the issues under that 
statement false, that the contention is made that, even if that conclusion 
were reached, there would still be réversible error in the trial, because 
under that holding the case would hâve been submitted to the jury upon 
false issues. It cannot be necessary to object, except, and assign error 
to the possible ruling or décision of an appellate court which opposing 
counsel seek to secure before it is announced in order to be heard to 
présent reasons why it ought never to be made. 

The considérations and décisions which hâve now been presented 
hâve led my mind to this conclusion. The conceded error of the court 
in refusing to instruct the jury, as requested, that the évidence con- 
clusively established the breach of the covenants of the employer's 
statement, when it had held and charged that this statement constituted 
the basis and a part of the contract of indemnity in suit, entitles the 
^tna Company to a new trial of this case, even if the latter ruling was 
erroneous, and there was no substantial évidence to sustain it (1) be- 
cause a refusai to grant a new trial on the latter ground deprives the 
^tna Company of a jury trial of its case according to law without 
error, in that it deprives it of notice and knowledge of the incompeten- 
cy and insufficiency of its évidence, which the trial court held com- 
pétent and sufficierit, at the time of and during the trial, while wit- 
nesses and évidence are at command, and there is yet time and op- 
portunity to présent them, and of its opportunity to replace or supple- 
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ment its insufficient évidence and to prépare and présent its évidence 
and its case to the jury with knowledge of the correct rulings of law 
applicable to its trial, and thus deprives it of undeniable rights, op- 
portunities, and attributes of every fair trial by jury; (2) because the 
error, if any, in the ruling that the statement is a part of the contract, 
is not challenged by writ of error, and is not reviewable in this case ; 
and (3) because, if it were error, and were reviewable, there would 
still be réversible error in the trial, in that the case was submitted to 
the jury under false issues and erroneous instructions. 

3. There was substantial évidence, sufficient to sustain the verdict 
of a jury, that the statement was the inducement of, and a part of, the 
contract of indemnity made in March, 1902, renewed in Jnne, 1903, 
and that question was for the jury, and not for the court below, nor 
for this court. 

The record discloses thèse uncontradicted facts: The original bond 
indemnified the Growe Company from June 1, 1901, to June 1, 1902. 
The indemnity was extended from June 1, 1902, to June 1, 1903, by 
a renewal receipt, which was delivered to the Crowe Company on 
March 12, 1903. It was again extended from June 1, 1903, to June 1, 
1904, by a renewal receipt dated June 30, 1903. The embezzlements 
for which the Crowe Company recovered in this suit extended from 
May 28, 1903, to April 22, 1904, and a part of them fellunder the first, 
and a part under the second, renewal. If there was any évidence that 
the employer's statement became a part of the contract which worked 
the first renewal, it cannot be disregarded, because that covers a portion 
of the embezzlements recovered. One Mastin was a member of a firm 
of insurance agents at Kansas City, the place of business of the Crowe 
Company, and a personal friend of J. R. Crowe, the président of that 
Company. The ^tna Company's place of business was Hartford, in 
the State of Connecticut. Mastin's fùrm were the agents of the ^tna 
Company, delivered to Crowe the original bond, and issued other in- 
surance from other companies to the Crowe Company. He testified 
that ail the business between the ^tna Company and the Crowe Com- 
pany was conducted through his firm; that, whenever they would re- 
ceive a letter from the ^tna Company which involved answering, they 
would inform the Crowe Company, and then, after seeing them, would 
ordinarily report or write back to the ^tna Company ; that it was 
necessary, he believed, to hâve those employers' statements signed, 
or was the custom of the companies to havè them signed, before they 
issued the renewals ; and that the letters between the ^ï)tna Company 
and the Crowe Company and their inclosures were sent and received. 
On August 26, 1902 — the bond had expired on June Ist preceding — the 
Crowe Company had nà existitig indemnity, and Mastin's firm wrote 
the ^tna Company that the Crowe Company wanted the bond con- 
tinued; but Crowe was cmt of town, and they could not get an em- 
ployer's statement from him. On October 3, 1902, the .^tna Company 
answered, inquired if Crowe had retùrned, and requested an employ- 
er's renewal certificate. On October 13, 1902, Mastin's firm wrote that 
they had no employer's Statements and asked for a supply. On Octo- 
ber 17, 1902, the Atna Company answered, inclosed an employer's re- 
newal certificate under bond F. 1,774, David C. Graves, asked them to 



^TNA INDEMNITT CO. V. J. K. CKOWK COAL & MINING CO. 571 

have it complétée! in full by the company, and added : "If everything 
is satisfactory, renewal receipt will be issued continuing bond in force 
for the remaining year." On November 11, 1903, Mastin's firm wrote 
the /"Etna Company and inclosed the employer's renewal certificate 
signed by the Crowe Company. On November 25th following, the 
yEtna Company answered that it had received the letter of November 
21st and the employer's renewal certificate therein, but wrote : 

"Upon examiuing thls certificate, we flnd that there is no mention in same 
as to when the last examination or audit took place. We therefore cannot 
Issue this renewal reeeipt until we have souie advice when the accounts were 
last audited. We inc'lose herewith another blank, which please have fllled in 
properly, and if everything is satisfactory, renewal receipt will be issued." 

On December 22, 1902, Mastin's firm wrote the ^tna Company and 
inclosed a second employer's renewal certificate signed by the Crowe 
Company. This certificate stated that Graves' accounts were last ex- 
amined or audited on August 1, 1901, by H. D. Buchanan and were 
found correct up to July 1, 1901. On December 26, 1902, the ^tna 
Company answered thus : 

"We have for acknowledgment your favor of the 22d inst. Inclosing employ- 
er's renewal certificate in connection wlth our bond No. F. 1,774, covering 
Mr. David C. Graves, in favor of the J. R. Crowe Ooal & Mining Company. 
This bond was not reuewed when it expired on June 1, 1902, owing to the fact 
of our inability to obtain employer's renewal certificate properly made out. 
The renewal certificate which j'ou have now forwarded us is properly made 
out, but we note that the last examination or audit of Mr. Graves' account 
took place on August 1, 1901. This is entirely unsatisfactory to us as the 
failure to make an audit in a period of nearly a year and a half is from our 
point of view a serions drawback to renewing this business. We might aiso 
say that, when this bond was originally issued, we did not obtain the proper 
form of employer's statement for tbis class of risk. as you sent us the short 
form F. 3 which is used for fraternal societies and the like. instead of form 
F. 4, which is more complète. We are, therefore, unable to détermine how 
often the employers propose to have an audit made. We sum the matter up 
then to the effect that if it is desired that this bond shall be reuewed, a 
complète and systematic audit of Mr. Graves' account must be made In a busi- 
nessllke way, and the employers to fill out and seud to us, tbrougli your of- 
fice, the inclosed blank form of employer's statement, F. 4." 

The blank form of employer's statement F. 4 is the employer's state- 
ment of February 24, 1903, which is the subject of this litigation. It 
was inclosed in this letter. The Crowe Company then caused an ex- 
amination and audit to be made of Graves' accounts, filled out and 
signed this employer's statement F. 4, and on February 25, 1903, 
Mastin's firm inclosed it in this letter and sent it to the ^tna Company : 

"Please find enclosed employer's renewal certificates — Indemnity Bond — No. 
1774 — David C. Graves in favor of J. R. Crowe Coal & Mining Co. The above- 
named firm have had thcir books audited, and everything is found to be in 
perfect order. Trusting you will see fit to renew the bond, beg to remain, 
Yours very truly." 

On March 2, 1903, the yEtna Company answered: 

"We have your favor of the 2.5th inst. inclosing employer's statement in con- 
nection with bond F. 1,774 David C. Graves, in favor of the J. R. Crowe Coal 
& Mining (>)mpauy, and in reply take pleasure in handing you renewal re- 
ceipt renewing same to June 1, 1903, which we trust will be found satis- 
factory," 
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On March 5, 1903, Mastin's firm retumed the renewal receipt, and 
wrote that they thoug-ht "the bond should be renewed from the date 
on which they finished auditing their books." To this letter the ^tna 
Company replied on March 9, 1903, that the renewal from June 1, 
1902, covered past embezzlements during that time, if any, that many 
of those would not be covered by a renewal from February, 1903, and 
added: 

"This feature is Invariably lost sight of as a gênerai rule, and if you will 
point ttils ont to the J. R. Crowe Goal & Mining Company they will under- 
stand the situation and take the renewal up, continuing bond F. 1,774 with- 
out any break. Of course it is immaterial to us. We could issue a new bond 
from today covering Mr. Graves, but we wouid require to hâve some new 
papers. We return the renewal certificate herewith, and shall be glad to hear 
from you if this is satisfactory. If not, we shall be glad to issue a bond from 
this date if everything is in order." 

Mastin's firm received the renewal receipt in this letter on March 
13, 1903, delivered it to the Crowe Company, and the contract was 
closed. On June 30, 1903, the bond was again continued in force to 
June 1, 1904, subject to ail the covenants and conditions thereof. 

The court below was of the opinion that this évidence conclusively 
established the fact that the statement of February 34, 1903, was 
the inducement of, and became a part of, the contract of renewal of 
March 13, 1903, and that the June renewal continued this contract of 
indemnity. If the question were for the court, I should be unable to 
resist the same conclusion. It is true, as pointed out by the majority, 
that the statement contains références to a bond as: 

"Amount of bond, $5,000; to date from February 1, 1903, to February 15, 
1904." 

"Bmployer's statement covering application made by David C. Graves of 
Kansas City, Mo. to the JEtna Indemnity Company, Hartford, Conn., for an 
indemnity bond." 

"It is hereby agreed by the undersigned that the above answers are to be 
taken as conditions précèdent to and as the basis of exécution of said indem- 
nity bond, and in considération of the issuance of said indemnity bond by 
the Company, it is further agreed that the checks and supervision above de- 
scribed shall be observed." 

But thèse statements must be read in the light of the letters, of the 
acts of the parties, and of the testimony in this case, in order to rightly 
détermine the question whether this statement was made and received 
to procure a new bond or to secure the renewal of the old one, and 
when this is done the évidence appears to me to be conclusive. The 
letters show that there was but one subject of this negotiation. None 
of them writes or treats of a new bond. Every one of them writes and 
treats of a renewal of the old bond. Ail the letters from Mastin's 
firm ask for the renewal or are written to procure it. Ail the letters 
of the yEtna Company prescribe the ternis upon which it will renew 
the old bond. None of them prescribes any terms for the issuance of 
a new bond. None of them mentions a new bond, except the letter 
of March 9th, in which the renewal was finally returned, and that 
States that the issue of such a bond would require new papers. From 
August 26, 1903, until December 36, 1903, the Crowe Company was 
constantly seeking a renewal of the old bond, never a new bond. For 
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this purpose it bad executed and sent to the ^tna Company two em- 
ployer's renewal certificates. If one of those certificates had been ac- 
cepted, and a renewal receipt had been issued upon it, would not that 
certificate hâve conditioned and become a part of the contract of in- 
demnity? The ^tna Company rejected thèse certificates. The rea- 
son why the employer's statement of February 34th is in the form 
which bas been recited and repeatedly refers to an indemnity bond is 
made plain by the ^tna Company's letter of December 26th. It there 
States that it requires this form of employer's statement because it 
did not originally secure this, the proper form of statement when the 
original bond was made. During ail this time the Crowe Company 
had been seeking a renewal of the old bond. The ^tna Company had 
been prescribing the terms on which it would issue one, and in the 
letter of December 26, 1902, it gave its ultimatum. It rejected the 
second certificate. It sent the blank form of employer's statement hère 
in issue and wrote: 

"We sum the matter up, then, to the effect that If It Is desired that thlg 
bond shall be renewed, a complète and systematie audit of Mr. Graves' ae- 
count must be made In a businesslike way and the employer» to fill ont and 
«end to us, through your office, the enclosed blank form of employer's state- 
ment, F. 4." 

The Crowe Company caused the audit to be made, filled out the state- 
ment, signed it, and sent it to the .iî^tna Company in the letter of 
Mastin's firm, which recited its transmission, the fact that the audit 
had been made, and closed with the words, "Trusting you will see fit 
to renew the bond, beg to remain, Yours very truly." The Crowe 
Company had thus accepted and complied with the terms on which 
alone the Mtna. Company had informed it that it would renew the 
bond, and the ^tna Company then immediately issued the renewal 
receipt, which after the letters of March 5th and March 9th the Crowe 
Company accepted without change. To my mind there is substantial 
and compelling évidence that the employer's statement of February 
24th was the inducement and became a part of the contract of indem- 
nity evidenced by this renewal receipt. The .(Etna Company had 
made it the sine qua non of the renewal. The Crowe Company had 
furnished it. The .^Etna Company had received it and had issued its 
renewal receipt upon it. This seems to me to make it the inducement 
of, and a part of, the contract of indemnity. 

If, however, this be not so, there was certainly sufficient évidence 
hère under the established rules of law to entitle the ^tna Company 
to a trial of this issue by the jury. Wherever the évidence upon a 
matter of fact is of such a character that reasonable men in the exer- 
cise of an impartial judgment may honestly reach opposite conclusions, 
the question is for the jury. Railway Co. v. Ives, 144 U. S. 408, 417 ^ ; 
Chicago & N. W. Ry. Co. v. De Clow, 124 Fed. 142, 145, 61 C. C. A. 
34, 37; Travelers' Ins. Co. v. Melick, 65 Fed. 178, 181, 12 C. C. A. 
544, 547, 27 L. R. A. 629; Railway Co. v. Jarvi, 3 C. C. A. 433, 437, 
438, 53 Fed. 65, 69; Fuel Co. v. Danielson, 6 C. C. A. 636, 57 Fed. 
915; Railroad Co. v. Kelley's Adm'rs, 3 C. C. A. 589, 593, 53 Fed. 
459, 463 ; Railway Co. v. EUis, 4 C. C. A. 454, 456, 54 Fed. 481, 483. 
Two reasonable men, the majority of this court, are of the opinion 

» 12 Sup. et. 679, 36 L. Ed. «5. 
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tliat this évidence fails to establish that the employer's statement be- 
came a part of the indemnity contract; one reasonable man, the trial 
judge, who saw the witnesses and noted ail those matters not capable 
of record, whose opportunities to form a correct judgment were su- 
perior to those of any of the members of an appellate court, to whose 
deliberate opinion upon such a question the Suprême Court says that 
the appellate court should pay large respect (Patton v. Texas & Pac. 
R. Co., 179 U. S. 658, 660, 21 Sup. Ct. 275, 45 L. Ed. 361), was of the 
opinion not only that there was substantial, but also that there was con- 
clusive, évidence that the statement became a part of the contract. 
The writer is of the opinion that the great prépondérance of the 
évidence sustains this conclusion. Is it not then true that reasonable 
men may honestly differ upon the efïect of this évidence, and that for 
that reason the question of fact is for the jury, and should be returned 
to them for trial? 

Moreover, this issue of fact is one peculiarly within the province of 
the jury according to the established rule of décision. Tlie question 
is what the effect of the 12 letters, the 3 renewal receipts, the employ- 
er's statement, and the 30 pages of oral testimony is, to détermine the 
question whether the employer's statement is a part of the indemnity 
contract. In Rankin v. Fidelity Trust Co., 189 U. S. 242, 253, 23 Sup. 
Ct. 553, 557, 47 L. Ed. 792, the Suprême Court said : 

"Although the construction of written instruments is one for the court, where 
the case turns upon the proper conclusions to be drawn from a séries of let- 
ters, particularly of a commercial character, taken in connection with other 
facts and circumstances, it is one which is properly referred to a jury." 

In Etting v. Bank, 11 Wheat. 59, 6 L. Ed. 419, Chief Justice Mar- 
shall said : 

"Although it is the province of the court to construe written instruments, 
yet when the effect of such instruments dépends, not merely on the construc- 
tion and meaning of the instruments, but Upon collatéral facts in pais and 
extrinsic circumstances, the inferences of fact to be drawn from them are to 
be left to the jury." 

And this rule is sustained by a flood of authority'. McNamee v. 
Hunt, 87 Fed. 298, 301, 30 C. C. A. 653, 655; West v. Smith, 101 U. 
S. 263, 270, 25 L. Ed. 809; Brown v. McGran, 14 Pet. 477, 493, 10 
L. Ed. 550; Goddard v. Poster, 17 Wall. 123, 143, 21 L. Ed. 589; 
Drakeley v. Grègg, 8 Wall. 242, 268, 19 L. Ed. 409 ; Barreda v. Sils- 
bee, 21 How. 146, 167, 16 L. Ed. 86; Turner v. Yates, 16 How. 14, 
23, 14 L. Ed. 824 ; Richardson v. City of Boston, 19 How. 263, 270, 
15 L. Ed. 639; Nash v. Classon, 45 N. E. 276, 277, 163 111. 409; 
Roberts v. Bonaparte, 30 Atl. 918, 73 Md. 191, 10 L. R. A. 689 ; Eurêka 
Fertilizer Co. v. Baltimore, etc., R. Co., 27 Atl. 1035, 1036, 78 Md. 179 ; 
Gassett V. Glazier, 43 N. E. 193, 195, 165. Mass. .473; 1 Thompson on 
Trials, §§ 1086, 11,13, 1114 ; 4 Wigmore on Evidence, § 2556. 

For the reasons which hâve now been stated, the errors relative to 
the breach of the covenants in the employer's statement were in my 
opinion prejudicial to the ^Etna Company, this préjudice was not ex- 
tracted by the errors in its favor, if any, relative to the admission and 
sufificiency of the évidence to establish the fact that the employer's 
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agreement was a part of the indemnity contract, and that company is 
entitled to a reversai of the judgment and a new trial of this issue. 

There seems to me also to be error in the rulings of the court upon 
the question of notice. The bond required that: 

"The Company shall be notified in writing, addressed to the company, at its 
office, in the city of Hartford, Conn., of aiiy fraudulent or dishonest aet on 
the i)art of the employée which may involve a loss for whieh the company 
is responsible hereunder, immediately after the occurrence of such act shall 
hâve eome to the knowledge of the employer." 

The first notice given to the ^tna Company wa.s sent May 28, 
1904, was received by the company on June 4, 1904, and it was 
that "we are having our books audited, and there appears to be 
every évidence that there will be a shortage in his [Graves'] accounts," 
and it gave no other or further notice. The Crowe Company knew 
the fact which this notice stated just as well and just as conclusive- 
ly on the 3d day of May, 1904, as it ever knew it. Its agent and 
expert accovmtant who examined Graves' accounts and discovered his 
dishonest acts commenced to do so on April 22, 1904. He caused 
the bankbook to be balanced, compared it with the cashbook and the 
outstanding checks, and discovered that there was a shortage in 
Graves' account of $212, and found unreceipted vouchers for the sum 
of $700 on that day and the day next succeeding. On April 23, 1904, 
he called Graves' attention to the shortage of $212, and the latter 
admitted it. He a.sked him to explain the irregular vouchers, and 
he tried, but was unable to do so. Upon crqss-examination this ac- 
countant testified that on April 33, 1904, there was a plain shortage 
of $212 on the face of the books, that Graves admitted it, and that he 
was then satisfîed that Graves had embezzled $700 on the unreceipted 
vouchers. On the afternoon of that day Graves voluntarily delivered 
his keys to his employer, left its service, and on May 1, 1904, he 
died. This testimony is undisputed, and it seems to me to e.stab- 
lish beyond doubt the fact that the Crowe Company had such knowl- 
edge of a dishonest act of Graves that might involve a loss for 
which the yEtna Company was responsible as early as May 2, 1904 ; 
that it was its duty to notify that company immediately thereafter ; 
and that a notice on June 2, 1904, was too late. The court was 
requested so to charge, and in my opinion its refusai was error. 

When the évidence is undisputed, the question, what is an im- 
médiate notice is a question of law for the court, and a notice of 
30 days after knowledge of a dishonest act is not an immédiate 
notice. National Surety Ce. v. Long, 125 Fed. 8Sr, (îO C. C. A. 
623; U. S. Fidelitv, etc., Co. v. Rice, 148 Fed. 200, 78 C. C. A. 
164; Smith, etc., Mfg. Co. v. Travelers' Ins. Co., 171 Mass. 357, 
50 N. E. 516 ; National Construction Co. v. Travelers' Ins. Co., 
176 Ma,ss. 121, 57 N. E. 360; Cook v. Ins. Co., 183 Mass. 50. 66 
N. E. 597; Wiggins v. Burkham, 10 Wall. 129, 133, 19 L. Ed. 884; 
Toland v. Sprague, 12 Pet. 300, 325, 9 L. Ed. 1093. 

The case of American Surety Co. v. Pauly, 170 U. S. 133, 18 Sup. 
Ct. 552, 42 L. Ed. 977, is distinguishable from that at bar, in that there 
was a conflict of évidence as to the time when the acts of dishonesty 
were first discovered while in this case there seems to me to be no 
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such eonflîct. In that case notice was given on May 33d. The court 
charged that, if the act of dishonesty was net discovered until the 
middle or latter part of May, the jury might fmd that the notice 
was given with reasonable promptness'; but that, if the discovery was 
made on March 2d, they must find, otherwise. Pages 146, 147, of 
170 U. S., pages 557, 558, of 18 Sup. Ct. (43 L. Ed. 977). The 
Suprême Court was reviewing this charge and assumed that the 
act was first discovered the middle or last of May. The case of 
American Surety Co. v. Pauly, 170 U. S. 160, 18 Sup. Ct. 552, 43 
Iv- Ed. 977, arose upon a similar conflict of évidence. 

And, fînally, if this question of notice were open for a finding by 
the jury, the court below erred when it charged them: 

"Sometimes the suspicions migM hâve arlsen, and there might hâve been 
some facts that indicated, that the party was in arrears, and dishonestly so, 
and sjispicions might exist that he was guilty of embezzlement ; but subsé- 
quent developments might explain that away. So that the coal company, after 
suspicions had arisen, being prompt, had the right to pursue the inquiry to 
the end and find the true state of afïairs, and then, if it gave notice to the 
indemnity company, notice withln the meaning of this bond was immediately 
given." 

The évidence in the case was that the Crowe Company had in- 
vesdgated from April until September, had discovered various dé- 
falcations which amounted to more than the penalty of the bond, 
but had never pursued the investigation to the end or discovered the 
true State of affairs, so that the effect of the charge was that no notice 
was required until the investigation ceased. In my opinion, this was 
a clear £md plain error. The true rule is that the obligée in such a 
bond is required to give the notice immediately after he receives 
knowledge of such facts as would lead a man of reasonable prudence 
to believe that it was probable that the employé had committed an 
act of dishonesty or of fraud which might resuit in a loss by the 
obliger upon the bond. It is true that in other parts of the charge 
the court stated some gênerai rules of law more nearly correct; but 
they failed to extract the vice of this spécifie and controlling charge, 
which was directed at the pith of the issue, to the efïect that, if the 
Crowe Company gave notice after it had completed its investigation 
and had discovered the true state of affairs, that was an immédiate 
notice, when the évidence was that it had discovered acts of dis- 
honesty months before it ceased its investigation. The vice of a 
wrong rule in a charge of a court is not extracted by the fact that the 
right rule was also given, because it is impossible to tell by which 
the jury was governed, and the presumption is that error produces 
préjudice. Railway Co. v. Needham, 3 C. C. A. 139, 147, 53 Fed. 
371, 377; Railroad Co. v, Earr, 6 C. C. A. 311, 316, 317, 56 Fed. 
994, 1000; Armour & Co. v. Russell, 75 C. C. A. 416, 144 Fed. 614. 
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WARE V. UNITED STATES. 

(Circuit Court of Appeals, Eightli Circuit. July 10, 1907.) 

No. 2,431. 

1. Ceiminai Law — CoNSPiRACY— Statdte of Limitations— When Conspieact 

AND SUBSEQUENT OVERT ACTS PUNISHABLE AFTEB CoNSPIKACY AND FORM- 
ER OVERT AOTS BABRED— CONSCIOUS PARTICIPATION OF DEFENDANT WlTIIIN 

TiiEEE Yeaks Indispensable. 

Wliere a conspiracy bas been formed and an overt act lias been done in 
exécution of it more thau three years before the flling of an indietment, 
a prosecution for that conspiracy and overt act is barred by tho statute 
of limitations. 

Wben in such a case subséquent overt acts are committed under tbe 
old conspiracy within the three years, tbe existence of the conspiracy 
and the conscious participation of the défendant thereln within the three 
years are indispensable to the maintenance of a prosecution for the con- 
spiracy. But if thèse facts are establisbed by compétent évidence such 
a prosecution may be sustained. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 14, §§ 274, 275.] 

2. Same— Evidence— Proof of Conspiract Bepore the Three Years Compé- 

tent, BUT Insufficient to Establish it Within the Three Years. 

Proof of the formation by the défendant and others, more than three 
years before the indietment, of such a conspiracy as that charged in the 
indietment and of an overt act thereunder prior to the three years, is in- 
sufficient to sustain the charge of a conspiracy within the three years. 
But, in connection with évidence aliunde Of the existence of the con- 
spiracy and of the defendant's conscious participation In it within the 
three years, it is compétent évidence for the considération of the jury 
in determining the issue presented by the indietment. 

3. Same — Overt Act of Oo-conspiratob Incompétent to Establish Oon- 

tinued Existence of Conspiracy. 

An overt act committed by one of the alleged co-conspirators within 
the three years pursuant to a conspiracy between hlm and the défendant, 
formed and followed by an overt act more than three years prier to the 
flling of the indietment without the defendant's consent or agreement 
within the three years to the continued existence and exécution of the 
conspiracy, is incompétent to establish its existence and his participation 
therein within the three years. 

[Ed. Note. — Admissibility, on trial of Joint indictments, of acts and 
déclarations of conspira tors and codefendants after accoinplisbment of 
object, see note to Sorenson v. United States, 74 C. O. A. 472.] 

4. Conspiracy— Issue of .Joint Assent to Existence and Execution op Old 

Conspiracy Goveened by Same Rules as Issue of Formation of New 
One. 

The same rules of law and évidence govern the trial and décision of the 
Issue whether or not a défendant jointly with others consented or agreed 
to the existence of a former conspiracy within the three years and the 
subséquent exécution of it, which control the issue whether or not the 
conspiracy was originally formed, where that is the crucial issue. 

5. Contracts— Homestead Law— Agreement to Procure Citizens to Enter 

Lands Theeeundeb and Géant Use to Anothee Until Final Proof Un- 

LAWPUL. 

An agreement to procure qualified citizens to enter lands under the 
gênerai homestead law and to grant their use to another until they should 
make final proof or dispose of their holdings, without the réservation of 
any part of this use for the résidence thereon or the cuitivation thereof 
by the entrymen, is inconsistent with the purpose and spirit and violative 

154 F.— 37 
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of the terms of the law, although no contract Is made regarding the dis- 
position of the title \yhich may be obtained. 
6. Chiminal Law— Appeal and Erboe— Exception Fails Unless Record 
Siiows RuLiNG CJhallenged EbboneoUS. 

Wliere évidence is admitted in tlie coxirse of the trial for certain pur- 
poses, an exception to a paragraph In the charge of the court, which de-- 
clares that this évidence was properly admitted for thèse purposes, in the 
absence of any request to the court to exclude any spécifie évidence or 
to llmit Its efCect, and in the absence of any objection or exception to 
its admission, and in the absence of any spécification of the particular 
évidence challenged, Is unavalling, because in such a case the record fails 
to prove the error, and the presumptlon that the action of the court be- 
low was rlght must prevail. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Criminal Law, 
§ 2619.] 

Philips, District Judge, dissentlng. 
(Syllabus by the Court.) 

In Error to the District Court of the United States for the District 
of Nebraska. 

T. J. Mahoney and Henry Frawley, for plaintiff in error. 
Charles A. Goss and Sylvester R. Rush, for défendant in error. 

Before SANBORN ànd HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

SANBORN, Circuit Jùdge. On November 24, 1905, and on No- 
vember 28, 1905, Ware, the défendant below, Frank W. Lambert, 
and Harry Welch were indicted under section 5440 of the Revised 
Statutes [U. S. Comp. St. 1901, p. .3676], for conspiring to defraud 
the United States of the title, possession, and use of certain tracts of 
land by means of fraudulent entries under the homestead laws. The 
first indictment relates to entries under sections 2289, 2290, 2304, Rev. 
St. [U. S. Comp. St. 1901, pp. 1388, 1389, 1413], the gênerai home- 
stead law, and the second to entries under the Kincaid act (Act April 
28, 1904, c. 1801, 33 Stat. 547 [U. S. Comp. St. Supp. 1905, pp. 325, 
326]), which authorizes each homesteader to enter 480 additional 
acres contiguous to his original homestead in a certain specified dis- 
trict. The défendant was tried alone on the two indictments and 
found guilty on ail the counts of the second and on ail but one of the 
nine cptints of the first indictment. 

Each of the counts of the indictment charged a conspiracy and 
an overt àct thereunder within three years of the filing of the indict- 
ment in which it was found. There was évidence of a conspiracy 
betweçn Ware and Lambert to cause fraudulent entries under the 
homestead laws and of an overt act, the procurement of one McKib- 
ben to make a fraudulent affida vit and application for a homestead 
entry more than threç years before the indictments were filed, so 
that a prosecution for that conspiracy and act was barred by the stat- 
ute of limitations. There was substantial évidence that within the 
three years Lambert caused homesteàders to make fraudulent entries, 
charged Ware upon his account books for expansés and services in 
causing thèse entries, in building shacks upon the lands entered in 
order to enable the homesteàders to prove their right to title, and in 
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maintaining the claims o£ the homesteaders, pursuant to the con- 
spiracy of 1902, and that Ware knew of some of thèse acts, exani- 
ined thèse account books, and paid Lambert for thèse acts pursuant 
to the agreement of 1902. By a request for a peremptory instruction 
and by other requests for instructions, which were denied, counsel 
for the défendant présents this question: 

Where the conspiracy was formed and an overt act was done in 
pursuance of it more than three years prior to the indictment, and 
overt acts were subsequently done in the exécution of it within the 
three years, may one of the conspirators be successfully prosecuted 
for it? The question is answered in the négative in U. S. v. Owen 
(D. C.) 3» Fed. 534, U. S. v. McCord (D. C.) 73 Ked. 159, 165, and in 
Ex parte Black (D. C.) 147 Fed. 832, 841. It is answered in the af- 
firmative in U. S. V. Greene (D. C.) 115 Fed. 343, 347, 349, 350, U. 
S. V. Greene (D. C.) 146 Fed. 803, 889, Lorenz v. U. S-, 24 App. Cas. 
Dist. of Columbia, 337, 387, U..S. v. Bradford (C. C.) 148 Fed. 413, 
416, 419, U. S. v. Brace (D. C.) 149 Fed. 874, 876, Commonweaith 
v. Bartilson, 85 Pa. 482, 488, People v. Mather, 4 Wend. (N. Y.) 259, 
21 Am. Dec. 122, American Fire Ins. Co. v. State, 75 Miss. 24, 35, 22 
South. 99, 102, and Ochs v. People, 25 111. App. 379, 414. After a 
careful reading and considération of thèse and other authorities, our 
conclusions are that the true answer to this question is that the ex- 
istence of the conspiracy and the conscious participation of the de- 
fendant therein within the three years are indispensable to the main- 
tenance of such a prosecution; but that, if thèse facts are established 
by compétent évidence, such a prosecution may be sustained. Proof 
of the formation by the défendant and others, more than three years 
before the indictment, of such a conspiracy as that charged in the in- 
dictment under which an overt act bas been done prior to the three 
years, is insufHcient to sustain the charge of a conspiracy within the 
three years. But in connection with évidence aliunde of the existence 
of the same conspiracy, and of the defendant's conscious participation 
therein within the three years, it is compétent évidence for the consid- 
ération of the jury in determining the issue presented by the indict- 
ment. An overt act committed by one of the alleged conspirators with- 
in the three years pursuant to a conspiracy between him and the de- 
fendant, formed and followed by an overt act more than three years 
prior to the filing of the indictment without the defendant's consent 
or agreement within the three years to the continued existence and 
to the exécution of the conspiracy, is incompétent to establish its ex- 
istence and his participation therein within the three years. 

The offense under section 5440 is the conspiracy, npt the conspiracy 
and the overt act. "The provision of the statute," says the Suprême 
Court, "that there must be an act done to effect the object of the con- 
spiracy, merely affords a locus penitentise, so that before the act done 
either one or ail of the parties may abandon their design, and thus 
avoid the penalty prescribed bv the statute." U. S. v. Britton, 108 
U. S. 199, 205, 2 Sup. Ct. 525, 27 L. Ed. 703. So that there is a locus 
penitentiœ after the performance of each overt act and a presumption 
of the innocence of the défendant, and if, after the performance of 
the first overt act, a défendant abandons the design of the conspiracy, 
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and the proseciition bf the conspiracy and of the first overt act becomes 
barred by the statute, the overt acts of other conspirators within the 
three years in the performance of the old conspiracy without the 
Conscious participation bf the défendant ought not to charge, and 
cannot charge him with the offense, because they fail to évidence his 
intent to violate the law within the three years. 

On the other hand, the offense detiounced by section 5440 is not 
the mère formation, but the existence, of the conspiracy and its exé- 
cution. And if by the agreement, or by the joint assent of the de- 
fendant and one or more other persons, within the three years, the 
unlawful scheme of the conspiracy is to be prosecuted, and an overt 
act is subsequently done to carry it into exécution, the mère fact tliat 
the same parties had conspired and had wrought to accomplish the 
same or a hke purpose, more than three years before the fiUng of the 
indictment, Ought not to constitute, and does not constitute, a défense 
to the charge of the conspiracy within the three years. 

The same rules of law and of évidence govern the trial and the 
décision of the issue whether or not the défendant jointly with others 
consented or agreed within the three years to the existence of the con- 
spiracy and the subséquent exécution of its schetne which control the 
trial of the issue whether or not the conspiracy was originally formed, 
where that is the crucial question. Evidence must be produced from 
which a jury may reasonably infer the joint assent of the minds of 
the défendant and of one or more other persons within the three years 
to the existence and the prosecution of the unlawful enterprise. Until 
such évidence is produced, the acts and admissions of one of the al- 
leged conspirators are not admissible against any of the otherS unless 
the court in its discrétion permits their introduction out of their order. 
But where évidence has been produced from which the joint assent 
of the défendant and one or more other persons withirl the three years 
to the existence and exécution of the conspiracy may reasonably be 
inferred by the jury, then any subséquent act or déclaration of one of 
the parties in référence to the common object which fonns a part of 
the res gestœ, may be given in évidence against one of the others who 
has consented to the enterprise. And the joint assent of the minds of 
a défendant and others within the three years to the existence and 
exécution of the conspiracy may be found by the jury like any other 
ultimate fact as an inference from other facts proved. Drake v. Stew- 
art, 23_C. C. A. Ï04, 107, 76 Fed. 140, 143. 

In view of thèse rules of law and the facts of this case, was there 
error in the refusai of the court below to give the instructions re- 
quested by counsel relative to this question? The main issue at the 
trial involved the character of the agreement between Ware and Lam- 
bert, which was made in the summer or fall of 1903, and more than 
three years before the filing of the indictment. Lambert testified, 
in effect, that this contract was that he should procure qualified home- 
steaders to enter public lands within the inclosure of the U. B. L Land 
& Cattle Company, a corporation of which Ware was président; 
that he should erect a building for each of them upon their lands in 
order to enable them to prove up and secure title; that he should 
cause them to prove up and procure title to their respective tracts 
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from the United States, to give to Ware the use of thèse lancls for 
grazing purposes until they obtained title under the homestead laws, 
and then to convey the lands to him for $150 for each quarter sec- 
tion; and that Ware agreed to pay this $150 for each quarter, to pay 
ail the expansés of the homesteaders including their expenses of travel 
and their fées at the land office and to pay Lambert his expenses and 
$50 for each homesteader whom he procured to carry out this agree- 
ment. Ware admitted that he made an agreement with Lambert, but 
he testified that he never made any contract to buy or to take the title 
to any of thèse lands. He insisted that the lirait of the agreement 
was that he should pay the necessary expenses of the homesteaders 
in filing and making improvements upon their lands until they se- 
cured title in considération that they should give to him the use of 
thèse lands for grazing purposes until they proved up and secured 
their titles from the government. Whatever the terms of the agree- 
ment may hâve been, there was ample évidence to sustain a finding 
by the jury that it constituted an unlawful conspiracy to defraud the 
LTnited States of the possession, use, and title of thèse lands. There 
was also persuasive évidence that Lambert procured one McKibben 
to make an entry under this agreement more than three years before 
either of the indictments were found, that there was no new or dif- 
férent agreement subséquent to that time, and that in the exécution 
of this agreement he procured within the three years at least 15 per- 
sons to enter tracts of land within the inclosure of the U. B. L Com- 
pany, constructed shacks upon some of thèse tracts, took leases of 
some of them from the homesteaders to Ware for 99 years, paid ail 
the expenses of the homesteaders, charged thèse expenses as they 
were paid, to Ware, in his account books, wherein they were suf- 
ficiently set forth to indicate their character, that he showed thèse 
books to Ware, who looked at the books and at the entries, and that 
he and Ware balanced up from the information which they obtained 
from thèse books, and Ware paid the charges against him thereon 
to the amount of $1,906.?'3. None of the homesteaders ever spent 
a day or a night in the shacks upon the land which they entered or 
cultivated or used a foot of it. The défendant himself testified that 
during the three years prior to the indictment he received thèse leas- 
es, looked at the account books of Lambert and at the entries there- 
in, and paid the charges thereon, and during ail this time he had the 
exclusive use of the lands upon which thèse homesteaders filed. LIere 
was substantial évidence of the joint assent of the minds of Ware 
and Lambert within the three years to the existence and exécution 
of the conspiracy to defraud the United States of the possession, use, 
and title of thèse lands, and of the conscious participation of the de- 
fendant therein, and hence there was no error in the refusai of the 
court to instruct the jury to return a verdict for the défendant. 

The second request of his counsel upon this subject was that, un- 
less the jury found that the unlawful agreement between Ware and 
Lambert charged in the indictment was made and the first overt act 
under it was donc within three years prior to the filing of the indict- 
ments, or of one of them, they must find a verdict of net guilty, and 
this request was rightly refused because, although the unlawful agrée- 
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ment was made and the first overt act under it was done prîor to the 
three years, yet if, within the three years, the minds oî the défend- 
ant and Ware met, and they agreed or assented to the existence and 
exécution of the unlawful conspiracy within the three years, and the 
défendant consciously participated therein, he was still guilty of the 
offense charged. 

The third request called to our attention was that if the jury found 
that whatever agreement was made between Ware and Lambert in 
respect to the matter of procuring fiHngs and entries to be made upon 
lands of the United States was made prier to the filing of either in- 
dictment, and that ail the filings and entries given in évidence were 
made or procured in pursuance of that agreement without a new 
agreement or conspiracy between the défendant and Lambert, then the 
jury must return a verdict for the défendant. But this request was 
misleading, and hence rightly refused because it declared' that a new 
agreement or conspiracy in respect to the procuring of the filings and 
entries was indispensable to a conviction when a joint assent of the 
minds of Ware and Lambert within the three years to the existence 
and exécution of the old conspiracy and Ware's conscious participa- 
tion therein were sufficient to constitute the offense. 

The fourth request was that : 

"The presumption of innocence continues with the défendant throughout the 
entife tvial. untll the jury is satisfled beyond a reasonable doubt of his guilt, 
and unless upon a considération of ail the évidence in the case you are con- 
Tinced of his guilt beyond a reasonable doubt, and likewise that he committedi 
the 'offense ehargèd within the period of three years before the 24th day of 
November, 1905, it will be your duty to return a verdict of not guilty." 

The court did not give any part of this request in the words of 
counsel. But it instructed the jury in its own words, satisfactorily 
to counsel for the défendant, upon the presumption of innocence, and 
then, taking the first count of one of the indictments as its text, it 
instructed them that the défendant was charged with unlawfuUy con- 
spiring with Lambert and others on the 28th day of November, 1903, 
to defraud the United States of the title and use of its lands and with 
inducing and hiring one Bunn on the 28th day of November, 1902, to 
file a f raudulent application to enter a tract of land as a" homestead ; 
that the offense was the conspiracy, the unlawful agreement charged ; 
that the combination or agreement as charged in the indictment must 
be proved; that it had permitted the introduction of évidence of the 
McKibben entry and of other entries not named in the indictments, but 
that this évidence "was received, not for the purpose of being the basis 
upon which the government would be entitled to a verdict of guilty, 
but it was received solely for the purpose of throwing light upon 
the transactions mentioned in the indictment so far as it might in 
determining, first, whether or not there was a conspiracy such as 
cliarged upon the part of any of the parties connected with said entry, 
and, secondly, to détermine the motive and intent of the parties in 
entering into such conspiracy or agreement. But unless you find 
the défendant guilty beyond a reasonable doubt upon one or more of 
thèse spécifie arrangements or overt acts, alleged in the indictment, 
or at least upon one of them, you cannot find him guilty, even if you 
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should believe him guilty of an unlawful conspiracy or agreement 
in respect to any of thèse matters which are not specifically alleged 
in the indictment. He is upon trial for the spécifie acts cliarged in 
the indictment, and those only, and you cannot find a verdict of guilty 
for some other act not charged in the indictment." The conspiracy 
was charged within the three years in every count of the indictments. 
The court instructed the jury that the conspiracy was the offense ; 
that it must be proved as charged in the indictment; that they could 
not find the défendant guilty, although they believed he had entered 
into an unlawful conspiracy to cause the McKibben entry ; but that 
they must find a conspiracy as charged in the indictments to procure 
the entries of the lands there specified. The jury could not hâve failed 
to understand, in the face of thèse instructions, that they must find the 
existence of the conspiracy within the three years, and hence there was 
no error in the refusai of the fourth request. Where a rule or prin- 
ciple of law is declared by the court in its gênerai charge, it is not 
error for it to refuse to repeat it in the words of the attorney who re- 
quests it. Southern Pac. Ce. v. Schoers, 52 C. C. A. 2(58, 275, 114 
Fed. 466, 473, 57 L. R. A. 707 ; Chicago Great Western Ry. Co. v. 
Roddy, 65 C. C. A. 470, 475, 131 Fed. 712, 717. 

The court charged the jury that the mère advancing of money to 
a party to enable him to enter his homestead and advancing money 
to make improvements thereon are not of themselves unlawful acts, 
but are simply acts and circumstances which may be considered in 
determining whether or not there was an unlawful agreement by which 
the entryman was to make the entry, not for his own use and benefit, 
but for the use and benefit of another. "Neither is it unlawful for a 
person," said the court, "having a bona fide homestead entry, to per- 
mit another to cultivate and use portions thereof. Such fact, if it be 
a fact, however, is to be considered with the other évidence in the 
case in determining the good faith and bona fides of the entryman." 
Counsel for the défendant complain that the court refused to instruct 
the jury that: 

"If the arrangement -wiiich the défendant entered into wIth Frank W. Lam- 
bert contempl.ated no more than that the défendant should pay said Lambert 
a commission and should pay the necessary ex]>enses of entrymen in malting 
their filings and in proving the elaims upon wliich they should enter and in 
maklng final proof, and that in considération of such assistance the défend- 
ant was to hâve been permitted to graze his cattle over such lands and 
adjacent lands or to lise such lands untll such time as the entrymen should 
prove up or dispose of their holdings, but did not contemplate any arrange- 
ment by which the défendant or any person other than the entryman should 
succeed to, or get the benefit of such title as the entryman might obtaih 
from the government either in whole or in part, such an arrangement would 
not be an unlawful conspiracy and your verdict will be not guilty.'" 

The évidence was that the lands which were to be entered were with- 
in the inclosure of Ware's company, that they were unfit for culti- 
vation, and that Ware's company was using them for grazing pur- 
poses. The efïect of the requested instruction was that it was law- 
ful for Ware and Lambert to agrée to procure qualified homesteaders 
to enter lands under contracts with them that Ware should hâve the 
use of thèse lands until such time as the entrymen should prove up 
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or dispose of their holdings on condition that Ware and Lambert 
made no agreement that thèse entrymen should dispose of the titles 
which they might acquire from the government after they obtained 
them. But the purpose of the homestead lavvs is to induce settlement, 
cultivation, and the establishment of homes upon the public lands. 
The law requires the homesteader to réside upon his land at least one 
year before he may make his proof of title. It requires him to make 
an affidavit before he enters the land that he applies to enter it "for 
his exclusive use and benefit and that his entry is made for the pur- 
pose of actual settlement and cultivation, not either directly or in- 
directly for the use or benefit of any other person." Rev. St. § 2290. 
It is true that a homesteader may lawfully eut and remove such 
timber from the public lands he enters as it is necessary for him to 
remove to enable him to réside upon, improve, and cultivate the land 
before his final proof. But the cutting of the timber or any other 
use of the land or of its products by him prior to his final proof must 
be incident to his actual cultivation, improvement, and living upon 
the land, in good faith, to procure his homestead for his own benefit. 
Grubbs v. U. S., 105 Fed. 314, 320, 331, 44 C. C. A. 513, 519, 520 ; Con- 
way V. U. S., 95 Fed. 615, 619, 37 C. C. A. 200, 204. 

The use of the land entered by a homesteader, together with ad- 
jacent lands by another person for grazing purposes, until the entry- 
man makes his final proof or disposes of his holdings, without the 
réservation or application of any part of the land or of its use to 
cultivation or to résidence thereon, is inconsistent with the purpose 
and spirit and violative of the provisions of the law, and an agree- 
ment to procure homesteaders to make entries of public lands in or- 
der that third persons may obtain such use from them is an unlaw- 
ful agreement. It is a cOntract to induce homesteaders to make ap- 
plications to enter lands, not for their exclusive use and benefit, but 
for the use and benefit of another in violation of the oaths they are 
required to take when they make their applications to enter, and there 
was no error in the refusai of the court below to instruct the jury 
that such a contract was not an unlawful conspiracy. If qualified 
homesteaders could lawfully lease or grant the use of the lands they 
might enter to others, without restriction or réservation, until they 
should prove up or dispose of their holdings, third parties might 
appropriate to themselves by the use of successive homesteaders, 
who would dispose of their holdings before they made proof of title, 
large tracts of the public domain for indefinite periods, and might 
thereby retard or prevent the use or sale of thèse lands by the United 
States. 
Counsel specify this paragrapH of the charge of the court as error: 
"Statemeiits ot liambert, Welch, and otliers in the absence of the dé- 
fendant on trial, and conversations with some of the witnesses on the part 
of Lambert, Welch, and others, in the absence of the défendant, bave been 
given In évidence. It is proper that I should say to you that this evidenc<e 
was admitted as bearing upon the question of the existence of a conspiracy 
and its nature, if any tliere was, and its shedding light upon the relation 
of the persons so speaking to the transaction. ïhese déclarations, state- 
ments, and communications were and are admissible as bearing upon the 
question of the existence of the alleged conspiracy and as touching the 
alleged. connection of the persons makiug them therewith." 
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They insist that this instruction was erroneous: (1) Because it 
directed the jury to consider the admissions and déclarations of others 
tlian tlie alleged co-conspirators, Lambert and Welch; (2) because 
it made the déclarations and admissions of the alleged co-conspira- 
tors évidence of the alleged conspiracy; and (3) because it made 
the déclarations of the alleged co-conspirators évidence against the 
défendant whether they v^^ere made during the pendency of the con- 
spiracy, and in the exécution of it, or before or afterward. The 
third objection is utjtenable, because counsel did not call the atten- 
tion of the court to the spécifie exception to or limitation upon the 
gênerai rule that the déclarations and admissions of co-conspirators 
are évidence against their fellows after proof of the conspiracy, which 
they now insist should hâve been declared, so that the court did not 
consider or refuse tô déclare this limitation. Ail the objections to 
this portion of the charge are answered by the following considéra- 
tions : Counsel point out no déclarations, statements, or admissions 
of Lambert or of Welch or of others that were erroneously admitted 
in évidence, and they call attention to no objection or exception to 
the admission of any suck déclaration, statement, or admission. When 
the portion of the charge under considération is examined, it is found 
to be nothing more than a déclaration that évidence that had been 
admitted in the course of the trial for the purposes therein stated 
was properly received. If any of this évidence was inadmissible, 
the time to challenge it and to préserve the right to correct in this 
court the error of its admission was when it was ofïered, when the 
spécifie déclarations, admissions, and conversations and their relations 
to the other évidence and the issues in the case could be properly seen 
by the court belovv and could be portrayed upon the record for the 
considération of this court. As counsel make no complaint of any 
ruling admitting any of this évidence, and call our attention to no 
spécifie déclaration, admission, or conversation that was erroneously 
received in évidence, and as circum stances might hâve existed which 
would hâve rendered such déclarations, admissions, or conversations 
admissible in évidence, as where they were repeated to and confirmed 
by the défendant, or where they were admitted without objection or 
exception by the défendant, or were introduced by the défendant, 
or were drawn out by proper cross-examination of his witnesses, 
counsel hâve failed by a mère exception to this portion of the charge, 
without any request to exclude the spécifie évidence challenged, to 
overcome the prima facie presumption which always exists that the 
action of the court below was right. The burden is always on him 
who allèges error in the ruling of a court to establish that error by 
the record which he présents to the appellate court, and, in the ab- 
sence of such proof, his objections cannot prevail. Chicago Great 
Western Ry. Co. v. Price, 38 C. C. A. 239. 250, 97 Fed. 423, 434; 
Southern Pac. Co. v. Arnett, 61 C. C. A. 13L 133, 136 Fed. 75, 77. 
In the absence of any showing in the record of the déclarations, ad- 
missions, and conversations to which the court referred in its charge, 
of their connection with, and relation to, the other évidence in the 
case and of the circumstances under which the court received them in 
évidence, the défendant bas not adequately borne this burden. This 
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record fails to show that the évidence referred to was not lawfully 
admitted for the purposes stated and the exception to the portion of 
the charge hère challenged cannot be sustained. 
, The judgiTient below must be affirmed, and it is so ordered, 

PHILIPS, District Judge (dissenting). I express no dissatisfaction 
with the majority opinion, save in respect of the manner in which the 
trial court dealt with the appHcation of the statute of Hmitations to 
this case, and the impHed approval thereof by the afifirmance of the 
jtidgment. 

There is no place in this record for any discussion of the question 
as to whether or not the existence of the original conspiracy between 
Ware and Lambert might be inferred simply from the fact of overt 
acts done by them, for the reason that the government, by its wit- 
ness Lambert, made direct proof of the agreement between him and 
Ware entered into in the district of Nebraska in the month of October, 
1903. Its character and purpose, as well as the manner to be pursued 
in its exécution, were thus developed by the government. It put in 
évidence as an overt act done in furtherance of said agreement the 
transactions respecting the McKibben entries, which were more than 
three years prior to the fînding of the indictment. It is conceded that 
the commission of the first overt act in furtherance of the conspiracy 
agreement put into opération the three years' statute of limitations. 
•In United States v. Britton, 108. U. S. 199, 2 Sup. Ct. 531, 27 L. 
Ed. 698, the court said: 

"This offense cloes not cousist of both the conspiracy and the acts done 
to eft'ect the object of the conspiracy. but of the conspiracy alone. The 
provision of the statute that tliere must be an act done to effect the object 
of the conspiracy merely affords a locus peuitentire, so that, before the act 
done, either one or ail of the parties may abandon their design, and tiras 
a^'oid the penalty prescribed by the statute. It follows as a rule of crimlnal 
pleading that in an indictment for conspiracy, under section 5440', the con- 
spiracy must be suiïiciently charged. and that it caunot be aided by the aver- 
nients of acts done by one or more of the conspirators in furtherance of tlie 
object of the conspiracy." 

In Dealy v. United States, 152 U. S. 546, 14 Sup. Ct. 683 (38 L. Ed. 
545), the court again said : ''The gist of the offense is the conspiracy." 
This is emphasized by the rulingin Callan v. Wilson, 127 U. S. 540, 
555, 8 Sup. Ct. 1301,' 32 L. Ed. 223, where it is asserted that the con- 
fédération or combination of two or more persons to do an unlawful 
act is in and of itself , at common law, an indictable offense, because 
such combination against the law is deemed more dangerous to the 
public peace and security than if done by a single person. Hence it 
is that the: court, in Clune v. United States. 159 U. S. 590, 595. 
16 Sup. Ct, 125, 40 L. Ed. 269, held that, although the act intended 
to be efïected was forbidden by a spécial statute, which prescribed 
a minor punishment, as a fine without imprisonment, yet the charge 
of conspiracy under section 5440, if sustained. is sufficient to sub- 
ject the party to the severer punishment, as a felony. 

The conspiracy shown by the government to hâve been entered 
into between Ware and Lambert in October, 1902, made effective 
byan overt act, could no more form the basis of this prosecution 
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tVian if Ware had been indicted therefor within three years thereafter 
and convicted or acquitted thereof. The statute of limitations was as 
effectuai a bar as a plea of autrefois convict or autrefois acquit. 

No matter how many overt acts may hâve been committed by Lam- 
bert pursuant to that conspiracy, there was but one act for which the 
parties could be punished, and that was the consummated unlawful 
conspiracy. The action of the trial court recognized this as the law, 
for, while the plaintiff in error was found guilty on several counts, 
there was but one sentence imposed, as the conspiracy, and not the 
overt act, was the offense made punishable by the statute. Indeed, 
there was no occasion for more than one count in this indictment. 
After alleging the existence of the conspiracy, it was perfectly com- 
pétent to proceed to set out in the same count ail of the overt acts 
claimed to hâve been committed in furtherance thereof. 

The irréfutable logic of the law, it must therefore be conceded, is 
that, no matter how many overt acts may be committed, if they are 
referable to one and the same conspiracy, they constitute not several 
conspiracies or évidence of as many conspiracies. The conspiracy 
on which the minds of the parties met was one and indivisible, and 
whenever it is consummated by the commission of one overt act, a 
statutory limitation, eo instanti, attaches and créâtes a bar to the 
prosecution. The corollary of this postulate indisputably must be 
that, after the original conspiracy has been followed by any overt act, 
more than three years prior to the indictment, to support the prose- 
cution under the statute there must be a wrongful agreement found 
and an overt act ('one in furtherance thereof within the three years. 

Names are of little conséquence hère. Whether we call it a new 
or renewed conspiracy, the essential requirement of the law, to give 
the statute of limitations the protective efficacy of its spirit, is that 
tlrére must be a conspiracy between the parties charged formed within 
the statutory period of limitation. 

To constitute any agreement as the basis of a civil action or crim- 
inal prosecution, there must be the aggregatio mentium — the coming 
together of the minds of the parties in the formulation of its terms. 
It must be established by compétent, substantial évidence, and not 
by conjecture, and in a criminal case like this it must be established 
to the satisfaction of the jury beyond a reasonable doubt. 

This brings us face to face with the crucial question in this case ; 
The indictment charges a conspiracy formed within three years after 
the alleged conspiracy of October, 1902, was barred by the statute 
of limitations, and it sets out the overt acts done in pursuance of the 
conspiracy. There is no allusion in the indictment whatever to the 
antécédent conspiracy agreement of October, 1902, and the first overt 
act done therevmder; nor is there any allégation that that agreement 
was continued to within the three-year period, by any wrongful agree- 
ment or any co-operation or participation of the parties in the overt 
acts. And yet, to support the indictment, the government made proof 
of the antécédent agreement of 1902 to make out a case. And what 
is most remarkable in the trial of the case the government made proof 
of the McKibben entries in furtherance of the original conspiracy, 
which confessedly occurred more than three years prior to the in- 
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dictment. In respect of this the court told the jury that this évi- 
dence "was received solely for the purpose of throwing light upon 
the transactions mentioned in the indictment, so far as it might, in 
determining: First, whether or not there was a conspiracy such as 
charged,, upon the part oi any of the parties connected with said 
entry ; and, second, to détermine the motive and intent of the parties 
in entering into sucli conspiracy or agreement." 
. No refinement or specious reasoning can obscure the fact that the 
jury were thus authorized to détermine whether or not there existed 
the conspiracy charged in the indictment by having recourse to the 
McKibben entries. In other words, the jury were warranted in in- 
ferring the existence of the essential fact of a renewal of the anté- 
cédent conspiracy, barred by the statute of limitations, from the char- 
acter and quality of an overt act done more than three years prior 
to the conspiracy laid in the indictment; and the jury were further 
authorized, from such antécédent barred overt act, "to détermine 
the motive and intent of the parties in entering into such conspiracy 
or agreement." What conspiracy or agreement was meant? As 
the McKibben entries were in furtherance of the original agreement, 
legitimately it could only be employed to throw light upon the char- 
acter of that antécédent conspiracy. It could not throw light upon 
the claimed' fenewal conspiracy not then in existence. Yet, as shown 
by the majority opinion, the McKibben entries are referred to and 
used to support the conclusion that Ware's purpose was to secure to 
himself, by reason of the conspiracy agreement, the entire use and 
benefit of the simulated homestead entries. 

The charge of the court further in this immédiate connection was 
as follows: 

"But unless you find the défendant guilty beyond a reasonable doubt upon 
oiie or more of thèse spécifie arrangements or overt aets, alleged in the in- 
dictment, or at least upon one of them, you cannot find him guilty, even if 
you should believe him guilty of an uniawful conspiracy or agreement in 
respect to any of thèse matters which are not specifleally alleged in the 
indictment. He is upon trial for the spécifie acts charged in the indictment, 
and those only, and you cannot find a verdict of guilty for some other act 
not charged in the indictment." 

From which the jury might well hâve conceived that the thought 
conveyed to them was : (1) that fhey might infer the existence of 
the conspiracy charged within the three years from "the overt acts, 
or at least upon one of thern"; and (2) that the only reason why a 
conviction could not be based upon the McKibben entries was because 
they were not counted upon in the indictment. Inviting, as did the 
introduction in the case of the McKibben entries, the invoking' of the 
statute of limitations thereto, the court refrained from any allusion 
whatever to it as a reason that no prosecution or conviction could be 
predicated fhereon, and from the beginning to the end of the charge 
of the court not a single allusion is made to the défense persistently 
pressed by Ware's çounsel of the question of the statute of hmitations. 
Yet, the majority opinion states that "there was also persuasive évi- 
dence that Lambert procured one McKibben to make an entry under 
this agreement more than three years before either of the indict- 
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ments were found, that there was no new or différent agreement sub- 
séquent to that time, and that in the exécution of this agreement he 
procured, within three years, at least 15 persons to enter tracts of 
land within the inclosure of the U. B. I. Company," and that the par- 
ties did acts thereunder indicating the continuation of the conspiracy. 

If there was no "new or différent agreement" from that under which 
the McKibben entries were made, and that agreement was barred 
when the overt act evidenced by said entries was committed, then 
subséquent overt acts within the three-year period were clearly refer- 
able to, and were in pursuance of, the original agreement. So if the 
McKibben entries had occurred inside of the three-year period, then 
every subséquent overt act could hâve been laid in one and the same 
count as in furtherance of the agreement entered into in October, 1902. 

Thus we are confronted with the proposition of a continuing offense 
without any direct proof of the meeting of the minds of the parties 
in a new or renewal agreement, in order to toll the statute of limi- 
tations. 

In United States v. Irvine, 98 U. S. 450, 25 L. Ed. 193, an attorney 
was indicted for unlawfully withholding pension money after demand. 
The indictment was found in 1875, when the attorney had wrongfully 
withheld the money since 1870. After holding that the crime could 
net begin until the attorney had received the money, and had either 
refused to pay it over, or had done such act as indicated an intention 
to wrongfully withhold it, the court said: 

"When it [i. e., the wrongful act] is committed, the party is guilty and is 
suljject to crimiiial prosecution, and froln that time, also, the statute of 
limitations applicable to the offense begins to run. * * * He pleads the 
statute of two years, a statute which was made for such a case as tliis; 
but the reply is: 'You received the money. You hâve continued to withhold 
it tliese 20 years; every year, every rnonth, every day, was a withholding 
within the meaning of the statute.' We do not so construe the act. When- 
ever the act or séries of acts necessary to constitute a criniinal withholding 
of the money hâve transpired. the crime is complète, and from that day the 
statute of limitations hegins to run against the prosecution." 

The leading case relied upon by the majority opinion is that of 
Commonwealth v. Bartilson, 85 Pa. 482. The indictment in that case 
contained two counts. The first alleged a certain conspiracy and 
overt acts done in pursuance thereof, some of which were within 
the two-year period of limitations, and others without the two years. 
The second count alleged simply the conspiracy, but no overt acts. 
Upon demand by defendant's counsel, pursuant to the provisions of 
the Pennsylvania practice, the prosecutor presented a bill of particu- 
lars of the matters he expected to prove under the second count. 
When furnished, the particulars disclosed that the prosecutor ex- 
pected to prove the same conspiracy and the same overt acts as those 
charged in the first count. Thereupon the court quashed both counts. 
The Suprême Court sustained the action in quashing the first count, 
and reversed it as to the second count, not, however, upon the notion 
that each overt act was a renewal of the conspiracy, but it was merely 
évidence. The court said: 

"It is strongly urged, however, that inasmuch as it was averred in said 
count that the défendants had, in 'pursuance and renewal of said conspiracy,' 
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commltted divers overt acts specifically described in said count, tlie date of 
one of whicli at least wàs witliin the statutory period, there was a contiuu- 
ance and a reuewal of the conspiracy from tlme to time, and the statute was 
thereby tolled. This Is plausible but unsound. The offense eharged was the 
couspk-acy. According tO ail the authorities, the conspiriug is the essence 
of the charge, and If that be proved the défendants may be eouvicted. 
* * * According to thè first count, the offense was complète on the 20tli 
of ï)ecember, 1874. The overt acts set forth do not constitute the offense. 
They are the évidence of it, and are sometimes said to be the aggravation 
of it. An overt act may or may not be unlawful, per se. It is because of 
its relation to an unlawful comblnation that it becomes obnoxious to the 
criminal law. * * • The eommonwealth must allège and prove a con- 
spiracy within two years. If this cannot be done, the çommonwealth has 
no case. The pleader evidently felt the st'raln of this part ôf his case when 
he intrciduced the averment that the overt acts were in 'renewal' of the 
original conspiracy. It was practically laying an offense with a continuando. 
It was an attempt tO; prove the existence of a crime within the statutory 
period, by showing its commission outside of such period, and that it had 
been continued down to a time within it." 

Then adverting to the language employed in a former décision by 
the same judge, to the effect that there was no such thing as a con- 
tinuing offense, he said that it was not intended to assert that a man 
might not repeat an offense from day to day, as in the case of main- 
taining a nuisance, and other famihar instances which might be re- 
ferred to, which might be done daiiy for an indefinite period, and then 
said: 

"But a man could not be convicted of maintaining a nuisance eharged to 
hâve been committed 10 years prior to the flnding of the bill of ludictmenf 
by proving that he had continued the nuisance, day by day, to a time within 
the statutory period." 

The court held that the trial court erred in suppressing the first 
count, as it eharged a conspiracy within the period of two years, as 
the jury might be warranted in fînding the essential fact or a new 
or renewal conspiracy from the character of the acts done there- 
under. From which it is quite clear, to my mind, that the court in- 
tended nothing more than to sây that the existence of the conspiracy 
itself might be found to exist, in the absence of direct évidence as 
to its formation and its terms, by overt acts indicating that it had been 
renewed from time to time, when "each renewal constitutes a fresh 
conspiracy for which an indictment will He." 

There is no disguising the fact that this case was tried through- 
out upon the idea that the mère proof of overt atts, done within three 
years, was sufficient to toll the statute of limitations. This was the 
theory upon which the attorney for the government laid stress in 
his argument before this court. The whole substance of the charge 
of the court respecting the conspiracy was : (1) That the first in- 
quiry should be: "Was there an unlawful agreement entered into 
by two or more parties named in the indictment to defraud the United 
States out of certain of its public lands mentioned in the indictment." 
(2) That this agreement "must be proved, because without a cor- 
rupt agreement or understanding there is no conspirac}', but circum» 
stantial évidence may be resorted to to show the agreement or con- 
spiracy, the acts of parties in the particular case, and the character 
of the transactions or séries of transactions, with the accompanying 
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circumstances as the évidence may disclose them, from which évi- 
dence may be derived of the existence or nonexistence ofan agree- 
ment, which may be expressed or impUed." And (3) "should you 
find that there was a conspiracy entered into, as charged in the in- 
dictment, and that the défendant, Ware, was one of the parties to 
such conspiracy, then you should inquire whether or not one or more 
of the parties to such conspiracy did the act or acts in pursuance 
or in furtherance of such conspiracy and unlawful agreement, as is 
charged in the indictment, which I hâve denominated and called the 
overt act." 

In so far as the jury were advised by the court, if they believed 
the testimony of the witness Lambert, that he and Ware entered 
into an agreement in October, 1902, to efifect the homestead entries 
for Ware's sole use and benefit, that as that "was an unlawful con- 
spiracy or agreement entered into of the character charged in the in- 
dictment," they were authorized to convict on that agreement. The 
subséquent language, "if you find that there was an unlawful con- 
spiracy of the character charged in the indictment," was perfectly 
consistent with what preceded. "A conspiracy entered into as charged 
in the indictment" by no reasonable intendment can be held to hâve 
conveyed to the minds of the jury that it was essential to find that 
the agreement and the first overt act donc thereunder must hâve oc- 
curred within three years next before the finding of the indictment. 
This for the palpable reason that the government's évidence showed 
that the agreement was entered into beyond the three-year period ; 
and, as already shown, the court told the jury that the McKibben 
entries, made in furtherance of that agreement, could be looked to 
as throwing light on the character of the conspiracy agreement, and 
to enable them to détermine whether or not there was a conspiracy. 
As already stated, there was not one syllable in the charge suggest- 
ing to the jury that there was such a thing as the statute of limita- 
tions applicable to prosecutions for such conspiracy, nor was there a 
single suggestion of the necessity of proving, after the statute of 
limitations attached to the McKibben entries, to the satisfaction of 
the jury, beyond a reasonable doubt, that there had been a renewal 
of the original agreement, or even that they should find that there 
had been overt acts pursuant thereto committed within the three years, 
participated in by both the parties. 

The majority opinion suggests certain acts done within the three- 
year period from which the jury might be warranted in finding the 
required renewal, or joint participation by both Lambert and Ware. 
It is sufficient to say that no such question was submitted by the court 
to the jury. That was a question of fact which the jury alone was 
authorized to respond to in a criminal case. On discussion before 
them they might hâve entertained • a différent notion of the effect of 
such facts from that of the court. 

The nineteenth request made by défendant for an instruction was : 

"Unless you ftlie .iury] flnd from the évidence beyond a reasonable doubt, 
tliat lie [Ware] did malie sucU an unlawful agreement witli Frank W. Lam- 
bert as is set ont in one or botli of the indictnients in (luestion. and that 
that agreement was made within three years prier to the finding of such 
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indictment, and tbat the flrst overt act doue t>y either the défendant or 
Liimbert pnrsiiant to such agreement was done within three years prior to 
the finding in the indictments herein or one of them, you wlll return a verdict 
of not guilty." 

The twentieth request- was to the effect that if the jury fotind from 
the évidence that whatever agreement was made between Ware and 
Lambert was made either in August or October, 1903, and that the 
filing referred to in the first of the McKibben entries was made prior 
to November 24, 1902, and that ail of the filings and entries which 
were given in évidence were made or procured in pursuance of and 
to efïect the object of the agreement made between the défendant and 
Lambert in August or October, 1902, or prior to November 24, 1902, 
without a new agreement or conspiracy between the défendant and 
Lambert, they should find a verdict of not guilty. 

The twenty-first request asked the court to charge the jury that 
thé burden was upon the government to prove that such unlawful 
conspiracy or agreement was entered into by the défendants within 
the period of three years next prior to the 2'4th of November, 1905, 
and if the évidence fails to satisfy the jury, beyond a reasonable 
doubt, both that such unlawful conspiracy or agreement was entered 
into by the défendant and Lambert, and that such unlawful agree- 
ment or conspiracy was entered into within the three-year period 
prior to the 24th of November, 1905, it was their duty to acquit him. 

If it be conceded that the twentieth request was objectionable in the 
employment of the term "without a new agreement or conspiracy," 
yet the other requests were not subject to that criticism. The sub- 
stantive effect of them was that, unless the jury should find that the 
coi>spiracy or agreement charged in the indictment was entered in- 
to and the overt acts thereunder were committed more than three 
years before the finding of the indictment, or unless the jury should 
find beyond a reasonable doubt that both the unlawful conspiracy 
and the overt acts thereunder were entered into and committed more 
tban three years before the indictment, they should acquit the de- 
fendant. The attention of the court was thus directly invited by 
thèse requests to the applicability of the statute of limitations to this 
case. As heretofore shown in this discussion, the gênerai charge 
given by the court did nOt in substance or effect cover either of thèse 
requests or express any substantive équivalent therefor, but left the 
jury without any thought in their mind even of the existence of the 
statute of limitations or the necessity of finding any renewal or con- 
tinuation of the original conspiracy or joint participating acts of the 
conspirators mentioned in the majority opinion of the court. A'Ir. 
Justice Story, in Livingston v. Maryland Insurance Company, 7 
Cranch 506-544, 3 L. Ed. 421, discussing the proposition that a party 
is entitled to a direct déclaration upon a distinct phase of the case, said : 

"If in pO'int of law the plaintiffs were entitled to such direction, the 
court erred in its refusai, although the direction aftei'wards given by the 
court might, by inference and argument, in the opinion of this court, be 
pressed to the same extent. For the party has the right to a direct and 
I)ogitlve instruction, and tlie jury are not to be left to believe in distinctions 
where none exist, or to reconcile propositions by mère argument and in- 
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ference. It -would be a dangerous practice, and tend to mlslead Instead of 
enlightening a jury." 

Thompson, in his work on Charging- the Jury (section 78), approves 
this rule, for it is instinct with justice and fair play. Cahn v. Reid 
et al., 18 Mo. App. 115, 135, 136. 

As the charge of the court in respect of the McKibben entries and 
the purpose for which it was admitted, commented on in this opin- 
ion, were excepted to, and error assigned thereon, the judgment, 
in my opinion, should be reversed for the palpable error committed 
therein; and I am of opinion that the cause should be reversed for 
the refusai of the court to give the nineteenth and twenty-first re- 
quests for instructions asked by the défendant below, and for its 
failure in its charge, directly or indirectly, to advise the jury of the 
statute of limitations applicable to this case, and for not even submit- 
ting to them the question of fact as to whether there was any évi- 
dence of a renewai of the conspiracy or any joint participating acts 
of the parties in subséquent overt acts, from which the existence of the 
fact of its renewai could be inferred. 

No hardship results to the government from the foregoing views. 
Statutes of limitation are statutes of repose and peace. They are 
favored by the law, not only because they give repose and security 
to title to property, but because they give protection as well to 
the life and liberty of the citizen. If the government desires to prose- 
cute such ofifender as Ware for his alleged continued frauds com- 
mitted upon the government in thwarting its public land laws, he is 
liable to prosecution every time he does the forbidden act in pursu- 
ance thereof, either by himself or through another acting as his 
agent or instrument, if such act be not barred by the three-year stat- 
ute of Umitations. But if the government, in order to inflict upon 
him the severer penalty under the conspiracy statute, does not or did 
not avail itself of its right to prosecute when the offense was committed 
by the overt act within three years thereafter, it is its own fault, and, 
if not discovered until after the three-year limitation, it is sufificient 
to say that the law prefers to protect the citizen against the severer 
punishment after the lapse of such a length of time, when the évi- 
dence, perhaps, has been lost, the witnesses are inaccessible, leaving 
the government its right to proceed against the ofifender independent 
of the conspiracy statute. 

In other respects, I concur in the opinion of the majority. 
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HOLMES V. CORBIN et al. 

(Circuit Court of Appeals, Eighth Circuit. May 1.3, 1907.) 

Nos. 2,363, 2,417. 

Joint Adventubes— Sale of Land— Contbact— CoNSTRrcTioN. 

Detendant's testator, having purchased a quantity of wild land for 

$26,076.60, contracted with B., plaintifiE's assigner, for the sale thereof as 

follows: ïhat, in case B. totally failed to inake sales during the first 

five years, the arrangement should terminate; that if there was a partial 

154 F.— 38 
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failure to relmburse testator at the end of 10 years to the amount of his 
Investment, wltli 10 per cent, annual Interest, the arrangement sbould be 
terminated, and B. sbould receive Q per cent, commission on sales made ; 
and, if at the end of the 10 years testator should Uave besi so reimbursed, 
B. should hâve one-half of the profits. At the end of the 10-year period 
there remalned unsold 6,445 acres of Innd, and there was a net déficit of 
over $17,000 before testator's investment would be made good, of whlch 
more than $11,000 was In outstanding notes wlth accrued interest, and 
more than $6,000 was represented nierely by unsold lands. Held, that 
such facts showed the happening of the conditions required by the second 
provision of the contract, and that the same terminated at the end of the 
10 years, B. being entitled only to 5 per cent, commission on sales made up 
■: to that time. 

2. Same— LiBN. 

B. dld not acqulre any Interest in or lien on the lands under the con- 
tract, and was therefore not entitled to require a sale by process of court 
or btherwlse, In order to repay testator's investment and to wind up the 
joint acconnt. 

3. PaRTIÎERSHIP— CONTBACJT. 

Where plaintiff's testator, havlng purchased certain lands. placed them 
In the hands of B. for sale, agreeïng that, if no sales were made wlthln 
five years, the arrangement should be terminated; if sufflclent sales were 
not made to enâble testator to get hIs money back wlth interest, B. 
should receive 5 per cent, commissions on sales made ; and If testator was 
reimbursed wlthin that time B. should receive one-half of the profits — ^the 
arrangement did not constltute a contract of partnership between them. 

4. Joint Adventukes— Conteacts— Accoxtntino. 

Testator, havlng purchased certain land, agreed wlth B. that the lat- 
ter shoùld manage the sale thereof for 10 years, and In case sufflclent 
sales were not made wlthln that time to reimburse testator for hls out- 
lay, with 10 per cent. Interest, B. was to receive 5 per cent, commissions 
on sales made, and, If the recelpts were sufflclent so to reimburse testa- 
tor, B. should reçoive one-half of the profits. Held, that on termlnation of 
the contract period testator was entitled to be credited wlth Interest at 
10 par cent, on hls investment, together wlth disbursements for taxes, fore- 
closure erpcnses, expenses for recording mortgasres, etc., and should be 
chargea wlth Interest at 10 per cent, on ail recelpts. 

Sanbom, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

W. P. Warner, for Elon G. Holmes. 

George G. Austin (Owen Morris, on the brief), for Corbin's execu- 
tors. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. Holmes, the successor in interest of one 
Bowman, obtained a decree against the executors of the will of Austin 
Corbin, deceased, for $31,718.49, being, according to the theory of 
the trial court, half of the profits realized in the purchase and sale of 
certain lands. Both parties appealed. 

The controversy arose in the working out of a contract made in 1877 
between Corbin and Bowman. Corbin, having purchased from one Dr. 
Upham about 13,500 acres of wild land in Minnesota for the sum of 
$26,076.60, made the following proposition to Bowman by a letter dated 
May 12, 1877: 
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"Now if you want to do this, you can. I will figure vip exactly the cost 
as allowed the Doctor, put them in to you on joint account to run 10 years 
at 10% annual interest; I to liave my money ont first, and wlien it cornes out 
you to hâve half the profits. I want this limited to 10 years, hecause I don't 
want it ninning indeflnitely in case it don't woriv. If it don't operate at ail 
at the end pf five years, I shail expect you to release me from tiie trade, 
tiecause it is not any object for you to be flddling with a thing that don't pay, 
nor for me to be tied up and not do eitlier of us any good. ïou will ap- 
preciate that, I guess. But the contract shall run for ten years. Then, if 
at the expiration of ten years it cannot be wound up, and I get my money 
out, I will agrée that you will hâve 5% allowed on ail sales that bave been 
made, so that you will, in any event, not be doing this absolutely for nothing." 

On May 21, 1877, Bowman, referring to the proposition of Corbin, 
wrote as foUows to a représentative of the latter : 

"Dear Sir — I hâve your favor of the ICth informing me that Mr. Corbiu 
had that moming left. I suppose of course, you mean that he has gone to 
Europe. He (Corbin) wrote that if I want to agrée to a 10% joint account 
with hitQ by and under the ternis of which he is to pay ail the taxes and 
pay for the land and I am to sell the lands and turn over ail the proceeds 
to hlm untll ail his money invested with 10% interest is pald, etc., that at the 
end of 10 years if he shail not hâve received ail his money and interest out 
of the sales, the joint account shail be wound up and I shail hâve 5% for 
ail the lands I hâve sold, etc., etc., as will more fuUy appear by référence to 
the copy of the letter on your books, and he asked me for a reply, so I sa y 
that I will undertake to live the 10 years and sell during that time ail of 
the lands I can according to the proposition he makes me." 

It was by thèse two letters that the contract was formed. The cost 
of the lands to Corbin was found by the trial court to be as above noted, 
and, though the finding is assailed by the complainant Holmes in his 
cross-appeal, it is well sustained by the facts. Shortly after the contract 
was made 560 acres of the land were sold to the complainant's wife and 
eliniinated from the account. The transaction worked a réduction of 
the principal of Corbin's investment to the sum of $24,993.93. The 
principal question in the case is presented by the contention of Cor- 
iDin's executors that a wrong construction was put upon the contract. 
Upon the theory that time was not of the essence of the contract, the 
complainant was given a decree for half of the profits of the venture, 
although Corbin had not at the expiration of the 10 years been re- 
imbursed his investment With interest. When the end of the 10-year 
period, May 21, 1887, came around, this was the condition : There re- 
mained unsold 6,445 acres of land. After crediting Corbin with the 
original cost of the lands and interest at 10 per cent, and with his 
disbursements for taxes and expenses for foreclosures, etc., with in- 
terest at 7 per cent., there still remained due to him $16,079.70, or about 
two-thirds of his original investment. At the same time there were on 
hand unpaid purchase-money notes amounting, with accrued interest, to 
$11,599.55. Upon the assumption that thèse notes should be charged 
to Corbin as cash, there nevertheless remained a balance at the end of 
the 10-year period of $4,480.25. In reaching this balance the trial court 
allowed Corbin but 7 per cent, interest upon his disbursements for taxes 
and expenses, whereas, as will be noted hereafter, we are of the opinion 
that he was entitled to 10 per cent. ; and upon this basis the net déf- 
icit at the end of the 10-year period was .$6,035.93, after charging 
Corbin with more than $11,000 of uncollected notes and mortgages 
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with accrued interest. This déficit was nearly one-fourth of his orig- 
inal investment. The trial court said : 

"My direction of this accouiiting is bascd upon my bolding tliat time was 
not of the essence of this contract, in siich stvictness that, if it was iiearly 
bnt uot strictly carried out withiii the 10 years, the complaijiaut should for- 
feit absolutely ail advantage substantially earned in carrying It out." 

It seems quite probable that the substantial amount of the déficit 
and the substantial proportion it bore to the original investment, even 
after charging Corbin with the uncoUected purchase-riioney notes, was 
nôi clearly perceived by the trial court when it adopted the theory upon 
which the decree proceeded. 

Does the language of the contract permit of the construction that 
was given to it? In the considération of this question it is well to bear 
in mind the settled rule that although time is not ordinarily of the es- 
sence of a contract for the sale of real property, yet it m'ay appear to 
be so either by express stipulation to that effect or by clear implication 
from the terms employed; that courts hâve no right to make a con- 
tract for the parties, or to insert stipulations which it is clear they did 
not intend; that it is only when the question is at large, and is not 
foreclosed by the ternis of the contract oi- the nature of the property 
which is the subject of it, that the courts will apply équitable considér- 
ations to the construction; so that justice may be donc to the defaulting 
party without injury to the clear rights of the other. But the primary 
question always is, is it clear what the parties really intended by the 
language which they themselves employed? If it is, it is then the 
duty of a court to respect their intention. In the construction of the 
contract the trial court confined itself to the terms of Corbin's propo- 
sition. But the terms of Bowman's acceptance should not be regarded 
as mère subséquent déclarations, useful as an aid to construction of a 
contract the import of which is doubtful. On the contrary, Bowman's 
acceptance was an intégral part of thç very contract that was entered 
into. Four times did Corbin, the owner of thç lands, mention a 10-year 
period in his proposition. Each time he referred to the period within 
which he should get hjs money out. And Bowman said in accepting the 
proposition "that at the end of ten years if he (Corbin) shall not hâve 
received ail his money and interest out of the sales the jouit account 
shall be wound up and I shall hâve 5% for ail the lands I hâve sold." 
Note that Bowman said "ail his money," not part of it. Bowman, fur- 
ther said that he would undertake to live the 10 years and sell ail of 
the lands he could during that time. And note that this undertaking 
was limited to 10 years, and did not extend an indefinite time thereafter. 

One of the strongest arguments in favor of the construction asked 
by Corbin is the existence of the provision for the payment of the 5 
per cent, commission on the sales if he had not sucçeeded in getting 
ail of his money back iti 10 years. In other words, Corbin recognized 
the equities of the situation, and that it would be a hardship upon Bow- 
man to deprive him of ail compensation for his labors if he sucçeeded 
in niaking salés, but not enough to pay out. This alternative, proposed 
and accepted in itself, provided a compensation not unusual in such 
transactions ; and it robs the case of those harsh features which cause 
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a court of eqiiity to pause and seriously consider whether the parties 
so intended when their minds met in mutual agreement. Corbin and 
Bowman cliancered their own case. They provided for (1) total fail- 
ure to make sales during the first five years, (2) partial failure to fully 
reimburse Corbin at the end of 10 years, and (3) complète success in 
reimbursing him. If the arrangement had not operated at ail at the 
end of five years, it was to be at an end. If it did operatc and at the 
end of 10 years there was a partial failure in getting ail Corbin's 
money out, there was to be a 5 per cent, commission. If there was 
complète success at the end of 10 years, then Bowman was to hâve a 
half interest in the remaining property and receipts. The line between 
partial failure with a commission and complète success with a pro- 
prietary interest in profits is indicated by the words of Bowman's ac- 
ceptance — "If he shall not hâve received ail his money and interest 
out of the sales"; and also by the words of Corbin in his proposition: 
"Then if at the expiration of ten years it cannot be wound up and I 
get my money out," etc. A déficit of $18,000 out of an original invest- 
ment of $35,000 so obviously brings the case within the 5 per cent, 
commission clause as to preclude -argument. Of this déficit more than 
$11,000 was in outstanding notes with accrued interest, and more than 
$6,000 had nothing behind it excepting Corbin's unsold lands. Upon 
what theory the outstanding notes were charged to Corbin does not 
appear. That they should not be so charged was recognized by the 
complainant when, in drafting his bill, he was careful to aver that Cor- 
bin had his money out, exclusive of outstanding purchase-money notes 
and mortgages. 

But, however the uncollected purchase-money notes and mortgages 
should be regarded, there still remained over $6,000, about one-fourth 
of the original investment, unmet by any sales of lands. Although 
this amount is a substantial one, we are asked to remake the contract 
upon considérations of degrees of performance, and to give Bowman 
one-half the value or proceeds of unsold lands after Corbin shall hâve 
been paid therefrom the remainder of his investment. If this may be 
done, it would be interesting to know at what degree of failure to fully 
perform the 5 per cent, commission clause would apply, and at what 
lesser degree of failure the complainant would be entitled to a pro- 
prietary interest in the surplus. Suppose the déficit, after charging 
Corbin with uncollected notes, had been $7,000 or $8,000 or $10,000, 
what would we say? Of course, both the spirit and the letter of the 
contract preclude a reimbursement of Corbin's investment by his own 
lands in specie. The contract could not be wound up by setting ofl^ 
to Corbin a part of the lands that were really his and by dividing the 
remainder. To do so would be répugnant to the contract in any phase 
in which it may be considered. Corbin wanted his lands sold, not left 
on his hands. He wished his investment fully returned to him in cash 
within the 10 years. The contention of complainant, if sustained, 
would practically deprive the commission clause of the contract of 
its intended office. For ail substantial purposes it would stand ex- 
punged, and the logical conclusion would be that, by selling a few 
tracts of land during the first five. years to escape annulment of the 
contract, Bowman could hâve remained idle during the remainder of 
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the 10-yéar period and taken chances of sUch enhancement in values 
as would give him an equity to be realized by the forced sale of Cor- 
bin's lands and a division of the surplus proceeds. If due efïect is not 
to be given to the agreement for a commission, then, to earn an inter- 
est in surplus proceeds or value, Bowman had the option either to be 
diligent to sell enough to repay Corbin in full, or to remain inactive 
and take chances on the market and a public sale at the end. But 
nothing could be further from the intention of the parties than the 
latter course. Corbin, who owned the lands, wanted them sold at 
private sale and his investment fully repaid within a fixed period. He 
ofifered Bowman not an interest or a lien, but compensation for faith- 
ful, active, and industrious services. To stimulate him to extra efforts 
he ofifered an opportunity to make more than the usual commission, 
and said that if "within 10 years Bowman sold enough to repay him in 
full, not pai-tially, he might hâve half the surplus. That diligence was 
expected by Corljin and prornised by Bowman is clear beyond every 
doubt, and upon the measurë' ôf fhe diligence and its results depended 
the amount of compensation — if nothing was accomplished in the fîrst 
five years, an abandonment of the éontract foUowed; if sales were 
made but insufficient at the end of 10 years to repay Corbin in full, a 
commission of 5 per cent.; if sales were made sufificient at the end of 
10 years to repay Corbin in full, then half of the surplus. This is the 
obvions reading of the two letters forming the contract, it was the con- 
struction put upon them by the parties during the progress of the busi- 
ness, and also the construction adopted by complainant in framing his 
bill. 

Bowman did not acquire any ititërest in or lien upon the lands, and 
therefore he had no right to require a sale, by process of court or 
otherWise, to get Corbin's money out and so wind up the joint account. 
This fact must always be regarded in every considération of Bowman's 
fight under the contract. The lands remained the lands of Corbin, 
and it Was his province to say how they should be sold and to pre- 
scribe the limit of time within which sales might be made. The theory 
of a winding-up process after 10 years by judicial sale or other pro- 
ceedings against Corbin in invitum to create funds to repay his in- 
vestment is wholly répugnant to the intention of the parties who made 
the contract. Certainly, if regard is to be had to the words they em- 
ployed, they never contemplated that a failure by one-fourth to secure 
a return to Corbin of his investment should render the provision for 
the commission inapplicable, and entitle Bowman to that compensa- 
tion which depended upon repayment to Corbin in full within the 
period agreed upon. For us to say otherwise would amount to a re- 
casting of the contract according to our own notions. 

Corbin's expressed désire, assented to by Bowman, was that he 
should get ail his monéy out, and within 10 years. This is as plain as 
the language of laym'en could make it. The most libéral construc- 
tion of the phrase "wound up" that is permissible is that at the end 
of 10 years a sufficient length of time should be given to cast up the 
accounts to see where the parties stood and for settlement on the 
basis thus disclosed. Indeed, we- might go further and admit that 
if sufificient lands had been sold for cash and notes to pay Corbin's in- 
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vestmcnt the complainant might be entitled to half of the excess had 
lie or some one by his procureraent unconditionally offered to take and 
pay for sufficient of the outstanding notes at par and accrued interest 
to complète the payment in full to Corbin. Nothing less than this woiild 
hâve met Corbin's rights under the contract. What did the complain- 
ant do? On March 12, 1887, shordy before the end of the 10-year 
period, he wrote to Corbin: 

"In case you are iiot willing to accept of the notes and mortgages you hold 
<'u:(-ount of sales made I will make an offer to gire or take and hâve proceeds 
appliod in that account. I am prepared to cash thèse notes and mortgages at 
any price we agrée iipou. I will also flx a priée npon the lands remaining nn- 
sold to give or take and therehy he able to close the account at once, or I am 
williiig to divide the lands remainiug luisold." 

Thèse were his spécifie propositions. It will be observed that in 
fixing the value of the notes and mortgages he says that it shall be 
"as agreed upon," when his sole légal right, unless the contract was 
changed, was to take the notes at par. He obtrudes into the situa- 
tion an assertion of a right to agrée or disagree upon the value of the 
notes. But more than this, he couples with the proposition another 
one. to wit, that he will fix a value upon the remaining lands for a give 
or take offer. It must be recalled that a mère disposition of the notes 
would not hâve been sufficient to enable the parties to wind up the 
contract. Additional lands to the amount of more than $6,000 must 
hâve been sold, and of course it was wholly répugnant to the contract 
and the rights of Corbin, however regarded, that the complainant should 
be allowed to fix the price of the lands for a disposition or division. 
Even if it were to be held that the limit of 10 years might be disre- 
garded and the time opened up and enlarged for more sales if they 
could be made within a reasonable time, there is nothing whatever in 
this record indicating that on May 21, 1887, it was at ail probable that 
sufficient additional lands could be sold short of several years there- 
after to make up the déficit. It took 10 years to sell sufiicient to dis- 
charge three-fourths of Corbin's investment after charging him with 
ail outstanding purchase-money notes as cash. Measured by this ex- 
périence, and assuming that market conditions would be substan- 
tially similar, it would require the allowance of more than three years' 
additional time to complainant to enable him to escape the opération 
of that clause of the contract which provides for a o per cent, commis- 
sion. Again, in 1886, there were sold in round numbers 760 acres of 
land. If the same measure of success might bave been expected in 
the years following, it would bave taken nearly ail of the years 1887 
and 1888 to sell sufficient to wipe ont the cash déficit if the lands were 
sold at the prevailing rate of $5 per acre. As a matter of fact the two 
sides of Corbin's investment account did not balance until December, 
1897, more than 10 years after the expiration of the 10 year period 
agreed upon. It might be said, however, in this connection, that the 
lands were vi'ithdrawn from the complainant and he was not allowed 
to make the sales, but on the other hand they were put into the charge 
of another agent in 1888. From our knowledge of financial conditions 
which culminated in the crisis of 1893, it is doubtful that the market 
for real property for a number of years after 1887 was favorable to 
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the disposition of real estate. The trial court said in its décision npon 
thè qu'èstiori of laclies that during the years after the lO-year period 
the vahies of îand declined. But ail of this is ex post facto, and its 
principal value is to indicate the sea of uncertainty upon which we 
launch when we disregard the provisions made by the ]:>arties for the 
very contingency that arose and which they regarded as fair, équitable, 
and reasonable. 

There is nothing whatever in this record until we come to the opin- 
ion of the trial judge, delivered in 1903, indicating that it was in the 
minds of the parties or their counsel that the contract could be so con- 
strued as to give a period beyond May 21, 1887, for the sale of addi- 
tional lands to secure funds for the repayment of Corbin's investment 
so as to give complainant a proprietary interest in the excess. On Octo- 
ber 5, 1886, complainant wrote to Corbin as follows : 

"The time is near at hand wlien a settlemeut of tlie joint accouut imint be 
made for the purpose of making ati amicable settlement of tlie accomit I nmkn 
you the followlng statement and proposition. The joint account eouinienced 
May 12, 1877, and by its terms wlll expire next May, hence the neeessity 
of settlement." 

He then stated an account, and, by understating Corbin's invest- 
ment and by charging him with outstanding uncollected notes, showed 
the latter in debt to him. The word "must" in the first sentence of 
the letter was emphasized by being underscored. Moreover, the bill 
of complaint was framed upon the theory contended for by Corbin. 
In reciting the substance of the provisions of the contract it is averred : 

"If the proceeds realized from said lands under said contract of copartner- 
ship, within 10 years from date thereof, should prove insufflaient to pay said 
Austin Corbin for said lands, with interest as aforesaid, then said copartner- 
ship was to terminate and end; and in that case said John A. Bowmau was 
to be paid ont of the remaining assets of said copartnership. if sufficient for 
that purpose, and otlierwise by said Austin Corbin, 5 per cent, of the proceeds 
of ail sales of said lands theretofore made in full satisfaction of any and ail 
daim in favor of said John A. Bowman on, in or to said copartnership assets 
or against said Austin Corbin." 

(Of course the contract was not one of co-partnership. Shaeffer 
v. Blair, 149 U. S. 348, 13 Sup. Ct. 856, 37 L. Ed. 731.) The bill 
containing this averment was fîled in the state court April 14, 1894. 
The same averment was repeated in the bill of revivor filed in 1898. 
11 years after the expiration of the 10-year period. Both proceeded 
upon the theory that Corbin had been fully reimbursed his investment. 
We are of the opinion that under the clear facts of the case the decree 
below is contrary to both letter and intent of the contract, and the sub- 
séquent construction thereof by complainant himself for many years 
afterwards. 

Complainant made an attempt to show that some dealings between 
Corbin and Bowman prior to the making of the contract were such as 
to give the latter an équitable interest in the lands, and that such équita- 
ble feature should be projected forward to qualify the contract that 
was made by the interchange of letters ; but complainant wholly failed 
in the proof. There was also an attempt to show a voluntary continu- 
ation of the relations of the parties after May 21, 1887, but the corn- 
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plainant swore in his affidavit in the matter of rehearing that he never 
made any request for an extension of the time. Moreover, there 
were but two sales made by the complainant after the 10-year period 
that were confirmed by Corbin. In one of them the contract of sale 
was doubtless made before, though the purchase-money mortgage was 
executed six days after, the expiration of the 10-year period. The 
other sale was made some time afterwards, but the circumstances 
surrounding it do not appear in the record. In each of thèse cases a 
conveyance was made by Corbin to the purchaser. But the complain- 
ant does not seriously contend that the time was extended b)^ word or 
act of Corbin. The controversy is over the construction of the contract, 
and the complainant expressly complains that the few sales reported 
in 1887, after May 21st, were due to the fact that his authority as agent 
was impugned by Corbin's refusai to confirm what he did. The col- 
lection of the notes and mortgages that were outstanding on May 21, 
1887, and the remittance of the collections to New York, was not donc 
under the contract or in récognition of a continuation of it. The se- 
curities were payable at the complainant's bank, and it and Corbin's 
bank were mutual correspondents. What was done would bave been 
done in the usual course of their business had no land contract existed. 

The only remaining question is whether Corbin was entitled to 10 
or to 7 per cent, interest upon his disbursements for taxes and expenses. 
The court allowed the latter. That he was entitled to interest at some 
rate was recognized by complainant in his letter of October 5, 1886, 
in which he includes interest in his tabulated statement. In casting 
up the accounts the trial court charged Corbin with 10 per cent, in- 
terest on every item of money which came to him from the sale 
of the lands from the date of its receipt to the date of the account- 
ing May 31, 1887. In charging him with the uncollected purchase- 
money notes and mortgages, interest at the same rate was computed to 
the date of settlement. It needs no discussion to show that the taxes, 
foreclosure expenses, expenses for recording mortgages, etc., should 
be credited to Corbin in the joint account. Otherwise Corbin would 
not bave stood in the same equal position with complainant had the 
venture reached the point where profits were to be divided. When cash 
proceeds, which came into Corbin's hands and upon which he was 
charged 10 per cent, interest, were properly paid out for taxes and 
expenses, it would follow that there should be a discontinuance of the 
10 per cent, charge against Corbin to the extent of such disbursements. 
The same resuit is reached, however, by charging Corbin with interest 
at 10 per cent, upon ail receipts, and crediting him with interest at 
10 per cent, upon ail such disbursements. 

Five per cent, of the amount of proceeds o£ sales made by complain- 
ant under the contract, in cash and notes, equals $2,237.85, and for 
this amount he is entitled to a decree. It is équitable that the costs in 
the trial court where this resuit was made to appear should follow the 
recovery, and that complainant should bear the costs of the appeals 
to this court. 

The decree of the trial court is reversed, with direction to enter a 
decree as above indicated. 
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SANBORN, Circuit Judge (dissenting) . Ali agrée that the contract 
was that the lands should be put into a joint account of Corbin and 
Bowman, and that they should remain there for 10 years. The ques- 
tion is, what were the rights and remédies of the parties at the ex- 
piration of this 10 years? The court below found that at the end of 
the 10 years this joint account had to its crédit 6,445 acres of land 
worth $32,235, and notes and mortgages worth $11,600.55, and that it 
was indebted to Corbin in the sum of only $16,079.26, so that by the 
sale of the lands and notes it could be wound up, Corbin could get 
his , money out and profits to the amount of $27,746.35 could be 
realized, and it held that the agreement of the parties was that in 
this State of the facts Bowman was entitled to hâve thèse profits di- 
vided. After a studious considération of the record and of the opinion 
of my associâtes to the contrary, I am unable to agrée with them, and 
I concur with the court below in its construction of this agreement. 
The question is, did thèse parties agrée that if the joint account operated 
at the end of 5 years, and if at the end of 10 years it could be wound 
up so that Corbin could get his money out, Bowman should hâve half 
the profits ? My views upon this question are thèse : 

The question is, what was the contract? and there is no question 
whether or not time was its essence. If the contract was that if at 
the expiration of the 10 years Corbin had not got his money out Bow- 
man should hâve nothing but 5 per cent, on his sales, he is entitled 
to that only. But if it was that, if at the expiration of the 10 years 
the joint account and the contract which created it could not be wound 
up so that Corbin could get his money out, he should hâve the 5 per 
cent., but that if it could be so wound up he should hâve half the profits, 
then he is entitled to half the profits, because it could hâve been thus 
wound up. 

: What might hâve been the rights of the parties if the joint account 
had not operated within the first five years, or if Bowman had not faith- 
fully performed his part of the agreement, is irrelevant to the con- 
sidération or décision of this issue, because the joint account did oper- 
ate within the five years, and Bowman did perf orm his part of the con- 
tract, and the true answer to it is in thèse words of the letter of May 
12, 1877, which contain the proposition of Corbin that Bowman ac- 
cepted: 

"I will figure up exactly the cost as allowed the doctor, put them in to you 
on joint account to run 10 years at 10% annual interest; I to hâve my money 
out flrst, and when it cornes out you to hâve half the profits. I ^aut this 
limited to 10 years, because I dou't want it running indefinitely in case it 
don't work. * * * But the contract shall run for ten years. Then if 
at the expiration of ten years it cannot be wound up, and I get my money 
out, I ■wlU agrée that you will hâve 5% allowed ou ail sales that hâve beein 
made, so that you will, in any event, not be doing this absolutely for nothing." 

Bowman by his answer to this letter of May 21, 1877, did not in- 
tend to change, and did not reject or modify, any part of the provi- 
sion of this proposition relative to the continuance and the winding up 
of the joint account. When he wrote in that letter the words, "I am 
to sell the lands and turn over ail the proceeds to him until ail his money 
invested with 10^ interest is paid, etc., that at the end of the 10 years 
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if he shall not hâve recêived ail his money and interest out of the sales, 
the joint account shall be wound up and I shall hâve 5% for ail the 
lands I hâve sold, etc., etc., as will more fully appear by référence to the 
copy of the letter on yonr books," he was simply identifyhig the propo- 
sition he was accepting as the one contained in the letter of May 12, 
1S?7, as it was copied on the books of Corbin, and he was neither at- 
tempting to accurately state the proposition, as clearly appears by his 
repeated use of "etc.," and his référence to Corbin's books, nor to 
in any way reject or modify it. That he was not attempting to change 
and did not change it, but that he accepted it as it was written in Cor- 
bin's letter to which he referred, is demonstrated by thèse v;ords in 
a later part of his letter : 

"You may settle it down that I will accept that proposition fully and will 
do niy level tiest to sell the land and look after the taxes and do everything 
such a proposition implies whether expressed in It or not." 

The gist of the proposition and of the contract was that the lands 
should be put into a joint account of Corbin and Bowman, that Bow- 
man should sell thèse lands, that out of this joint account Corbin should 
be first paid his advances and interest, and that the profits should be 
divided between them. Ail the other provisions of the contract, the 
10 years during which the account and the sales should continue, its 
winding up, the payment of the 5 per cent, if upon its winding up it 
failed to pay out, were subordinate, modal, and incidental to this main 
purpose and substance of the contract. 

When Corbin's proposition was accepted, the lands were placed in 
the joint account of Bowman and himself. From the moment of the 
acceptance of this proposition by Bowman, Corbin held thèse lands in 
trust for the joint account of himself and Bowman, to permit the lat- 
ter to sell them for 10 years, to reimburse himself from the joint ac- 
count for his advances, and to divide the proiits of the sales and of the 
property in the joint account equally between himself and Bowman. 
When the 10 years expired he held them subject to this trust in this 
joint account under this contract. In the absence of an agreement rela- 
tive to the rights and remédies of the parties at the expiration of this 
10 years, there could be no doubt that any court of equity on the ap- 
plication of either of the cestuis que trust, Corbin or Bowman, would 
hâve decreed a winding up of the joint account, a sale of the trust 
property therein, the payment of Corbin's advances out of its proceeds, 
and the equal division of the remainder between them. The lands, 
notes, and mortgages in this joint account were charged with a trust to 
pay thèse advances and one half the remainder to Corbin, and by 
the same trust and to the same extent to pay the other half of the re- 
mainder to Bowman. Seymour v. Freer, 75 U. S. 202, 203, 206, 207, 
213, 214, 215, 19 L. Ed. 306; Shaeffer v. Blair, 149 U. S. 248, 256, 
257, 258, 13 Sup. Ct. 856, 37 L. Ed. 721. In Seymour v. Freer, the 
agreement was that Priée should buy the lands, that Seymour should 
pay for them and take the title in his name, that the lands should be 
sold within five years, and that Price should hâve one-half the profits. 
Price bought the lands, Seymour paid for them and took the title in his 
name, none of them were sold within the five years, and if they had 
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bèen sold at the expiration of the five years there would hâve been no 
profit. Nevertheless, tlie court held that Price was entitled to the en- 
forcement of the trust and to his share of the profits. It said : 

"We tliink Seymour took tlie légal title in trust for the purposes specified. 
A trust is where there are rights, titles, aud iiiterests in property distinct 
from the légal ownership. In such cases, the légal title, in the eye of the 
law, carries with it, to tlie holder, absolute dominion; but behiud it lie 
bénéficiai rights and interests in the same property belonging to another. 
Thèse rights, to the extent to whicji they exist, are a charge upon the prop- 
erty, ànd constitute an equity which a court of equity will protect and 
enforce whenever its aid for that purpose is properly invoked. Interests in 
ijçal estate, purely contingent, may be made the subjects of contract and 
ed'uitable cognizance, as between the proper parties. The object of the trust 
hère was to sell the property witliin the time liniited, and, after deducting 
from the proeeeds the outlay, witli: interest and taxes, to pay over to Price 
one-half of the residue. To this extent, Seymour was a trustée, and Price 
the cestui que trust. They had a joint luterest in the property. Seymour 
held the légal title, but the rights of Price were as valid in equity as thoee 
of Seymonr were at law. 

"If Seymour, witliin the tive years, had conveyed the property to one of 
liis children, by~way of advancement, oi* to a stranger, otherwise than upon 
a bona flde sale for its fair value, the grantee would hâve taken the title sub- 
ject to the trust upon which Seymour held It,. and a court of equity would hâve 
followed the property and dealt with it in ail respects as if the title had still 
remained in Seymour. If a valid sale had been made, the trust would hâve 
followed and bound the proceeds in like mànner as it bouud the property." 

So hère, at the expiration of the 10 years the lands and notes were 
charged with a trust to pay Bowman for the services he had rendered 
one-half of the profits, and were subject to his right to enforce the 
exécution of this trust in equity by a sale of the property and the ap- 
plication of the proceeds according to its terms, unless there was 
some clear and unequivocal agreement that this trust was discharged 
and that this right to enforce it in equity and to receive the benefit of 
it was forfeited. There was no such agreement. 

There was a provision that the joint account and the contract should 
run and be limited to 10 years, that Gorbin should hâve his money 
out first, and that Bowman should hâve half the profits. But there 
was no stipulation in this agreement that, if at the expiration of the 
10 years Corbin's money had not been paid out, Bowman should not 
receive or should forfeit his half of the profits or his équitable right 
to the customary sale of the trust property in chancery to pay the 
claim with which it was charged and to distribute the remainder 
among those who were equitably entitled thereto. On the other hand, 
the agreement was made in récognition of this right and on the as- 
sumption that it would be enforced. It reads : 

"Then, if at the expiration of ten years it cannot be wound up, and I 
get my money out, I will agrée that you will hâve 5% allowed on ail sales 
that hâve been made, so that you will, in any eveut, not be doing this abso- 
lutely for nothing." 

The contract was that Bowman should hâve the right, and should 
discharge the duty, to sell thèse lands for 10 years, and should hâve 
for his compensation one-half the profits; that to accomplish this 
resuit Corbin should put thèse lands into a joint account of Corbin 
and Bowman, and should thereby hold them and their proceeds in 
trust to repay his advances and interest and to divide the profits 
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equally between himself and Bowman ; and that, if at the expiration 
of the 10 years this joint account and trust could not be wound up 
so that Corbin could get liis money eut, he would pay Bowman 5 
per cent, on the sales he made so that he would "not be doing this 
absolutely for nothing." At the expiration of the 10 years the joint 
account, the trust property, and the contract which created it could 
be wound up in the customary method pursued by courts of equity 
to wind up trusts, joint accounts, and contracts of this nature by a 
sale of the property involved, Corbin could get his money out, and 
profits to the amount of $27,746.25. Why was not Bowman en- 
titled to one-half of thèse profits? The parties contemplated and 
agreed that at the expiration of the 10 years the joint account and 
the trust property therein should first be wound up and closed out; 
that, if its proceeds paid Corbin's money back and left a profit, Bow- 
man should hâve one-half of it. If they failed to pay Corbin's ad- 
vances so that no profits accrued, and so that Bowman could get noth- 
ing from the joint account, then, and in no other event, in order that 
Bowman might not do his work for nothing whatever, Corbin would 
pay him the 5 per cent, on the sales. As at the expiration of the 10 
years the joint account and the trust property therein could be wQund 
up, and Corbin could get his money out and a large profit thereby, 
Bowman was entitled to one-half of this profit, and he was not en- 
titled to 5 per cent, upon his sales. 

One of the prayers of the bill is that the complainant may bave 
"such other and further relief as may be just." The rights and 
equities of Bowman and his successor in interest, the complainant, 
were created and fixed by the contract of May, 1877, and in my opin- 
ion they hâve neither been forfeited nor destroyed by any of the mis- 
statements relative to their existence or extent found in the negotia- 
tions for a settlement in 1886, or in the pleadings of the complainant 
made at the time when the counsel who drew them was evidently er- 
roneously informed and hence alleged that Corbin's money and interest 
had been paid back to him before the expiration of the 10 years. In 
that supposed state of the facts the rights of the parties, in case it had 
not been so paid back, were immaterial, and an erroneous statement 
regarding them could not hâve worked an estoppel in any event, be- 
cause Corbin knew the contract as well as Holmes. Courts of equity 
do not forfeit just claims for thousands of dollars on account of ex- 
aggerated or mistaken statements of the rights or equities of litigants 
in their negotiations or pleadings, where they bave not misled their 
opponents to their injury. Nor are thèse various statements per- 
suasive to my mind of the meaning or effect of this contract, be- 
cause, for the reasons which bave been stated, the plain words of 
the agreement, in the light of the established rules and practice in 
equit_y, are in my judgment unambiguous, clear, and conclusive upon 
that question. 

In the discussion of the vital question in this case the amounts found 
by the court below hâve been used because it was immaterial to the 
argument whether Corbin should be allowed 7 per cent, or 10 per cent, 
upon the disbursements mentioned in the opinion of the majority. I 
agrée with them that he should be allowed 10 per cent., and with this 
modification the decree ought, in my opinion, to be affirmed. 
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EOGRRS et al. v. TENOBSCOT MIXING CO. et al. 

(Circuit Court of Appeals, Eiglith Circuit. June 27, 1907.) 

No. 2,421. 

1. ÇpEciFic Performance— Execution or Teust— Equitable Ownership ov 

Stock— SuFFiciENCY of Facts. 

The bill set forth thèse facts : B. and M. agreed that B. should procure 
options to purchase certain mining claims in M.'s name ; that they should 
organize a corporation with 500,000 shares of stock; that this stock should 
be issued to M., who should place 300,000 shares of it in the treasury of the 
corporation, transfer 50,000 shares to B., convey the options to the corpo- 
ration, and furnish the money, elther by loans to the corporation or by 
purchase of the capital stock, to pay the unpaid balances of the purchase 
priées of the miaing claims. B. procured the options. The corporation, the 
P. Co., was organized. M. eonveyed the options to it, took the 500,00() 
shares of stock, and placed 300,000 shares in the treasury. The P. Co. 
paid the unpaid balances of the purchase priées of the mining claims, and 
M. took the deeds thereof to himself. The complainants were the asslgns 
of 11,300 of the 50,000 shares of stock M. agreed to transfer to B., and 
they brought suit In etjulty against M. and the P. Co. to compel him to 
convey the mining claims to the corporation. 

Held: (1) The blll stated a good cause of action In equity to enforee 
spécifie performance of a contract relating to real estate and to compel the 
exécution of the trust created by the agreement and by the complète per- 
formance of it on the part of B. 

(2) The facts stated in the bill constituted the complainants the équitable 
owners of the 11,300 shares of stock assigued to them. 

(3) Equity rule 94 and the other rules applicable to stockholders' suits 
do not contrpl this suit, because complainants' cause of action existed 
independently of, and antedated, their rights as stockholders. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 47, Trusts, § 102.] 

2. APPEAL— .luBiSDICTION— ASSIGNMENT OF EBEORS REQUISITE TO OBJECTIONS 

FouNDED IN Procédure- Total Absence of Power NotIced Without. 

A defect of jurisdiction of the trial court, such as want of diversity ôf 
cltizenship, which cannot be waived, and which discloses the total absence 
of power in that court to take any affirmative action in the suit, will be 
noticed by the appel late court sua sponte, without exception or spécifica- 
tion of errer. 

But objections to the jurisdiction of the trial court, such as lack of 
proper service of a lawful summons, whlch condition the method of the 
exercise of the power of the court and which may be waived, must be 
presented to the appellate court by a proper asslgnment of errors, which 
gives the opposlng party an ôpportunity to prépare a proper record for 
their considération. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§ 2971.] 

3. Same^Cross-Erboes Not Assignable. 

Cross-errors are not assignable in a fédéral court. 
■ Parties who hâve secured ail the relief they seek cannot appeal or sue 
out a writ of error, nor can they, by assigning or argulng cross-errors, con- 
fer jurisdiction on a national appellate court to consider or détermine al- 
leged erroneous rulings not otherwlse presented. Guarantee Co. v. Phénix 
Ins. Co., 29 C. G.' A. 376, 379, 124 Fed. 170, 173. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 2, Appeal and Error, 
§947.] 

4. Removal DP Oauses—Jueisdiction— Indispensable Parties Only Oon- 

SIDERED. 

In a détermination of the jurisdiction of the national courts and the 
right to remove causes of action to them, indispensable parties only should 
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be consiclered, because ail others may be dismissetl or disregardcd if tbeir 
présence will oust or restrict the jurisdiction or the riglit. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Removal of Causes, 
§ 71.] 

5. Parties— Indispensable— Propee. 

An indispensable party is one who bas such an interest in the subject- 
matter of the controversy that a final decree between the parties before 
the court eannot be made without injuriously afCectlng bis interests or 
leaving the controversy in such a situation that its final détermination may 
be inconsistent with equity and good conscience. 

Every otber party who bas any interest in the controversy or the sub- 
ject-matter which is separable from the interest of the parties before the 
court, so that it will not necessarily be directly and injuriously affected 
by a decree which does complète justice between them, is a proper party. 

If a proper party is incapable of beinj? made a party to the suit because 
beyond the jurisdiction, or if his joinder would oust the jurisdiction of 
the court as to the other parties before it, the suit may proceed without 
him, and the decree will not affect his interests. 

The P. Co. is a proper, but not au indispensable, party to the suit, be- 
cause a decree which will do complète justice between the other parties to 
the controversy may be rendered without injuriously affecting its interests. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Parties, §§ 41, 53.] 

6. Action— Splitiing C.\use or Action— Assignée of Part may Maintain 

Suit in Equity. 

An assignée of a part of a crédit or of a chose in action eannot, without 
the consent of the obligor, maintain an action at law upon it. 

But such a part owner may maintain a suit in equity upon his claim, 
upon condition that he makes the owners of the other portions of the 
claim parties to the suit. 

And the assignée of a part of the interest of a cestui que trust in real 
or Personal property without the consent of the assigner may maintain 
such a suit to enforce the exécution of the trust. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Action, § 551.] 

7. Equity- DiSMissAL — Failuke to Make Otheh Part Owneks Parties 

Amendable— It will Not Sustaix Dismissal on Merits. 

The failure to make other part owners of the chose in action parties 
to such a suit is a curable defect, and it will not sustain a judguient of 
dismissal of the blll on the merits. The bill should be retained until the 
complainants bave reasonable opportunity to amend it and to bring in 
such part owners, or to show in their amended bill an excuse for their ab- 
sence, under the practice in equity in the fédéral courts. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 19, Equity, § 759.] 

8. Parties— Such Part Owners Necessary, but Not Indispensable, Parties. 

Under the old chancery rule such part owners would be necessary par- 
ties to the suit, and they should be joined, if praetieable. 

But under the modification of that rule which prevails in the fédéral 
courts they are not indispensable parties, and if they are beyond the juris- 
diction of the court, or if their présence would oust Us jurisdiction over 
other parties before it, the suit may proceed without them, because a de- 
cree which does complète justice between the parties before the court may 
be rendered without directly and Injuriously affecting their interests. 

9. CONTBACTS— PLEADING — AVERMENT OF IS OF WBITTEN CONTRACT, IF WRITINQ 

Requisitb. 1 

Where a writing is indispensable to a valid contract, a pleading of a 
eontraet which does not aiïirmatively disclose that it was made by paroi 
is a pleading of a written agreement, 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 23, Frauds, Statute of, 
{ 353.] 
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10. Teusts— Vendobs Trustées for Vendees. 

In equity, vendors of real estate and those claiming under them hold 
their titles in trust for their vendees. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 47, Trusts, § 123.] 

11. Equity — Adéquate liEMEDr— Action at Law is Not for Bkeach of Con- 

TRAOT TO CoNVEY LaND. 

An action at law does not afford an adéquate, remedy for the breacli of 
a contract to convey real estate or for a failure to exécute a trust witli 
which it is charged. 

12. SAME— MULriFARIOUSNESS— JOINDER OF TWO CAUSES FOR SaME KeLIEF IS 

NoT— No Multifabiousness Wheke Single Commun Point of Litiga- 

TION. 

A joinder of tvpo causes of action against the same party for tlie same 
relief, one against him as an indlvidual and one against liim as an offlcer, 
does not inake a bill multifarious. 

No bill is multifarious wliitîh présents a common point of litigatlon, the 
décision of which will afCect the cntire subject-matter and settle the rights 
of the parties to the suit. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 19, Equity, § 342.] 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of South Dakota. 

Thèse are appeals from two decrees in the same suit, one of which sustained 
the separate deuiurrer of the Penobscot Mining Company to tUe bill of the 
complainants and dismissed it, and the other of which sustained the separate 
demurrer of Alexander Maitland to the same bill and dismissed it. The suit 
was brought by Rogers, Rosenthal, Thomas, and Malouey against Maitland and 
the Penobscot Mining Company, to eompel Maitland to convey certain mining 
claims to the Penobscot Company, a corporation of South Dakota, to secure a 
decree that he hadi no right, title, or interest in thèse claims, to enjoin him 
from disposing of or Incuœbering them, and for gênerai relief. The facts 
stated in the bill upon which the complainants based their prayer were thèse: 
In the spring of 1902 IT. R. Byrns and the défendant Maitland made an agree- 
ment that Byrns should procure options to purchase three groups of mining 
claims situated in South Dakota in the name of Maitland; that they would 
organize a corporation with a capital stock of 500,000 shares, of the par value 
of $1 per share ; that this stock should be issued to Maitland ; that he should 
convey to the corporation ail the options, should returu 300,000 shares of stock 
to the treasury of the company, should convey to Byrns 50,000 shares, and 
should fumish the money to pay the unpaid balances upon the options and to 
further develop the properties, either by loans which he should make to 
the corporation or by the purchase of its treasury stock. Byrns obtained the 
options in Maitland's name and thus completely performed his part of the 
agreement. Maitland and Byrns organized the défendant, the Penobscot Min- 
ing Company. In accordance with their agreement, Maitland eonveyed the 
options to it, the 500,000 shares of stock were issued to him, and he placed, 
.300,000 shares of it in the treasury of the corporation. The unpaid balances 
owing upon the options were thereupon paid by the Penobscot Company for 
its own use and beneflt ; but the deeds of the mining claims were taken from 
the former owners to Maitland, and not to the company. In February, 1903, 
Byrns had assigned 1,000 of the 50,000 shares of the stock of the company 
to which he was entitled to one Adams, and thereupon, in pursuance of the 
former contract between him and Maitland, he and Maitland made a second 
agreement to the effect that the latter would transfer to Byrns 49,000 shares 
of the stock, less one-half of the shares which should ultimately be found to 
be due, to one Bradbum. The number of the shares due to Bradburn was de- 
termined to bè 13,000 before the commencement of this suit, so that the num- 
ber due to Byrns became 42,500. In April, 1903. Byrns sold and assigned this 
stock and ail his rights under his contract to the United States Mines Company. 
Subsequently this company transferred to the complainant Rogers 2,500 shares, 
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to tlie complainant Maloney 1,800 shares, and to the complaiuant Rosenthal 
7,000 shares of tbe capital stock of the Penobscot Company out of the shares 
coming to the United States Mines Company from Maitland uuder Byrus' as- 
signment, and Rosenthal assigned one-half of his 7,000 shares to the complain- 
ant Thomas. Maitland holds a majority of the stock and is the treasurer of 
the Penobscot Company, and he controls its board of directors. He has re- 
fused to convey the mining claims to the Penobscot Company, and has refused 
to assign or deliver to the complainants the shares of stock to which they are 
entitled. The complainants hâve demanded of the Penobscot Company that 
it bring suit to eompel a conveyance by Maitland of the mining claims to itself, 
and hâve demanded of Maitland and the Penobscot Company that they issue 
and deliver to them the shares of the capital stock of the Company which 
hâve been assigned to them, and the défendants hâve refused to do so. Upon 
this State of facts the court below sustained the demurrer of the défendants 
to the bill, upon the ground that the bill failed to show that the comjjlainauts 
were either the légal or équitable owners of stock of the Penobscot Company. 

Chambers Kellar, Eben W. Martin, and Norman T. Mason, for ap- 
pelants. 

William L. McLaughlin, Robert N. Ogden, and Adoniram J. Plow- 
man, for appellees. 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The demurrers of the défendants were separate. They were sus- 
tained on the merits and on the same ground — that the complainants 
did not show themselves to be either légal or équitable owners of stock 
of the Penobscot Company. The assignments of error specify this 
ruling alone. But counsel for the appellants contend that the court 
below was without jurisdiction of this case because the complainants 
were citizens, and the Penobscot Company was a corporation, of the 
State of South Dakota, and counsel for the appellees insist that the 
court was without jurisdiction because the défendants were not law- 
fully served with a légal summons. The first question is fundamental. 
It cannot be waived. It conditions the power of the court below to 
take any action in the case, except to remand the case to the state court 
from which it was removed, and an appellate court is not at liberty 
to disregard it, although the ruling upon it is not specified as error. 

The second objection assails the method of the exercise of the pow- 
er of the court. It relates to procédure only. It may be waived by 
appearance, by trial upon the merits, by failure to object at the proper 
time, and hence it should not be and may not be considered until an 
assignment of errors has been made which présents it and an oppor- 
tunity has been afforded both parties to prépare a record for its con- 
sidération by an appellate court. The appellees, who bave secured by 
the decree below ail the relief which they seek, cannot now appeal, 
nor can they confer jurisdiction upon an appellate court to hear, to 
consider, or to décide questions suggested by an assignment or by an 
argument of cross-errors. Guarantee Co. v. Phénix Ins. Co., 59 C. 
C. A. 376, 379, 124 Fed. 170, 173. They must await their defeat. If 
that never cornes, they will never suffer from the errors which they 
seek to suggest. If a decree is ultimately rendered against them, they 
354 F.— 39 
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will hâve an opportunity to secure a review of the rulings they chal- 
lenge. They cannot be now considered. We turn to the first question. 

Did the fact that the Penobscot Company was a corporation of the state 
of the citizenship of the complainants oust the jurisdiction of the Cir- 
cuit Court? In a détermination of the jurisdiction of the national courts 
and the right to remove causes of action to them, indispensable parties 
only should be considered, because ail others may be dismissed or dis- 
regarded, if their présence would oust or restrict the jurisdiction or the 
right. Boatmen's Bank v. Fritzlen, 135 Fed. 650, 658, 68 C. G. A. 288, 
296 ; Geer v. Mathieson Alkali Works, 190 U. S. 428, 432, 23 Sup. Ct. 
807, 47 L. Ed. 1122; Bacon v. Rives, 106 U. S. 99, 104, 1 Sup. Ct. 3, 
27 L. Ed. 69 ; Wormley v. Wormley, 8 Wheat. (U. S.) 421, 451, 5 L. 
Ed. 651 ; Wood v. Davis, 18 How. (U. S.) 467, 475, 15 L. Ed. 460 ; Sioux 
City Terminal R. & W. Co. v. Trust Co. of N. A., 82 Fed. 124, 126, 
27 C. C. A. 73, 75 ; Cella, Adler & Tilles v. Brown (C. C.) 136 Fed. 439, 
4:42 ; Cella v. Brown, 75 C. C. A. 608, 620, 144 Fed. 742, 754. An in- 
dispensable party is one who has such an interest in the subject-matter 
of the controversy that a final decree cannot be rendered between the 
other parties to the suit w^ithout radically and injuriously affecting his 
interest, or without leaving the controversy in such a situation that its 
final détermination may be inconsistent with equity and good conscience. 
Every other party who has any interest in the controversy or subject- 
matter which is separable from the interest of the other parties before 
the court, so that it will not necessarily be directly and injuriously af- 
fected by a decree which does complète justice between them, is a prop- 
er party to a suit. But he is not an indispensable party, and if his 
présence would oust the jurisdiction of the court the suit may proceed 
without him. Sioux City Terminal R. & W. Co. v. Trust Co. of N. A., 
27 C. C. A. 73, 75, 82 Fed. 124, 126. 

The foundation of this suit was the agreement of 1902 between Mait- 
land and Byrns and the latter's performance of it. Byrns contracted to 
obtain the options to purchase the real estate in Maitland's name, and 
in considération thereof M^itland agreed that he would put the title to 
the mining claims in the Penobscot Company, and that he would retain 
three-fourths and convey to Byrns one- fourth of the 200,000 shares of 
stock of the corporation which were to be issued for the options. It is 
true that Maitland's alleged agreement was not in terms to vest the title 
to the mining claims in the corporation, but to convey to it the options 
upon them. But it was so in légal eiïect, because he agreed to vest the 
title to the options in the company and either by loans or by the pur- 
chase of the treasury stock to furnish the money to pay the unpaid 
balances of the purchase prices of the claims. In the face of this agree- 
ment, with the title to the options in the company, he could not hold 
the title to the claims against the company, or against any party or 
privy to the agreement of 1902. As soon as the company paid the un- 
paid balances on the options, the vendors and Maitland, who took his 
deed from them, held the title to thèse claims in trust for the company 
and for the parties to the original agreement. Vendors of real estate 
and those claiming under them hold their titles in trust for their ven- 
dees. Bispham's Principles of Equity, § 364. The légal efifect, there- 
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fore, of Maitland's contract of 1903 was that he would vest the title 
to the mining claims in the Penobscot Company and the title to 50,000 
shares of its stock in Byrns, so that Maitland should hold the 150,000 
shares and Byrns 50,000, subject to any liability of the company for 
loans, or to any sales of treasury stock to Maitland to raise the money 
to pay the unpaid balances of the purchase priées under the options. 
Byrns completely performed his contract. He secured the options. 
Thereupon the contract became executed on his part and executory on 
Maitland's part. Thereafter Maitland held the options, the titles which 
followed them, and the 200,000 shares of stock he obtained by virtue 
of tho contract, in trust to convey the titles to the company and to trans- 
fer the 50,000 shares to Byrns or his assigns, and a perfect cause of ac- 
tion in equity had accrued to Byrns to enforce the spécifie performance 
of the contract and the exécution of the trust created under it. Howe 
V. Howe & Owen B. B. Co. (C. C. A.) 154 Fed. 830, decided May 1, 
1907. The complainants are assigns of Byrns and stand in his shoes. 
The relief they pray is that Maitland convey the titles to the mining 
claims to the company, that he bé enjoined from otherwise disposing 
of or incumbering them, and that they hâve such further relief as may 
be équitable. The Penobscot Company was not a party to the contract 
whose performance this suit is brought to enforce. Its interests can- 
not be injuriously afïected by any decree which shall finally adjudi- 
cate the controversy between the other parties to this suit, and the com- 
plainants seek no relief against it. That company was not, therefore, 
an indispensable party to tiie suit, and as the citizenship of the complain- 
ants and the défendant Maitland, the indispensable parties to it, was 
diverse, the court below had jurisdiction of it, and the motion to re- 
mand it to the state court was properly denied. 

Did the bill set forth facts sufficient to constitute a cause of action in 
equity ? The négative answer to this question rendered by the court be- 
low is based on its finding that the bill failed to show that the complain- 
ants were either légal or équitable owners of stock of the Penobscot 
Company. But this is not the ordinary suit by stockholders to protect 
or enforce the rights of their corporation, which its officers refuse to 
guard or urge, and it is not controlled by the rules which apply to such 
an action. The complainants' cause of action does not rest alone upon 
the fact that they are entitled to become stockholders of the Penol>> 
scot Company and hence to enforce its légal claims. Its foundation lies 
deeper. It inheres in the contract of 1902. It antedates the Penobscot 
Company, which is a mère créature or tool of that contract, and it would 
hâve existed if that company had never been. It accrued the moment 
Byrns procured and vested in Maitland the title to the options to pur- 
chase tlie mining claims. From that time Maitland held every right and 
title he acquired pursuant to that contract. He held the options, the 
title to the mining claims, the title to the 50,000 shares of stock, in trust 
for Byrns and his assigns according to the terms of ' that agreement. 
From that time Maitland was a trustée, and Byrns and his assigns were 
cestuis que trust, and a cause of action existed in their favor to en- 
force the exécution of the trust and the spécifie performance of the con- 
tract, and the rules of law and practice applicable to such a suit and not 
those applicable to a stockholders' action govern this proceeding. 
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The fact that a cause of action subsequeiitly accrued to the Penobscot 
Company and to its stockholders to compel Maitland to convey to the 
corporation the title to the mining claims cannot and does not destroy 
Or impair tlie antécédent right of Byrns and his assigns to enforce the 
exécution of the trust with which the property which Maitland acquired 
stood charged the moment Byrns' part of the contract of 1903 became 
executed and Maitland's part remained executory. Moreover, Maitland 
agreed by the contract of 1903 that he would transfer to Byrns 50,000 
shares of the stock of the corporation which he had agreed to organize, 
and as Byrns had performed his part of this agreement he and his as- 
signs became equitably entitled to a transfer of this stock from Mait- 
land, and, as equity deems that donc which ought to bave been donc, 
they became the équitable owners of this stock as sôon as the Penobscot 
Company was organized and the 300,000 shares were issued to Maitland 
for the options which Byrns had secured. 

Much is found in the briefs in this case about the contract of Feb- 
ruary, 1903, wherein Maitland in effect agreed to transfer to Byrns 
42,500 shares of the stock oif the Penobscot Company, and counsel 
argue this case as though that contract was the foundation of the 
rights of the complainants. But under the averments of the bill that 
agreement was made in pursuancC of the contract of 1902 and in con- 
sidération thereof, and its only effect was to reduce the number of 
shares to which Byrns and his assigns were entitled from 50,000 to 
42,500. If that agreement had never been made, Byrns and his as- 
signs would hâve been entitled to the 50,000 shares of stock. By that 
agreement he consentéd that 6,500 of his 50,000 shares should be given 
to Bradburn in settlement of a lawsuit. But the right of Byrns and 
his assigns to the conveyance by their trustée, Maitland, of the title 
to the mining claims to the company, which he organized pursuant to 
the agreement of 1902, remained unimpaired. 

The brief of counsel for the appellees bristles with arguments in 
support of the theory that the complainants are entitled to no relief, 
many of which overlook their right as cestuis que trust to enforce the 
exécution of the trust created by the performance by Byrns of the con- 
tract of 1902, and rest on the erroneous assumption that their only 
rights arise out of the agreement of 1903. They say (1) that the bill 
contains no allégation that the contract of 1902 was in writing, and 
that no valid agreement for the conveyance of any interest in real es- 
tate can be made by paroi, and no trust in relation to real estate can 
be created and declared save by a written instrument or by opération 
of law. But the bill contains an averment that Maitland and Byrns 
made the agreement of 1902 in relation to real estate which is specific- 
ally described in the bill, and it does not show that this contract was 
not in writing, and where a written agreement is indispensable to a 
valid contract a plea of a contract which does not affirmatively disclose 
the fact that it was made by paroi is a plea of a written agreement. 
Barnsdall v. Waltemeyer, 142 Fed. 415, 417, 73 C. C. A. 515, 517; 
Wilhite v. Skelton, 78 C. C. A. 635, 149 Fed. 67, 71. And where an 
agreement relative to the conveyance of real estate is executed by one 
of the parties and executory on the part of the other, the latter holds 
his interest therein by opération of law, in trust for the former in ac- 
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cordance with the terms of the contract. Bispham's Principles of 
Equity, § 364; Howe v. Howe & Owen B. B. Co., supra. 

They say: (2) That the contract is indefinite as to the time when 
the stock is to be transferred and as to the amount to be conveyed to 
Byrns, Traver, and Bradburn. But the time was immediately after 
Maitland received the 200,000 shares, and the amount was definite 
in the contract of 1903, and any uncertainty in the subséquent con- 
tract of 1903 became cèrtainty before this suit was instituted. (3) 
That the contract of 19.03 was a mère offer to sell personal property; 
(4) that the complainants had an adéquate remedy at law; (5) that 
the contract was not mutual, in that Byrns, Bradburn, and Traver did 
not agrée to accept the stock; and (6) that the contract of 1903 was an 
agreement to transfer stock, personal property, and is therefore incap- 
able of spécifie performance. But the suit is to enforce the exécution of 
the trust created by Byrns' performance of the agreement of 1908. 
While the court may undoubtedly decree in this suit that Maitland 
shall convey the shares of stock, because it may do complète justice 
between the parties, the gravamen of the bill is the spécifie perform- 
ance of the contract of 1902 and the exécution of the trust created un- 
der it. The chief subject of that contract was real estate, and the 
main relief sought hère is Maitland's conveyance of that real estate 
to the Penobscot Company in exécution of the trust created under that 
agreement. An action at law fails to afford an adéquate remedy for 
the breach of a contract to convey real estate, or for a refusai to ex- 
écute a trust with which it is charged, because it will not place the 
parties in the same situation in which they were before the agree- 
ment was made, and because it is not prompt, complète, and efficient. 
Boyce's Ex'r v. Grundv, 3 Pet. (U. S.) 215, 7 L. Ed. 655 ; Williams 
V. Neelv, 134 Fed. 1, 'lO, 67 C. C. A. 171, 180, 69 L. R. A. 232; 
Castle Creek Water Co. v. Citv of Aspen, 76 C. C. A. 516, 518, 146 
Eed. 8, 11 ; Wilhite v. Skelton, 78 C. C. A. 635, 149 Fed. 67, 72. The 
contract was mutual. Byrns agreed to purchase and did obtain op- 
tions for which the 200,000 shares of stock were issued to Maitland. 
Byrns became a cestui que trust and Maitland the trustée of one- 
fourth of the title to thèse lands, of one-fourth of the Penobscot Com- 
pany, which Maitland controlled, and of one-fourth of the 200,000 
shares of stock, for the benefit of Byrns and his assigns. The subsé- 
quent assignments of Byrns and his assigns conveyed separate and 
definite interests in this property held in trust by Maitland, ^^'""/soooo 
to Rogers, ^^"''/soooo to Maloney, ^'""/.'joooo to Rosenthal, and ^^""/soooo 
to Thomas, and thereby constituted them cestuis que trust of Mait- 
land, entitled to ail the rights and remédies of their original assigner 
Byrns. It is said that the bill fails to comply with rule 94 in equity. 
But that rule is inapplicable to this case, because the rights of the 
complainants are not founded on their ownership or rights in the 
stock of the Penobscot Company alone, but in the prior agreement of 
1902, which antedates that corporation, and from which that companj^ 
sprang. 

Counsel insist that the bill is multifarious, in that it unités a caiJ.se 
of action against Maitland, the individual, with one against Maitland, 
the officer of the corporation. But no relief is prayed against him in 
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his représentative character, and ail that is averred of him as an officer 
is but incidental to the statement of the cause of action against him as 
an individual. Moreover, this bill présents a common point of litiga- 
tion, the décision of which will affect the entire subject-matter and 
settle the rights of ail the parties to the suit, and no bill is niultifarious 
which présents such a common point. Brown v. Deposit Co., 128 U. 
S. 403, 9 Sup. Ct. 127, 32 L. Ed. 468; Hayden v. Thompson, 17 C. C. 
A. 592, 71 Fed. 60 ; Kelley v. Boettcher, 29 C. C. A. 14, 85 Fed. 55 ; 
Curran v. Campion, 39 C. C. A. 36, 29, 85 Fed. 67, 70. Nor is a 
bill which unités a cause of action on behalf of the complainants and 
a cause of action on behalf of a corporation défendant, where the same 
facts sustain each cause and warrant the same relief. Jones v. Mis- 
souri-Edison Electric C©., 75 C. C. A. 631, 643, 646, 144 Fed. 765, 
777, 780. The bill in hand is not multifarious. 

Counsel argue that the separate demurrer of the Penobscot Com- 
pany was properly sustained because no cause of action for the trans- 
fer by the company of the stock to the complainants is stated in the 
bill and no relief against it is prayed. Thèse facts tend to sustain the 
position that this corporation was not an indispensable party to the 
suit. But every party who has an interest in the controversy or sub- 
ject-matter separable from the interest of other parties to the suit, 
so that it will not be directly and injuriously affected by a decree which 
does justice between them, although not an indispensable party, is a 
proper party to a suit in equity, and may be lawfully joined. The 
Penobscot Company has such an interest, because the relief sought by 
the complainants is the conveyance to it of the titles to the mining 
claims held by Maitland. It is therefore a proper party to the suit. 
It is not indispensable that ail the parties to a suit in equity should 
hâve an interest in ail the matters contained in the litigation. It is 
sufficient if each party has an interest in some essential matter involyed 
in the suit and thèse matters are connected with the others. Brown v. 
Deposit Co., 128 U. S. 403, 412, 9 Sup. Ct. 127, 32 L. Ed. 468; Jones 
V. Missouri-Edison Electric Co., 75 C. C. A. 631, 646, 144 Fed. 765, 
780. 

Another contention of counsel for the appellees is that the convey- 
ances of Byrns and his assigns made the complainants "assignées of 
distinct moieties" of the rights and interests of Byrns, and that they 
cannot maintain a suit for the spécifie performance of the contract with 
him, because a portion of a crédit or of a chose in action cannot be as- 
signed without the assent of the debtor. It is true that an assignée of 
part of a crédit or of a chose in action founded thereon cannot maintain, 
without the assent of the debtor, an action at law thereon, because a 
creditor may not split his cause of action and subject the debtor to the 
annoyance of several actions to recover a single claim. Mandeville v. 
Welch, 5 Wheat. (U. S.) 277, 288, 5 L. Ed. 87 ; Thomas v. Mining Co., 
54 Cal. 578 ; Russell v. Ferguson, 9 Martin 647 ; Weinstock v. Bell- 
wood, 75 Ky. 139 ; Burditt v. Porter, 31 Atl. 955, 63 Vt. 296, 25 Am. 
St. Rep. 763 ; Shankland v. City of Washington, 5 Pet. (U. S.) 389, 395, 
8 L. Ed. 166 ; Carter v. Nichols, 5 Atl. 197, 58 Vt. 553 ; Crosby v. Lcop, 
13 111. 625, 628; Otis v. Adams, 27 Atl. 1092, 56 N. J. Law. 38; 
Milroy v. Spurr, etc., Co., 43 Mich. 231, 5 N. W. 287; Snedden v. 
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Harmes, 5 Colo. App. 477, 39 Pac. 68. Décisions may also be found 
which erroneously apply this rule to suits in equity. Burnett v. Cran- 
dall, 63 Mo. 410 ; Getchell v. Maney, 69 Me. 442, 444, 40 Am. Rep. 
388 ; Johnson County v. Bryson, 37 Mo. App. 341, 349 ; Fourth Na- 
tional Bank v. Noonan, 88 Mo. 372, 377 ; Cook v. Bidwell (C. C.) 8 Fed. 
452, 456; Appeals of City of Philadelphia, 86 Fa. 179, 182 ; C. & N. W. 
R. Co. V. Nichols, 57 111. 464, 466; Kansas City, M. & B. R. Co. 
V. Robertson, 19 South. 432, 109 Ala. 296; Insurance Co. v. Bullene, 51 
Kan. 764, 774, 33 Pac. 467 ; Léonard v. M., K. & T. Ry. Co., 68 Mo. 
App. 48, 50 ; Bosworth v. Jacksonville Nat. Bank, 12 C. C. A. 331, 64 
Fed. 615; Skobis v. Ferge, 78 N. W. 426, 429, 102 Wis. 588; Kiddoo 
Bros. V. Dalton, 73 Mo. App. 667. 

But the settled rule of the national courts and the gênerai and rational 
rule is that the assignée of a part of a crédit or of a chose in action or of 
property in the custody of another may enforce his claim by a suit in 
equity, for the very reasons that he cannot do so, and hence has no ad- 
équate remedy, at law, and that he may make the assignor and ail the 
assignées parties to the suit, so that the debtor will be subject to but 
a single action. Fourth Street Bank v. Yardley, 165 U. S. 634, 644, 17 
Sup. Ct. 439, 41 L. Ed. 855 ; Trist v. Child, 21 Wall. (U. S.) 441, 447, 
22 L. Ed. 623 ; Peugh v. Porter, 112 U. S. 737, 742, 5 Sup. Ct. 361, 
28 L. Ed. 859 ; James v. Newton, 142 Mass. 366, 372, 378, 8 N. E. 122, 
56 Am. Rep. 692 ; Richardson v. White, 167 Mass. 58, 60, 44 N. E. 
1072 ; Warren v. First Nat. Bank, 38 N. E. 122, 125, 140 111. 9, 25 L. 
R. A. 746; Grain v. Aldrich, 38 Cal. 514, 521, 99 Am. Dec. 423; 
National Exchange Bank v. McLoon, 73 Me. 498, 40 Am. Rep. 388 ; 
Lanigan v. Bradley, etc., Co., 50 N. J. Eq. 201, 24 Atl. 505 ; Field v. 
Mayor, 2 Seld. (N. Y.) 179, 188, 57 Am. Dec. 176 ; Pomeroy, Eq. Jur. 
p. 2563, § 1280, and cases cited in the notes. And a party for whom 
real or personal property is held in trust may convey a part of his in- 
terest therein without the consent of his trustée, and his assignée may 
maintain a suit in equity to enforce the exécution of the trust. The as- 
signée of a part of the interest of a cestui que trust has the same right 
as had his assignor to compel the performance of the trust. Palmer v. 
Stevens, 15 Gray (Mass.) 243 ; Buck v. Swazey, 35 Me. 41, 56 Am. Dec. 
681 ; Pomeroy, Eq. Jur. (2d Ed.) § 989 ; Honnett v. Williams, 66 Ark. 
148, 152, 49 S. W. 495 ; Whipple v. Fairchild, 139 Mass. 263, 265, 30 
N. E. 89 ; Clark v. Crego, 47 Barb. (N. Y.) 599, 614; Putnam v. Story, 
132 Mass. 205, 210. 

But counsel insist that there was a defect of parties to this suit, be- 
cause Byrns, the assignor, and the United States Mines Company and 
Bradburn, assignées of parts of Byrns' interest, are not parties to the 
suit, and, while the complainants state in their bill that they bring this 
suit on behalf of themselves and ail others similarly situated, they do not 
aver that the others are too numerous to be joined, that their joinder 
would oust the jurisdiction of the court, nor do they set forth any other 
fact which might excuse their failure to bring the other assignées of 
parts of the claim of Byrns into this suit. The rule in the national 
courts regarding the necessity of bringing in parties to suits in equity, 
and the reasons for it, hâve been thus stated by this court: 
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"The gênerai rule In eliancery is that ail those whose présence is necessary 
to a détermination of the entire controversy must be, and ail those who hâve 
no interest in the litigation between the immédiate parties, but who hâve an in- 
terest in the subject-matter of the litigation vi'hich may be conveniently set- 
tled tberein, may be, made parties to it. The former are termed the necessary, 
and the latter the proper, parties to the suit. The limitation of the juris- 
dietion of the fédéral courts by the citizenship of the parties, and the inabiiity 
of those courts to briug in parties beyond their jurisdiction by publi(!ation, bas 
resulted in a modification of this rule, and a pructical division of the possible 
I)arties to suits in equity in those courts into indispensable parties and proper 
parties. An indispensable party is one who has such an interest in the sub- 
ject-matter of the controversy that a final decree between the parties before the 
court cannot be made without aiîeeting bis interests, or leaving the controversy 
in such a situation that its final détermination may be inconsistent with equity 
and good conscience. Every other party who has any interest in the con- 
troversy or the subject-matter which is separable from the interest of the 
parties before the court, so that It will not be immediately affected by a decree 
which does complète justice between them, is a proper party. Every indis- 
pensable party must be brought into court, or the suit will be dismissed. The 
complainant may join every proper party who would hâve been a necessary 
part}' under the old chancery rule, unless his joinder would oust the jurisdic- 
tion of the court as to the parties before it, or unless he is incapable of being 
made a party by reason of his absence from the jurisdiction of the court or 
otherwise. If, however, such a party is incapable of being made a party, or 
if his joinder would oust the jurisdiction of the court as to the parties before 
it, the suit may proceed without him, and the decree will not afCect his inter- 
ests. Rev. St. §§ 737, 738 [U. S. Comp. St. 1901, p. 587]; Equity Rule 47; 
Chadbourne's Ex'rs v. Coe, 2 C. C. A. 327, 51 Fed. 479, 480, 481; Shields v. 
Barrow, 17 How. (U. S.^ 130, 139, 15 L. Ed. 158; Ribon v. Rallroad Co., 16 
Wall. (U. S.) 446, 450, 21 h. E. 367 ; Coiron v. Millaudon, 19 How. (U. S.) 113, 
15 L. Ed. 575; AVilliams v. Baukhead, 19 Wall. (U. S.) 563, 22 L. Ed. 184; 
Kendig v. Dean, 97 U. S. 423. 24 L. Ed. 1061; Alexander v. Horner, 1 McOrary 
(U. S.) 634, Fed. Cas. No. 169; Cole Silver Min. Co. v. Virginia & Gold Hill 
Water Co., 1 Sawv. (U. S.) 685. Fed. Cas. No. 2,9iX>." Sioux City Terminal 
R. & W. Oo. V. Ti-ust Co. of N, A.. 27 0. C. A. 73, 75, 82 Fed. 124, 126 ; Wood 
v. Dummer, 3 Mason (U. S.) 308, 30 Fed. Cas. 435 (No. 17,944). 

Byrns is not a necessary party to this suit because he has assigned ail 
his interest. Perry on Trusts, § 882 ; Goodson v. EUisson, 3 Russ. 583. 
But the United States Mines Company and Bradburn are necessary 
parties under the old chancery rule, because their présence is requisite 
to a détermination of the entire controversy which has arisen under the 
right of Byrns. They are not, however, indispensable parties under the 
rule of the national courts, because a final decree can be rendered herein 
between the complainants and the défendants, which will completely ad- 
judicate their rights, without binding or injuriously affecting the rights 
of the Mines Company and Bradburn. The Mines Company and Brad- 
burn should therefore be brought into this suit and made parties .to the 
bill, unless the complainants make it appear by proper averments tbere- 
in either that they are absent from the jurisdiction of the court, or that 
their joinder would oust its jurisdiction as to the parties before it, or 
that the parties similarly situated with the complainants are so far un- 
known or so numerous that the complainants may maintain this suit 
under the established rules of practice in equity on behalf of themselves 
and ail others similarly situated, without bringing the latter into the 
suit by name. Story's Eq. PL §§ 96, 113, 114a, 120, 131, 134; Hoe v. 
Wilson, 76 U. S. 501, 19 L- Ed. 762. 

But this defect of parties will not sustain a decree of dismissal of a 
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bîU on the merits, or upon the ground that there îs no equîty in it. In 
the case of such a defect the bill must be retained, opportunity must be 
given to the complainants to amend it and to bring in the necessary ab- 
sent parties, or to show why it is impracticable to join them, and only 
upon their failure so to do after reasonable opportunity may the bill 
be dismissed on this account. Hoe v. Wilson, 76 U. S. 501, 504, 19 
L. Ed. 763 ; Wood v. Dummer, 30 Fed. Cas. 438 (No. 17,944) ; 2 Per- 
ry on Trusts (4th Ed.) § 881. 

Our conclusions are that this bill shows that this is a suit to enforce 
spécifie performance of Maitland's agreement with Byrns in 1902, and 
to compel the exécution of the trust which was created by that agree- 
ment and by its performance on the part of Byrns ; that it is not con- 
ditioned by the rules of practice which govern stockholders' suits ; 
that the complainants, the assignors of definite parts of the rights of 
Byrns, are qualified to maintain the suit; that in equity they are the 
owners of the stock of the Penobscot Company, which appears from 
the bill to hâve been assigned to them under Byrns ; and that they hâve 
a good cause of action for the relief they seek, but that their bill shows 
a defect of parties. The decrees below, that there was no equity in the 
bill and that it be dismissed upon the merits, were therefore erroneous. 
They must be reversed, and the case must be remanded to the court 
below, with directions to permit the complainants within a reasonable 
time to amend their bill and to bring in other proper parties, or to 
show by their amendment why they should not pursue this course, and 
to take further proceedings not inconsistent with the views expressed in 
this opinion. It is so ordered. 



MORRISON et al. v. BURNETTE3 et al. 

(Circuit Court of Appeals, Eighth Circuit. Jnly 10, 1907.) 

No. 2,529. 

1. Appkai, and Ebeor— Assignment Requisite fob Ebrobs Not Jtjrisdiction- 

Ai^— Cross-Eeroes Not Assignable. 

An appeJlate court will notice without objection or assignment the lack 
of jurisdiction of an inferior court. 

But alleged errors in tlie exercise of its jurisdiction can be presented 
only by appeal or writ of error and a proper assignment of errors. Cross- 
errors are not judicable in a fédéral appellate court. 

[Ed. Note. — For cases in jwint, see Cent. Dig. vol. 2, Appeal and Error, 
§ 1166 ; vol. 3, Appeal and Error, §§ 2968, 2971.] 

2. Appeal— Record— Bill of Exceptions— Unnecessaey in Equity. 

A bill of exceptions bas no function and Is unnecessary in an equity 
proceeding in the absence of a trial of some issue by a juiy, beeause tbe 
appeal brings the entire record, ineludlng the évidence, objections, and 
exceptions, to the appellate court. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§ 2437.] 
S. Courts — Appeals to Court op Appeals of Indian Teeeitoey Takbn as to 
CouET of Appeals of Eighth Circuit. 

Appeals to the Court of Appeals of the Indian Territory from orders, 
judgments, and decrees of the trial courts made in the exercise of their 
probate jurisdiction must be taken, and the practice therein is governed. 
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by the metliod of taking and the practice in appeals from the Circuit 
Courts to the Circuit Court of Appeals of the Eighth Circuit (Act Mareh 
3, 1905, c. 1479, § 12, 33 Stat. 1081 [U. S. Comp. St. Supp. 1905, p. 150]), 
and not hy sections 1385, 1386, Mansf. Dig. Arli. 

4. IsDiANS— Miî«oRs' Allotments— Secretaby of Interiob has No Jubisdic- 

TION OF LeASES of. 

Leases of allotments of Indian minors in the Indian Territory, conflrmed 
and approved by the trial courts of that territory since April 26, 1906, 
are not subject to the approval or disapproval of the Secretary of the 
Interior, but the orders of the courts confirniing and approving them are 
final. 

5. Appeal And Ebror— FinaI, Décision— Obdeb Avoidikg Confirmation or 

Sale of Lease is. 

A décision which completely détermines the rights of parties in the 
pending proceeding, who are not jointly liable with others, is a final déci- 
sion, revlewable by appeal or wrlt of error under the acts of Cougress. 

An order which avoids a confirmation of a sale and an approval of a 
lease of an allotment of an Indian minor is a final décision, because it 
completely détermines the right of the purehaser thereuuder. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 2, Appeal and Error, 
§ 381.] 

6. Jitdicial Sales— Avoidance—Effect of Rule TIiat Courts Hâve Power 

OvER Orders and Decrees During Tehm. 

The gênerai rule that the courts hâve power over their judgments, de- 
crees, and orders during the term at which they are rendered does not 
give them jurisdiction to avoid confirmed judicial sales without cause at 
the term at which they are conflrmed, because the rights of purchasers 
vest thereunder upon confirmation. 

The only effect of this rule on such sales is to enable the courts to con- 
sider alleged causes for avoiding them during the term on motions or 
orders to show cause upon due notice, without the flling of formai bills 
for that purpose. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 31, .Tudicial Sales, 
§§ 72, 80.] 

7. Same— Before Confirmation Opening for Furtheb Bids Allowable fob 

Great InadeQuacy of Price and Slight Unfairness. 

A suecessful bidder under an order or decree of court at a sale which 
is subject to confirmation by the court is a purehaser from the announce^ 
ment of the sale to him by the officer, and may thereafter be comi)elled 
to complète bis purchase. 

Before confirmation a sale will not be set aside for mère inadequacy of 
priée, unless it is very great; yet, if the inadequacy be great, slight clr- 
cumstauces of unfairness in the conduct of the party benefited will be 
suflicient to open it for farther bids. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 31, Judicial Sales, 
§ 53.] 

8. Same— VoiDABLE After Confirmation for Fraud ok Mistake Only— It 

MAY Not be Opened for Betteb Bids. 

After confirmation of a judicial sale the rights of the purehaser hâve 
vested. Neither inadequacy of price, nor offers of higher priées, nor any- 
thing but fraud, mistake, accident, or some other cause for which equity 
would avoid a lilce sale between private parties, will warrant a court in 
avoiding the sale or in opening it for other bids. 

[Ed. Note. — l'or cases in point, see Ceut. Dig. vol. 31, Judicial Sales, 
§§06,77.], 
(Syllabus by the Court.) 

Appeal from the United States Court of Appeals in the Indian Ter- 
ritory. 
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Pursuant to an order of the United States Court in tlie Western District of 
Indian Territory, wljich' has ttie Jurisdietlon of a probate court, a iease of 
160 acres of minerai land which had t)een allotted to Edith Durant,, a minor 
Indian, was advertised for sale on sealed bids by Mouday Durant, her guardian, 
and on the day of sale, March 5, 1906, the highest bonus bid for It was $3,490, 
and this bid was made by Robert W. Morrison, Charles W. S. Cobb, John E. 
MeKinney, William .T. Breene, and Frank M. Breene, who are now the appel- 
lants in this case, and will hereafter be so styled. The Laurel Oil & Gas 
Company, a corporation, one of the appellees, bid at the saœe time at this 
sale $2,850 for this Iease. On March 7, 1906, the appellants deposited the 
$3,490 with the court, and on March 9, 1906, the guardian executed the Iease 
of the land to the appellants, and they applied to the court for the confirma: 
tion of the sale and the approval of the Iease. After notice to ail parties in 
interest, and a hearing, the court on June 11, 1900, "ordered, adjudgcd, and 
deereed that the Iease executed by Monday Durant, guardian of Edith Durant, 
minor, on the 9th day of March, 1906, [to the appellants] be, and the same is 
hereby, in ail things approved, ratified, and eonflrmed." On the uext day tlie 
Laurel Company, the unsuecessful bidder at the former sale, made a motion 
for leave to bid again for the Iease of this land, and ofEered to bid a bonus of 
$8,000. Thereupon the court set aside the order of June 11, 190C, for the 
sole reason that a higher bonus could be obtained, and on June 14, 1906, it 
sold a Iease of 80 acres of this land on the same ternis as the former to the 
Galbraith Oil & Gas Company for a bonus of $16,800 and a Iease of the other 
80 acres on the same terms to the Laurel Oil & Gas Company for $2,000. The 
leases to thèse parties were subsequently made by the guardian, and the court 
eonflrmed thèse sales and approved thèse leases. The appellants then sued 
out a writ of error from the Court of Appeals of the Indian Territory to re- 
verse the order which set aside the decree of confirmation of the sale and of ap- 
jiroval of the Iease to them, and they also ap])ealed from that oyder. The 
Court of Appeals of the Indian Territory Consolidated the two cases, heard 
them as an appeal in equity, and afflrnied the order below, beeause the court 
was evenly divided in opinion. The appellants hâve brought the latter judg- 
ment hère by writ of error. and also by appeal. 

Since the case came to this court the controversy over the 80 acres leased 
to the Galbraith Oil & Gas Company has been settled, and the only dispute 
remaining relates to the 80 acres leased to the Laurel Oil & Gas Company 
under. the second Iease. 

W. J. Breene and J. J. Shea (W. B. Homer and Edmond C. Breene, 
on the brief), for appellants. 

George A. Murphey (William T. Hutchings and William P. Z. Ger- 
man, on the brief), for appellees. 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

As this is a proceeding in equity, the writ of error must be dis- 
missed, and the case must be considered and decided upon the appeal, 
and it is so ordered. 

The real question in the case is : May a court of equity, during 
the term at which the confirmation is made, lawfully avoid an executed 
judicial sale which it has confirmed, on the sole ground that a larger 
price may be obtained by a second sale? 

Before entering upon the considération of this question some pre- 
liminary objections must be considered. Counsel for the appellees 
insist that this issue is not within the jurisdiction of this court (1) 
beeause the writ of error issued by the Court of Appeals of the In- 



620 154 H'BDEEAL, KBPORTER. 

dian Territory to the trial court was not allowed by any judge of tlie 
former court or by the trial judge; (3) because the pétition for the 
writ of error and the assignment of errors thereon show no filing 
marks; and (3) because the assignment of the errors of the trial 
court was not filed until 36 days after the appeal was taken. And 
they cite U. S. v. Goodrich, 54 Fed. 21, 4 C. C. A. IGO, and Flahritv 
V. Union Pac. Ry. Co., 56 Fed. 908, 6 C. C. A. 167. But thèse ob- 
jections do not assail the jurisdiction of the Court of Appeals of 
the Indian Territory, for this is a proceeding in equity reviewable 
by appeal, a:n appeal was taken, and that court had ample power to 
hear and décide the merits of the cases upon that appeal, either upon 
an assignment of errors filed out of time or without any assignment 
whatever. A hearing on an assignment filed too late may bave 
been error, but it was not jurisdictional error. It related merely to 
the method ôf the exercise by the appellate court of its undoubted 
power, and not to its total want of jurisdiction, and hence it is re- 
viewable in this court only upon an appeal and a proper assignment 
of errors. Rogers v. Penobscot Mining Co., 154 Fed. 606, decided at 
this term. The appellees bave taken no appeal, and they cannot in- 
voke the jurisdiction of a fédéral appellate court to consider or décide 
questions of this nature by an assignment or bv an argument of cross- 
errors. Guarantee Co. v. Phénix Ins. Co., 59' C. C. A. 376, 379, 124 
Fed. 170 173. 

Another objection is that the record contains no bill of exceptions. 
But no bill of exceptions is requisite in a proceeding in equity, be- 
cause the appeal brings the entire record to the appellate court. Dodge 
V. Norlin. 66 C. C. A. 425, 431, 133 Fed. 363, 369 ; Teller v. U. S., 
49 C. C. A. 263, 111 Fed. 119. 

Counsel argue that the appeal in this case was not taken in accord- 
ance with the method prescribed by Mansfield's Digest of the Laws 
of Arkansas for appeals from probate courts to circuit courts (sec- 
tions 1385, 1386) and that on such an appeal a bill of exceptions is 
essential. But Congress has provided that appeals from the United 
States Courts in the Indian Territory to the United States Court of 
Appeals in the Indian Territory should be taken in the same manner 
as is provided in cases taken by appeal from the Circuit Courts of 
the United States to the Circuit Court of Appeals of the United States 
for the Eighth Circuit. Act March 3, 1905, c. 1479, § 12, 33 Stat. 
1081 [U. S. Comp. St. Supp. 1905, p. 150]. This appeal was so taken. 
No bill of exceptions is required to bring the entire record before 
this court in a suit in equity on an appeal from a Circuit Court, and 
hence none was essential to do so in the Court of Appeals of the Indian 
Territory. Sections 1385 and 1386 of Mansfield's Digest are not in 
force in the Indian Territory, and the act of Congress must prevail. 

Another contention is that the merits of this case are not review- 
able hère, because the sale and the lease to the appellants were sub- 
ject to the approval of the Secretary df the Interior, and hence the 
order which avoided their confirmation was not a final order. The 
United States Courts in the Indian Territory bave the powers of 
courts of probate. Act May 2, 1890, c. 182, | 31, 26 Stat. 94; Act 
April 38, 1904, c. 1824, § 2, 33 Stat. 573. The act of Congress which 
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approved and ratified the supplemental agreement between the com- 
missioners of the Creek Nation of Indians and the United States, 
which was approved June 30, 1902, provided that leases by Creek 
citizens for minerai purposes might be made with the approval of 
the Secretary of the Interior, but not otherwise. Act June 30, 1902, 
c. 1323, § 17, 32 Stat. 504. By the act to provide for additional Unit- 
ed States judges in the Indian Territory, approved July 28, 1904, Con- 
gress enacted that "full and complète jurisdiction is hereby confer- 
red upon the district courts in said Territory (the Indian Territory) 
in the settlement of ail estâtes of decedents, the guardianships of 
minors and incompétents, whether Indians, freedmen, or otherwise." 
33 Stat. 573, c. 1824, § 2. By the act of March 3, 1905, making ap- 
propriations for the expenses of the Indian Department and for ful- 
filling treaty stipulations with the Indian tribes, the Secretary of the 
Interior and the Attorney General were empowered to investigate 
leases of allotted lands in the Indian Territory and to bring suits to 
cancel them for fraud. But the act expressly provides that "no lease 
made by any administrator, executor, guardian or curator which has 
been investigated by and has received the approval of the United States 
court having jurisdiction of the proceeding shall be subject to suit or 
proceeding by the Secretary of the Interior or Attorney General," 
and that "no lease made by any administrator, executor, guardian or 
curator shall be valid or enforceable without the approval of the court 
having jurisdiction of the proceeding." Act March 3, 1905, c. 1479, 
33 Stat. 1060. On April 15, 1905, the Secretary of the Interior adopt- 
ed régulation Nô. 15, which reads thus: 

"In cases of transfers, leases, and sales to which minors are parties grantor, 
the transfer, lease or sale niust be made by a guardian, and the lease, deed, 
or instrument of conveyance must be accompaniod by certified copies of the 
orders of the proper court appolnting the guardian and authorizing him to 
make such transfer, lease, or sale, and It must be fully understood that the 
department reserves the right to use any means at its disjjosal for the purpose 
of ascertaining whether the considération glven is tlie fair value of the land, 
and whether the proposed lease or sale is for the best interests of the Indian." 

By the act to provide for the final disposition of the affairs of the 
five civilized tribes in the Indian Territory approved April 26, 1906 
(Act April 26, 1906, c. 1876, 34 Stat. 137, 145, 148) commonly called 
the "Curtis Act," the Congress enacted : 

"Sec. 20. That after the approval of this act ail leases and rental contracts, 
except leases and rental contracts for not exceeding one year for agricultural 
])uiç)oses for lands other than homesteads, of fuU-blood allottees of tbe Cr»je- 
taw, Ohickasaw, Cherokee, Creek and Serainole tribes, shall be in writing and 
subject to approval by the Secretary of the Interior and shall be absolutely 
void and of no efCect without such approval : Provided, that allotments of 
minors and incompétents niay be rented or leased under order of the proper 
court : Provided further, that ail leases entered into for a period of more 
than one year shall be recorded in oonformity to the law applicable to recorrt- 
ing instruments now in force in said Indian Territory." 

"Sec. 29. That ail acts and parts of acts inconsistent with the provisions 
of this act be, and the same are hereby, repealed." 

The régulation of the Interior Department is effective so far as it is 
sustained by the acts of Congress, and is ineffectuai so far as it is in 
conflict with them. In the light of the législation to which référence 
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lias now been made there are two conclusive answers to the argument 
that the order avoidirtg the sale and the lease to the appellants was not a 
final order. In the first place the acts of April 38, 1904, and April 26, 
1906, conferred "full and complète jurisdiction" of the guardianship of 
minors, whether Indians, freedmen, or otherwise, and of the rental or 
lease of their allotments, upon the trial courts of the Indian Territory, 
and the later act repealed ail acts and parts of acts inconsistent there- 
with. The provision of the act of June 30, 1902, that leases for minerai 
purposes might not be made without the approval of the Secretary of 
the Interior, is inconsistent with the grants of thèse later acts. There 
can be no full and complète jurisdiction of the guardianship of minor 
Indians and of the leasing of their allotments in a court whose judg- 
ments are reviewable and réversible by an officer of another department 
of the government. Leases of allotments of Indian minors approved 
by the trial courts of the Indian Territory after April 26, 1906, vvere 
therefore not subject to approval or disapproval by the Secretary of the 
Interior. Those courts had full and complète jurisdiction to sell the 
leases and to finally approve and confirm the sales and the leases. The 
lease to the appellants is in this category. It was approved and the sale 
of it was confirïned on June 11, 1906, and the order which approved 
it was therefore a final order. 

In the second place, even if the lease to the appellants had been sub- 
ject to the approval of the Secretary of the Interior, and if the order 
of the court confirming the sale and approving the lease had been a 
mère recommendation of the court to him, yet that order was an indis- 
pensable prerequisite to the existence of a valid lease of the minor's 
land. The Secretary had no power to make or approve such a lease 
without the approving order of the court. Therefore the order which 
avbided the sale and the lease to the appellants deprived them of ail 
right, privilège, and opportunity to secure or enforce the lease which 
the guardian had made to them. A décision which completely déter- 
mines the rights of parties in the pending proceeding, who are not 
jointly liable with others, is a final décision, reviewable by appeal or by 
writ of error under the acts of Congress. Standley v. Roberts, 8 C. 
C. A. 305, 308, 59 Fed. 836, 839, and cases there cited. The appellees 
cannot escape the main issue in this case, and we turn to its considéra- 
tion. 

Counsel for the appellees indulge in extended argument and the cita- 
tion of many authorities in support of the position that a court lias 
jurisdiction of its judgments, decrees, and orders, and may summarily 
modify, revoke, or avoid them, without cause, during the term at which 
they are made, and from this premise they argue that the avoidance of 
the sale and lease to the appellants was regular and right. There is 
an established gênerai rule that a court has power over its judgments, 
orders, and decrees during the continuance of the term at which they 
are first made. But it is a rule of practice, rather than of right. It is 
a rule that during the term judgments, orders, and decrees may be modi- 
fied and avoided summarily without the necessity of filing a formai bill 
and commencing a suit for that purpose. Moreover, the power of a 
court under this rule to modify or avoid without cause is limited to the 
modification or avoidance of judgments, orders, and decrees which de- 
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termine issues between parties litigant before it and under which no 
rights hâve vested. Ex parte Lange, 18 Wall. 163, 31 L. Ed. 872; 
Bassett v. U. S., 9 Wall. 38, 19 L. Ed. 548; Doss v. Tyack, 14 How. 
397, 312, 313, 14 E. Ed. 428 ; Goddard v. Ordway, 101 U. S. 745, 
751, 753, 25 L. Ed. 1040; Henderson v. Carbondale Coal & Coke Ce, 
140 U. S. 25, 40, 11 Sup. Ct. 691, 35 L. Ed. 333; Bronson v. Schulten, 
104 U. S. 410, 415, 26 L. Ed. 997; vEtna Life Ins. Co. v. Board of 
County Com'rs, 79 Fed. 575, 35 C. C. A. 94 ; Underwood v. Sledge, 
37 Ark. 295, 397; Bradley v. Slater, 78 N. W. 1069, 58 Neb. 554. 
It does net empower a court to reverse or avoid without cause a judi- 
cial sale during the term at which it has been confirmed, because in 
such a case the character of vendor has been added to that of judicial 
tribunal, and the rights of the purchaser bave vested by virtue of the 
confirmation of the sale. Pewabic Mining Co. v. Mason, 145 tj. S. 349, 
367, 12 Sup. Ct. 887, 36 L. Ed. 732. When a court becomes a vendor 
of an executed sale, it is no less bound by the rules of law, of equity, 
and of morals than is a private seller, and it may avoid its sale on the 
same grounds, and on no others. Hence the only effect of the rule that 
a court has power over its orders and decrees during the term, in the 
case of an application to avoid a judicial sale during the term at which 
it is confirmed, is to relieve the applicant from the necessity of filing 
a bill in equity for the purpose, and to permit him to apply for the re- 
lief he seeks upon due notice to the purchaser by motion or order to 
show cause. 

Upon what grounds, then, may such a sale be lawfully set aside? 
The old rule in the English chancery was that a bidder at a sale under 
an order or decree of a court, which was subject to the subséquent re- 
port to and confirmation by the judicial tribunal, was not a purchaser, 
but was one who merely made a tender or offer to purchase, and that he 
could not be compelled to complète his bargain until the confirmation 
of the sale. This rule, however, has never prevailed in this country, 
and it has been abolished by act of Parliament in England. Acts 1867 
(30 & 31 Vict.) c. 48, § 7. On the other hand, the rule is without excep- 
tion in the national courts, and it has been very generally adopted in 
the state courts, that the bidder at a sale by a master or receiver, under 
an order or decree which contemplâtes a subséquent report and con- 
firmation of the sale, becomes a purchaser when the officer announces 
the sale to him. Thereafter he is liable for and may be compelled to 
pay the purchase price he bids. Thereafter he may be made to sufïer 
the loss of the destruction or dépréciation, and may be permitted to reap 
the profit of the appréciation, of the property. Nevertheless he buys 
subject to the confirmation or avoidance of the sale by the court, and 
as he is aware of this fact, and the court is selling the property of oth- 
ers, and is acting in the dual capacity of trustée for the owners and of 
a judicial tribunal, it is undoubtedly its duty until confirmation to exer- 
cise a wise judicial discrétion to secure for the owners the largest price 
consistent with a just regard for the rights of the bidder. Hence, if a 
material advance in price is offered and secured by a deposit or by a 
bond before the sale is confirmed, the sale has sometimes been opened, 
further bids bave been received, and a sale to the highest bidder has 
been confirmed. 
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In Blanks v. Farmers' Loan & Trust Co., 59 C. C. A. 59, 1S2 Fed. 
849, we find that iriortgaged lands were offered for sale by a master 
under a decree of the court, and a bid was made and reported of $115,- 
900. Before the confirmation of the sale, however, an advance of 
$10,000 was offered and secured, whereupon the court opened the sale, 
received 24 other bids, and finally confirmed the sale to the highest 
bidder for $140,000. In North Carolina and some other states it is 
a settled rule of practice to open the sale and receive new bids upon 
a guaranty of an advance of 10 per cent. Attorney General v. Roan- 
oke Navigation Co., 86 N. C. 408, 413. But the practice of opening 
sales upon the offer of a secured bid of 10 per cent, advance has nev- 
er prevailed in the national courts. The rule there is that mère in- 
adequacy of price, unless very great, is insufficient to warrant the op- 
ening of the sale, but that, if the inadequacy be great, slight circum- 
stances of unfairness on the part of the party benefited will be suf- 
ficient to prevent its confirmation and to warrant the opening of the 
sale for farther bids. Ballentyne v. Smith, Trustée, 27 Sup. Ct. 527, 
528, 205 U. S. 285, 51 L. Ed. 803; Files v. Brown, 59 C. C. A. 403, 
407, 124 Fed. 133, 137. 

■ But there is a marked and radical distinction between the situations, 
the rights of the parties, and the established practice before and after 
the confirmation of the sale. The purchaser bids with full notice 
that the sale to him is subject to confirmation by the court and that 
there is a power granted and a duty imposed upon the judicial tribu- 
nal when it cornes to décide whether or not the sale shall be confirmed 
to so exercise its judicial power as to secure for the owners of the 
property the largest practicable returns. He is aware that his rights 
as a purchaser are subject to the rational exercise of this discrétion. 
But after the sale is confirmed that discrétion has been exercised. 
The power to sell and the power to détermine the price at which the 
sale shall be made has been exhausted. From thenceforth the court 
and the successful bidder occupy the relation of vendor and purchaser 
in an executed sale, and nothing is sufficient to avoid it which would 
not set aside a sale of like character between private parties. Hence 
the rule is settled, and it seems to be universally approved, that after 
confirmation of a judicial sale neither inadequacy of price, nor offers 
of better priées, nor anything but fraud, accident, mistake, or some 
other cause for which equity would avoid a like sale between private 
parties, will warrant a court in avoiding the confirmation of the sale 
or in opening the latter and receiving subséquent bids. Files v. Brown, 
59 C. C. A. 403, 407, 408, 124 Fed. 133, 137, 138; Berlin v. Mel- 
horn, 75 Va! 639, 641 ; Pewabic Mining Co. v. Mason, 145 U. S. 349, 
367, 12 Sup. Ct. 887, 36 L. Ed. 732; Thomson v. Ritchte, 30 Atl. 
708, 710, 80 Md. 247; Ins. Co. v. Cottrell, 9 S. E. 132, 133, 85 Va. 
857, 17 Am. St. Rep. 108 ; Fidelity Ins. & Safe-Deposit Co. v. Roan- 
oke St. Ry. Co. (C. C.) 98 Fed. 475, 476 ; TruU v. Rice, 92 N. C. 672, 
574; Pritchard v. Askew, 80 N. C. 86; Bank v. Jarvis, 28 W. Va. 
805; In re Third National Bank (D. C.) 9 Biss. (U. S.) 535, 4 Fed. 
^75 ; Collier v. Whipple, l3 Wend. (N. Y.) 224, 226 ; Watson v. Birch, 
2 Ves. Jr. 51, 54; Wrlliamson v. Dale, 3 Johns. Ch. (N. Y.) 290, 
291; Ware v. Watscn/ 7 De Gex, M. & G. 739, 741; Condon v. 
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Maynard, 18 Atl. 957, 958, 71 Md. GOl ; Smith v. Black, 115 U. S. 
308, 317, 6 Sup. Ct. 50, 29 L. Ed. 398 ; Barling v'. Peters, 35 N. E. 765, 
768, 134 111. 606; Graffam v. Burg:ess, 117 U. S. 180, 191, 192, 6 Sup. 
Ct. 686, 29 L. Ed. 839 ; Evans v. Maury, 112 Pa. 300, 312, 3 Atl. 850. 

This rule is so firmly established that it is no longer debatable, and 
the cogent and all-sufficient reason for it is that judicial sales would be- 
come farces, and rational men would shun them and refuse to bid, if 
after the confirmation unsuccessful bidders or dissatisfied litigants could 
avoid them and secure new sales by ofifers of higher priées, when they 
thought the purchase a fortunate one, and thus secure the profits in that 
event, and leave the buyer to suflfer the losses if the property depreciated 
in value or the purchase was unwise. No doubt remains regarding the 
proper décision in this case. The sale to the appellants was made on 
notice. The appellee, the Laurel Oil & Gas Company, made an un- 
successful bid at that sale. The lease to the appellants was executed, 
and they paid the amount of their bid to the court or its représentative, 
more than three months before the sale was confirmed. The sale was 
confîrmed, after notice, over objections, and after a full hearing. There 
was no fraud, no mistake, no surprise, no accident, no équitable ground 
for setting it aside. There was not even évidence that the purchase 
price was inadéquate at the time of the sale. There was nothing but 
the mère fact that an unsuccessful bidder in March, who failed to offer 
more until after the sale was confirmed in June, suddenly became anx- 
ious to pay more than $5,000 above the price it had offered in March. 
The natural inference is that this property, which is of a spéculative 
nature, had appreciated in value between the day of the sale and the day 
when this ofïer was made. If so, the purchaser who made the highest 
bid before the confirmation and paid the représentative of the court the 
amount of it, and not the lower bidder, Vv^ho paid nothing, was, after the 
confirmation, entitled upon every équitable principle to the benefît of 
the appréciation. 

The order of the United States Court for the Western District of the 
Indian Territory, which set aside and avoided the decree of that court 
confirming the sale and approving the lease to the appellants, and the 
decree of the Court of Appeals of the Indian Territory, which afïirmed 
it, are hereby reversed, and this case is remanded to the trial court, with 
directions to afifirm and enforce its order and decree which coniîrmed 
the sale and approved the lease to the appellants, and to take any farther 
proceedings necessary to that end. 

HOOK, Circuit Judge, concurs in the resuit. 
154 F.— 40 
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CHICAGO, M. & ST. P. ET. CO. t. HBIIi. 

(Circuit Court of Appeals, Biglith Circuit May 2, 1907.) 

No. 2,495. 

1, Damages— Masteb and Servant— Action fob Febsonal' Injubt— Evidence 

OF Condition or Injueed Membkb, and Cause Thebeof Admissible. 

In an action for Personal injury, évidence of the condition of tlie in- 
Jured member up to the time of the trial, and évidence to what extent 
that condition was catised by the wrong of the défendant, and to what ex- 
tent it veas caused by the malpractlce of the surgeon who treated it, 
is admissible, because the défendant is liable for the former and free 
from liability for the latter. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 15, Damages, S 183.] 

2. Masteb and Sebvano^Negligencb— Contribtjtoet Nkqeigenoe— Suffi- 

ciency of Evidence— F acts— Conclusion. 

An engine drawlng 31 loaded cars stopped at a station to permit the 
unloading of freight from one of them, and the fireman, wlth the knowl- 
edge of the englneer, stepped out for the purpose of crawling under the 
engine and raking the ashes out of the ashpan. It was dangerous to 
the flreman to move the engine whlle he was under it. He crawled 
under it, and, as he was about to commence to rake out the ashes, the 
engtae moved backward, he plaeed his hands upon the rail and jumped 
out, but before he could remove them one of the trucks passed over and 
crushed his left hand. The engine moved from two to four feet There 
was évidence that thls backward movement was caused by the recoll of 
the rear cars of the train after It stopped and that the englneer could 
not hâve prevented it. There was also évidence sufficient to sustain a 
flnding by the jury that the backward movement was caused by the 
engineer by giving the engine steam whlle the lever was in the backward 
motion. 

Held, the case was properly submitted to the jury, because, if the 
englneer caused the backward movement by giving the engine steam 
while he knew the Breman had gone to crawl under it, he was guilty of 
négligence, and the évidence was not conclusive that the flreman was 
guilty of contributory négligence. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 1051-1067, 1089-1132.] 

il. CouBts— Fedbbal Courts— Pboceduee—Appeai.— Décisions Eeviewable— 
Amount çf Damages. 

The question whether or not a jury -bas been Induced by passion or 
préjudice to assess an excessive amount of damages is not reviewable In 
a fédéral appellate court. 
■4. Weit of Erbob— Revibw— Disceetionabt Mattees— New TeiaIt— Oedeb 
Grantinq ob Refusing Disobetionabt and Not Reviewable. 

Where a trial court bas jurlsdiction to grant or refuse a new trial, its 
order granting or refusing it is discretionary, and It is not reviewable 
In a national appellate court. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§§ 3860-5876.] 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

M. B. Webber, for plaintiff in error. 

L. L. Brovifn (W. D. Abbott and S. H. Somsen, on the brief), for 
défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 
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SANBORN, Circuit Judge. This was an action by a fireman against 
his employer, the railway company, for the négligence of his fellow 
servant, the engineer, whereby lie lost one of his hands. It arose 
in a jurisdiction in which the fellow-servant doctrine has been abol- 
ished. At the trial a physician had testified that he had made an ex- 
amination of the stump of the plaintifï's wrist at the preceding term 
of the court, and the railway company complains of the admission of 
the doctor's testimony, to the effect that he found two or three sup- 
purating holes at the end of the stump as large as the head of a lead 
pencil ; that the cause of that condition was that the skin had slough- 
ed at the side of the original amputation; that in getting the stump 
the flap had been so short that it left the skin adhering to the bone 
. and pulled «o tight that the circulation was interfered with so that 
the stump was very unhealthy from tension; that, in order to make 
the arm able to support an artificial appliance, it would be necessary 
to amputate it farther back and to get a cover of good, healthy skin; 
and that, if it had been amputated in such a manner as to give an 
ample flap, it should hâve been healed completely within ten days 
and should hâve stayed healed. At the conclusion of the trial the 
court instructed the jury that it was not claimed that the défendant 
was responsible for any in jury because the arm was improperly 
treated or because there was no sufficient flap left to cover the stump. 
In view of this charge, no error is perceived in the receipt of this 
testimony. Evidence of the actual resuit of the injury and hence of 
the condition of the arm up to the time of the trial of the action was 
certainly compétent because the character and permanence of the 
injury were material. Evidence to show to what extent this condi- 
tion was caused by the wrong of the défendant and to what extent 
it was the resuit of some independent cause, such as the malpractice 
of the surgeon who treated it, was undoubtedly relevant because the 
défendant was liable for the former and exempt from liability for the 
latter. For thèse reasons the spécifications of error which relate to 
this évidence cannot be sustained. 

The next alleged error is the refusai of the court to instruct the 
jury to return a verdict for the défendant, and this présents two 
questions : Was there évidence suiifîcient to sustain a finding that the 
injury was caused by the négligence of the engineer? And, did the 
évidence conclusively show that the fireman was guilty of contribu- 
tory négligence? The train upon which thèse men were serving 
consisted of an engine and 31 cars. The air was applied to the seven 
cars next to the engine, so that the air brakes thereon would operate, 
but it was eut ofiE from the remaining M cars. The train stopped at 
a station upon a substantially level track to permit a car to be un- 
loaded, and the fireman informed the engineer that he would go 
forward and clean out the ashpan; but the latter requested him to 
wait until he pulled the tram up again and made another stop, be- 
cause the engine was then too near the station. In order to clean 
the ashpan, it was necessary for the fireman to get in under the en- 
gine on its left side between the forward driver and the rear truck 
and to rake the ashes out of the pan with a long-handled hoe. It 
was dangerous to him to move the engine while he was under it 
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for this purpose. When the car was unloaded, the engineer pulled 
the train forward the length of six or seven cars, shut off tiie steam, 
set the air, and stopped the train with the air brakes. The fireman 
stepped off the engine, took his hoe from the tender, walked forward, 
threw his hoe under the engine, crawled in between the forward 
driver and the truck, and was about to rake the ashes ont of the pan 
with his hoe when he noticed the grinding of the wheels and the 
backward movement of the engine, and put his hands on the rail 
and jumped ont backward. Before he could get his left hand off the 
rail, the truck struck and crushed it. The engine moved back from 
two to four feet and stopped. There is no dispute about the facts 
which hâve been recited. But, when we corne to the cause of this 
backward movement of the engine, the disagreement of the witnesses 
is direct and substantial. When the lever of an engine is put in the 
center notch, the engine will not move if steam is given to it ; but, 
when the lever is forward of this notch, or, as the witnesses expressed 
it, in the forward motion, and steam is given to the engine, it will 
move forward, and when the lever is back of this notch, or in the 
backward motion, and steam is given to the engine, it will move back- 
ward. The engineer testifîed that the backward movement of the en- 
gine was caused by the recoil of the 34 cars on the rear of the train 
the air brakes upon which were not in opération; that, when the 
train stopped, thèse cars ran up against the engine and the seven 
cars in front of them, and then rebounded, the slack ran out, and 
they pulled the engine back. He testified that he set the air brakes, 
stopped the train in the ordinary way, and set his lever at the center 
notch; that, when the engine started back, he could not hold it, and 
he gave it steam ; that, if he had not applied the steam, the engine 
would hâve gone back the length of three or four cars ; and that 
during ail this time the air was set and the brakes were on. On the 
other hand, there was testimony that it was necessary that the links 
under the engine should be up in order to enable the fireman to clear 
the ashpan, that they were up when the lever was in the backward 
motion and down when it was in the forward motion, and that the 
recoil of 34 cars at a stop when the train was moving about four 
miles an hour, as was this train, would not mové 7 cars with the 
brakes on them and the air set. Heil testified that, when he had 
crawled in undèr the engine, it had stopped, the brakes were on, and 
the links were up, and when he got out the brakes were off. There 
Was substantial évidence hère, sufficient to sustain a finding by the 
jury, that the recoil of the rear cars did not cause the backward 
movement of the engine; that the links were up and the lever in 
the backward motion when Heil went under the car; that the engi- 
neer gave the engine steam and thereby caused its backward move- 
ment. And, if thèse were the facts, his act was a négligent one be- 
cause he knew that the fireman had gone to place himself beneath 
the engine to clear the ashpan ; and, if thèse were the facts, the fire- 
man was not conclusively guilty of contributory négligence, be- 
cause he had a right to présume that the engineer would not move 
the engine when he knew that he had gone forward to work beneath it. 
The évidence is not so conclusive that the engineer was free from. 
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or that the fireman was guilty of, négligence which contributed to 
the latter's in jury that it was the duty of the court below to instruct 
the jury to return a verdict for the railway company. 

The amount of damages found by a jury under the influence of 
passion or préjudice (Lincoln v. Power, 151 U. S. 436, 14 Sup. Ct. 
387, 38 L. Ed. 224; Homestake Min. Co. v. Fullerton, 16 C. C. A. 
545, 553, 69 Fed. 923, 931), and an order granting or refusing to 
grant a new trial, which the court has the power to make, are not re- 
viewable in a fédéral appellate court (City of Manning v. German In&. 
Co., 46 C. C. A. 144, 146, 107 Fed. 52, 54; Southern Pacific Co. v. 
Maloney, 69 C. C. A. 83, 136 Fed. 171). 

The judginent below must be afRrmed ; and it is so ordered 



RODGER BALLAST CAR CO. v. OMAHA, K. C. & E. R. CO. et al. 

(Circuit Court of Appeals, Biglith Circuit. May 2, 1907.) 
No. 2,492. 

1. Railboads — FoRECLOSTjRE or Railboad Moetgage — Peefebked Claim in 

Equity. 

A mortgagee of the property acqulred and to be acquired and of the in- 
come of a quasi public corporation, such as a raiiroad company, takes 
a lien on the net income after the current expenses of opération in the 
ordinary course ot business are paid, and impliediy agrées that the gross 
income sliall be flrst applied to the payment of thèse expenses. 

[M. Note. — For cases in point, see Cent Dig. vol. 41, Railroads, §§ 
581-585.] 

2. Kecbivbes — Prioritt of Runnimg Expenses befoee Receivership. 

A court of equity engaged in administering mortgaged raiiroad prop- 
erty under a receivership in a foreclosure suit may in its discrétion prefér 
unpaid claims for current expenses incurred in the ordinary opération 
of the raiiroad within a limited time, usually six months, betore the re- 
ceivership, to the claims of bondholders seeured by a prior mortgage, in 
the distribution of the income or of the proceeds of the corpus of the mort- 
gaged property. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 42, Reeeivers, §§ 301- 
306.] 

3. Same — Peefeeenttai, Claim — Test. 

The test of the equity which entitles a claim to a préférence over the 
mortgage in foreclosure is whether the considération of the claim was or 
was not a part of the current expenses of the ordinary opération of the 
corporation within the time limited. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 42, Reeeivers, §§ 301- 
306.] 

4. Same — Necessitt — Conservation — Increase or Secijbity Insufficient. 

Neither the fact that the considération of the claim conserved the prop- 
erty and Inereased' the seeurity of the mortgagee, nor the fact that it was ' 
necessary to keep the mortgagor a going concern or to continue its busi- 
ness or opération, will raise a preferential equity in its favor, if its con- 
sidération was not a part of the current expenses of the ordinary opéra- 
tion of the mortgagor. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 42, Reeeivers, §§ 301- 
806.1 
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5. Same— Olaims roB Pubchase Pbioe ob Hental of RoLUNn Stock Not 
Pkeieeentiai„ 

Claiius for tlie purchase priée or for tlie rental of engines, freigbt and 
passeuger cars are not eutitled to 'préférence In payment out of the income 
or out of the corpus of tlie mortgaged property over those of creditors se- 
cured by prior mortgages. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 42, Receivers, §§ 301- 
306.] 

a Same— O1.AIM FOR Pubchase Price of Ballast Cabs Not Pbeferential. 
, A çlaim for .$26,192.05, the purchase price of 32 ballast cars, bought by 
a mortgagor railroad company operatlng 168 miles of raitroad within six 
mohths of the appointment of receivers, is not a current expense of the 
ordinary opération of such a railroad company, and is not entitled to 
préférence in payment out of the Ineome or the corpus oî the mortgaged 
property in préférence to those of bondholders secured by prior mort- 
gages. 

The broad language of the dictum In Fosdick v. Sehall, 99 U. S. 23.^. 
252, 25 L. Ed. 339, that "necessary operatlng and managing expeuses. 
proper equipment, and useful improvements" are to be deducted from tbe 
current ineome before the net incomé out of which the mortgage Is to be 
paid arises, bas been disiipproved and modifled, and the class of claims en- 
titled to équitable préférence hàs been limited to those for the current ex- 
penses of ordinary opération within six nionths of the reeeivership, by 
the later décisions of the Suprême Court in Kneeland v. Trust Co., 330 
U. S. 89, 98, 10 Sup. et. 950, 34 U Ed. 379. Jlorgan's L. & T. R. & S. S. 
Co. V. Texas Cent. Ry Co., 137 U. S. 171, 190, 198, 11 Sup. Ct. 61, 34 L. Ed. 
625, Thompson v. Railroad Co., 132 tJ. S. 08. 71, 73, 74. 10 Sup. Ct. 29, 33 
L. Kû. 250, Thomas v. Car Co., 149 U. S. 95, 110, 13 Sup. Ct. 824, 37 L. 
Ed. 663, Southern Ry. Co. v. Carnegie Steel Co., 176 U. S. 257, 296, 20 Sup. 
et. 347, 44 L. Ed. 4.')8. Laekawanna Iron & Coal Co. v. Farmers' Loau & 
Trust Co., 176 U. g. 298, 31.5, 20 Sup. Ct. 3^. 44 L. Ed. 475, and Gregg 
V. Metropolitan Trust Co., 197 U. S. 183, 25 Sup. Ct. 415. 49 L. Ed. 717. 
See Illinois Trust & Sav. Bank v. Doud, 44 G. C. A. SSO, 105 Fed. 123, 52 
L. R. A. 4SI. 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the Western 
District of Missouri. 

A. S. Van Valkenburgh and J. E. McKeighan (Frank P. Blair, M. 
F. Watts, and J. P. McBaine, on the brief), for appellant. 

Frank Hagerman (Edward C. Wright, Hugh C. Ward, and J. G. 
Trimble, on the brief), for appellees. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. The question which this appeal pré- 
sents is whether or not the Rodger Ballast Car Company, a corpora- 
tion, had a lien superior in equity to those of the bondholders secured 
by two prior mortgages upon the property of the Omaha, Kansas City 
& Eastern Railroad Company which were foreclosed in the court be- 
low. The question was presented by an intervening pétition and was- 
decided after the foreclosure sale. The record is voluminous, but in 
our view of the facts, ail of which hâve been carefully considered, 
thèse alone are material to the détermination of the case : The Eastem 
Railroad Company had a railroad about 34 miles in length and a lease 
of the railroad of the Quincy, Omaha & Kansas City Railroad Com- 
pany, which was about 134 miles long, and it was operatlng both of 
thèse railroads. In 1896 and 1897 it had given two mortgages upon 
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its railroad, upon its lease, upon its after-acquired property, and upon 
its income, to secure the payment of bonds to the amount of $1,428,- 
000. The opération of the Quincy Road was essential to the success- 
ful opération and business of the Eastern Company. In 1899 the 
railroads were in bad condition, more especially the Quincy Road. 
Miles of its roadbed had been but partially ballasted, the sides of 
this roadbed were washed, many of the cuts upon the road were 
badly filled, some of the ties were decayed and some of the bridges 
had become dangerous so that it was necessary to the safe opération 
of thèse railroads and to the continuance of the business of the East- 
ern Company that many miles of this roadbed should be reballasted 
and surfaced. The board of railway and warehouse commissioners 
of the State of Missouri in August, 1899, issued a peremptory order 
to the Eastern Company, under a possible penalty of the suspension 
of ail traffic upon its roads, that this roadbed must be surfaced and 
the cuts ditched. Ballast cars were necessary to the performance 
of this work, and on September 11, 1899, the Eastern Company bought 
of the Rodger Company 32 ballast cars and one plow car for the sum 
of $26,193.05, which it never paid. On January 2, 1900, judgment 
creditors of the Eastern Company procured the appointaient of re- 
ceivers of the property of that company, including its lease of the 
Quincy Road, and thèse receivers took possession of the ballast cars, 
operated the railroads, expended $63,000 in ballasting or surfacing 
the Quincy Road, and paid out $101,483.53 for rentals, but they paid 
no part of the purchase price of thèse cars. On December 16, 1901, 
the trustées for the holders of the bonds secured by the mortgages 
fîrst became parties to this proceeding, and they prayed for a fore- 
closure of the mortgages. A decree to that efïect was rendered, and 
on March 18, 1902, the mortgaged property was sold thereunder. 
One of the conditions of the sale was that the purchaser should take 
the property subject to any indebtedness or liability of the Eastern 
Company which should finally be adjudged prior in lien or superior in 
equity to the liens of the two mortgages. The controversv hère was 
between the intervening claimant and the purchaser of the property, 
and the court below held that the claim of the Rodger Company for 
the purchase price of the cars it sold to the Eastern Company was 
not prior in lien nor superior in equity to the liens of the bondholders 
secured bv the prior mortgages, and it dismissed its pétition. Fordvce 
V. Omaha", Kansas City & Eastern R. Co. (C. C.) 145 Fed. 544. 

In Illinois Trust & Sav. Bank v. Doud, 44 C. C. A. 389, 414, 105 
Fed. 123, 148, 53 L. R. A. 481, this court reviewed with some care 
the décisions of the Suprême Court prior to the year 1901 upon the 
right of the unsecured créditer of a quasi public corporation to a 
préférence in the payment of his claim out of the income and out of 
the corpus of the mortgaged property over creditors secured by prior 
mortgages, and deduced f rom them thèse propositions : 

"A mortgagee o( the property, acquiredi aud to be acquired, and of the In- 
come of a quasi public corporation, such as a railroad company, obtains a lien 
upon the net income of the company after the current expenses of opération 
incurred in the ordinary course of business are paid, and imjiliedly agrées that 
the gross income shall be first applied to the payment of thèse current expenses 
hefore the net income to which he is entitled arises. 



632 154 FEDERAL RBPOUTER, 

"A Court of equity engnged in administeringiiiortgaffoi! railroad property 
under a receivership iii a fora-iosure suit luay prêter im])aid claims for eurrent 
expansés of th^ ordinary opération of tlie railrpad. ineurred \vitliin a liinited 
tinie before the receiversliip, to a prior niortsai^o lien, in tlie distribution of 
tlie iiieome or of the proceeds of the mortgaged property. 

"If such a mortgagor diverts the eurrent income froui the payment of eurrent 
expenses to the payment of interest on the mortgage debt, or to the improve- 
uient of the niortgaged property, so that eurrent expenses reniain unpaid wheu 
a reçeiver Is appointed, the eourt may, out of the ineome aceruing during the 
receivership, restore to the unpaid claiuia for eurrent expenses the amountiso 
diverted. But, if there has been no diversion, tliere ean be no restoration, and 
the amount of the restoration eannot exceed the amount of the diversion. 

"The class of claims whieh may be awarded a préférence in paynieut over 
the prior mortgage debt in equity is limlted to claims for eurrent expenses 
ineurred in the ordinary course Of the opération of the uiortgaged property 
within a limited time before the appointment of a reeeiver. * * * 

"If the considération of a claim is not a part of the eurrent expenses of the 
ordinary opération of the mortgaged property, but is a part of the expeuse of 
constructing a permanent addition or improvement to it, out of the ordinary 
course of itg opération, neither the fact that it teuded to conserve and improve 
the property and! increase the security of the mortgagee, nor the faet that it 
was neeessary to keep the mortgagor a going eonceru, nor the fact that the 
mortgagor pledged or mortgaged the eurrent ineome to secure it, will give the 
daim a preferential equity over the lien of a prior mortgage." 

An examinatlon of the opinions of the Suprême Court upon this 
sùbject since the décision in the Doud Case was rendered discloses 
no modification of thèse propositions of law, save that the class of 
claims which may be preferred has been still farther restricted by 
the holding in Gregg v. Metropolitan Trust Co., 197 U. S. 183, 25 Stip. 
Ct. 415, 49 L. Ed. 717, that claims ineurred within six months prior 
to the receivership for the purchase priée of cross-ties essential to 
the replacement of ties decayed in the eurrent opération of a railroad 
may not be preferred to the claims of bondholders secured by prior 
mortgages in payment out of the corpus of the mortgaged property 
in the absence of a diversion of income. It would be a useless task 
to again review and discuss the numerous opinions of the Suprême 
Court from which the controlling rules announced in the Doud Case 
were derived, and an application of them to the facts of this case 
must suffice. 

For the purposes of this décision the concession is made that the 
purchase of the ballast cars was neeessary to keep the Eastern Com- 
pany a going concern and to continue its business and opération, and 
that their purchase conserved and improved the mortgaged property 
and increased the security of the bondholders secured by the mort- 
gages. But neither the fact that the considération of a claim pre- 
served and improved the mortgaged property and increased the se- 
curity of the mortgagees, nor the fact that it was indispensable to keep 
the mortgagor a going concern and to continue its opération and busi- 
ness, will give to the claim a preferential equity over the lien of credit- 
ors secured bv a prior mortgage. Illinois Trust & Sav. Bank v. Doud, 
44 C. C. A. 4J5. 105 Fed. 149, 52 L. R. A. 481; Atlantic Trust Co. 
V. Dana, 128 Fed. 309, 227, 62 C. C. A. 657, 675. There is another in- 
dispensable attribute of a preferential claim. It is that its consid- 
ération was a eurrent expense of the opération of the mortgagor in- 
<:urred in the ordinary course of its business within a limited time. 
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iisuallv six months, anterior to the appointment of the receiver. Illi- 
nois Trust & Sav Bank v. Doud, 44 C. C. A. 407, 408, 409, 414, 415, 
105 Fed. 141, 142. 143, 148, 149 (52 L. R. A. 481). 

In Southern Ry. Co. v. Carnegie Steel Co., 176 U. S. 257, 259, 296, 
at page 296, 20 Sup. Ct. 347, at page 362 (44 L. Ed. 458), the Suprême 
Court said: 

"Befoi-e, liowever, such a creditor [an unsecured créditer] is accorded a préf- 
érence over mortgaKc creditors in tlie distribution of net earnings in the hands 
of a receiver of a railroad company, it sliould reasonably appear from ail the 
circumstances, including the amount iuvolved and the ternis of payment, that 
The debt was one fairly to be regarded as part of the operating expenses of 
tlie railroad incurred in the ordinary course of business, and to be met out 
of current receipts." 

In Lackawanna, etc., Co. v. Farmers' Loan, etc.. Ce, 176 U. S. 398, 
303, 315, 20 Sup. Ct. 363, 44 L. Ed. 475, in which a préférence was de- 
nied to a claim for the purchase priée of a large amount of rails which 
were indispensable to the continuance of the business of the company 
and of the opération of its railroad and which conserved the property 
and increased the security of the mortgagees, that court used thèse 
words : 

"This court has uniformly held that in the distribution of the current earn- 
ings of an insolvent railroad company, whose property is being administered 
by a receiver, mortgage creditors could not be postpoued to luisecured cred- 
itors, unless the debts due the latter were of the class known as current debts 
arising In the ordinary course of business and properly chargeahle upon cur- 
rent receipts. The décision in each case has been more or less controlled by 
its spécial facts. But we are of opinion that such expenditnres as those in- 
curred in the making of the contracts with the Lackawanna Company were not 
such as are made in the ordinary course of the opérations of a railroad, and 
cannot be deemed current debts within the rule that a railroad mortgagee 
when accepting his security Impliedly agrées that the current debts of a rail- 
road company contraeted in the ordinary course of its business, in order to 
keep It a going concern, shall be paid out of current receipts before he has 
any claim upon such income." 

A current expense incurred in the ordinary course of business with- 
in six months prior to a receivership is a usual expense incurred in 
the customary course of the business of the company. The évidence 
in this case fails to convince that the purchase of thèse 33 cars for 
$26,192.05 by a railroad company operating 168 miles of railroad was 
the incurring of such an expense. There was no évidence that the 
company had ever bought such a lot of cars before, or that in the 
ordinary course of its business it was accustomed to purchase such 
a lot once in three months or in six months or in any spécifie number 
of months, as a part of the current expenses of its opération. On 
the other hand, the record demonstrates the facts that the expense of 
this purchase was not a current or a customary, but an unusual ex- 
pense, that it was not incurred in the ordinary course of the business 
of the company, but on an extraordinary occasion to answer an un- 
precedented demand and to provide for an unparalleled situation. For 
this reason, the debt of the railroad company to the appellant for thèse 
cars lacks an indispensable élément of a preferential claim, and there 
was no error in the dismissal of the pétition. 

There is another established rule upon this subject which argues 
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by analogy for this conclusion. It is that claims for the purchase 
price or for the rental of engines and cars are not entitled to préfér- 
ence in payment out of the income or out of the corpus of mortgaged 
property over the claims of creditors secured by prior mortgages. 
Illinois Trust & Sav. Bank v. Doud, 44 C. C. A. 413, 105 Fed. 147, 
52 L. R. A. 481 ; Fosdick v. Schall, 99 U. S. 235, 255, 25 L. Ed. 339 ; 
Huidekoper v Locomotive Works, 99 U. S. 258, 260, 25 L,. Ed. 344 ; 
Kneeland v. Trust Co., 136 U. S. 89, 98, 10 Sup. Ct. 950, 34 L. Ed. 
379 ; Thomas v. Car Co., 149 U. S. 95, 110, 111, 112, 13 Sup. Ct. 824, 
831, 37 L,. Ed. 663, in which the Suprême Court made thèse pertinent 
remarks : 

"The case of a corporation for the manufacture and sale of cars, dealing 
with a raih'oad company whose road is subject to a mortgage seeuring out- 
standing bonds, is very différent from that of worlcmen and employés, or of 
those who furnish from day to day supplies necessary for the maintenance 
of the railroad. Such a company must be regarded as contracting upon ttie 
responsibility of the railroad company, and not in reliance upon the interposi- 
tion of a court of equity." 

While ballast cars to move earth along a railroad for the purpose 
of surfacing and maintaining the roadbed are provided to make it 
possible for a railroad company to earn its income, whilcj engines, 
freight cars, and passenger cars are usually obtained for the purpose 
of directly earning it, the latter are as necessary for the continuance 
of the business and of the opération of the company, and they con- 
tribute as much to increase the security of the mortgagees as the 
former, and the reasons urged by counsel for the Rodger Company 
why the same rules should not apply to both hâve failed to convince. 

The decree below must be affirmed ; and it is so ordered. 



PETBRS et al. v. GEORGE. 

(Circuit Court of Appeals, Third Circuit. :May 13, 1907.) 

No. 13. 

1. Master and Servant— LrABiLiTY or Master fou Négligence of Servant 

— Fkllow Servants. 

Under the modem rule of the fédéral courts the theory of vice prin- 
cipal as determining the liabilitj' of a ma-ster to a servant for the négli- 
gence of another employé bas been largely discarded, and the distinction 
between négligence which is to be imputed to the master and that whiçh 
is to be considered as merely and solely the négligence of a fellow servant 
turns rather on the character of the act than on the relation of the em- 
ployés to each other. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 385, 422-448.] 

2. Same— Servant Set at Dangebous Woek— Duty of Master to Waen an» 

Instbtjct. 

The ;duty to warn and instruct an employé who is set to perform a dan- 
gerous work with which he is imacquainted is a primary and absolute 
duty of the master to the servant, and he cannot relieve himself of lia- 
bility for Its nonperformance by delegating or intrusting it to a subordi- 
nate or to a fellow servant of such workman. Nothing sliort of actual no- 
tice of the danger to the workman who is to encounter it, with such eau- 
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tionary explanation as may enable liim to avoid it, will satisfy the rc- 
quirement of the law, and the default of an intermediary, whether he be 
the highest officer in coutrol or merely a fellow workman of the one ex- 
posed to the danger, is the default of the master. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 385, 418, 419.] 

3. Same— In,tuby to Servant— Action for Damages. 

Plaintiff was eniployed by défendant as a common laborer in an opeu 
slate quarry, working under a gang boss, chiefly about the hoisting en- 
jrine, in loading boxes, etc. He was net an experienced quarryman, and 
had never had anything to do with blasting. Three blasts had been put 
in, and after ail the men had gone up ont of the quarry an attempt was 
made to explode them by electricity, which failed. Some of the men with 
the gang boss then went down, and the boss set plaintiff to dig the tamp- 
ing ont of one of the holes with a crovvbar, and while so engaged the 
blast exploded and he was injured. Plaintiff had never done such work, 
and the évidence showed that it had never before been done in the quarry 
while he was employed there. He was given no warning of the danger, 
and no instruction except to pour water in the hole as he worked. There 
was expert testimony that the drilling ont of unexploded charges was 
highly dangerous and in the proper conduct of the work should never be 
done, and aiso testimony that it was contrary to the orders of defend- 
ant's superintendeut, but such orders were not shown to bave been known 
by plaintiff. Heltl, that the négligence of the gang boss was imputable to 
défendant, and that the question of its liability for the injury was prop- 
erly submitted to the jury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 313-316.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Owen J. Roberts, for plaintiffs in error. 
James S. Rcgers, for défendant in error. 

Before DALLAS, GRAY and BUFFINGTON, Circuit Judges. 

GRAY, Circuit Judge. The plaintiffs in error, hereinafter called 
the "défendants," were the owners of a slate quarry near the town of 
Slatington, m Pennsylvania, and the défendant in error, hereinafter 
called "the plaintiff," was employed by them as a laborer in said 
quarry. The plaintiff, a Syrian and a subject of the Sultan of Turkey. 
brought suit in the Circuit Court of the United States against the de- 
fendants for compensation for bodily injuries suffered by him while 
working in défendants' quarries, and which he allèges were due to the 
négligence of the défendants. At the trial, the case was submitted by 
the court below to the jury, reserving as a question of law, whether 
"there is any évidence to go to the jury in support of the plaintiff's 
claim." The verdict was for the plaintiff, for $8,000, and the défend- 
ants made a motion for judgment for the défendants on the point of 
Jaw reserved, non obstante veredicto, which motion was denied, and to 
the judgment entered upon the verdict, this writ of error has been 
sued out. 

The material facts of the case, as gathered from the testimony sent 
up in the record, are as foUows : On October 5, 1904, the plaintiff was 
in the employ of the défendants, in their slate quarry above referred 
to. His work was that of a gênerai laborer, including carrying water 
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for the engines, carrying powder for blasting, and sometimes aiding in 
the drilHng of blast holes, and loading boxes with slate to be hoisted 
out of the quarry. He had worked in tlie quarry for about two years 
prior to the accident. The quarry, wliich was an open hole or pit, 
was about 200 feet long and from 150 to 225 feet deep, about 45 feet 
wide at the Ixjttom and about 80 feet wide at the top. Wire ropes were 
stretched across the top of the quarry, upon which were slung boxes 
that were drawn out on the wires over the middle of the quarry, whence, 
by suitable tackle, they could be lowered into the quarry and were used 
for carrying men and materials up and down. The offices and mills 
for preparing the slate for market were on the surface. In thèse offices, 
were the superintendent, clerks and superior officers of the défendants. 
They were, therefore, quite separated from and out of touch with the 
men employed in the quaiTy, 150 or 200 feet below. Thèse men, 16 
or 18 in number, one of whom was the plaintifï, were employed in the 
actual blasting of the slate and the work incident thereto, such as run- 
ning the engines, loading the boxes, etc. They were under the gênerai 
chai-ge of One David Blose, who had been a long time employed as a 
quarryman and who, according to his own testimony, did ail kinds of 
gênerai work, but had authority "to place the men where I wanted them, 
under the instructions of the superintendent," the superintendent giv- 
ing directions as to how the quarry was to be operated and the min- 
ing conducted. Blose was evidentlv what, in much outdoor work of 
this kind, is termed a "gang boss." On the day in question, three 
holes, seven or eight feet deep and three or four inches in diameter, 
had been drilled perpendicularly in a bénch of rock. Thèse holes were 
several feet apart and had been loaded, two of them with black powder 
and the other with dynamite. They had been tamped with mud or clay, 
and wires had been put in place, Connecting caps imb2dded in the 
powder and dynamite with electric batteries upon the surface. The 
mpn down in the quarry were ail hoisted out, as the custom was when 
blasts were about to be made, and the holes were then attempted to be 
set off by an electric spark. There were no explosions, however, and a 
second and third attempt having fa'Ied, the men, or some of them, were 
lowered down into the mine with Blose, the gang boss. According to 
the testimony of the plaintifï, Blose went up with a drill or crowbar and 
a bucket of water to one of the holes which had failed to explode, and 
was proceeding to take out the tamping and the charge. The plaintiff, 
coming near him with a bucket of water, which he was carrying to or 
from the engine room, was called by Blose and told to proceed with the 
opération which he, Blose, had begun, and was given a drill or crowbar 
and a bucket of water to use in the work. Blose then left the plain- 
tiff digging out the unexploded hole. Within a few minutes after this, 
one Fritzinger, another employé, came up to where plaintiff was work- 
ing and, asking what plaintiff was doing, proceeded to work at a hole 
alongside. Samuel Hanna, another employé in the quarry at the time, 
testifies that he heard David Blose order the plaintiff to drill out this 
hole. He says: 

"Elias was cotning with a bucket of water to assist a maa who wa,s 
working on the steam engine. Davie Blose asked Elias, 'Where are you go- 
ingî' He told him that he as going to assist the men >'orking on the 
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engine. He sfiid, 'No. you come and dig out the hole, the middle liole.' 
Elias said he did not know how to do it. He instrueted him to get a pièce 
of roachinery to lift the rock, iiot a drill, a bar. It is a kind of lever. He 
put some water in the hole, David Blose did, and shovi'ed Elias how to- 
drill. After that, I was working in a différent part of the quarry and ail 
I remember was the explosion. That is ail I know about the case." 

David Blose's testimony conflicts somewhat with thèse statements, 
but that is immaterial on the question, whether there was any évidence 
to go to the jury in support of the plaintiff's claim. 

There is évidence tending to show that the plaintiff was not an 
experienced quarryman in that branch of the work, more iramediately 
connected with the blasting itself. He testifies that he was principal- 
ly employed about the engine, although he sometimes assisted in drill- 
ing the holes by hammering on the top of the hand drill, held by a 
quarryman. It is undisputed that he had never been employed in 
digging out the charge from unexploded holes. Indeed, there is 
testimony to the efifect that this had never before been donc, at least 
while plaintiff worked there. The plaintiff was thus taken from his 
ordinary employment, and put at work that he never before had donc, 
and there is no évidence to show that Blose gave him any other in- 
structions than merely to dig out the hole with the crowbar or lever 
described, and to use water in doing so. And as Blose himself was 
examined at great length, it must be inferred that no caution, or ex- 
planation of any kind, was given as to the danger accompanying the 
opération plaintiff had undertaken. The évidence does not show that 
plaintiff was an experienced quarryman, in the matter of conducting 
the blasts or the work of preparing and charging the holes with ex- 
plosives. He was an ordinary laborer in the quarry pit, working for 
17 cents an hour, and could speak very little English, his testimony 
having been given through an interpréter. 

The gênerai and personal duty imposed by law upon a master, to 
use reasonable care, — that is, care in proportion to the exigencies 
and danger of the situation, to safeguard the place and conditions in 
which and under which an employé is to work, certainly required that 
such a person as the plaintiff was, in respect to expérience and in- 
telligence, should hâve been specially warned as to the danger of the 
work he was ordered to do, if, indeed, under the circumstances shown, 
he should bave been allowed to attempt the work at ail. Yet, there 
is ample testimony tending to show that he was not told that the work 
was exceedingly dangerous, even with water in the hole, or that the 
cap would be set off by a comparatively light blow of the tool with 
which he was working, and would explode the charge in the hole. 
He was merely told to proceed with the work, and he did so, putting 
water in and pounding with the heavy iron drill, as directed by the 
mine boss, until the explosion occurred, with the conséquent loss of 
both his eyes. 

One of the main contentions of the défendants is, that Fritzinger, 
plaintiff's co-employé, came to where the plaintiff was digging the 
hole, as described by Blose, and began digging an adjoining unex- 
ploded hole ; that the Fritzinger hole was the one that exploded later 
and injured George; that the injury thus occasioned was caused by 
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the négligence of Fritzinger, George's co-employé, and the défendants 
were not responsible. But, unfortunately for this contention now 
made by the défendants, the verdict of the jury negatived the existence 
of such facts. The court submitted this contention to the jury, with 
conspicuous fairness to the défendants, charging as follows : 

"A good deal of the défendants' testimony bears upon the subject that I 
hâve already spoken to you about, but the principal défense Is that the 
plaintiff was injured by the négligence of a man for whom coueededly the 
défendants were in no way responsible; that is to say, Fritzinger, if that 
is his name. If that is true, if the injury to the plaintiff was caused as 
Fritzinger said himself upon the stand, then the défendants are In no way 
responsible for his act, with this single qualification: that if Mr. Blose was 
representing the défendants, under the instructions I hâve just given you 
upon the preceding branch of this subject, and if he saw Fritzinger about 
to tap this. hole with a drill, then unquestionably it would hâve been his 
dutj' to do what he could to prevent as dangerous a thing as that, and if 
he saw it and failed to do it, then, of course, he might bave been négligent 
in the discharge of that duty. But the testimony on that point, I think, is 
coinparatively slight. I cannot withdraw it from the jury, but I do not 
think the Jury will be likely to pay much attention to the testimony upon 
that subject. I think tbey will be likely to direct their attention to the 
point abont whicli I bave just spoken, namely, whether Fritzinger did do 
the thing which he said he did, and whether it was that that caused the 
injury to the plaintiff ; because, 1 repeat, if he did, then the injury was caused 
by Fritzinger's act, and he was not directed to do that by Blose or by anybody 
else, so far as appears. It was a voluntary act upon his own part, if it took 
place in that way." 

After such a charge, the jury must, by their verdict, be taken to hâve 
negatived the facts, upon which this contention was founded, and con- 
sequently we hâve before us the case of an explosion at a hole at which 
George was put to work by Blose without instructions. 

It should not be overlooked that Mr, Williams, chemist at the 
United States arsenal at Frankford, whose business it was to deal and 
experiment with explosives of ail kinds, after hearing, in a hypothetical 
question, the facts of the présent case, testified as an expert that he 
should consider "that for any person to order a man to clean out such 
a hole so charged, with an iron bar was either criminal carelessness 
or criminal idiocy. The proper method in such a case is to drill an- 
other hole in the vicinity of the undischarged hole, put in a fresh 
charge, explode that, and so explode the undischarged hole." To the 
same effect was the testimony of another witness, for a long time 
familiar with the opération of quarries. This testimony was before 
the jury, and, if believed, it made no différence which hole exploded, 
because the négligence would be in permitting loaded holes to be dealt 
with at ail in this manner, It is true that Handwerk, the superintendent 
of the quarry, testified thât there were standing orders that unex- 
ploded holes were not to be drilled out, but nothing was said as to 
whom thèse orders were communicated, and certainly there was no 
évidence that they were communicated to plaintiff. An offer was 
afterwards made by défendant, to prove that Handwerk instructed 
Blose, as he was about to descend into the quarry after the attempts 
had been made to discharge the holes, that none of the unexploded 
holes should be drilled out. This offer was properly refused by the 
learned judge, on the ground that it was not also oft'ered to show that 
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the instructions to Blose were passed on to the plaintiff. We are 
dealing now with what must be conceded to be a primary and ab- 
solute duty of the master to the servant, the liability for the nonper- 
formance of which the master cannot relieve himself by delegating it 
to any other person, whether of the highest or lowest rank in his 
service. 

Much argumentation has been devoted by counsel on both sides 
to the question whetlier David Blose was to be considered as a vice 
principal of the défendants, or merely a fellow servant of the plain- 
tiff, the conséquence on the one hand being that défendants would 
be responsible for injuries occasioned by his négligence, while on the 
other, it would be merely the négligence of a fellow servant, and one 
of the risks assumed by plaintiff in entering défendants' employment. 
While at one time the so-called theory of vice principal was much re- 
sorted to, in working out the liability of a master for injuries to an 
employé incurred in his service, it has, subsequentlv to the décision 
of the Ross Case, 112 U. S. 377, 5 Sup. Ct. 184, 28 X. Ed. 787, been 
largely discarded, at least in the fédéral courts, and the distinction 
between négligence that is to be imputed to the master, and that which 
is to be considered as merely and solely the négligence of a fellow 
servant, has been placed upon a more satisfactory and rational basis. 
In the opinion of Mr. Justice Brewer, delivering the judgment of the 
Suprême Court in B. & O. R. R. Co. v. Baugh, 149 U. S. 368, 13 Sup. 
Ct. 914, 37 L. Ed. 772, the whole subject has been instructively dis- 
cussed, and it has been clearly and logically settled upon what grounds 
a master may be held liable for injuries incurred by a servant in the 
course of his employment. The question is always, whether the nég- 
ligence charged is the neglect of a primary and absolute duty of the 
master to the servant. If such be its character, no délégation of the 
performance of that duty to another, no matter how inferior his rank 
may be in the master's service, can, as we hâve already said, relieve 
the liability of the master for its neglect. The master does not insure 
the safety of the servant, but he does undertake that the place in which 
he Works, and the appliances with which he works, and the conditions 
under which he works, shall be reasonably safeguarded. A derelic- 
tion of the humblest employé in the master's service, to whom any 
part of such duty has been delegated, is the dereliction of the master. 
Therefore, in the language of the opinion just referred to; it will be 
seen that the question turns ràther on the character of the act than on 
the relation of the employés to each other. It has never been doubted 
that a master's duty to an ignorant or inexperienced workman, indeed 
to any workman about to undertake more than ordinarily dangerous 
work, is to explain its dangerous character and give adéquate caution 
as to its prosecution. This duty is of the absolute, personal character 
above referred to, and is not discharged by merely intrusting its per- 
formance to a properly selected subordinate. Nothing short of actual 
notice of the danger to the workman who is to encounter it, with such 
cautionary explanation as may enable him to avoid it, will satisfy the 
requirement of the law, and the default of the intermediary, whether 
he be the highest officer in control, or merely a fellow workman of 
the one exposed to the danger, is the default of the master. In such 
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a case, ail question as to wliether the immédiate cause of the injury 
wàs the négligence of a fellow servant, is eliminated, and inquiry as 
to the extent of the control and authority committed by the master 
to the culpable agent, beside the issue, which is solely as to the char- 
acter of the act or omission, and not the rank, of the offending servant. 

Reasonably efficient supervision of work of the dangerous kind hère 
described, must be held to be one of the primary and personal duties 
of the master. That there was évidence tending to show that such 
supervision was lacking hère, cannot be denied. No évidence was 
adduced on behalf of the défendants, to show either efficient super- 
vision or the establishment and enforcement of rufes and régulations 
adéquate to the protection of such employés as the plaintifï. The 
plaintifï charges in his statement of claim, that défendants conducted 
their business generally in an improper and unsafe manner, and spe- 
cifically were négligent in "managing, attending to, or removing un- 
exploded charges in blast holes," and the jury would not be unjustified 
in inferring from the évidence that this charge" was sustained. Such 
default in the gênerai management and conduct of so dangerous a 
business, was a default of the défendants. 

The fact that the plaintiff was put at work, without being informed 
of its exceedingly dangerous character, as testified to by the expert 
witnesses above referred to, not only justified but required that the 
case should hâve been submitted to the jury, and as the refusai of 
the judge to enter judgment for the défendants, non obstante veredicto, 
is the only assignment of error, the judgment below must be affirmed. 
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VERA CRUZ & P. R. CO. v. FREYGANG et al. 

(Circuit Court of Appeals, Fourth Circuit. May 29, 1907.) 

Nos. 700, 707. 

1. OoNTRACTS— Railroad Bbidge Constbuction— ESTIMATES or Engtneebs. 

A contract for railroad bridge construction in Mexico provided that the 
railroad company's engineers should supervise the work, approve the 
number of men to be sent from the United States, their salaries, fitness, 
the number to be employed, that they should O. K. ail important pur- 
chases of material and those obtained outside of Mexico, with the right 
to détermine what were important, to voucher and approve ail expense 
bills, and pay rolls in triplicate, etc. Held that, the railroad company 
having aceepted and paid 44 eut of 49 of such estimâtes without ques- 
tion, the court in an action on the contract properly held that the es- 
timâtes so made were prima facie évidence of the work done, and that the 
account should be based on the estimate, subject to correction, contradic- 
tion, or impeaclunent for error, mistake, omission, or concealment. 

2. Corporations— AoEîfTS—AtJTHORiTT— Répudiation or Acts. 

Where a contract for railroad bridge construction on a percentage basls 
originally limited the contractor's net compensation for building the origi- 
nal bridges to $33,000, and thereafter the assistant to the président of the 
railroad company was sent to confer concerning expediting the work, and 
then waived the compensation limit so flxed, and the railroad company 
did not promptly repudiate his acts, It would be assumed that he had au- 
thority to act In the premises, and that the waiver was binding on the 
corporation. 
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3. CoJNTRACTS— Peefoemance— CuEEENCY— Rate of Exchange. 

Where a contract, made on the percentage basis, for railroad bridge 
construction in Mexico provided for payment on the Mexican money basis, 
the exehange to be effected on the Mexican rate existing at the tinie in 
Jlexico City, the bridge company, having contracted with certain employés 
talien from the United States for payment in United States curreney or 
in Mexican at a flat rate of exchange, was chargeable with any loss 
sufCered because of changes in the rate of exchange during the perform- 
ance of the contract. 

4. SaME— ÂCCOUNTING. 

A contract for Mexican bridge construction provided that the railroad 
company should pay the contracter the exact cost plus 15 per cent, 
for his profit, and that ail payments should be made In Mexican money 
at the rate of exchange existing at the time of payment in Mexico City. 
$686,481.37 was paid in Mexico to American employés, and to reim- 
burse plaintiff for this sum the railroad company forwarded gold drafts 
for $343,240.68, which the bridge company converted into Mexican cur- 
reney at the rate of $2.20, making a gain of $31,203.69. HeU, that the 
bridge company was properly required to account for such gain to the 
railroad company. 

5. InTEEEST— UNMQXnDATED Demands — Dem.and— SuiT Beought. 

Where a railroad bridge construction contract was made In Missouri 
for performance in Mexico, and suit for an accounting was brought 
thereon in Maryland, where funds of the railroad were attached, the 
contracter was entitled to recover interest on the balance due from the 
date of demand or suit brought, under Rev. St. Mo. 1899, § 3705 [Ann. 
St. 1906, p. 2073], declaring that creditors shall be allowed interest at 
6 per cent, when no other rate is agreed on, for ail moneys after they 
become due and payable on written contracts and on accounts after ma- 
turity and demand made. 

In Error to the Circuit Court of the United States for the District 
of Maryland. 

Edward Duffy and William C. Scarritt (Bond, Robinson & Duffy 
and Scarritt, Scarritt & Jones, on the briefs), for the Midland Bridge 
Company. 

Carroll T. Bond and J. Southgate Lemon (Marbury & Gosnell, on 
the briefs), for the Vera Cruz & Pacific Railroad Company. 

Before PRITCHARD, Circuit Judge, and WADDIEE and DAY- 
TON, District Judges. 

DAYTON, District Judge. The.se are cross-writs of error, sued 
out in an action of assumpsit originally instituted in the superior court 
of Baltimore City, Md., by Henry Freygang and Albert A. Trocon, co- 
partners, trading as the Midland Bridge Company, against the Vera 
Cruz & Pacific Railroad Company, which was regularly removed into 
the Circuit Court of the United States for the District of Maryland by 
the défendant. Hereinafter the original plaintiflfs will be referred to as 
the "Bridge Company" and the original défendant as the "Railroad 
Company." The suit was instituted in the state court on September 
13, 1904, to recover $127,976.63, and on the day following an attach- 
ment was sued out, which was served upon Allan McLane, receiver 
of the Maryland Trust Company, garnishee, who subsequently con- 
fessed possession of sufficient funds belonging to the railroad com- 
pany to satisfy the demand. By various proceedings had, the plead- 
ings were settled by the court below. and the parties came to issue 
154 F.— 41 
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substantially upon the gênerai issue of nonassumpsit and counter- 
claim. On January 22, 1906, by written stipulation filed, trial by 
jury was waived, and the court was requested to find the facts spe- 
cially, and on February 7, 1906, the parties further agreed that ex- 
ceptions to the admissibility of évidence, to requests for spécial find- 
ings, and to rulings of the court should be reserved on both sides, to 
be reduced to writing and filed within a reasonable time thereafter, 
with same efïect as if so reduced to writing before findings made ; 
and thereupon on that day the court filed its findings of fact, embraced 
in 30 distinct paragraphs, and, as a conclusion of law based thereon, 
entered judgment in favor of the plaintiff bridge conipany against 
the défendant railroad company for an aggregate sum, after allowing 
ail crédits, of $38,406.43, with interest from the date of the judgment 
and costs. To this judgment the bridge company has assigned 8 
errors and the railroad company 23. Although the record is volumi- 
nous, a brief statement of the facts will be sufficient: The railroad 
company, a West Virginia corporation, was on August 24, 1900, en- 
gaged in the construction of a line of railroad in Mexico. ' On that 
day it entered into a contract with the bridge company, a copartnership, 
the mèmbers of which were citizens of Missouri, whereby the bridge 
company was to furnish material, and construct, complète, the super- 
structure of five bridges on said railroad line, paint the métal work 
of such superstructure^ and put in place the railway floor, in accordance 
with plans and spécifications attached. For this work the railroad 
company agreed to pay "the actual cash cost thereof, plus fifteen (15) 
per cent, for his profit." It was further provided that, in computing 
the cost of work, there should be included "ail items of material, labor, 
and transportation of men, materials, and plant to and fro," but no 
allowance was to be made "for cost of plant or détérioration of same, 
or for the time or personaK expenses (other than railroad and Pull- 
man fares) of either member of the firm, or for interest on money re- 
quired to carry on the work." The contract further provides that 
médical attendance and medicina at site should be paid by the railroad 
company, but nd other médical or hospital expansés should be so paid; 
that the railroad company should pay for the housing of employés, 
"but the commissariat department shall be considered as a thing apart 
from this fcontract. ' The contractor ( bridge company) shall manage 
it at his own expense, and shall charge enoûgh for board to reim- 
burse himself'for the entire outlay connected therewith." It further 
provides: 

"In order to keep accoiints strajglit, ail payments nré tg be made in Mexlcan 
money, and the rate of exchaiige to be used for charges in American money 
shall be that ruling in the city of Mexico on the date of the eugineer's esti- 
mate." 

It then provides the détails of how work should be done, by whom 
approved, and other matters not material hère. This contract was 
modified February 4, 1901, in writing, in regard to traveling expenses, 
but this modification îs not material. On October 10, 1901, the bridge 
company W'as awardéd the building of l!ie substructure of the Boca 
dei Rio bridge upon same terms contained in original contract, and 
again in September, 1902, and January, 1903, it was awarded the con- 
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tract of building ail unbuilt bridges and culverts on the road (with 
two portions excepted), and also the railroad company's shops at Tier- 
ra Elança. To complète ail this work required a period of over four 
years, and it is not surprising that, when the time of adjustment and 
settlement of accounts came, différences should arise between thèse 
companies. Thèse différences are the cause of this controversy. 

The questions are almost wholly ones of fact. The court below 
very patiently heard the testimony, and, sifting it most carefully, found 
the facts therefrom. The many exceptions taken and alleged errors 
assigned by the railroad company need no very extended considération. 
Out of the 33, 2 are expressly aîjandoned. The first, which is perhaps 
most strenuously insisted upon, is based upon the fact that the court 
below held the estimâtes made monthly by the engineer in charge, who 
was selected, employed, and paid by the railroad company, to be 
prima facie évidence of the work thus done, and that the account should 
be based upon such estimâtes, subject to correction, contradiction, or 
impeachment for error, mistake, omission, or concealment. When it 
is remembered that thèse engineers, employed by the railroad com- 
pany, by the terms of the spécifications expressly made part of the con- 
tract, and by the terms of the contract itself, were empowered and 
required to supervise ail this work ; to approve the number of men to 
be sent from the United States to the work, the salaries to be paid 
them, and to détermine their fitness for the work before they were 
engaged ; to détermine and approve the number of men to be employed 
at each site, ordering more where toc few were engaged, and diminish- 
ing the number where too many were at work ; to make réduction for 
négligence in having idie men on hand ; to O. K. the purchase of 
material obtained outside of Mexico, and ail important purchases of 
material in same, with right to détermine what were important; to 
require ail expense bills to be properly vouchered, and to allow none 
paid without being approved by them ; to make thèse monthly esti- 
mâtes upon complète vouchers in triplicate for ail bills and upon signed 
pay rolls in triplicate furnished by the bridge company, which esti- 
mâtes and statements were so made to the number of 49, of which the 
first 44 were paid by the railroad company without serious question 
or dispute at the time, and part of No. 45 was also paid — ^when, we 
say, ail thèse facts are taken into considération, we can see no ground 
for complaint upon the part of the railroad company of this ruling. 
Thèse estimâtes became so far agreed upon as to become properly the 
basis of the settlement. 

In the original spécifications the limit of net compensation to the 
bridge company for the building of the original five bridges was fixed 
at $33,000, which in the addenda thereto was raised to $40,000. The 
trial court allowed a sum in excess of this amount, holding as a fact 
that this limit had been expressly waived by the railroad company. 
The latter hère complains of this action, insisting that the évidence 
upon which this alleged waiver is based was incompétent to establish 
such, and should hâve been excluded. This évidence briefly is that 
in April, 1901, during the construction of the Papaloapam bridge, 
conférences were held between Jay, assistant to the président of the 
railroad company, the résident engineer, and one of the members of 
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the bridge company with a view to expediting work on this bridge, 
and the bridge company insists that as a resuit it undertook to so ex- 
pedite and complète the work ; Jay, on behalf of the railroad company, 
agreeing to waive this net profit limit. Waddell, one of the engineers, 
testifies, corroborating Freygang and other witnesses introduced by 
the bridge company, that he received a letter from Jay setting fortla 
this waiver, but it had since become lost. Jay dénies he made such 
waiver, or that he had authority to do so. We think the trial court 
rightly held that this waiver was made. It is undoubtedly true the 
work was expedited. The prior delay in the work upon this eight- 
pier bridge had been solely caused by the failure of the railroad com- 
pany to deliver the bridge company's plant and the necessary material 
upon the ground by reason of the noncompletion of its track to that 
point. This delay was costly to the contractors, and it would seem that 
it and the extra cost of expédition furnished an adéquate considération 
for this waiver. Jay was assistant to the président, and when sent 
to confer must be assumed to hâve had power to act, or, if he did not 
bave such power, prompt répudiation upon the part of his chief (the 
président) of his act was necessary. 

Thèse are the principal and important matters complained of by 
the railroad company. The many other exceptions relate to spécifie 
items, to technical objections to the finding or failure to find certain 
facts and conclusions of law, which we bave carefully considered, and 
find without merit. 

Corning now to the eight exceptions taken to this judgment by the 
plaintifif bridge company, it îs sufficient to say that they relate substan- 
tially to three items, and they may be stated briefly as follows : First. 
To the court's refusai to'allow it the sum of $1,063 for premium paid 
surety company for its suretyship on bond required by contract to be 
given by the bridge company to the railroad company. Second. To 
the court's allowance of a crédit to the railroad company of $3T.203.- 
69 for "différence of exchange on gold pay rolls paid in Mex'co." Third. 
To the court's refusai to allow interest upon the indebtedness from 
the time due. 

In argument hère the first claim bas been abandoned, and need not 
be further considered. 

The second is earnestly insisted upon, and requires some considér- 
ation. The whole controversy hère grows out of the fluctuating value 
of Mexican money compared with the gold standard money of the 
United States. From the beginning of the contract, in August, 1900, 
until May, 1901, the rate of exchange varied between $1.96 to $3 of 
Mexican for $1 United States. During the remainder of the time 
spent in the exécution of the contracts, the rate fluctuated from $3 to 
$3.67 of Mexican for $1 United States. A large number of workmen 
from the United States was employed, and the bridge company, very 
soon after the work commenced, prepared a contract, which it required 
its American employés to enter into, which provided, among other 
things, for the matter of expense incurred by them in going to Mexico 
to the work and returning to the United States, a scale of wages to be 
paid, based on the United States gold dollar, dépendent upon length 
of service; that thèse men should be charged board at the rate o£ 
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$8.40 Mexican per week and hospital fées at tlie rate of $1 Mexican 
per month for each $100 Mexican and fraction thereof of salary; and 
that the men should be paid at their rated wages in gold at Kansas 
City, or, if paid on the work in Mexico, in Mexican currency at the 
rate of two for one. It is distinctly and always to be borne in mind 
that this contract was between tlie bridge company and its American 
employés, and that the railroad company was net a party to it; that 
the contract between the railroad company and the bridge company 
expressly provided : 

"In order to keep accounts straiglit, ail payments are to be niade in Mexican 
money, and the rate of excliange to be used for charges in American shall be 
that ruling in the city of Mexico on tlie date of the engineer's estimate." 

And, further: 

"No change or altération shall be made in the terins or conditions of this 
agreement without the written consent of both parties hereto." 

Subject to thèse terms and npon this basis o-i payment, the bridge 
company was to be reimbursed its actual expenditiire for labor and 
material and 15 per cent, upon this actual expenditure for its com- 
pensation. If the bridge company conducted a commissary, b)^ the 
terms of the contract it was to be a thing apart, and conducted at its 
own expense. If it ran a boarding house, it was to charge the men 
board enough to reimburse it, if not, bear the loss ; and so, too, if it es- 
tablished a hospital, it could call on the railroad company for médical 
attendance and medicine "at the site," — nothing more. 

By the terms of its contract the bridge company was to be paid up- 
on the Mexican money basis, and the exchange of moneys was to be 
efifected upon the Mexican rate existing at the time in Mexico City. 
The most natural thing for it to hâve donc, in our judgment, would 
hâve been to hâve also paid its men, run its commissary, its board- 
ing bouses, and its hospital upon this same basis. It may hâve been 
soinewhat inconvénient, but, if on this account it saw fit by private 
contract with its men (a contract of chance and hazard, too) to estab- 
lish a new and diiîferent rate of exchange from that fixed by the con- 
tract it held with the railroad company, by which it might bave gained, 
but as it turned out, in fact, lost, it certainly cannot expect the railroad 
company to indemnify it for such loss. Suppose, as contended for, 
that practically in the sale of its goods from the commissary, in the 
conduct of its boarding houses and hospital, by virtue of its having 
gotten on the losing side of this its private contract with its men, it 
was selling goods, boarding and treating its men at a discount, upon 
fixed rates, whose fault was it? If it fixed the wage scale, the com- 
missary priées, the boarding rates and hospital fées upon the gold stand- 
ard, while it was to receive its money on the Mexicail one, it certainly 
did it with its eyes open. Counsel with great earnestness hâve dwelt 
upon the fact that the estimâtes approved by the engineers in charge 
allowed for this arbitrary basis and the resulting loss arising there- 
from, and with much ability and learning argue that the railroad com- 
pany is bound by thèse estimâtes and this action of its engineers ; cit- 
ing very many authorities. As thèse authorities, however, relate to dif- 
férences arising between contractors and employers touching matters 
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distinctly left by the contract to the arbitrament of the engineers, or 
distinctly within the scope of such engineers' duty or authority, vve 
must put them aside as not being in point ; for hère the matter of fix- 
ing the rate of exchange or ratifying any arbitrary or other rate was 
wholly outside of the scope of the engineers' authority or power, be- 
cause against the very terms of the contract between the principals 
which had fixed it, and could not be changed except in writing by the 
principals themselves. 

The trial court ascertained : 

"That the sum paid in Mexico in settlement witli American employés was 
in Mexican currency $080,481.37. To relmburse tins sum the plaintiffg ob- 
tained from the défendant gold drafts amountiug to $'543,240.08. Thèse goUl 
drafts they converted into Mexican currency at a rate of at least $2.20, and 
received therefor at least $77.5,129.49 Mexican, mailing a gain over the $080.- 
481.37 of $08,048.12 Mexican. This sum converted into gold at $2.20 Is A 
gain of $31.203.09, and for this sum the plaintiffs should account to the de- 
fendant." 

We think this holding right under the terms of the contract and the 
conditions and circumstances existing touching thèse transactions, and 
therefore hold the bridge company's assignment of error in this par- 
ticular to be unavailing. 

This brings us to the last objection made by the bridge company 
touching the disallowance of interest. While it is true this cause was 
trial in A'Iaryland, where by statute the allowance of interest is left 
to the discrétion of the court, yet it is also true that this contract was 
a Missouri one. The statute of this latter state (section 3705, c. 40, Rev. 
St. Mo. 1899 [Ann. St. 1906, p. 2073]), provides: 

"Creditors shall be allowed to reeeive interest at the rate of six per centuni 
I>er annum when no other rate is agreed upon for ail moneys after they be- 
corae due and payable on written contracta and on accouuts after they be- 
come due and demand of payment is made." 

The Suprême Court of Missouri in construing this statute bas held 
that such interest will not be allowed on account until after demand is 
made. Evans v. Western Brass Mfg. Co., 118 Mo. 548, 34 S. W. 175 ; 
Southgate v. A. & P. R. R. Co., 61 Mo. 89. But it has further held 
that the institution of suit constitutes such demand, and in case no 
prior demand bas been proven, then interest should be awarded from 
the date of service of process, or, in the absence of proof of date of 
service, from the commencement of the suit. Dempsey v. Schawacker, 
140 Mo. 680, 38 S. W. 954, 41 S. W. 1100. The controversy arose 
in Maryland only by reason of the accidentai location of the attached 
funds there of the railroad company. By the finding of the trial court, 
an aggregate of $38,406.43 remained unpaid, and suit to recover it 
had been instituted on September 12, 1904, nearly 17 months before 
judgment rendered. We think the bridge company clearly was en- 
titled to interest for this period, both under the Missouri statute and the 
fédéral authorities. Curtis v. Innerarity, 6 How. 146-154, 12 L. Ed. 
380; Sturm v. Boker, 150 U. S. 312-341, 14 Sup. Ct. 99, 37 L. Ed. 
1093 ; Crescent Mining Co. v. Wasatch M. Co., 151 U. S. 317-323, 14 
Sup. Ct. 348, 38 L. Ed. 177 ; Spalding v. Mason, 161 U. S. 375-385, 
16 Sup. Ct. 592, 40 E. Ed. 738. 
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We therefore find the court below erred in not allowing to the 
bridge company interest upon its judgment of $38,406.43 from Septem- 
ber 12, 1904, the date of the institution of the suit, and for this reason 
only the cause upon the writ of error of the plaintiff bridge company 
is reversed and remanded, with costs against défendant railroad com- 
pany. And the cause upon the writ of error sued out by the railroad 
company against the bridge company is in ail respects affirmed, with 
costs to the bridge company. 



McLTTRE V. LUKE. 

(Circuit Court of Appeals, Nintli Circuit .Tune 3, 1907.) 

No. 1,415. 

1. BitoKERS— -Actions for Compensation— Evidence of Performance of Con- 

TRACT. 

Défendant entered into a written coutract with plaintiffi's intestate by 
wliieh lie agreed, in case lie should purchase certain niining property at a 
stated priée with the assistance of plaintifC's intestate, to pay the latter 
a commission. Three days after the death of the décèdent a contvact was 
exeeuted by which défendant purchased the property with other property 
for slightly more thau the price nauied. A witness also testified that on 
the day before the decedent's death défendant told him of the contemplated 
purchase, and aslîed him to ascertain if tlie décèdent would not accept a 
suni in cash in lieu of an interest in the property which he was to receive 
under the commission contract. Ucld, that the contract of sale and such 
testimony. were sufficient, prima facie, to establish that the décèdent had 
l)erformed the service that entitled him to the commission. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 8, Brokers, §§ 116, 117.] 

2. Same— RiGHT To Compensation— AcTiNG for Boni Parties. 

Where a broker, although acting as agent for both the seller and pur- 
cliaser of property. is given no discretionary power to negotiate the sale, 
but his employment is merely to bring the principals together and to keep 
them informed as to the condition of the property, the dual employment 
is not inconsistent nor contrary to public policy, and he may receive pay- 
ment from lK)th principals. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. S, Brokers, | .52.] 

Eoss, Circuit Jucige, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Montana. 

John B. Clayberg, Thos. C. Bach, and Ira T. Wight, for plaintifï 
in error. 

E. C. Day, M. S. Wilson, and Charles H. Lovell, for défendant in 
error. 

Before GILBERT and ROSS, Circuit Judges, and DE HAVEN, 
District Judge. 

DE HAVEN, District Judge. This is an action at law brought 
by the plaintifif, as administrator of the estate of Charles S. Gibson, 
deceased, against L. S. McLure and Charles D. McLure, défendants. 
The complaint, in addition to other facts necessary to state a cause 
of action, sets forth that défendants agreed to pay to said Gibson, in 
the event of the purchase by them, for the sum of $50,000, of the 
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Broadwater group of mines in the county of cascade, state of Montana, 
a commission of $3,000, and^/ioo interest in the property purchased, 
in return for his assistance in making such purchase, payment to be 
made at the time of the deUvery of the deed of the property; that 
the property was purchased by the défendants for the price named, 
and the contract was fuUy performed upon the part of Gibson; that 
^/loo of the property purchased is of the value of $3,000, and judg- 
ment is demanded for the sum of $5,000. The évidence disclosed that 
the défendant Charles D. McLure was not a party to the contract re- 
ferred to in the complaint, and the action was dismissed as to him. 
At the close of plaintifï's testimony, the remaining défendant, L. S. 
McLure, requested the court to instruct the jury to return a verdict 
for him. This request was refused, and, the défendant declining to 
introduce any évidence, the court instructed the jury to fînd for the 
plaintiff for the full amount sued for. The case is brought hère by 
the défendant L. S. McLure on writ of error. There are varions er- 
rors assigned, only one of which requires discussion, and that is the 
one which relates to the action of the court in instructing the jury 
to return a verdict in favor of the plaintiff. 

1. In the considération of the question presented for décision, it is 
necessary briefly to refer to the évidence, and to the issues made by the 
pleadings. The évidence shows that the défendant entered into the 
foUowing contract with the deceased Gibson, in behalf of whose es- 
tate this action was brought: 

"Neihart, Dec. 1, 1899. 

"Should I purchase the Broadwater group of mines and other property 
for the sum of fifty thousand dollars (and Charles S. Gibson assistiug me in 
the making of said purchase) then in that event I agrée to pay to the said 
Charles S. Gibson In return for above assistance a commission of three 
thousand dollars at the time of delivery of deed of above property to me. 

"I also agrée to give him two one-hundredths (^/loo) interest in the prop- 
erty in lieu thereof in the event of the incorporation of a company by mte> 
on the said property, to give him 2/1 (,„ two one-hundredths — of the capital 
stock of said company at the time of its incorporation in lieu of the said 
two one-hundredths interest in the property. Said stock to be non-assessable 
stock. 

"The above agreement to be void if I do not purchase the property at 
the price above stated. L. S. McLure." 

This agreement was set out in hœc verba in the defendant's answer, 
as the contract between himself and Gibson, and it was not alleged that 
it was intended by the parties thereto to include in such contract oth- 
er property than the Broadwater group of mines ; nor was it suggested 
at the trial that there was in the minds of the parties to the agree- 
ment any other property than that therein specifically mentioned, to 
wit, the Broadwater group of mines. This being so, the words "and 
other property," in the clause of the agreement describing the prop- 
erty to be purchased as "the Broadwater group of mines and other 
property," are to be regarded as surplusage, and the agreement con- 
strued as only applying to the Broadwater group of mines. Was 
the évidence sufficient to show that the contract as thus construed was 
performed by Gibson? 

We agrée with the contention of the défendant that under the plead- 
ings it was incumbent upon the plaintiff to prove, first, that the prop- 
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erty mentioned in this contract was purchased by the défendant for 
the price named therein — $50,000 ; and, second, that Gibson assisted 
him in malcing the purchase. For the purpose of showing thèse facts, 
the plaintiff introduced in évidence a written contract entered into be- 
tween the owner of the Broadwater group of mines and the défend- 
ant L. S. McLure and Charles D. McLure, on April 17, 1900, by the 
terms of which the vendor was to sell and the défendants purchase 
the Broadwater group of mines ; aiso ail ores on the dumps, ail tools, 
machinery, and implements of every kind and nature, used in and 
about said mines, for the sum of $50,600. The contract further pro- 
vided that, "in addition to the Broadwater group above mentioned, 
and as part of the property hereby agreed to be conveyed," the vendor 
"agrées to sell and convey by quitclaim deed ail his right, title and 
interest in and to the tunnel site on the Enterprise No. 2, claim, 
* * * and also ail and singular the certain quartz Iode claim. 
known and described as the Key." The évidence shows that Gibson 
died on the 14th of April, 1900, three days before the exécution of the 
agreement just referred to, and one witness testified that on the day 
before his death the défendant informed him of the contemplated 
purchase of the Broadwater group of mines, and of the contract which 
he had made with Gibson, and requested him to see the latter and as- 
certain if he would accept $3,000 cash in lieu of stock in the Com- 
pany that was to be formed. The proposition was not made to Gibson, 
as he died before the witness had an opportunity to see him. This 
is ail of the évidence tending to show performance of the contract 
sued on, on the part of Gibson, and was, we think, suiïicient for that 
purpose in the absence of évidence to the contrary, and there is no 
such évidence. The proposition which the défendant authorized the 
witness referred to, to make to Gibson, was in substance one for a 
modification of the contract under which he was employed, and 
the offer so made shows that the défendant then recognized the right 
of Gibson to the commission stipulated for in his contract, and was in 
effect an implied admission by him that he had performed the 
service entitling him to the compensation provided for in that con- 
tract, and was therefore some évidence of that fact against the défend- 
ant making the admission. The agreement of April 17, 1900, by 
which the Broadwater group of mines and the other property therein 
described was purchased for $50,600, is not of itself sufïicient to prove 
that the price paid for the Broadwater group of mines exceeded $50,- 
000, as other property was included in that agreement. In the ab- 
sence of évidence to the effect that the other property therein described 
was purchased for less than $600, this agreement did not tend in any 
degree to weaken the force of the defendant's implied admission that 
the contract by which Gibson was employed had been fully performed 
by him. 

It is argued, however, by counsel for the défendant, that the propo- 
sition to pay money in lieu of certificates of stock may hâve been in- 
tended to settle or compromise a disputed claim; but there is nothing 
in the évidence upon which to base such a supposition, as it contains 
no intimation that there was any dispute between défendant and Gib- 
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son as ±0 the right of the latter to receive the compensation provided 
for in the contract sued on. 

3. It is further contended by défendant, and this seems to be his 
main contention, tliat the court erred in directing a verdict for the 
plaintifï, because it appears from the pleadings that the deceased Gib- 
son was acting for both the vendor and vendee in the matter of the 
sale of the Broadwater group of mines, and there was no évidence 
shovving that the parties to that transaction knew that he was acting 
in such dual capacity. The principle for which the défendant con- 
tends is that it is prima facie contrary to pnbHc poHcy for a broker to 
act as agent for both vendor and vendee in a sale of property, and 
that, when such double employment is shown, the agent is not en- 
titled to recover compensation from either of his principals, without 
proof that both of them knew of the dual capacity in which he acted, 
and consented thereto. This may be regarded as the statement of an 
elementary rule of law, and is supported by numerous authorities. 
among which the following may be cited : Meyer v. Hanchett, 43 
Wis. 246; Scribner v. Collar, 40 Mich. 375, 29 Am. Rep. 541; Leath- 
ers V. Canfield, 45 L. R. A. 33, 117 Mich. 277, 75 N. W. 612 ; Hobart 
V. Sherburne. 66 Mirin. 171, 68 N. W. 841 ; Yoimg v. Trainor, 42 
N. E. 139, 158 m. 428 ; Hannan v. Prentis, 124 Mich. 417, 83 N. W. 
102; 19 Cyc. p. 279. It will be found upon examination that this 
principle of law is only applied in cases where the agent is clothed 
with some discrétion in the matter of advising or negotiating the sale or 
purchase of property, where the duty which he owes to one principal is 
inconsistent with that which he owes to the other. The rule is based 
upon the doctrine that "the duty of an agent for - a vendor is to sell 
the property at the highest price ; and of the agent of the purchaser. 
to buy it for the lowest." Farnsworth v. Hemmer, 1 Allen (Mass.) 
494, 79 Am. Dec. 756. When the fact of such inconsistent relation 
is either admitted or proved, the burden is then upon the agent to 
show that both principals had knowledge and consented to his acting 
in such dual capacity, and without such proof he is not entitled to re- 
cover compensation from either ; but where the agency is not of this 
nature, where the agent is given no discretionary power to negotiate 
the sale, and his employment is merely to bring the prindipals together 
that they may make their own contract upon such terms as they may 
agrée, the reason for the rule above stated cesses, and the agent is 
entitled to recover from both principals, if both hâve agreed to pay 
him for such services Rupp v. Sampson, 16 Gray (Mass.) 401, 77 
Am. Dec. 416 ; Knauss v. Brewing Co., 142 N. Y. 70, 36 N. E. 867 ; 
Empire State Ins. Co. v. American Cen. Ins. Co., 34 N. E. 201, 138 
N. Y. 446. 

The question then is. to which of thèse classes does the présent case 
belong ? There is nothing in the évidence to throw any light upon 
this question, as it does not disclose the scope of Gibson's agency, what 
assistance he was to render the défendant in making the purchase of the 
Broadwater group of mines, or what service he was to perform for the 
owner of the property sold. It is, however, admitted by the pleadings, 
that Gibson was to receive compensation from both parties to that trans- 
action, and défendant claims that, such fact being admitted, the burden 
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of proof was upon the plaintiff to prove that both parties knew of and 
consented to such double employment. It is alleged in the answer, as 
one défense to the action, that Gibson was to receive compensation 
from the owner of the Broadwater group of mines, as well as from 
the défendant, for his services as broker in the matter of efïecting a 
sale thereof, and that neither of his principals knew that Gibson was 
acting in such dual capacity. The plaintiff in his replication admits 
that Gibson was to receive compensation from both the défendant and 
the owner of the Broadwater group of mines, in the event that the de- 
fendant should become the purchaser thereof, but in this connection 
allèges : 

"That in the efCeeting of the said sale the said Charles S. Gibson merely 
acted as agent in bringing the said parties together and iu keeping them 
inlormed as to the condition of the property, and that he had nothing what- 
ever to do with the flxing of the priée for which the property was to be sold, 
or in determining as to whether or not elther of the parties would accept 
the proposition so made by the other." 

It will be seen from this that the replication in eiïect dénies that 
Gibson's agency was one which gave him any discrétion in the mat- 
ter of negotiating a sale of the Broadwater group of mines, or im- 
posed upon him any other duty in relation to such sale than that of a 
raiddleman, and keeping the parties "informed as to tTie condition 
of the property." The admission of the double agency being thus 
qualified, we think the burden was upon the défendant, under the au- 
thorities, to offer some proof to sustain the broad allégation of his 
answer in relation to the scope of Gibson's agency. In the absence 
of évidence tending to show that Gibson's agency was one which vest- 
ed him with some discrétion in the matter of negotiating the sale of 
the Broadwater group of mines plaintiff 's replication is to be taken 
as true, and the case is thus brought within the rule of Knauss v. 
Brewing Co., 143 N. Y. 70, 36 N. E. 8()7, in which case it was said: 

"It is undeniable that where the brolcer or agent is invested with the least 
discrétion, or where tlie party had the right to rely on the broker for the 
beneflt of his skill or judgment in any such case, an employment of the 
broker by the other side in a siniilar capacity, or in one where, by possibil- 
ity, bis duty and his interests might clash, would avoid ail his right to com- 
pensation. The wliole matter dej^ends upon tlie character of his employ- 
ment. If A. is employed by B. to find him a purchaser for his house upon 
terms and conditions to be determined by B. when he meets the purchaser, 
I eau see nothing improper or inconsistent with any duty he owes B. fbr A. 
to accept an employment from C. to ftnd one who will sell his house to C. 
upon terms which they raay agrée upon when they meet ; and there is no viola- 
tion of dnty, in such case, in agreeing for commissions from eaoh party upon 
a bargain being struck, or in failing to notify each party of his employment 
by the other." 

The fact admitted by the replication, that, in addition to his em- 
ployment as a middleman, Gibson was also employed by the parties 
to give information as to the condition of the property, does not affect 
the question before us, as it cannot be said as matter of law that such 
an employment imposed upon Gibson any inconsistent duty in the mat- 
ter of the conflicting interests of the vendor and vendee. There cer- 
tainly is no presumption that Gibson was employed by either of his 
principals to deceive the other, to suppress facts within his knowl- 
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edge, or to gîve false information to the other as to the condition of 
ttie mines. The replication avers tliat he was to keep tliem informed 
as to the condition of the property, and this must be construed as an 
allégation that his contract with both was to furnish triie informa- 
tion as to its condition, and the double employment for such purpose, 
was not contrary to public policy, as the duty which he owed to one 
under such contract, was not inconsistent with liis duty to the other. 
The judgment is affirmed. 

ROSS, Circuit Judge (dissenting). I am unable to agrée to the 
judgment in this case. As stated in the opinion, tliere is nothing in 
the évidence to disclose the scope of Gibson's agency. In the answer 
to the complaint the défendant set up: 

"That Gibson was to reeeive compensation from the owner of the Broad- 
water group of raines, as -well as from tiie défendant, for his services as 
broker in the matter of effecting a sale thereof, and that neither of his 
prineipals Ivnew that Gibson was acting in such dual capaclty." 

The answer does not allège that Gibson's agéncy was one which 
gave him any discrétion in the matter of negotiating a sale of the mines, 
or anything about the scope of that agency. The answer, therefore, 
contained nothing calling for or admitting of any déniai in the replica- 
tion bf the scope of the agency; so that the statement in the replica- 
tion, "that in the effecting of the said sale the said Charles S. Gibson 
merely acted as agent in bringing the said parties together, and in 
keeping them informed as to the condition of the property, and that 
lie had nothiiig whatever to do with the fixing of the price for which 
the property was to be sold, or in determining as to whether or not 
either of the parties would accept the proposition so made by the 
other," cannot be properly regarded as a déniai of anything contained 
in the answer, but only as an affirmative allégation on the part of the 
plaintifï, and one to be proved by the plaintifï. In the opinion of the 
court it is said: 

"The admission of the double agency being thus qualified, we thlnk the 
burden was upon the défendant, under the autlioritles, to offer some proof 
to sustain the broad allégation of his answer in relation to the scope of 
Gibson's agency." 

But the answer dqes not contain any allégation at ail in relation to 
the scope of Gibson's agency. The efïect of the décision, therefore, 
it seems to me, is that an agent may act for a vendor in the sale of 
his property, his duty to the vendor being to sell it at the highest price, 
and at the same time, wifhout knowledge of either of the prineipals, 
act as agent for the purchaser, his duty to him being to buy at the 
lowest price. Yet the la w is, as I understand it, and as is stated in 
the opinion, that this cannot be permitted. 
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MACRUM et al. v. UNITED STATES. 

(Circuit Court of Appeals, Thlrd Circuit. May 13, 1907.) 

No. 30. 

1. Courts— .TuRisDicTioN of Circuit Coubt— Enjoining Wbit of Eueor. 

A Circuit Court of the "United States sltting in equity bas no authority 
to eujoin a party to a judgment rendered on its law side from suing out 
a writ of error from tlie Circuit Court of Appeals to review sald judg- 
ment. 

[Ed. Note. — Enjoining proceedings in fédéral courts, see note to Clapp v. 
Otoe County, 45 C. C. A. 591.] 

2. JuDGMEST — Satisfaction— CoMPELLiNG Entby— Equity— Jukisdiction. 

A court of equity is without jurisdiction of a suit for a decree requiring 
the entry of satisfaction of a judgment at law, the court which rendered 
such judgment having full power over It, and to grant any relief in re- 
spect thereto which justice may require. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 30, Judgment, §§ 1707- 
1713.] 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Johns McCleave, for appellants. 
Nathan S. Williams, for appellee. 

Before DALLAS and GRAY, Circuit Judges, and HOLLAND, 
District Judge. 

DALLAS, Circuit Judge. The United States filed a bill of com- 
plaint in the court below, the first five paragraphs whereof set forth 
that in a proceeding which the complainant had instituted in that court 
for the condemnation of certain real estate of Nathaniel G. Macrum, 
trustée, there was a jury trial which resulted in a verdict for said 
Macrum in the sum of $15,607.17, with interest added from the date 
of condemnation proceedings, and that upon this verdict a judgment 
was entered in the sum of $17,526.04. The remainder of the bill, 
and the decree appealed from, are copied in the margin.^ 

We know of no précèdent for a decree by a Circuit Court of the 
United States sitting in equity, forbidding a party to a cause upon 
its law side from suing out a writ of error for review of any review- 
able décision in such cause. The authorities which maintain that in 
proper cases a chancelier may restrain proceedings at law are related 
to a chapter in judicial history which has no pertinency to the matter 
in hand. We are not dealing with a controversy as to the right of 
courts of equity to enjoin the judgments or other proceedings of 
courts of law. The question now to be decided concerns no such 
conflict, but is simply whether a Circuit Court of the United States 
has any authority whatever to prevent the suing out of a writ of error 
from a United States Circuit Court of Appeals ; and this question we 
think is answered by the act of March 3, 1891, which, in establishing 
the last-mentioned courts, required them to exercise their appellate 

iSee note at end of case. 
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jurisdiction, without vesting elsewhere any power to obstruct it. 
Therefore a writ of error from a Circuit Court of Appeals, if warrant- 
ée! by the statute, is of right, and its formai allowance, though per- 
haps désirable, is not requisite. The court of first instance bas no 
more authority to décide upon its propriety in advance of its issu- 
ance than it would bave tbereafter, when, indubitably, ail questions 
affecting its validity or efficacy are for décision by the court from 
which it issued. Pullman's Palace Car Co. v. Central Transportation 
Co. (C. C.) 71 Fed. 809 ; City of Wilmington v. Ricaud, 90 Fed. 212, 32 
ce. A. 578; Louisville Trust Co. v. Stockton, 18 C. C. A. 408, 73 
Fed. 1 ; Ex parte Virginia Commissioners, 112 U. S. 177, 5 Sup. Ct. 
421, 28 h. Ed. 691 ; State v. Farlee, 1 N. J. Law (Coxe) 96. It would, 
however, "be a waste of time and an tmnecessary continuance of liti- 
gation to simply enter an order setting aside the injunction and re- 
manding the cause for 'further proceedings." Ex parte National 
Enameling Co., 301 U. S. 163, 26 Sup. Ct. 404, 50 L. Ed. 707. The 
dismissal of the bill must be ordered for lack of equity to support it. 
Except as it prayed for an injunction, the substance of the only re- 
lief sought by it was that an entry of satisfaction of the judgment at 
law should be decreed, upon such terms, if any, as might properly be 
imposed. But to accomplish this end a resort to equity was not 
requisite, for courts of law are not incompétent to deal justly with 
their own judgments. Holt et al. v. Dorsey was à proceeding at law 
(13 Fed. Cas. 438, No. 6,647), and vet the Circuit Court, upon motion 
made in that proceeding (16 Fed. Cas. 1309, Nos. 9,.389, 9,390), direct- 
ed an entry of satisfaction of the judgment therein, upon its being 
made to appear that such entry was warranted. 

Under ordinary circumstançes we would not intimate any opinion 
of our own in anticipation of possible future proceedings in a lower 
court; but in view of the manner in which this controversy, in its 
entirety, bas been discussed at bar, we deem it proper to say, as per- 
haps tending to limit litigation, that, as at présent advised, we think 
the Circuit Court, sitting at law, may properly dispose of this whole 
matter by simply directing an entry of satisfaction of the judgment 
in question, upon such terms (if any) as, after hearing, it shall impose, 
respecting "interest * * * since date of verdict." But at prés- 
ent we décide only that the decree for a preliminary injunction shall 
be reversed, and that the cause shall be remanded with direction ta 
dismiss the bill. 
It is so ordered. 

NOTE. 

Bill of Complaiut 

In the Circuit Court of the United States for the Western District of Penh- 

ss'lvania, Sitting in Equit.v. 

No. May Term, 1907. 

Between the United States of America, Plaintiff, and Nathaniel G. Maerum, 

Trustée for Nathaniel G. Macrum, Edward A. Macrum, and William 

Macrum, Individually and Attorney lu Fact, Défendants. 

* ** « * « * * * *' 

6. That afterwards. to wit, on or before the 28th day of August, 190G, your 
orator notifled William Slacriim, Bsq., one of the défendants, and attorney 
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at law and in fact for ail the parties in interest, that it was ready to pay the 
judgment and interest in said case on proper aclînowledgment of satisfaction 
aud payment. 

7. Tliat in pursuance thereof, your orator through M. C. Gay, of tlie United 
States Engineer's office, agent for your orator, tlie défendant in said proceed- 
ings, paid to the said William Macruni, as attorney aforesaid, the sum of 
seventeen thonsand live hundred twenty-six and o*/ioo ($17,52().(>4) dollars, 
and received froni him a receipt therefor, a copy of which is hereto attached 
and made part bereof, marlced "Exhibit A," aud the said Macrum also en- 
tered on the record of the case the following acknowledgment o£ payment: 

I, William Macnnn, attorney in fact, for myself and as attorney in fact 
for Nathaniel G. Macrum, Trustée, Nathaniel G. Macruni, Edward A. Mac- 
rum, plaintiffs in the above-entitled case, by virtue of the power of attorney 
heretofore flled, do hereby aclinowledge payment from the United States of 
1157,526.04, said amount being the verdict with interest included to the date of 
verdict, subject to claim made in protest for interest on said amount since 
date of verdict. William Macrum, Atty. In Tact. 

August 28/0(5. 
Attest H. R. Gamble. 

8. Your orator avers that, at tlie time said mouey was paid and said re- 
ceipt taken, it was fully stated and understood between the said Macrum. 
attorney as aforesaid. and the agent of your orator, that the payment of 
said sum of seventeen thonsand and flve hundred and twenty-six "^/xoo 
(.$17,526.04) dollars was in fnll payment and satisfaction of ail matters in 
controversy between the said plaintifC and défendant, except that said at- 
torney for plaintifE contended that plaintiff was entitled to interest to the 
date of payment, to wit. August 28, lOOti, instead of May l(î, 1006, the date 
of the rendition of the verdict, as claimed by défendant, and said attorney 
excepted said claim from said acknowledgment, as shown l>y said receipt 
above set forth. And your orator further saith that it was fully Intended 
aud understood between the attorney for the plaintiff and tlie attorney for 
the défendant at the time the acknowledgment of payment was entered of 
record by the plaintilï's attorney that said acknowledgment was a receipt 
and a release to the défendant of ail matters in controversy between said 
plaintiff and défendant, excepting only plaintifE's claim for interest as afore- 
said, and your orator avers that if said acknowledgment on the record is not 
in law a sufhcient acknowledgment of payment and release by plaintifE to 
défendant of ail matters in controversy, excepting plaintilï's claim for in- 
terest as aforesaid, that it was oniitted from said acknowledgment by acci- 
dent or mistake, as it was fully intended and understood by tlie parties there- 
to at the time of making said acknowledgment that it was ni fact a full 
receipt for payment and a release of ail matters in controversy excepting the 
claim of interest as aforesaid. 

9. That your orator refers to and makes part of this bill of complaint the 
record and proceedings thereon of said suit at No. 09, May term. 1ÏK)4, of your 
honorable court above mentioned. 

10. That, notwithstanding the payment of said money to said plaintiff 
and the receipt and acknowledgment therefor by plaintifC. the said plaintiff, 
for the pnrpose of harassing, annoying, and injuring your orator, threatens 
to review said proceedings by appeal or writ of error, and to retain meanwhile 
the money paid by your orator as aforesaid in payment and satisfaction of 
said verdict, interest. and costs. 

11. That your orator has no plaiii, adecpiate, and complète remedy at law 
in the premises, aud therefore needs équitable relief. It therefore prays your 
honors; 

I. To enter a dtK-ree that the payment by the défendant to the plaintiff of 
the sum of seventeen thousand five hundred and twenty-six and ii*/ioo (?17,- 
520.04) dollars on the 28th day of August, 1906, the amount of the verdict 
and interest to date of rendition, was. in law, payment and satisfaction in 
full of ail matters in controversy between the said plaintiff and défendant. 

IL Or, that the payment by the défendant to plaintiff of tUe sum of seven- 
teen thousand flve hundred and twenty-six and o*/ioo ($17,r)2(i.04) dollars on 
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the date above mentioned, being the amount of verdict and interest to date of 
reiidltion of said verdict, was, in law, payment and satisfaction in full of 
ail matters in controversy between plaintifï and défendant, witli tlie excep- 
tion of plaintifif's daim for interest to date of payment. to wit. interest to 
the 28tli day of August, 1906, in place of Interest to the 16th day of May, 1906. 

III. That the court détermine and enter a decree in accordance therewith 
whether or not the defendant's claim for interest to date of payment, to wit, 
August 29, 19C6, is légal and Just, and, if the court so détermine, tlien to enter 
a decree that, on payment of said amount of interest so found to be due, the 
plalntifC shall enter upon the record of said suit acknowledgment of payment 
and satisfaction in full. If, however, the court détermine that plaintlff's 
claim for interest is without warrant of law, then to enter a decree that the 
plaintiffi shall enter acknowledgment on the record of payment and satisfac- 
tion in full. 

IV. That the défendant be restrained by preliminary injunction from ap- 
pealing said suit or suing out a writ of error or other process to review said 
suit or to proeeed thereon until the further order of court. 

V. That after final hearing the court enter a decree restraining the défend- 
ants from appealing said suit or suing out a writ of error or other process 
to review said suit, or to proeeed therein until the said plaintifC pays back 
to défendant, your orator, the sum of seventeen thousand five hundred and' 
twenty-^six and o-*/ioo dollars, with interest thereon to date of restoration. 

VI. That the court grant such other and further relief as justice and equity 
reojuire In the promises. 

VII. That your orator be hence dismissed with his costs in this behalf 
most wrongfully sustained. 

United States of America, 
By John W. Dunkle, U. S. Attomey. 
John W. Dunkle. Sol. for Plff. 
June 3, 1907. 
Western District of Pennsylvania— ss.: 

Before me, the undersigned authority. came John W. Dunkle, United States 
attomey for the Western District of Pennsylvania, who, being by me duly 
sworn according to law, doth dépose and say, that the statement of facts 
so far as they are personally known to affiant are true and correct as above 
set forth, and so far as they are stated on information and belief he verily 
believes them to be true as above set forth. Jno. W. Dunkle. 

Sworn to and subscribed this 3rd day of January, 1606. 

H. D. Gamble, 
Clerk U. S. O. Court. 

Amendment to Bill. 

And now, to wit, January 3, 3907, comes the plaintifC by Its attorney, and 
by leave of court first had files the following additional or supplemental 
prayer for relief to the bill of complaint flled in the above-entitled case, to 
wit, that the court enter a decree that the défendant repay to plaintifE the 
sum of seventeen thousand five hundred and twenty-six o*/ioo dollars, with 
interest thereon, from August 28, 1906, to the date of repayment. 

United States of America, 
By John W. Dunkle, U. S. Attorney. 

Decree. 

And now, to wit, .Tanuary 3, 1907, this cause came on to be heard upon 
bill of complaint and affldavits of M. C. Gay and N. S. Williams, submitted 
therewith, and was duly argued by eounsel for the respective parties, and 
on due considération thereof the court orders, adjudges and deerees that a 
preliminary injunction forthwith issue, restraining the said défendants, their 
attorneys or agents, from appealing or suing out a writ of error or other 
process to review certain proceedings entered at No. 69, May term, 1904, 
of this court; said injunction to remain in force until the further order of 
this court. 
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In re WATERLOO ORGAN CO. 

(Circuit Court of Appeals, Second Circuit. June 5, 1907.) 

No. 254. 

1. BANKBUPTCT—CiiAiMS— Collatéral Bonds. 

Where bonds exeeuted by a bankrupt were deposlted with a bank as col- 
latéral for past and future indebtedness, the banli was required to elect 
wbether it would make the bonds valid by allowing tbe notes for which 
the bonds were collatéral to be covered into the bankrupt's estate, or 
press its daim as a gênerai creditor on the notes, leaving the bonds with- 
out considération ; it net being entitled to prove the bonds as a secured 
claim without surrendering the notes. 

2. SaME— FORECLOSURE OF MOETGAGE— INTEREST ON FUNDS. 

A bankrupt corporation, having issued bonds secured by a mortgage, 
which after bankruptcy was conceded to be valid as to two-fifths of the 
property, but was contested by the trustée as to the remainder, the mort- 
gagee, having retained possession of the proceeds of the property on fore- 
closure sale pending détermination of the ownership thereof, was charge- 
able with interest at 3 per cent, on the entire proceeds during its posses- 
sion. 

3. Same— Trustée for Bondholders — Litigation— Expense. 

After the bankruptcy of a corporation having issued bonds secured by 
a mortgage payable to a bank as trustée, it was agreed that the mortgage 
was valid as to two-flfths of the property, but was contested by the trustée 
in bankruptcy as to the remainder. The litigation which was brought in 
a State court was undertaken in good faith and was not frivolous, but was 
conducted by the bank for the bondholders' benefit. Ueld, that the bank, 
pending appeal to the state Court of Appeals from an adverse décision, 
was entitled to an allowance out of the bankrupt's estate for expansés aud 
services of attomeys in such litigation. 

4. Same— Attobney's Fees— Bankrupt's Trustée. 

Litigation by a bankrupt's trustée brought to reduce the number of 
claimants to a spécial fund belonging primarily to mortgage creditors not 
being frivolous, the trustée was entitled to the allowance of reasonable 
attorney's fees. 

5. Appeal— Subséquent Appeal— Questions Reviewable. 

Where, on a prior appeal, the question of the validity of certain bonds 
issued by the bankrupt corporation and of the claim made thereon was 
presented and determined, the banlcrupt's trustée was not entitled to 
contest questions relating to interest on such bonds on a subséquent ap- 
peal. 

Pétition for Revision of Proceedîngs of the District Court of the 
United States for the Western District of New York. 

This cause cornes hère upon pétition to review an order of the Dis- 
trict Court, Western District of New Yorl<, providing for the dis- 
tribution of certain funds among the holders of the mortgage bonds 
of the bankrupt corporation. The facts sufficiently appear in the 
opinion. The opinions of the District Judge and of the référée are 
reported in 147 Fed. 814. 

Frederick L. Manning, for Zartman, trustée. 
Geo. E. Zartman, for petitioner. 
Hammond & Hammond, for respondent. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

154 F.— 42 
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LACOMBE, Circuit Judge. The corporation was adjudicated a 
bankrupt July 2, 1902. In 1894, the company executed a corporate 
mortgage or trust deed to the First National Bank of Waterloo to 
secure art issue of 80 bonds ($500 each). In the year 1899, another 
mortgage was executed to the same trustée to secure the same bonds. 
The later mortgage covered real estate and fixtures which the com- 
pany had acquired after the making of the first mortgage, and it also 
assumed to cover ail the pèrsonal property of every kind, except choses 
in action, which the company then owned or might thereafter acquire. 
It is conceded that two-fifths of the property is subject to the lien of 
the mortgages. As to three-fifths of the property, which was after 
acquired, the lien of the mortgages is disputed. 

A few days before the filing of the pétition in bankruptcy, the bank, 
as trustée under the mortgages, on default in payment of interest, took 
possession of ail of said property both real and pèrsonal, and continued 
to operate it until the property was sold by the trustée in bankruptcy 
under an order of the bankruptcy court that it be sold as free and clear 
of incùmbrances, and that the liens of the mortgages should follow 
the funds realized from such sale. No one seems to question the 
propriety of this order. It provided, among other things: 

"That immediately after said sale tlie said two-flfths of tlie eiitire proceeds 
thereof sball be distributed by thls court in pro rata payments to the holders 
of the bonds of the said bankrupt which are secured by said mortgages and 
which shall be established before this court as vaiid obligations of said banli;- 
rupt." 

The order then provided for the rétention, pending the controversy 
as to title théreto, of the other three-fifths of the pro.ceeds by the bank, 
upon interest at 3 per cent, per annum, which was the same rate which 
it was then paying upon moneys deposited with it upon certificates of 
deposit. 

As to the three-fifths, the trustée in bankruptcy brought suit in the 
s.tate court against the bank, trustée under the mortgages. lie suc- 
ceeded at the trial and at the Appellate Division, and the case is now 
pending on appeal to the Court of Appeals. At the sale, November 
25, 1902., the bank bought in the property for $25,800. It held it, 
carrying on the business and looking for a purchaser until, about June 
1, 1903, it sold the entire property to the Vough Piano Company for 
the same price, $25,800. The piano company was cpmposed, in part 
at least. of persons interested in the bank. It paid the purchase price 
to the bank January 20, 1900, but without interest. The questions 
hère presented deal only with questions arising upon distribution of 
the two-fifths. 

After the sale, opportunity was given to the bondhqlders to estab- 
lish their bopds before the référée in bankruptcy. Two bonds pre- 
sented by one Francis Bacon were presented and allowed, but upon 
pétition for review this court disallowed them. See 134 Fed. 341, G7 
C. C. A. 255. Twenty-one bonds were presented by the Waterloo 
Bank, They were allowed by the référée and the District Court, and 
upon pétition for review this court affirmed such allowance. See 134 
Fed. 345, 67 C. C. A. 327. 
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1. It was contended by the trustée in bankruptcy that the référée 
should not allow the 21 bonds held by the bank unless the bank should 
deliver to him $10,500 of the notes which the bank produced, made 
or indorsed by the Waterloo Organ Company. The référée and the 
district court dechned to require the surrender of such notes, upon 
which the bank is making claim as a gênerai créditer of the bankrupt's 
estate. This question has already been disposed of hère, We found 
that there was a valid considération for the issue of thèse 21 bonds, 
which were turned over to the bank as collatéral security for past 
and future indebtedness, only in the circumstance that "upôn the de- 
livery of the bonds the bank immediately increased its line of dis- 
counts to the Company, and the indebtedness of the company to the 
bank was largely increased, and so continued down to the time of the 
adjudication, when the amount of paper on which the company was 
directly liable was about $11,000, or a sum in excess of the par value 
of the bonds." The $10,500 represented by thèse company notes can- 
not be used both as a valid considération passing from the bank to 
the company to uphold the issue of the bonds, and also as a debt ow- 
ing from the company to the bank to be paid back irrespective of what 
may happen to the bonds. The bank must elect whether it will make 
the bonds valid by allowing the considération it gave for them (thèse 
notes) to be covered into the bankrupt estate, or will press its claim 
as a gênerai créditer on the notes, leaving the bonds unsupported by 
the payment of any considération for the same, and therefore invalid. 

2. The trustée contends that the bank should be charged with in- 
terest at the rate of 6 per cent, upon the purchase price of the property 
from the date of its sale in June, 1903, till the actual payment of the 
purchase money in January, 1906. The référée charged it with in- 
terest for two years only at 3 per cent. We concur with the district 
judge in fînding that the bank should pay 3 per cent, on the entire 
fund ; the two-fifths as well as the three-fifths, but think that it should 
be charged that rate for the full period, two years and seven months. 
It is unnecessary to add anything to the opinions of the référée and 
district judge reported in 147 Fed. 814. 

3. 4. We concur with the District Court in its conclusion aflfirming 
the referee's allowance to the bank for services as trustée for the bond- 
holders under the mortgage and reversing the référée as to separate 
allowance for payment of coupons. As to the allowance for expenses 
and services of attorneys of the bank, as trustée, in the litigations, the 
value of the services is not disputed, and it is admitted that $270.05 
for services in the bankruptcy court was properly allowed. It is con- 
tended that no allowance for services in the litigations in the state 
court should now be made, but that such question should be reserved 
until after décision by the state Court of Appeals, and the whole 
services be charged agalnst the three-fifths in the event of success. A 
décision in the state court, however, if adverse to the mortgagee, would 
leave the trustée for bondholders personally responsible for thèse ex- 
penses of a litigation instituted and maintained for the benefît of ail 
the bondholders. We are not prepared to hold that such litigation 
was frivolous or not undertaken in good faith, and see no reason why 
the allowance should not now be made. 
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5. The trustée in bankruptcy présents a bill for services and attor- 
ney's fées in the controversy (which was heretofore brought up to this 
court) as to the validity of the two bonds held by Bacon and the SI 
bonds held by the bank. That litigation was not a frivolous one, as 
our former opinions indicated, and, since its object was to reduce the 
number of claimants upon the spécial fund belonging primarily to the 
secured (mortgage) creditors, that fund is the proper one to bear the 
expense. The charge seems to be excessive. The référée, who dis- 
allowed it altogether, did not pass upon the amount. Such amount 
may be determined in the District Court. 

6. In proving claim upon the 21 bonds held by the bank and referred 
to as the collatéral bonds, the interest represented by coupons maturing 
before bankruptcy was included. The coupons on ail the other bonds, 
to and including December 1, 1901, were removed and paid as they 
fell due. It is unnecessary to discuss the argument now presented by 
the trustée in bankruptcy against this allowance. Ail questions as to 
interest on the bonds should hâve been presented and argued when 
the subject of the validity of the bonds themselves and of the claim 
made upon them was before this court on the former appeal. 

The decree of the District Court is modified as above indicated, and 
cause remanded, with directions to decree in conformity with this opin- 
ion, without costs of this court. 

NOTE. — Jndge TOWNSEND heard argument, partldpated In the consulta- 
tion, and Toted to dl^ose of tbe cause as above indicated, but dld not see the 
ODinlon. 



PANG SHO TIN t. UNITED STATES. 

(arcult Court of Appeals, Sixth Circuit June 18, 1907.) 

No. 1,668. 

SriENS— Déportation of Chinese— Evidence of Nativitt. 

Evidence consldered, and held sufflcient to entitle a Chlnese person ar- 
rested for being unlawfully within the United States to bis discharge on 
the ground that be was a citizen of the United States by birtb ; there be- 
ing direct testlmony of apparently crédible wltnesses to such fact, and no 
évidence to the contrary, except a statement made by défendant to the in- 
spectors who arrested blm, whlch, although souiewhat inconsistent with 
such daim, was not Irreconcllable therewith. 

Appeal from the District Court of the United States for the Eastern 
District of Michigan. 

B. F. Graziani, for appellant. 

James V. D. Willcox, for appellee. _ 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This îs an appeal from an order of 
the District Court adjudging the appellant to be a Chinese person un- 
lawfully within the United States and ordering his déportation to 
China. He was seized by two customs inspectors on the night of 
June 30, July 1, 1906, at the village of Ecorse, nine miles south of 
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Détroit and taken to the jail at Détroit. On July 2d he was brouglit 
before one of tliese oiîftcers and was sworn and examined by the lat- 
ter through the medinm of a Chinese interpréter employed by the 
government, and the other inspecter, acting as stenographer, took 
clown the statement. On July 5th a warrant was issued by a United 
States commissioner on the complaint of one of the inspectors, and 
the respondent was taken before the commissioner, where he pleaded 
not guilty. His défense was that he was born in San Francisco, Cal., 
and was therefore a citizen of the United States. The hearing was 
adjourned frora time to time until November 19th, when the com- 
missioner adjudged that the respondent was a Chinese person, and was 
guilty of being unlawfully within the United States, and entered an 
order for his déportation. The respondent appealed to the District 
Court, where the commissioner's order was affirmed. 

The décisive question in the case is whether the appellant was born 
in this country of parents having a domicile hère. If he was, his ex- 
pulsion would deprive him of a constitutional right of citizenship. 

The order of the commissioner, so far as it involved the question 
of the respondent's citizenship, was based entirely on the inspector's 
examination of the respondent above mentioned and the answers of 
the respondent to the questions put to him on said examination ; and 
the testimony of the inspectors that at the time they seized the respond- 
ent at Ecorse he was coming from the direction of the Détroit river, 
in Company with three other persons, one of whom was a Chinese 
person, and the other two white men. The interpréter, who was him- 
self a Chinese person, testified that the respondent seemed to under- 
stand the Chinese language, and that from his gênerai appearance, 
his complexion, and the manner of wearing his queue, he judged him 
to belong to that nationality. And it may be hère said that the proof was 
suffîcient to support the finding that the respondent was a Chinese per- 
son. Counsel for the appellant comment upon the use made by the 
government of the inspector's examination of the respondent below ; 
that it was made when he had no counsel, and without warning to 
the respondent of the use which might be made of it, and by persons 
whose sole object was to convict him. There is at the head of the 
examination a statement that the respondent was given warning, but 
no witness swears to it, and there is no certificate to that eflfect. This 
is simply the unsworn ex parte statement of the stenographer. While 
the question is not raised in such a way as to require a ruling upon 
it, we feel bound to say that the unsatisfactory character of testimony 
so procured as the basis of an adjudication against the respondent is 
a factor which we take into account in reaching our conclusion. 

In the inspector's examination, the respondent stated that he was 34 
years old ; that he was born in San Francisco ; that his f ather's name 
was San Foy, and his father died when the respondent was quite 
young; that he went to China when he was four years old; that he 
had lived there until his récent return to this country ; that his occupa- 
tion there was farming ; that when he returned he landed in Vancouver, 
British Columbia, and paid a head tax there of $500 ; that he had been 
in varions parts of Canada; that he left Windsor at 10 o'clock the even- 
ing before his arrest by the inspectors and came across the Détroit river 
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in Company with the other three persons mentioned by the inspectors ; 
and that he was then on his way to Paducah, Ky., where he had a rela- 
tive. This account might fairly excite suspicion, but it was not irrecon - 
cilable with the supposition that on his return to America he had no 
clear ground for expecting that he could prove his birth in the United 
States and estabhsh his identity and right to entrance hère, and that he 
did not intend to rely upon the fact of his birth in the United States. 
But several persons hâve been found and produced as witnesses whose 
veracity is vouched for by their neighbors, who swear to the circum- 
stances of his nativity in San Francisco and his going to China when 
quite young, ail as stated by him. One of thèse states the name of the 
Street in San Francisco where the father lived and the respondent 
was born, and the month and year of the event, and he then knew the 
father and son; that he (the witness) afterwards saw the respondent in 
China when the latter was 10 years old, and now recognizes him as 
the same person. The identification of the appellant by the witness 
as the child of their acqùaintance in San Francisco is so positive that 
we cahnot feel justified in.disregarding it when the conséquences are 
so serions as the possible (and we think probable) expulsion from his 
native country of one who is entitled to share the birthright of citizen- 
ship. 

We think the judgment and order of the District Court should be 
reversed, and the appellant discharged. 



PITTSBURGH LAUNDRY SUPPLY CO. et al. v. IMPERIAL LAUNDRY CO- 

(Circuit Court of Appeals, Third Circuit. June 12, 1907.) 

No. 351. 

1. Bankkuptcy— AcTS OF Bankkuptcy— Pbbferexce by Judicial Proceer- 

iNos— Vacation— Time. 

Banla-. Art .Tuly 1, 1898, c. 541, §. 3a, subd. 3, 30 Stat. 54(5 [TJ. S. Comp. 
St. 1901, p. 34221, niakes it an adi of banl^ruptcy for a person vvliile iusol- 
vent to hâve suffered or permitted any créditer to obtain a préférence l)y 
légal proceedings, and not to liave vacated or discharged the same at 
least five days before a saie or final disposition of any property afCected 
thereby ; and sectioii 31 déclares that, whenever time is enumerated by 
days In the act, the number of days shall be computed by exchiding the 
flrst and including the last. HcH that, where property of a bankrupt was 
advertised for sale under an exécution on August 22, l'JOtî, the bankrupt 
had the entire day of the 17th in which to vacate or discharge the exécu- 
tion, before it would be guilty of an act of bankruptcy. 

2. Same. 

An allégation thut défendant corporation committed an act of bank- 
ruptcy by permitting and confessing judgment to K., for the use of G., 
which judgment was entered, etc., and on which exécution attachment 
was issued and a fl. fa. issued, and the goods of the défendant levied on 
by the slierifE, was insufficient. 

3. Same— Appeàl— Review — Discrétion— Amendments. 

The refusai of a court of bankruptcy to permit the an>eudment of an 
invoiuntary bankruptcy pétition, for the piu'pose of inserting addltional 
alleged aets of bankruptcy, would not be interfered with on appeal, un- 
less abuse of discrétion was shown. 
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Appeal from the District Court of the United States for the Western 
District of Pennsylvania. 

A. Y. Smith, for appellant. 
Mr. Moore, for appellee. 

Argued before DALLAS and GRAY, Circuit Judges, and HOL- 
LAND, District Judge. 

GRAY, Circuit Judge. This is an appeal from the decree of the 
District Court for the western district of Pennsylvania, in bankruptcy, 
dismissing the pétition of the appellants, as creditors of the Impérial 
Laundry Company, the appellee, to hâve the said company adjudicated 
a bankrupt. 

On August 17, 1906, at eleven o'clock a. m., the said creditors' 
pétition, in duplicate, was filed, stating claims amounting in the ag- 
gregate to $512.45, and alleging that the Impérial Laundry Com- 
pany, a corporation of the state of Pennsylvania, having its principal 
place of business in the district aforesaid and engaged principally in 
mercantile pursuits, owed debts to the amount of one thousand dol- 
lars, was insolvent, and that within four months next preceding the 
date of the pétition, committed an act of bankruptcy, in that it did 
theretofore, to wit, on the 15th day of August, A. D. 1906, while in- 
solvent, suflFer and permit certain creditors to obtain a préférence 
through légal proceedings, and in not having, at least five days be- 
fore a sale or final disposition of its property, afifected by said préfér- 
ence, vacated or discharged the same ; the spécification being that, on 
said August 15, 1906, a certain creditor of said Impérial Laundry 
Company, viz., Arbuthnot Stephenson & Co., obtained judgment 
against said company for the sum of $114; and that on the 16th 
day of August, 1906, exécution was issued by said creditor on said 
judgment, and levy was made by the constable on the goods and ma- 
chinery and the property of the said bankrupt, and that the same was 

advertised for sale on the 22d day of August, 1906, at o'clock, 

and it was alleged that the said bankrupt has not vacated or discharged 
said sale, or the préférence that would be obtained thereby, at least 
five days before said sale. 

It is further alleged : 

"That tUe saki laimdry company also committed an act of bankruptcy, by 
permitting and confessing judgment to H. W. Kiskadden, for use of Isaac 
CTUckeuheimer, whieh said judgment is entered of record in the common pleas 
court No. ] of Allegheny county. at I). S. B. No. 20.'i Soptendier terni. ]9(H1, 
on which said judgment exécution attaclnnent was issued at No. 54!) Sejitem- 
ber term, 1906, and fl. fa. issued at No. 111 September terni. lOtKi, and the 
goods and property of the défendant was levied upon by the sheriflt of said Al- 
legheny county." 

The petitioners then pray in the usual form for a subpœna, and 
that the said Impérial Laundry Company may be adjudged a bankrupt. 

August 21, 1906, an answer was filed by the appellee, denying in- 
solvency and also the commission of the act of bankruptcy first al- 
leged, in that the date of filing the pétition, to wit, the ITth day of 
August, 1906, was within five days of the time advertised for the sale 
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of said property. The answer also makes gênerai déniai as to t!ie sec- 
ond act of bankruptcy alleged. 

September 10, 1906, a pétition was preferred by the appellants, to 
amend the creditors' pétition by inserting three additional alleged acts 
of bankruptcy. This pétition was refused. No reasons for the re- 
fusai are stated by the court, but they are readily apparent from an 
inspection of the amendments proposed, as they ail lack the spécifie par- 
ticularity requisite to the statement of an act of bankruptcy, or to 
sufficiently distinguish them from acts not in violation of the bank- 
rupt law. 

The assignments of error to the decree of the court, dismissing the 
pétition, are, first, as to the holding that the company had ail of the 
five days preceding the 22d, to vacate or discharge the alleged préf- 
érence stated as the first act of bankruptcy in the pétition. The act 
of 1898 déclares in section 3a: 

"Acts of banliniptcy by a person shall eonsist of his having * * * (3> 
sufCered or permitted, while insolvent, any créditer to obtaiu a préférence 
through légal proceedings, and not having, at least flve days before a sale or 
final disposition of any property affected by snch préférence, vaeated or dis- 
charged such préférence." Act July 1, 18D8, c. 541, 30 Stat. 546 [U. S. Comp. 
St. 1901, p. 3422]. 

The learned judge of the court below was of the opinion that the 
sale being set for August 32d, the alleged bankrupt had ail of the five 
days preceding the 22d to vacate or discharge the alleged préférence, 
and this would give ail of the 17th to do so. "Having ail that day 
to vacate or discharge the exécution, it follows it was guilty in that 
regard of no act of bankruptcy before the end of that day." In this 
opinion, we think the learned judge was clearly right. Section 31 of 
the bankrupt act provides for the computation of time as follows : 

"Whenever time is enumerated by days în this act, or in any proceeding in 
bankruptcy, the number of days shall be computed by excluding the flrst and 
Including the last." 

The 17th of August, the day on which the pétition was filed, being 
excluded, there were five full days to and including August 22d, the 
day set for the sale. The pétition was therefore prematurely filed in 
respect to this alleged préférence. That the facts alleged in référence 
to the judgment for the use of Guckenheimer do not constitute an act 
of bankruptcy, is apparent on the face of the pétition, and it is due 
to counsel for appellants to say that they were not urged as such at 
the hearing of this appeal. 

The other assignments of error refer to the refusai of the court 
below to allow the amendments to the pétition above referred to. The 
whole matter of permitting or refusing amendments, is entirely within 
the judicial discrétion of the court, and, in accordance with the gên- 
erai rule, will not be interfered with by a reviewing court, unless abuse 
of such discrétion has been shown. As the record discloses no ground 
for such interférence in this case, the decree of the court below is 
affirmed. 
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CHICAGO, M. & ST. P. RY. CO. v. NEWSOMB. 
(Circuit Court of Appe.als, Eîglitli Circuit. May 13, 1907.) 

No. 2,462. 

Damages— Personal Injuries— Future Pain. 

Plaintiffi in an action for injuries is entitled to recover only for sucli fu- 
ture pain and sufCering as are reasonably certain to resiilt on account of 
tlie injury, as distinguished from pain and suffering tliat may or are 
merely probable or liliely to resuit. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Damages, § 236.] 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

M. B. Webber, for plaintiff in error. 

W. D. Abbott (Henry M. Lamberton, h. h. Brown, and S. H. 
Somsen, on the brief), for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. Newsome, who was stealing a ride on a 
railroad train, says he was required to get off while the train was in 
rapid motion by wanton and mahcious threats of personal violence by 
a brakeman, and in doing so fell between the cars and was injured. 
He sued for damages, and secured a verdict and judgment. In char- 
ging the jury the trial court said that, if he v^'as entitled to recover at 
ail, he might recover for "the pain and suffering whicli he had had 
to endure on account of the injury, or will be likely to hâve to endure 
hereafter." This part of the charge was excepted to, and it is er- 
roneous. The rule of C. & N. W. Ry. Co. v. De Clow, 124 Fed. 143, 
61 C. C. A. 34, restated in C, M. & St. P. Ry. Co. v. Lindeman, 143 
Fed. 946, 75 C. C. A. 18, is that the future pain and suffering for 
which recovery may be had must be such as are reasonably certain 
to resuit, not such as may resuit or are merely probable or likely. 
The error in the instruction compels a reversai, and we refrain from 
considering the other assignments of error, since the matters men- 
tioned in them may not arise again. 

The judgment is reversed, and the cause remanded for a new trial. 



UNIVERSAL BRUSH CO. v. SONN et al. 

(Circuit Court of Appeals, Second Circuit. June 29, 1907.) 

No. 195. 

Patents — Infeingement— Method of Makino Brushes. 

Tlie Morrison patent, No. 717,014, for a methiod of making brushea, 
whicli consista in depositing a mass of heated plastic composition, which 
becomes hard when cooled, within a chambered brush frame having a 
contracted aperture, and forcing one end of the groups of bristles into 
the composition when in the plastic state, is not a pioueer, but covers 
merely an improvement on known methods, and must be limited strictly 
to the particular advance made. It is not infringed by a construction in 
which the aperture of the chamber is not contracted, but the sides are 
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lierpendicular to the bottom, but in whioh tlie ehamber bas a raised por- 
tion in the center, whieh assists in holding tbe composition in place by 
adhésion and also ligbtens the brush. 
2. Same— Construction of Claims. 

A patent canuot be glven a construction broader tban its ternis. In order 
to cover somethlng which might hâve been clainied, but was not. 
[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 241.] 

Appeal from the Circuit Court of the United States for the Northern 
District of New York. 

The decree of the Circuit Court for the Northern District of New 
York held valid and infringed the first claim of letters patent No. 
717,014, granted December 30, 1902, to WiUiam Morrison, for a new 
and useful improvement in making brushes. The opinion below is 
reported in 146 Fed. 517. 

J. P. Bartlett and F. W. Cameron, for appellants. 
G. A. Mosher, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. The Morrison patent belongs to an old and 
crowded art. A generic patent in such an art would seem out of the 
question; at ail events we are conyinced that we are not now dealing 
with such a patent. 

The principal feature of the invention consists in the method of 
making brushes, having a chambered frame or back of any desired ma- 
terial, by inSerting tufts of bristles into heated, plastic composition de- 
posited in the ehamber, which composition when cool holds the bristles 
fîrmly in position. The claim in controversy sufficiently describes the 
invention. It is as follows : 

"The hereln described method of making brushes which consists in deposit- 
ing a mass of heated. plastic com]iosition, within a chambered brush-frarae 
having a c-bntracted aperture, forcing one end of a group of exposed bristle- 
tufts through ihe aperture and into the composition, and at the sauie time giv- 
ing form t<) the face of the composition by niold-pressure, and supporting the 
bristles in iihé desired position projecting from the composition out through the 
face-aperture, until the composition cools and hardens." 

The défenses are lack of novelty and invention and noninfringement. 
At the date of Morrison's application it was old to hold the bristles 
in position on brush backs by the use of heated, plastic material, which 
became hardened when cool. Hicks, in 1867, used cément. In describ- 
ing a shaving brush made pursuant to his method he says : 

"The bristlps, f, are bound together In tbe ordinary nianner and çtre passed 
into position through the u'pper opening in the part, d, of the handle and are 
then cemented in position." 

Estabrook, in 1866, feceived a patent for a brush in which "the 
bristles inserted through à perforated plate are imbedded and held 
firmly in a cernent of any suitable substance." The Estabrook patent 
contains the following disclaimer : 

"I makè no çlaim to a brush composed simply of bristles and a back made 
entirely of cernent or a moided composition ; nor do I claim, for making such 
brush, the employment of a plate to hold the bristles vvhile being inserted in 
the composition,' or while it m^iy be in the act of being applied to them, such 
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plate being subsequeutly to be drawn off the bristles, so as to leave them ad- 
hering to the cernent or composition baclj." 

In 1878 Estabrook received another patent for improvements in 
brushes, one of the claims covering a brush "having a wooden back and 
handle and a composition bristle holder, the material of which fits closely 
around and covers the ends of the bristles, in virtue of the appUcation, 
aided by pressure, of said composition to the bristles while in a 
plastic State." 

Morrison, in May, 1895, received a patent which contains a claim 
for the method of making brushes which consists in "molding a bristles 
supporting block from plastic material around tufts of bristles in one 
section of the mold allowing the molded material to harden by cooling, 
and saftening the exposed surfaces of the molded material by heating, 
and then forcing the softened portion of the bristle-block into an under- 
cut recess in the face of the brush-back." 

Indeed, our conclusion, that the claim in question must be confined 
closely to the method described in the spécification and illustrated by the 
drawings, needs no other support than the statements of the patent it- 
self. 

The patentée clearly recognizes the prior use of plastic material as 
a holder for supporting the bristles in position and expressly points out 
that his improvement upon the method "commonly practiced" consists 
in forcing the bristle ends directly into the heated composition first 
deposited into the chambered frame instead of forming a partial bristle 
supporting pad before inserting the bristles through the face-aperture. 
In other words, he saves time by omitting one step in the process as 
formerly applied. Another asserted advantage is stated in the spécifica- 
tion as follows : 

"By so doing I am able to détermine exactiy the proper quantlty of com- 
position to flll the eUaniber in the brush head, withoiit having auy exeess 
to be forced eut of siich chamber when tlie bristles are inserted therein." 

He reached precisely the same resuit theretofore attained by himself 
and other brush makers, but he did it by using the chamber in the 
brush face as a matrix to receive the plastic material — thus saving time 
and, presumably, money. This simplifying of the process may bave in- 
volved an exercise of the inventive faculties, but surely does not 
entitle its author to rank as a pioneer. Such improvements are a part 
of the évolution and natural development of every art. An inventer of 
such an improvement must be confined strictly to the particular ad- 
vance which he has made and cannot levy tribute on the improvements 
of others. 

It will be noted that the first step in the method of the claim is the 
depositing of "a mass of heated, plastic composition within a chambered 
brush-frame having a contracted aperture." If the words "contracted 
aperture" be construed to mean an opening of less diameter than that 
of the chamber into which it opens, it is conceded that the défendants 
do not hâve that feature of the claim. Their brushes are made pur- 
suant to letters patent, issued July IT', 1900 — prior to the grant of the 
Morrison patent in suit — and another patent issued June 6, 1905. 
Their brush back does not hâve a chamber with a contracted opening, 
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in the sensé stated above, but one whose walls are perpendicular and at 
right angles to the bottom of the chamber. There is no undercut or 
expansion of the part below the opening as shown in the drawings of 
the patent in suit. The central portion of the défendants' brush back, 
marked "B" in their patent and called an "island" in the testimony, 
is slightly raised above the bottom of the chamber and helps to lighten 
the brush and hold the composition in place. 

We hâve no doubt as to the meaning of the claim read in the lîght of 
the description and drawings. It means precisely what it says — a 
brush-frame within a chamber therein having an aperture smaller in 
size than the size of the chamber into which it opens. The words 
"contracted aperture" mean smaller opening, an opening smaller than 
the chamber, an opening caused by drawing in, abridging, bringing 
within narrower compass, the walls of the chamber at that point. Any 
other construction, in our judgment, does violence to the English 
language. 

We are not impressed with the suggestion that the patentée had in 
mind some structure of the prior art having a flaring chamber and in- 
tended to limit his claim to a chamber less extensive. Such a rule of 
interprétation would revolutionize patent law. We must construe the 
patent in the light of what it says, not what it might hâve said; we 
must hold the patentée to what he has put on paper, not what he may 
hâve had in his mind. If there were any doubt at ail regarding the 
meaning of the words "contracted aperture" that doubt is dispelled 
by an examination of the spécifications, where a chamber with a con- 
tracted aperture is clearly described and shown and the reasons there- 
for pointed out, 

The patent describes a brush having a métal frame, but the spécifica- 
tion says that the frame may be made of any desired material in any 
known way. The défendants' brush back is of wood which, it is said, 
does not require an aperture so contracted as does métal, but however 
this may be it is obvious that in order to hold an alleged infringer it is 
necessary to show that he has, irrespective of the material he may use, 
adopted the method of the claim. Should some one discover, for in- 
stance, a material for a brush back which would so co-act with the 
plastic material that the latter would firmly adhère without the neces- 
sity for a recess of any kind, it would probably not be contended that 
a method of manufacture, which dispensed with the chambered frame 
altogether, infringed the claim in issue. In short, if for any reason 
the défendants are enabled to dispense with one of the éléments of the 
claim, or, to speak more accurately, with one step of the process, they 
cannot be held as infringers. That they dispense with the chamber 
having a contracted aperture we see no reason to doubt. It is argued 
that this limitation was necessary and may be disregarded or omitted 
altogether. 

We are asked to reconstruct the claim by substituting the word "face" 
for the word "contracted" and adding to the claim the following: 

"Said face aperture being sufflciently narrow or contracted to retain said 
composition." 

Whether such a claim, if originally inserted in a patent describing 
a métal brush back, would disclose invention and an operative method 
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of construction we are not called upon to décide ; it is enough that the 
patentée did not so word the claim and it is beyond the province of the 
court to rewrite it. In Keystone Bridge Co. v. Phœnix Iron Co., 9,5 
U. S. 274, M h. Ed. 344, Mr. Justice Bradley, at page 278 of 95 U. 
S., page 346 of 24 L. Ed., says: 

"They [the patentées] cannot expect the courts to wade through the history 
of the art, and spell eut what they mlght bave clalmed, but hâve not clalmed. 
* ♦ ♦ But the courts hâve no rlght to enlarge a patent beyond the scope of 
Its claim as allowed by the Patent Office. * * * As patents are procured 
ex parte, the public is not bound by them, but the patentées are. And the lat- 
ter cannot show that thelr Invention is broader than the terms of their claim, 
or, if broader, they must be held to hâve surrendered the surplus to the public." 

See, also, cases cited in National Bunching Co. v. Williams, 44 
Fed. 190, 194, 12 L. R. A. 107. 

We understand that the judge of the Circuit Court places the same 
construction upon the claim that we do. He regards the depositing 
of the heated, plastic material in a chambered brush frame having a 
contracted aperture as a necessary step in the method of the patent 
and concludes that there is no infringement unless the raised central 
portion, or "island," of the défendants' brush back is the équivalent 
for the "contracted aperture" of the claim. Believing that the patent 
is for a fundamental invention and entitled to a wide range of equiva-' 
lents he concluded that the défendants, although they omitted the 
"contracted aperture" in their method, employed an équivalent in the 
raised central portion of their brush back. 

As before stated wre regard the patent as one for an improvement 
upon known methods of construction and entitled to a limited range of 
équivalents only. The brush head of défendants adhères to the back, 
but the method of accomplishing this resuit as shown and claimed in 
the patent is whoUy absent. 

The decree is reversed. 

TOWNSEND, Circuit Judge, heard the argument, participated in 
the consultation, and voted to reverse. 



ÏAMES E. TOMPKINS CO. v. NEW YORK WOVEN WIRE MATTRESS CO. 

(Circuit Court, S. D. New York. May 3, 1907.) 

Patents— Infeingement^Design fob Bedspbino. 

The Tompkins design patent, No. 37,649, for a design for a bedsprlng, 
Jield to disclose patentable novelty and invention, and also to be Inf ringed 
by a sprlng which, while not an exact eopy of that of the patent, is suf- 
flclently llke it to deceive purchasera who give it ordiaary observation. 

In Equity. On final hearing. 

J. E. Hindon Hyde, for complainant 
Charles C. Gill, for défendant. 

HAZEL, District Judge. This action relates to the infringement of 
letters patent No. 37,649, dated November 7, 1905, and granted to 
Daniel I. Tompkins, complainant's assigner, for a design for a bed- 
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spring. A drawing of the design attached to the patent fairly indicates 
the intention of the patentée to impart to the bedspring an original and 
attractive appearance and a somewhat différent character f rom prier de- 
signs and thereby to enhance its salability. This object was accomplish- 
ed by correlating éléments found in the prior art and arranging them to 
produce a novel and pleasing visual impression, which I think dis- 
tinguishes the design from the prior spring mattresses. Such dis- 
tinguishing features arise from the patentee's method of adjusting*'the 
wire strands or stripes in connection with a peculiar kind of diagonal 
or open weaving. The stripes of wire which extend lengthwise of the 
mattress, together with the open and closed woven wire of uniform 
width also extending lengthwise, are arranged to alternate between 
the outer edges of the fabric, while at the edges the woven strands 
are coiled to form a heavy border resembling a rope drawn tant. 
The novelty of the design is not seriously controverted by the expert 
witness for the défendant, and its commercial salability, owing to its 
attractiveness, is established by several witnesses testifying for the 
complainant. Infringement is stoutly denied by the défendant, which 
claims that its design originated in the prior art. The well-established 
rule which must control the disposition of this case is thus clearly stat- 
ed by the Suprême Court in the case of Gorham Co. v. White, 14 Wall. 
(U. S.) 511, 20 L. Ed. 731 : 

"Wç hold, therefore, that If, In the eye of an ordinary observer, glvlng 
such attention as a purcbaser usually gives, two designs are substantially 
the same, if the resemblance is such as to deceive such an observer, induclng 
him to purchase one supposing it to be tbe other, the flrst one patented is 
Infringed by the other." 

It is immaterial that the complainant has not manufactured the 
identical design in ail its particulars. New York Belting & Packing 
Co. v. New Jersey Car Spring & R. Co. (C. C.) 48 Fed. S56 ; Stearns 
v. Beard (C. C.) 46 Fed. 193; Wood v. Dolby (C. C.) 7 Fed. 475; 
Jennings v. Kibbe (C. C.) 10 Fed. 669. The claimed modifications of 
the design hâve not given to it a différent appearance, shape, or con- 
formation. According to the drawing, the patent has 10 longitudinal 
strands in addition to the border, between which are shown 8 lengths 
of open wire and 3 of closed wire netting. The commercial article 
of the complainant, as shown by the exhibit in évidence, has 16 strands 
or bands of wire, and 11 open and 6 closed meshes. Thèse différences 
in détails do not alter the gênerai effect created by the design patent 
for a bedspring, and in rhy opinion are not material. The essential 
éléments of the patent are the bands of closed and open woven wire of 
uniform width extending lengthwise of the bedspring, the strands ad- 
justed lengthwise through the weaving, and the coils of wire of larger 
diameter on the edges of the bedspring. By ingeniously adjusting 
the said éléments in the manner shown in the patent a distinctive ap- 
pearance pleasing to the eye of the intending buyer is conveyed. 

To négative infringement, the défendant contends that complain- 
ant's exhibit "defendant's bedspring," which is claimed to infrihge 
the patent in suit, was manufactured by the défendant at the spécial 
request of complainant's agent, who was instructed to secure évidence 
of infringement. That the design was specially ordered or approved 
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by such purchasing agent is not shown, and, if it were so shown, the 
défendant could not escape the charge of infringement. Chicago Pt. 
Co. V. Phik. Pt. Co. (C. C.) 118 Fed. 852. In my opinion the design 
in suit possesses characteristics which distinguish it from the bed- 
springs of the prior art. I hâve inspected the Régent spring and the 
other exhibits and compared them with the fabric of the patent in 
suit, and I am satisfied by the proofs that because of the arrangement 
of the wire weaving intending purchasers of complainant's bedspring 
could easily distinguish one from the other. The defendant's spring 
(complainant's exhibit, August 13, 1906) is thought to embody the 
design of the Tompkins patent, although concededly it is not an exact 
reproduction. The addition of woven strands extending longitudinally 
through the open netting has not materially altered the appearance or 
resemblance of the defendant's spring to that of complainant, and 
ordinary purchasers viewing them apart would be misled by such 
resemblance. 

Complainant is entitled to a decree restraining the défendant from 
infringement of the patent in suit, with costs. No accounting is de- 
creed; the complainant having failed to mark its patented article in 
conformity with section 4900 of the Revised Statutes [U. S. Comp. 
St 1901, p. 3388]. 



GENERAL BLEOTRIC CO. v. OOELISS et al. 

(Circuit Court, N. D. New York. July 9, 1907.) 

Patents— Infringement— Electric Motors. 

The Eickemeyer patent, No. 677,308, for an alternatlng currént motor, 
held valld and Infringed. 

In Equity. Suit to restrain alleged infringement of United States 
patent to Cari Eickemeyer and others, assignors to General Electric 
Company, for alternating current motor. No. 677,308, dated June 
25, 1901, applied for July 6, 1894, divided, and this application filed 
January 24, 1901. Claims 1, 2, 9, and 16 only are in issue. 

Charles Neave, for complainant. 

C. V. Edwards (Thomas F. Sheridan, of counsel), for défendant, 

RAY, District Judge. I think the claims in issue are valid and in- 
fringed by défendants. There will be a decree accordingly. 



DNITBD STATES FASTBNER OO. v. CiESAR et al. 

(Circuit Court, S. D. New York. July 23, 1907.) 

Patents— Infringement— Sepaeable Buttons. 

The Prlngle patent, N6. 720,616, for a stud member of a separable but- 
ton or fastener, held valld and infringed. 

In Equity. Suit for alleged infringement of TJnited States letters 
patent No. 720,616, dated February 17, 1903, on application filed 
March 20, 1888. 
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Donald Campbell (John P. Bartlett and Thomas W. Bakewell, of 
counseî), for complainant. 

Stephen J. Cox (William Raimond Baird, of counsel), for défendants. 

RAY, District Judge. Complainant allèges infringement of claims 
1 and 3 of the patent to Eugène Pringle, issued February 17, 1903, for 
a stud. The patent in suit déclares as follows : 

"My invention relates to studs for separable buttons or fasteners, such, 
for instance, as are employed on gloves and other articles of apparel; and it 
consists of structural improvements in the stud member of such fasteners. 
The object of my invention is to provide means whereby a stud member of a 
stud-and-soeket fastener adapted to engagement with a complemental socket 
may be secured in place upon the fabric, leather, or what nbt by means of an 
eyelet, of whlch the barrel passes through the fabric, enters the stud, and is 
upset or clenched within the stud itself to form a fastening-flange on the bar- 
rel hy means of a turning-piece or deflector contained within the body of the 
stud, which deflector by contact with the eyelet-barrel détermines the di- 
rection and degrees of its deBection as the eyelet and stud on opposite sides 
of the fabric are forced together by means of a suitable tool or press. Thèse 
objects are attained by means of the devices shown in the accompanying 
drawings, which serve to lUustrate the invention." 

Claims 1 and 3 read : 

"1. In a member of a stud-and-socket fastener, a stud, comprising a head, 
an engaging groove below the head, and a flange below the groove, an eyelet- 
turning pièce within the stud, and an eyelet to attach the stud to material. 
having its tubular portion passed through the material and upset against the 
eyelet-turning pièce." 

"3. In a memller of a stud-and-socket fastener, the combination of a hollow 
stud, having a head, a base, a groove between the head and base, the stud and 
base slitted radially, an eyelet-turning pièce within the stud, a blnding-piece 
conflning the slitted base, and an eyelet, inserted in the stud from below, and 
upset against the eyelet-turning pièce." 

It wiU be observed that the language of thèse claims is broad, and that 
the combination of claim 1, in a member of a stud-and-socket fastener, 
is of the following éléments: (1) A stud compfising a head; (2) an 
engaging groove below the head; (3) a flange below the groove; (4) 
an eyelet-turning pièce within the stud (élément 1 comprising the 
head) ; and (5) an eyelet to attach the stud to material, and which eye- 
let has its tubular portion passed through the material and upset against 
the eyelet turning pièce. 

The combination of claim 3, in such a stud-and-socket fastener, is; 
(1) a hollow stud having a head, a base, a groove between the head 
and base, the stud and base slitted radially; (2) an eyelet-turning 
pièce within the stud; (3) a binding pièce confining the slitted base; 
and (4) an eyelet inserted in the stud from below and upset against the 
eyelet-turning pièce. 

The Circuit Court of Appeals in this circuit has declared this art an 
important and useful one, as indeed ît is. I thinlç the patent valid, and 
hâve reached this conclusion after a careful examination of the record 
and prior art so far as presented therein and disclosed by prior cases. 
It was in the Patent Office a long time and was considered carefully 
and thoroughly. It is good for what it covers and, of course, must 
be construed in view of the prior art and of its history in the Patent 
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GfBce. It was never abandoned and was pressed to a final détermina- 
tion. 

On the question of infringement, I think the complainant's case is 
made out. In view, however, of ail the facts, the issuing of the in- 
junction may be suspended until January 1, 1908, which will give de- 
fendants time to appeal and secure a décision of the Circuit Court oî 
Appeals. Such stay is on condition an appeal is taken within 30 days 
after entry of the decree herein. 

Decree accordingly. 



In re SHAPIRO. 
(District Court, M. D. Pennsylvanla. July 1, 1907.) , 
No. 940. 

BANKBtrPTCT— TRUSTEE'S SALE— VACATING of— iNADEQTTACT— UpSET BiD. 

Where a bankrupt's goods were appraised at $5,000 and realized $3,400 
at a public saie by ttie trustée, an upset bid mereiy amounting to an ad- 
vance of $400 was insufflclent to warrant a vacation of the sale and an 
order directing a resale. While a sale may be set aside on the sole 
ground of inadequacy, it must be such as to be unconscionable. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 6, Bankruptcy, § 370.1 

In Bankruptcy. On exceptions to refusai of référée to set aside 
trustee's sale. 

J. B. Colahan, 3d, for exceptions. 
John R. Geyer, opposed. 

ARCHBALD, District Judge. The stock of tfie bankrupt was ap- 
praised at $5,000, and was sold at a public sale by the trustée for 
$2,800. It is now asked that a resale be ordered, the creditors who ■ 
make the request having agreed to bid at least $3,200. That a sale of 
this kind may be set aside upon the sole ground of inadequacy is sus- 
tained by Ballentyne v. Smith, 205 U. S. 285, 27 Sup. Ct. 527, 51 L. 
Ed. 803 ; but in order that this should be so, the différence between 
what the property has brought and its real value must be such as to 
be unconscionable. In the présent instance, in addition to the amount 
bid by the purchaser, $300 worth of goods was awarded to the bank- 
rupt out of those appraised, under bis exemption claim, and $300 
more was sold with leave of the référée at private sale ; so that $3,400 
has been realized in ail out of a possible $5,000. This is not so much 
as perhaps it ought to be, but comes about as near to the appraisement 
as is usual. The advance which is offered, however, is inconsiderable 
— only $400 — and is not enough to warrant the court in overturning 
what has been donc after this interval. There is also a condition at- 
tached that the stock shall be the same as when it was inspected by 
the représentative of creditors, which further detracts from it. 

It is suggested that notice of the sale was not received by some of 
the creditors, and that the party who had been sent to attend it missed 
his train. But however this might help to induce the court to order 
a resale if properly substantiated, the controlling thing as the case 
stands is that the amount guarantied is too small to bother with. This 
154 F.— 43 
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may favor the bankrupt, who is said to be the real purchaser — his 
brother having the name of it — at the expense of his creditors, who, 
also, as it seems, hâve other and older grievances against him; two 
previous failures and a fire standing to his crédit. But, however this 
may be, they will hâve to get satisfaction some other way, the matter 
hère not warranting further controversy. 

The exceptions are overruled, and the action of the référée in ap- 
proving the sale is affirmed. 



COCHRAN V. EVANS et al. 

(Circuit Court, D. Maine. July 10, 190T.) 

No. 550. 

1. ThUST^— FOLLOWING Tkust Funds. 

, , Çompisiinant having purctiasea Jand of testator, lie agreed to assist her 
in the construction of a cottage thereon, and negotlated with a builder 
for thàt purpose. Whèh the contract was prepared, the builder refused 
to slgn it, whereupon testator signed the contract and employed the build- 
er to d(i the construction worU, testator givlng his Personal attention to 
the same. Testator directed compiainant to make checks payable to him, 
informimg her that he would be responsible to her for the payment of the 
bllls contracted by the builder, pursuant to which instructions she sent 
testator a remittance of $2,000, whlch be deposlted in his bank so that 
it was earniarked, and died wlthout having disbursed the same. Held, 
that, in view of ail the circunastances, the testator was eomplalnant's 
agent for the disbursement of the money, and that compiainant was en- 
titled to recover from the bank the unexpended balance of the deposit. 
[Ed. Note. — For cases in point, see Cent. Dig. vol. 47, Trusts, §§ 520- 
,526.] '. ' -. .' 

2. SaMB— COSTS— CHAKGEABLE TO FUND. 

Where testator at the time of his death held certain mohey belonging 
to compiainant, as her agent, which had been deposlted in the bank in 
such a manner as to be earmarked, both the bank and the executrix be- 
ing entitîed to hold the fund until complainant's right thereto was estab- 
lished, they were not chargeable with the costs of a suit by compiainant 
to recover the funds, which costs were payable ont of tlie fund. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 47, Trusts, § 377.] 

In Equity. , 

John Abbott, for compiainant. 

John C. Stewart, for défendant Evans. 

PUTNÀM, -Circuit Judge. This is a bill in equity brought by 
Florence A. Cochran against the executrix of the w^ill of Henry E. 
Evans, the York County National Bank, and the Rockingham National 
Bank. AH the parties named as respondents duly appeared and an- 
swered, and the case has now been heard on bill, answer, and proofs. 

It is admitted that, since the bill was filed, it has been discovered that 
the compiainant has no equity against the York National Bank, and 
that, so far as that corporation is concerned, the bill should be dis- 
missed without costs; and the decree will provide accordingly. So 
far as the Rockingham National Bank is concerned, the compiainant, 
who resided in Massachusetts, remitted to Henry E. Evans a few days 
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before he died $2,000, which $2,000 he deposited in his own narae in 
the Rockingham National Bank, yet under such circumstances that 
the fund is clearly earmarked, subject, however, to the liens of the 
Rockingham National Bank, which reduces the net amount which the 
complainant might recover to $1,786.85, to which, however, is to be 
added somethïng in the way of earned interest. The amount thereof 
the court is told will be subject to agreement between the parties. 

It seems that the complainant purchased a lot of land and planned 
to build a cottage at York, where Evans resided. Evans sold her the 
lot of land, and undertook to advise and assist her, and did advise and 
assist her, with référence to the construction of the cottage. In her 
behalf, and acting with her, he had negotiated with one Goodwin, who 
was a builder, to construct the cottage, and plans, spécifications, and 
a contract had been prepared accordingly. For some reason, not stated 
in the record, when the contract was submitted to Goodwin, he re- 
fused to sign it, and thereupon Evans signed the contract, although 
not himself a builder. Goodwin, however, did construct the cottage, 
and in that connection did employ the workmen, purchased the ma- 
terials, and gave personal attention to the construction. It is évident 
that he contracted for the labor and for the materials, so much so that, 
in corresponding in regard to the matter, Evans, in his letter to the 
complainant, speaks of the bills on the cottage as "his bills," meaning 
Goodwin's bills. He writes that in the following connection : "I look 
out for Mr. Goodwin ; I find he pays his bills on the cottage." Never- 
theless, Evans writes the complainant to make checks payable to him, 
informing her that he was responsible to her, and that she might rest 
assured that he would look out for everything. The parties agrée 
that the complainant understood that Evans would pay Goodwin the 
money in question hère on présentation to Evans by Goodwin of proper 
vouchers for expenditures on the cottage; and that Evans also so 
understood it is clear from his letter to the complainant to which we 
hâve referred. It is true that, in remitting the $3,000 to Evans, the 
complainant described it as a second payment on the house according 
to the contract, and Evans receipted for it as such. Notwithstanding 
the form of the transaction, the court is satisfied that the substance of 
it is that Evans received the money, and held it as the représentative 
of the complainant for the purpose of disbursing it in accordance with 
the vouchers which he might receive from Goodwin; so that Evans 
in fact and in equity held the money as the complainant's agent. Under 
thèse circumstances, Evans having died, and not having disbursed the 
money, and the money being clearly earmarked, the complainant is 
entitled to follow it, subject to whatever rights the Rockingham Na- 
tional Bank rrlay hâve acquired to any portion thereof. The rule of 
law governing the case under thèse circumstances is now so familiar 
that we need not trouble to enlarge upon it. It is sufficient that we 
refer to the principles stated and authorities cited in Hutchinson v. 
Le Roy, decided by the Circuit Court of Anpeals for this circuit on 
January 8, 1902, and reported in 113 Fed. 202, 206, 51 C. C. A. 159, 
and séquence. 

The Rockingham National Bank, Evans, and his estate are ail en- 
tirely innocent parties in the transaction, and it was the duty of both 
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the bank and the executrix to hold the f und until the rights of ail 
parties were ascertained, either by a stipulation or the decree of the 
court. Therefore, under the circumstances, neither the bank nor the 
executrix should be put to any expense in the matter, and the com- 
plainant should pay her own costs, reimbursing herself, as she will, 
eut of the f und ; and the f und should bear ail the chargés to which the 
two respondents, the Rockingham National Bank and the executrix, 
hâve been subjected, which by arrangement between the parties con- 
sist only of $50 for compensation and expenses of the counsel for the 
latter. 

Let the complainant, in accordance with rule 31, file a draft decree 
in accordance with the opinion passed down this day, on or before 
the 17th day of July, 1907, and the respondents their corrections thereof 
within one week thereafter. 



In re GUILBERT. 

(District Court, E. D. Pennsylvania. June 11, 1907.) 

No. 2,489. 

1. Bankruptcy— Objections to Disciiakge— Prosecution in Forma Pau- 

PERIS. 

A creditor wlio objects to the disctiarge of a bankrupt niay prosecute 
his objections in forma pauperis by virtue of Act July 20, 1892, c. 209, 27 
Stat. 252 [U. S. Comp. St. 1901, p. 70(5], whicli gives any citizen entitleri 
to commence "any suit or action in any court of ttie United States" sucli 
riglit on mailing tlie required sliowing. 

2. Same— Adopting Objections op Anotheb Cbeditob. 

One creditor of a bankrupt may adopt and prosecute the objections filed 
by aiiother to the banltrupt's discharge when the latter bas declared his 
Intention to abandon the same. 

In Bankruptcy. On report of spécial référée and various pétitions. 
Francis S. Cantrell, Jr., for bankrupt. 
Joseph Singer, for objecting creditor. 

J. B. McPHERSON, District Judge. I shall not attempt to set this 
disorderly record straight. From the time when exceptions were filed 
to the bankrupt's pétition for discharge, the proceeding has been so at 
variance with correct practice as to hinder and confuse the court rather 
than to assist it. The directest method in my power to establish a new 
starting point is to disregard the précise situation presented by the rec- 
ord, and to make an order on the merits as they may perhaps be sub- 
stantially disclosed. 

Essentially the questions for décision are two: First, may a cred- 
itor, who objects to the discharge of a bankrupt, prosecute his objec- 
tions in forma pauperis by virtue of Act July 30, 1892, 2 Supp. Rev. 
St. 41, c. 209, 27 Stat. 252 [U. S. Comp. St. 1901, p. 706], and in ac- 
cordance with its provisions? This question, I think, should be answer- 
ed in the affirmative. The first section of the statute is as follows . 

"That any citizen of the United States, entitled to commence any suit or 
action in any court of the United States, may commence and prosecute to 
conclusion any such suit or action without tieing required to prepay fées or 
costs, or give seCurity therefor before or after bringing suit or action, upoa 
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fliing in said court a stateinent undei- oatli, in writing, that, beoanse of liis 
poverty, lie is imable to pay tlie costs of said suit or action, wliicli lie is 
about to oouiinence, or to give security for tlie (<anie, and tiiat lie believes 
he is entitled to the redress lie seeks by suit or action, and setting fortU 
briefly the nature of lus alleged cause of action." 

As it seems to me, the phrase "any suit or action in any court of 
the United States" is inclusive enough to embrace the proceeding un- 
der considération. Objections to a bankrupt's discharge are the begin- 
ning of a distinct and separate dispute (ColHer on Bankruptcy [6th Ed.] 
p. 183 et seq.), and easily fall within any accepted définition of a "suit" 
or an "action." Words and Phrases, ad verba. The pétition of A. B. 
Guilbert, an objecting creditor, to be allowed to prosecute his objec- 
tions to the bankrupt's discharge in forma pauperis, is in due form and 
was seasonably presented. It sliould hâve been allowed by the référée. 

The second question is, whether one creditor may adopt and prose- 
cute the objections of another, after the latter has declared his unwill- 
ingness to go on and his intention to abandon the litigation ? This ques- 
tion was decided in favor of the creditor's right in a case that arose un- 
der the act of 1867, but the reasoning is equally applicable now. In 
deciding the point. Judge Lowell said (Re Houghton, Fed. Cas. No. 
6,730, 2 Lowell, 328, 10 N. B. R. 337) : 

"I am further of opinion that there may often be good cause to permit a 
creditor to take up the opposition which another is about to relinipiish. The 
practical considération In this connection is that a creditor intending to 
oppose the discharge may find that this dut,y has been assunied by another 
creditor; he examines the spécifications, and considers them suflicieut; per- 
haps he consults wlth that creditor, and flnds him determined to prosecute 
the case. Suddenly he flnds that opposition is to be walved. This is the 
history of many cases. Opposition is very often withdrawn, and then the 
court can do nothing except to inquire ex parte whether auy pecuniary con- 
sidération has heen paid to the opposing creditor, contrary to section .ôllO, 
cl. 8. This safeguard amounts to nothing. It is probable that cases are 
settled every day in which that part of section 5110 is evaded; though no one 
undertakes to prove it, and the court cannot ascertain it. It is certain that 
creditors do oppose, for the purpose of obtaining an advantage; and I am 
afraid they often receive what tbey désire in some form, perhaps not tech- 
nieally open to objection. A creditor who is doing that, would discourage 
others from coming in, because he would not care to share his advantages 
with thera." 

A similar practice has prevailed in this district for several years un- 
der the présent statute, and we are well satisfied of its desirability. 

If thèse questions hâve been correctly answered, it only remains to 
apply the conclusions of the court in the following order: 

The report of the référée recommending the bankrupt's discharge is 
reversed. The spécifications of objection filed by A. B. Guilbert and 
Charles J. Smith are set aside for insufificiency, but the first 10 spécifi- 
cations of objection filed by William E. Richardson are adjudged to 
be valid, the eleventh and twelfth being set aside as too vague. A. 
B. Guilbert, an objecting creditor, is permitted to prosecute the valid 
spécifications filed by William E. Richardson, the latter having declined 
to go on therewith, and is permitted also to proceed in forma pauperis 
under the provisions of the act of 1892. The controversy defined by 
this order is referred again to the spécial référée, with instructions to 
hear and détermine the same as speedily as possible. 
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In re WATT & DOHAN. 

(Circuit Court, E. D. Pennsylvania. June 11, 1907.) 

No. 34. 

Attoeney and Client— Disbarment Pboceedings— Costs. 

A disbarment proeeeding instituted by a committee of a bar associa- 
tion is not an action or suit in the ordinary sensé, and, 1» the absence of 
statutory autbority therefor, costs cannot be taxed against the petitloners 
therein In f avor of the respondents. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 5, Attorney and 
Client, § 76.1 

On Appeal from Taxation of Costs. 

D. Webster Dougherty, for appellants. 

A. H. Wintersteen and Frank P. Prichard, for appellee. 

J. B. McPHERSON, District Judge. The appellants were sus- 
pended indefinitely from practice before the Court of Appeals of the 
Second Circuit, and, in conséquence of such suspension, the committee 
of censors of the Philadelphia Bar Association petitioned the Circuit 
Court, of whose bar they are members, to take similar action. For rea- 
sons that will appear in the opinion reported in 149 Fed., at page 1009, 
the pétition was refused, and thereupon the respondents moved the 
clerk to tax their costs against the committee by whom the pétition was 
presented. The clerk declined, and filed the following mémorandum in 
support of his refusai : 

"On Thursday, May 23d, upon notice, the clerk was attended at his ofllce 
by Messrs. Wintersteen and Prichard, representing the committee of censors, 
and Mr. James M. Dohan, representing George W. Watt and himself, for the 
purpose of taxing the respondents' bill of costs In the above-entitled cause. 
At this tlme no blli had been actually filed, but It was stated that the 
bill would be filed that day, and would contain items 3 and 4 contained In 
the bill of costs hereto attached. The bill was flnally filed on May 28 th 
by Mr. Dohan in person, and contained four items, items 1 and 2 havlng been 
added slnce the meeting of May 23d, but Mr. Dohan stated that due notice 
of theIr addition had been given to counsel for the committee of censors. It 
was contended on Tjehalf of the respondents that this proeeeding was in the 
nature of an équitable proeeeding, and that respondents were entltled 
to bave their costs taxed in accordanee with the equity fee bill. Counsel 
for the committee of censors objected to the taxation of any costs upon the 
ground that this proeeeding was not an ordinary cause between adverse 
pai-tles, but was a disciplinary proeeeding brought by the proper offlcers of 
the law association of this bar against two of Its members, and that, in the 
absence of spécial direction by the court, costs should not be imposed by" 
the clerk. 

"Items 3 and 4 of the bill would undoubtedly be taxable in an ordinary 
suit upon final hearing. The costs of preparing answer would also be tax- 
able uuder the practice in this court. As no printed answer appears of 
record, this item would be disallowed; so, also, would item No. 1, as there 
appears to be no évidence of record. 

"In View of the nature of this proeeeding, however, and in vlew of the 
fact that the opinion of the court and the order entered thereon make no 
provision for costs, the clerk is of the opinion that he bas no power to tax 
oosts in favor of the respondents in this cause, and the entire bill of oosts 
1» accordingly disallowed." 
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"Respondents' Bill of Costs. 

1. gtenoKraplior's fee Ç 5 00 

'i. Printing papers and preparing answer 25 60 

3. Affldavit to answer 50 

4. Attorney's fee 20 00 

? 51 10" 

With this décision of the clerk I fiilly aoree. In tlie absence of a 
statute giving costs in such cases, the gênerai rule is that none can be 
recovered by either party, except, perhaps, where the court finds that 
the proceedings hâve been instituted in bad faith, when it may adjudge , 
costs against the petitioner. The reason of this rule is well stated by 
Chief Justice Norval of the Suprême Court of Nebraska in Morton v. 
Watson, 60 Neb. 674, 84 N. W. 91 : 

"A proceeding of this nature Is neither in its form or substance b clvi] 
OiT a crimlnal action. It partakes of the nature of neither. A disharmeut 
proceeding Is not an action withhi the meaning of that terœ as employed 
lu the Code. The parties -w-ho signed the Information upon which this pro- 
ceeding was based were not plaintiffs in a case. Ou the contrary, they were 
more nearly friends of the court, their action havlng been evldently actuated 
by a désire to assist it in an inquiry into the conduct of one of the 
members of its bar. To designate them as parties to an action, whereby 
they might be mulcted m costs, should the charges preferred be not sustain- 
ed, would strongly tend to discourage disclosures of wrongful conduct upon 
the part of members of the légal profession, and would therefore be against 
Sound public polley. At law, costs are the mère créatures of statutes. As 
there is no law specially provlding for taxation of costs in proceedings of 
this nature, and as the awarding of costs dépends upon statute, tlie lower 
court was without power to tax them against thèse informers, who, in the 
sensé employed by the Code, were no parties to the proceedings." 

There is an apparent décision to the contrary in State v. Kemp, 82 
Mo. 213. Other cases on the gênerai subject are Turner v. Com., 3 
Metc. (Ky.) 619; State v. Tracv, 115 lowa, 71, 87 N. W. 727; In re 
Eaton, 7 N. D. S69, 74 N. W. 870; In re Kirby, 10 S. D. 416, 73 N. 
W. 908. See, also, 4 Cyc. 917. If the proceedings bave been instituted 
in bad faith, it bas been held that costs may be adjudged against the 
petitioner (In re Kelly, 59 N. Y. 595), but there is not the slightest évi- 
dence of bad faith in the prescrit case on the part of the committee of 
censors. On the contrary, they seem to bave acted reluctantly, and only 
because they were impelled by a sensé of public and professional duty. 

The appeal is dismissed. 



CROSS V. HOME INS. CO. 

(Circuit Court, N. D. California. May 27, 1907.) 

No. 13,968. 

Insurance— Action on Policy— Pleading. 

In an action on a policy of flre Insurance, where it appears from the 
complalnt that the contract contained terms and conditions with which the 
Insuréd was required to comply, the policy must be set out either in 
iœc verba or according to its légal effect. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, 5 1688.] 



680 154 FEDERAL REPORTEE. 

At Law. On demurrer to complaînt. 

Bert Schlesinger, for plaintiff. 
J. F. Riley, for défendant. 

VAN FLEET, District Judge. The demurrer to the complaint must 
bé sustained. The action is upon a policy of fîre insurance, but the 
poUcy is neither set out in hœc verba nor according to its légal effect, 
the only averment of the complaint in that regard being that on Janu- 
ary 12, 1904, in the city and county of San Francisco, in considération 
of a certain premium, the défendant issued to plaintifï's assignors "its 
policy of insurance numbered 17,551, wherein and whereby the said 
défendant insured said Tomaso Cuneo and Rosa Cuneo, his wife, 
against loss or damage by fîre to" (describing the property covered) 
■'to the amount of $8,000 for the term of three years, commencing on 
the 12th day of January, 1904, at twelve o'clock noon and ending on 
the 13th day of January, 1907, at twelve o'clock noon." None of the 
provisions of the policy, except as to the date, amount, and term there- 
of, as above alleged, are in any manner set out; but, after averring 
the destruction of the insured property by fîre, a notice thereof to de- 
fendant, and the furnishing of proofs of loss, it is alleged that plain- 
tif? "duly performed ail the conditions of said above-mentioned policy 
of insura;nce on his part to be kept and performed." 

As none of the terms of the policy alleged constituted "conditions" 
thereof to be kept and performed by the plaintifif, it is, by the aver- 
ment last quoted, made to appear by necessary légal intendment that 
there were terms and conditions not pleaded which the plaintifï deemed 
material to keep and perform in order to maintain the action. Of thèse 
conditions the défendant is entitled to be specifically informed, and 
the complaint should hâve set them forth. In declaring on a written 
instrument the pleader may set it out in fuU or according to its 
légal efïect; but he must do one or the other. At common law, if the 
latter mode were adopted the défendant could, in a proper case, crave 
oyer of the instrument, and, if it appeared that its provisions were mis- 
stated, he might set out the contract in hsec verba and deniur on the 
ground of the variance; but where, as hère, it appears from the com- 
plaint itself that terms or conditions of the contract which may be ma- 
terial hâve been entirely omitted, the complaint is bad and a demurrer 
will lie. Gilmore v. Lycoming Fire Insurance Company, 55 Cal. 123 ; 
Schenck v. Hartford Fire Insurance Company, 71 Cal. 28, 11 Pac. 807. 

The complaint is def ective in another respect. There is no averment 
of the value of the property lost. The only language of the pleading 
squinting in that direction is this : 

"That complainant's loss by reason of the destruction of said buildings by 
fire as aforesald was in excess of the sum of $8,000, and défendant became 
and was and now is indebted to eomplainant under the ternis of said above- 
mentioned policy of insurance, by reason of the total destruction of said build- 
ings by flre as aforesald, in the sum of $8,000." 

"' While it may be deduced by inference from this allégation that the 
loss alleged refers to the value of the property destroyed, it is whoUy 
insufïicient as an averment of such value; , 
The demurrer is sustained. 
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BASSETT, McNAB & CO. v. UNITED STATES. 

(Circuit Court, E. D. Pennsylvanie. June 4, 1907.) 

No. 82 (1.739). 

CcsTOMs DuTiEs— Classification— Jacquard Figtjeed Goods. 

Gooas wtiieh hâve been made on a Jacquard loom and contain two or 
more colors in the fllllng are dutiable under the provision in Tarlff Act 
July 24, 1897, c. 11, 5 1, Scliedule L,, par. 391, 30 Stat 187 [U. S. Comp. 
St. 1901, p. 1670], for "ail Jacquard flgured goods in the pièce, made on 
looms » • * and containlng two or more colors in the filling," Irre- 
spectlve of the fact that they are not such goods as are customarily made 
upon the Jacquard loom nor are Its cbaracteristlc and usual product. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

Foulkrod & McCuUagh (Walter Evans Hampton, of counsel), for 
importera. 

Jasper Yeates Brinton, Asst. U. S. Atty. (J. Whitaker Thompson, 
U. S. Atty., on the brief). 

HOLLAND, District Judge. The merchandise hère was assessed 
for duty by the cdlector of customs of the port of Philadelphia, at the 
rates provided for in paragraph 387 of the act of July 24, 18a7, c. 11, 
§ 1, Schedule L, 30 Stat. 187 [U. S. Comp. St. 1901, p. 1670], against 
the protest of the importer that 50 per cent, ad valorem, under para- 
graph 391 of said act, is the légal rate for "ail Jacquard figured goods 
in the pièce, made on looms, of which silk is the component material of 
chief value, dyed in the yarn, and containing two or more colors in the 
filling etc," which this merchandise is claimed to be. Testimony was 
taken by the Board of General Appraisers, and a décision overruling 
the contention of the protest was returned by it July 28, 1905. On 
an appeal to this court further testimony was taken, and the govern- 
ment made the folio wing admission : 

"The Government admits for the purposes of this case that the goods 
eontained in the importation In question were made upon Jacquard looms, 
but dénies that the goods weve such as were usually and customarily made 
upoa Jacquard looms, or formed its regular and characterlstic product; and 

dénies also that they may be made as cheapiy upon Jacquard looms as upon 
other looms; and dénies that they are Jacquard tigured goods." 

This admission as to the question of the kind of loom upon which 
the imported goods were made accords with the weight of the évidence 
that they were made upon the Jacquard machine. 

From the reading of paragraph 391 we are of opinion that Jacquard 
figured goods describes a class of goods "made on looms * * * 
containing two or more colors in the filling." Figured goods contain- 
ing two or more colors in the filling may or may not be made on 
Jacquard looms. There may be other looms devised of a différent name 
to make the Jacquard figured goods, and, so long as they are "made on 
looms containing two or more colors in the filling," the product is 
Jacquard figured goods. The material in question in fact was made 
upon the Jatîquard loom, and they contain two or more colors in the 
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fiUing. We, therefore, think they are Jacquard figured goods. U. S. 
V. Johnson & Faulkner (C. C.) 139 Fed. 55, affirmed by the Circuit 
Court of Appeals, 143 Fed. 1039, 71 C. C. A. 686. 

The décision of the Board of General Appraisers should be overruled 
and the protest of the importer sustained, and the goods assessed at 
50 per cent, ad valorem under paragraph 391 of the tarifï act of 1897 ; 
and it is so ordered. 



In re PURE MILK CO. OF MOBILE. 

(District Court, S. D. Alabama, S. D. May 4, 1907.) 

No. 459. 

1. Bankeuptcy— Pétition— AcTS or Bankruptot. 

An averment of an act of bankruptcy, tliat the alleged bankrupt had 
within four montlis paid moue.v to one or more creditors, with intent to 
prefer such creditors over its other creditors, was insufficient. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. (5, Bankruptcy, § 118.] 

2. Same— Amendmest. 

Leave wlll not be granted to amend a bankruptcy pétition, when the 
proposed amendment Introduces entlrely new acts of bankruptcy. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, § 128.] 

3. Same. 

A bankruptcy pétition, averring no spécifie act of bankruptcy, cannot be 
amended, so as to allège an act of bankruptcy commltted more than four 
months prior to the amendment. 

[Ed. Note.— Por cases in point, see Cent. Dig. vol. 6, Bankruptcy, § 128.] 

4. Same^Petition for Ameîîdment — Eequisites. 

An application to amend a bankruptcy pétition must show why the act 
of bankruptcy proposed to be insorted by amendment was not set ont in 
the original pétition, in compliance with bankruptcy rule 11 (18 Sup. 
et. v). 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, § 128.] 

In Bankruptcy. On motion for rehearing of application to amend 
pétition, etc. 

Jno. E. Mitchell, for petitioners. 
"Richard W. Stoutz, for bankrupt. 

TOULMIN, District Judge. The averment in the pétition that the 
alleged bankrupt had within four months paid money to one or more 
creditors, with intent to prefer such creditors over its other creditors, 
is insufficient as an averment of an act of bankruptcy. In re Nelson 
(D. C.) 98 Fed. 76, and authorities cited therein. If the pétition 
originally filed was insufficient in averring an act of bankruptcy, then 
it in effect averred no act of bankruptcy. Leave to amend may be 
granted, but will not generally be granted when the proposed amend- 
ment would introduce into the pétition entirely new acts of bankruptcy. 

New acts of bankruptcy will not be permitted to be introduced into 
the pétition after the four months' period has expired. A fortiori, 
where no act of bankruptcy is averred in the original pétition, should an 
act of bankruptcy be permitted to be introduced after the,four months' 
period has expired? Brandenburg on Bankruptcy, p. 304, § 466. 
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Hère the pétition avers no spécifie act of bankruptcy, and tlie amend- 
ment is founded upon an act which it appears was committed more 
than four months before the amendment is proposed to be made, which, 
it seenis to me, is a much stronger case against the petitioner's claim 
than when a new act of bankruptcy is sought to be introduced. 

Moreover, the application to be allowed to amend does not comply 
with rule 11 (18 Sup. Ct. v). No showing is made why the act of 
bankruptcy now proposed to be averred was not set ont in the orig- 
inal pétition. Collier on Bankruptcy, pp. 323, 224 ; Loveland on Bank- 
ruptcy, p. 183 ; White v. Bradley Timber Co. CD. C.) 116 Fed. 768. 

The motion is hereby denied. 



PALMER et al. t. MERCHANTS' & MINERS' TRAXSP. CO. 

(District Court, D. Massaeliusetts. June 18, 1907.) 

No. 1,741. 

1. Collision— Speed of Steamer in Fog — Modekate Speed. 

A steamer at sea, proceeding at night in a dense fog, in frequented wa- 
ters, at a speed of 10 or 11 knots an hour, is not goiug "at a inoderate 
speed, having careful regard to the existing circuiustances and conditions" 
as required by article Ifl of the international navigation rules (2C Stat 
320 [i:. S. Comp. St. 1901, p. 2868]). 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, | 170. 

Collision rules — speed of steamers in fog, see note to The Niagara, 28 C. 
C. A. 532.] 

2. Same— Heabing of Fog Signal Ahead— Dlty to Stop. 

When the master of a steamer at sea at night in a dense fog heard a 
single blast of the fog horn of another vessel nearly ahead and apparently 
only a short distance avvay, lie was not justifled in assuming that he could 
loeate the précise position of such vessel, and that he was overtaking her ; 
but it was his duty to at once reverse and go full speed astern until the 
steainer was stopped and the location and course of the other vessel was 
deflnitely ascertained. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, §§ 152, 
153, 170, 172.] 

3. Same — Steam and Sailinq Vessels Meeting — Excessive Speed of 

Steamer. 

The large schooner Harwood Palmer, while sailing free at night in a 
dense fog through the South Channel from 25 to 30 miles S. S. E. of Cape 
Cod light, on a course N. % E., came into collision with the steamer 
Juniata, which was on a course S. S. E. from the Cape Cod liglit until im- 
mediately before the collision. The schooner had redueed sail and was 
making about three knots an hour, and was sounding three blasts of her 
fog horn at intentais of one minute. The steamer was also sounding fog 
signais and was going at a speed of 10 or 11 knots an hour, her fuli 
sjjeed being 14 knots, when her master heard a single blast of a fog horn, 
which lie located as one or two points on the starboard bow. He assumed 
that he was an overtaking vessel, and starboarded his helin and slowed, 
but the collision oceurred within a minute or two thereafter. HeM, that 
the direct and immédiate cause of the collision was tlie immoderate rate 
of speed of the steamer, which prevented the hearing of the full signais 
of the schooner and the eontrol of the steamer in finie to prevent the col- 
lision after the schooner could be seen ; a seeondary tault being the fall- 
ure of the master to at once reverse. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 170. 

Signais ôf meeting vessels, see note to The New York, 30 C. C. A. 630.] 
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4. Admiralty— Pleading— TJntkutiiful Allegatioks. 

In an admiralty cause, ttie court has tlie rlglit to expect substantial ac- 
curacy in the allégations of tlie pleadings, and, if the parties liave reason 
to suppose tliat their allégations are not true and correct, either before 
or during tlie trial they sliould aménd. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 1, Admiralty, §§ 519, 
520.] 

5. Collision— SuiTS for Damages— Interférence with Witnesses. 

In a collision cause, attempts on either side to interfère witli or solicit 
witnesses who are on. the otlier vessel are always looked upon with suspi- 
cion by the court. . ,, 

6. Same— Steamer and Sciiooner— Alleged Faults of Schooner. 

A schooner helcl on the évidence not in tault for a collision with a 
steamer at sea in a fog on the ground of (ailing to keep a proper lookout 
or to Sound fog signais with sufflcient frequeney; It appearlng by a pré- 
pondérance of the évidence that she kept ber course as she was required 
to as the privlleged vessel, that the master was aware for sonie time of 
the approaeh of the steamer, and that by bis orders fog signais, correctly 
iudieating the course of the schooner, were sounded during sucb time at 
intervais of not more than 30 seconds. 

T. S AME— Allégations of Excessive Speed. 

A schooner which, as a prépondérance of the évidence tended to show, 
was proceeding at night in a fog at a speed not exceeding SVi knots an 
hour, held to hâve been going at a moderate speed in compliance with the 
rules. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 171.] 

S. SaME— LiIGHTS. 

A schooner Jield not chargeable with contributory fault for a collision 
at night with a steamer in a fog, on the ground that her side lights were 
so located that they coiild be obscured by the sails, where a prépondérance 
of the évidence tended to négative such claim, and it also appeared that 
the lights were in fact seen by those on board the steamer as sbon as the 
vessels Were close enough together so as to render them visible through the 
fog. 

, 9. Same— Change of Course in Extremis. 

1 Whether or not the master of a schooner gave a proper order as to 

i change of course immedi^tely before a collision with a steamer, brought 

about by the latter's fault in going at an excessive speed in a fog, is im- 
' material in a suit for the collision, where the error, if one, was one made 

in extremis, and in any event no change then made could bave averted the 

collision. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 225.] 

In Admiralty. Suit for collision. 

Benjamin Thompson, Edward S. Dodge, and Howard M. Long, 
for libelants. 

Daniel H. Hayne, A. Nathan Williams, and Frank Healey, for re- 
spondent. 

HALË, District Judge. This libel in personam is brought by the 
owners of the schooner Harwood Palmer to recover damages alleged 
to hâve been sustained by that vessel, by reason of a collision with the 
steamship Juniata of the respondent company. The collision occur- 
red about 9 .-50 o'clock on the evening of September 20, 1905, at a 
point ofï the Atlantic Coast in the so-called "South Channel," from 
25 td 30 miles S. S. E. of Cape Cod light. The hearing of the case 
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before the court occupied more than 30 days. The record covers 
more than 6,000 pages. 

The Harwood Palmer is a five-masted schooner of the burden of 
3,885 gross tons. She is 301.7 feet long, 46.3 feet beam, 27.8 feet 
deep. When loaded, she draws about 26 feet 6 inches aft. At the 
time of the cohision, she was on a voyage from Baltimore, Md., to 
Portland, Me., with a cargo of 4,425 tons of coal. She was then draw- 
ing 26 feet forward and 26..6 feet aft. She had on board a crew of 
13 men ail told, consisting of a master, two mates, engineer, eight 
seamen, and steward. The steward's wife was also on board. The 
schooner sailed from Baltimore on the 14th of September, 1905, and 
continued on her voyage until September 19th, when she came to 
anchor off Handkercîiief Lightship, Nantucket Shoals, and remained 
there until about noon of the next day, September 20th, when she got 
under way and proceeded on her voyage through the Round Shoal Pas- 
sage. The testimony in her behalf shows that she continued to carry 
ail her sails until about 4 o'clock in the afternoon, when the fog came 
in ; that her mechanical fog horn was then placed on the cavil of the 
double bitt and blown three blasts at a time up to the time of the colli- 
sion ; that about 5 :30 she passed the whistling buoy and came into the 
South Channel; that a light and baffling wind was blowing from S. 
by W. to S. S. W., and there was a moderate swell; that the schoon- 
er's course was changed to N. E. % N., and her patent log was put 
over; that about 6 o'clock her fore, main, mizzen, and jigger top- 
sails were clewed up, her spanker topmast staysail was hauled down, 
the clews of the other three staysails were hauled up so that none of 
them were drawing, leaving only her lower sails and the spanker top- 
sail set. It is claimed that this diminished the driving power of her 
sails about one-fifth, and that this précaution was adopted on accouht 
of the weather continuing thick, the master desiring to reduce her 
speed as she was running free and was the burdened vessel in meet- 
ing and passing sailing vessels going out of the South Channel, and 
that her speed was only about enough to give her steerage way ; that 
after this she was making about three knots an hour, and logged 13 
miles from 5 :30 in the afternoon to 9:50, the time of the collision. 
Her testimony further shows that at sunset her Hghts, which were the 
largest used on vessels of her class, were lighted and properly^ët on 
screen boards in the main rigging ; that from 8 o'clock until the time 
of the collision her .starboard watch was on deck, the watch consist- 
ing of Gapt. Creighton, the second mate, Charles McLaughlin, and 
four seamen ; that the captain was in charge of the watch, the second 
mate and two men were in charge of the deck, Peter Bento was àt the 
wheel, and Peter Santps was on the lookout and blowing the horn; 
that at 9:30 the captain gave orders to jibe the schooner — that is, 
swing the booms over onto the starboard side — which order was com- 
pleted before the collision ; that the schooner's course after the last 
change and at the time of the collision was N. i/> E., that being 
her course from the point where the change was made. The testi- 
mony of those on board the schooner is that the wind at the time was 
light, from S. S. W. to S. W. by S., the night was still, and that a 
dense fog prevailed. 
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The Juniata is a single-screw steamer of the burden of 3,551 gross 
tons, 270 feet long on the water line, 392 feet over ail, 43 feet beam, 
16 feet deep, drawing from 16 to 30 feet. She is owned by the re- 
spondent corporation, and operated as a passenger and freight steamer 
on a regular line between Boston, Baltimore, Norfolk, and Newport 
News. The testimony of her master and fîrst officer shows that on 
September SOth, about 3 :47 in the afternoon, she sailed from Boston 
for Norfolk, in good weather, in charge of Capt. Nickerson, a mariner 
of skill and of an expérience of 43 years; that she was staunch, 
strong, well equipped and manned, laden with a miscellaneous cargo, 
and carrying a passenger list of about 50 persons ; that about 5 :30 
her lights were properly set, and were brightly burning up to the time 
of the collision; that, after passing Cape Cod, fog threatened, and 
it was deemed best to avoid the inside course through Pollock Rip 
Slue and the heavy traffic using that thoroughfare, the captain testi- 
fying that he uses South Channel in thick weather, and saying: "It 
looked to me as though it was going to be foggy weather, and, the 
wind being to the southward like, I thought I would go out South 
Channel, instead of going down PoUoçk Rip, as there is so many more 
vessels there, and there is a big chance for a collision ;" that the 
course of the steamer was S. S. È. from her departure, four miles off 
Cape Cod ; that from about 8 :25 p. m. till the timé of the collision 
the steamer's fog signais were properly and continuously blown at in- 
tervais of a minute ; that ât 8 -.39, in the evening her engines were 
slowed; the captain testifying that the fog was very dense just then, 
and that he made the remark to his first officer : "This is getting too 
much for my stomach ;" that while passing through this "bunch of 
fog" a horn was reported by the lookout and heard by those in the 
pilot house, broad on the port bow, and a long distance off ; that 
several minutes after entering the fog the steamer emerged from it, 
and, after a consultation with the first officer, the steamer's engines 
were put ahead; that when the fog signal was started at about 8:35 
in the evening the engineer in charge eut down the steam pressure 
15 pounds, so that, instead of her prior speed of 14 knots, the Juniata 
was making, as the captain testifies, "10 or 11 knots;" that after 
running about 25 miles on a course S. S. E. from Cape Cod light, the 
looko'ut reported "horn on the starboard bow;" that only one blast 
was heard by the lookout or by the captain and fîrst officer; that 
this blast was estimated by the observers on the steamer to hâve been. 
one or two points on her starboard bow ; that immediately her helm 
was put hard to starboard, the engines were slowed, and were so kept 
until the time of the collision. The answer sets out that : 

"Shortly after starboardlng; the oncoming schooner was discovered ap- 
pi'oaching rapldly, bearing down upon the Juniata apparently with ail sails 
set, and the Juniata's engines were immediately stopped aud reversed fuU 
speed astern. The schooner struck the Juniata with her jib boom and 
bowsprit with shattering force on her starboard bow." 

I williater discuss the two conflicting accounts of the collision giv- 
en by the contesting parties. 

1. The libelants allège as the principal fault of the steamer that she 
was proceeding at an immoderate rate of speed in a fog. 
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It is agreed that the collision took place in the South Channel, which, 
as Capt. Nickerson testifies, extends from Pollock Rip light to the 
South Shoal lightship. It is necessary to consider to what extent the 
South Channel at the point of collision is frequented by vessels. Capt. 
Nickerson testified: 

"Q. When and why do you use the South Channel, so called? 

"A. I never used South Channel unless it was thick weather or a snow- 
storm. 

"Q. Are you familiar with the class of shipping that uses the South 
Channel? 

"A. Yes. 

"Q. Desciibe it. 

"A. Almost ail large vessels use it one way or another— schooners, hlg 
schooners, steamers, tramp steamers in and out, other steamers. Fishing 
vessels go down there in the lower part, what we call down in the fishing 
rip; and also sometimes some small schooners get blowed oiï there through 
stress of vs'eatlier, but they don't use is voluntarily — the small vessels — ex- 
cept flshermen." 

Other witnesses for the respondent testify to the fréquent use of 
South Channel by large vessels, especially in a fog. The whole testi- 
mony upon this point is to the eiïect that large, deep draft vessels go 
through the South Channel, and this is especially true in thick weather ; 
that the large fore and aft vessels which hâve recently corne into use 
fréquent thèse waters, as do many fishing vessels. From the great pré- 
pondérance of the évidence, I hâve no question that the collision took 
place in a thoroughfare frequented by deep draft vessels, especially 
in foggy weather. 

What was the condition of the night in respect to fog? AU those 
on board the schooner testify that a dense fog prevailed at the time 
of the collision from as early as 8 o'clock up to the time of the collision. 
Most of them agrée that the fog was so dense that objects could not 
be seen for a much greater distance than the length of the vessel, and 
that the fog was thicker at the time of the collision than it was earlier 
in the evening. Capt. Creighton says that, at the time of the collision, 
the fog was thick; that, having heard the whistle of the Juniata, he 
was watching; and, on being asked how far the vessels were apart 
when he first caught sight of the Juniata, he says : "They were a little 
less than twice our length." Most of the schooner's crew say that 
you could see her about the schooner's length. Santos, the schooner's 
lookout, says the fog was "as thick as it could be." A passenger upon 
the steamer testifies that, shortly before the collision, when he went to 
his stateroom, he could not hâve seen the figure of a man from one end 
of the vessel to the other, on account of the fog, if the man was not 
standing by a light. He testifies further that, as night came on, the 
fog seemed to him to grow thicker. He says that when the collision 
took place he came on deck, and the fog was very thick at that time. 
Webster, the steamer's lookout, says that at the time the vessels struck 
it was a thick fog, and that when he came out on the lookout deck at 
8 o'clock the fog would hâve prevented him from seeing a man clearly 
in the stern of the steamer, and it was thicker at the time of the colli- 
sion than it was at 8 o'clock. He says that when he first saw the jib 
boom and head sails of the schooner corne out of the fog they were "as 



688 154 FEDERAL REPORTEE. 

far as the length of this room," which it is agreed was about 25 or 30 
fc€t. I hâve already referred to the testhnony of Capt. Nickerson in 
référence to running into a bank of fog at 8:39. In référence to this 
1 asked him : 

"Q. How long do you say you were in that bunch of thick fog, as you call 
it?" 

To which he answered: 

"A. At the end of four minutes I judge you could see half a mile or more, 
from the time I slowed down. I might not hâve slowed till I might be in 
it a minute; wanted to see if I would run through, as we usually do." 

He says that they continued under the order "ahead slow" until 8 :43, 
when he rang her ahèad ; that during the entire evening he had no 
talk with the lookout as to the distance at which he could see vessels, 
nor as to the character of the fog. He testifies : 

"I didn't ask Webster whether he found the fog thick or thin down there. 
I didn't care what he thinks. I am not taking his judgment In running the 
ship." 

The évidence of the master as to the character of the fog and the 
distance he could see is corroborated by the first officer. Both thèse of- 
ficers appear to hâve based their judgment largely upon the way the 
winkers or whiskers appeared around the side lights and the masthead 
and range lights. The testimony of many of the expert witnesses is 
to the effect that an attempt to détermine the dënsity of the fog in thjs 
manner is unsafe and in many respects delusive. The contention of the 
officers in thèse particulars is not corroborated by any of the steam- 
er's passengers, or by other members of the crew, although it appears 
that many of them were on deck immediately after the collision, and the 
steamer was stopped in the fog for several hours within a mile of the 
schooner. The testimony of the captain and first officer of the steamer 
does not satisfy me that a vessel could be seen for half a mile at the 
time of the collision, or for an hour before the collision. The pré- 
pondérance of the évidence on this point is that the fog was dense. I 
must corne to the conclusion, then, that the collision occurred in fre- 
quented waters and upon an evening when a thick fog prevailed. It 
is unnecessary for the purposes of the case to décide precisely how thick 
the fog was. It was clearly so dense as to warn a prudent shipmaster 
that he was encountering risks, and that he should reduce his speed 
to such a rate as would enable him to stop in time to avoid a collision 
with an approaching vessel, after such vessel should come in sight, as- 
suming that such approaching vessel was proceeding at the moderate 
rate of speed required by law. 

Capt. Nickerson admits knowledge that the saiHng rules require a 
steamer to proceed moderately in a fog. He is then asked: 

"Q. What do you understand moderate speed in a fog is?" 

And answers: 

"A. Two or three knots less than she ean go when she is going as fast as 
she can go." 

The first officer says that he understands moderate speed to mean 
running under reduced pressure ; that he thinks in a fog, as they were 
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that night, 10 or 11 knots would be moderate speed'; and that, as 
near as he can make out, the speed of the steamer at the time the horn 
of the schooner was first heard was 11 knots. 

Article 16 of the International Rules for Preventing Collisions at 
Sea provides that : 

"Every vessel sliall, in a fog, mist. falling snow, or heavy rainstorms, go 
at a moderate speed, liaving careful regard to tbe existing circumstauces and 
conditions." [U. S. Comp. St. 1901, p. 2808.] 

I hâve already referred to the frequented thoroughfare of the South 
Channel, and to the foggy condition of the night. Taking thèse as 
"existing circumstances and conditions," was the speed of the steamer 
"moderate speed" ? The expression "moderate speed" is relative. No 
fixed rule can be laid down. The speed of a ship must be regulated by 
the density of the fog, the danger of meeting other vessels, and her own 
ability to stop. The test of moderate speed is given in The Umbria, 166 
U. S. 404, 417, 17 Sup. Ct. 610, 615, 41 L. Ed. 1053, where Mr. Justice 
Brown says : 

"Tlie gênerai consensus of opinion in tliis country is to the effect tliat a 
steamer is bound to use only such précautions as will enable lier to stop in 
time to avold a collision, after the approaeliing vessel cornes in siglit, provided 
such approaching vessel is herself going at the moderate speed required bv 
law." 

The Suprême Court again recites the same rule in The Chattahoo- 
chee, 173 U. S. 540, 548, 19 Sup. Ct. 491, 494. 43 L. Ed. 801. 

In The Etruria, 147 Fed. 216, 218, 77 C. C. A. 442, 444, in referring 

to the speed of the offending steamer in a fog, Judge Wallace said : 

"However that faet may hâve been, her speed was excessive if it was true 
that she could not reverso her engines and corne to a staudstill before she 
should collide with a vessel which she ought to hâve seen." 

He also cites The Nacoochee, 137 U. S. 330. 11 Sup. Ct. 122, 34 L. 
Ed. 687. 

In The Cambridge, 2 Lowell, 31, 23, Fed. Cas. No. 2,334, Judge Low- 
ell said: 

"It is useless to cite the many cases which show whal is a moderate rate 
of speed for a steamer in a fog. No gênerai rule has ever been attempted to 
be laid down but this: That the speed should be such as will enable the 
steamer to avoid the other vessel after she shall be able to make her out. 
This test may seem a little too mucli like deciding eaeh case by the event, 
and holding any speed too great where there has been a collision; but it has 
been adopted by high authority, both hère and in England.'' 

In The Louisburg, 75 Fed. 424, 21 C. C. A. 424, Judge Webb said: 

"The suggestion is, and the expression of opinion is, that it would be pos- 
sible to bring this steamer, loaded as she was, to a standstill in about one 
lengtli, and her own length is 87 yards (201 feet). With this measurement 
and estimate, for a vessel to be proceeding in a fog as thicli as that was, 
at a rate of speed which would prevent her being brought to a standstill 
eertainly within the distance within which a vessel could be seen, or which 
would prevent her from taking such neeessary steps as might become neces- 
sary for the protection of the vessel which she was to keep clear of, I hold 
was too fast. I do not think that any so safe rule can be laid down to dé- 
termine and interpret what can be meant by moderate speed in the fog, as 
that rule which says such rate of speed as gives the party the neeessary con- 
154 F.— 44 
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trol for discharging his obligation to otlier vessels if he came upon them; 
and that, manifestly, in this case, he could not do." 

In The Eleanora, 17 Blatch. 88, Fed. Cas. No. 4,335, Judge Blatch- 
ford sàid: 

"Tlie steamer was nmning at the rate, at 5i^ miles an honr, of 484 feet 
in a minute. The wind was blowing the sound of the whistle directly away 
from the schooner. * * * If the steamer had been going at less speed, 
or had gone ahead a short distance and then stopped still and listened, and 
thus made her speed, or her passage from point to point through the inter- 
vening space, and not merely lier running rate while in forward motion, 
that 'raoderate speed' which the statute requires, it is quite apparent that, 
blowing her whistle contlnually, at proper intervais, the blast would hâve 
been heard by the schooner, and answered by the fog horn over the star- 
board side of the schooner, in sufflcient season for the steamer to bave stopped 
and backed, and be brought to a staudstill, before reaching the schooner. 
Therefore the steamer was in faiilt as to her speed." 

In confirming the opinion o£ Judge Blatchford, at page 100, of 17 
Blatch. (Fed. Cas. No. 4,335) Mr. Chief Justice Waite said : 

"I hâve had no difïiculty in reaching the conclusion that both vessels are 
responsible for this collision. A simple slackening of speed by a steamer In 
a fog is not always enongh. She must rnn at a moderate speed (Rev. St. 
5 4233, Rule 21 [U. S. Comp. St. 1801, p. 28981), and is never justifled in com- 
ing in collision with another vessel, if it be possible to avoid it (Sup. Ins. 
Rnle 4). This implies such a speed only as is consistent with the utmost 
caution. Having complète control of lierself, and being capable of so mucli 
damage if a collision does take place, the law has imposed on lier the obliga- 
tion of so directing her own movements, in the midst of the nncertainties 
of a fog at sea, as to be at ail times under easy command. If she fails in 
this, she must suffer the conséquences. Her rate of speed must be graduated 
according to the circumstances. Tho more dense the fog, the greater the 
necessity for modération. The object is to keep her, if possible, under such 
control that she can be stopi)ed after another vessel, with which she is in 
danger of collision, may be seeu, or otherwise discovered. She has the right 
to assume that other vessels will perform their duties and act accordingly, 
but she has no right to disregard auy obligation placed on herself." 

In The Martello (D..C.) 34 Fed. 71, 74, Judge Brown said: 

"If the l'os was so thick that the Willey could not be seeu more than from 
250 to 700 feet, as most of the Martello' s witnesses festify, her speed was not 
'moderate,' within the décisions, because she could go slower, and it was im- 
possible, with that speed, to avoid any approachiiig vessel within that dis- 
tance." 

In The Parthian, 55 Fed. 426, 432, 5 C. C. A. 171, 176, in speaking 
for the Circuit Court of Appeals, Judge Webb said: 

"No order to slacken the speed of six or sevcn knots, or to stop and reverse, 
was giveu till the vessels were so close upon ench other 'that immediately 
after it was given the schooner appeared ont of the fog, crossing the bow 
of the steamer, with, as the master says, 'scarcely any distance between 
them.' From the moment the steamer entered the fog to the collision, she 
was in the wrong. Save in the one particular of giving prolonged blasts 
with her wliistle, she wholly failed to observe the requirements of the stat- 
ute. Even it she had gone at half speed, which was too fast in that fog, at 
the place she was, this collision would not hâve occurred; much less if her 
speed had been moderate." 

In McCabe v. Old Dominion Steamship Co. (D. C.) 31 Fed. 234, 237, 
Judge Wales said : 
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"Tlie gênerai rule is that a gteamship should always be uiuler such cou- 
trol as to be stopped and reversed witliin the distance at whicb an approacli- 
ing vessel can be seen." 

In Marsden on Collisions (Sth Ed.) 373: 

" 'Moderate' speed is a relative terni. « * * jt may be stated as a gên- 
erai rule, that siieed sueh tliat another vessel cannot be seen in time to avoid 
lier is nnlawful." The Bolivia, 49 Fed. 109, 1 C. C. A. 621; The Jane, 11 I.âw 
Tenu (N. S.) 5; The Western Metropolis, 7 Blatch. 214, Fed. Cas. No. 17,441. 

The Juniata was proceeding in South Channel on a foggy night at 
a speed of not less than 10 to 11 knots an hour. It is urged by the 
libelants that the weight of the testimony is that her speed was much 
greater than 11 knots; that the location of the collision made by Capt. 
Creighton, and the location estimated by Capt. Nickerson at the time 
of making his wreck report, a few days after the collision, placed the 
steamer at the time of the collision at about 30 miles S. S. E. of Cape 
Cod ; and it is urged that, if that were her location, her speed must hâve 
been between 13 and 14 knots at that time. There is force in the con- 
tention that her speed must hâve been more than 11 knots ; but I will 
proceed upon the assumption that it was from 10 to 11 knots, as ad- 
mitted by her officers, although it does not appear by their testimony 
that they had any definite knowledge upon the subject. She was, 
then, proceeding at this rate, under the conditions to which I hâve 
referred. Her officers are assumed to hâve been familiar with ar- 
ticles 20 and 21 of the sailing rules, which provide : 

"Art. 20. When a steam vessel and a sailing vessel are proceeding In such 
directions as to involve risk of collision, the steam vessel shall keep out of 
the way of the sailing vessel. 

"Art. 21. Where, by .'iny of thèse rules, one of two vessels is to keep out 
of the way the other shall keep her course and speed." [U. S. Comp. St. 1901, 
p. 2870.] 

Her master, Capt. Nickerson, knew also his duty of proceeding un- 
der moderate speed according to the provisions of article 16, and he 
testifies that he thinks the steamer could hâve been stopped at a dis- 
tance at which another vessel could hâve been seen. Shortly before 
the time of the collision, the captain says he heard a signal, one blast 
of a fog horn, which he located at about a point or two points on his 
starboard bow. That blast of the fog horn indicated a vessel on the 
starboard tack whose course was away from the Juniata, making the 
Juniata an overtaking vessel. Whereupon he starboarded his helm 
and slowed the steamer, at 9 :47 p. m. Her engines were kept slowed 
down for a minute until 9 :48 p. m., when the sails of the oncoming 
schooner were discovered on the starboard bow, about where the one 
blast indicated. He estimâtes the schooner's sails as about 500 feet 
away when she came out of the fog about one minute after the schoon- 
er blew the one blast, which he says is the only blast he heard from 
the schooner. He says that then the steamer blew two blasts to in- 
dicate to the schooner the steamer's direction. The learned proctors 
for the respondent from this point further tell the story of the col- 
lision as follows: 

"The Juniata had by this time swung towards port on her starboard helm 
about 1% points, and her swing towards port was stopping. Her speed had 
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como down, due to slo-wing and the lièavy angle drag of lier rudder, to about 
six miles per liour. AVhen tlie sehooner's sails were seen. they were estimated 
to be about 500 feet away, and at that time, wliicli was about one minute 
after tbe sehoouer blew tlie one fatal blast, the steamer blew two blasts 
ou ber whistle to indicate to tlie schooner tbe steamer's direction. Tbe 
sfbooner's red light then suddenly came into view, as tbough it bad come 
out trom bebind something, aud sbowed strong. While tbe captain was 
rapidly formulating what he should do, tbe green ligbt of tbe scbooner opened 
up stroug, sliowing both Hgbts to tbe steamer. Tbe steamer was iiumediately 
reversed full speed for about balf a minute to a minute before tbe contact. 
At the time of contact the steamer's speed under ber reversed engines aud 
heavy angle drag:Of;her rudder bad been reduced from six miles to two miles. 
The period from slow to reversed engines and reversed engines to the col- 
lision is conservatively estimated by those on the steamer at one minute 
slowing, and one-balf minute to one minute reversing. * * * After the 
Juniata reversed, which canted the Juniata's bow toward starboard, tbe 
schooner was seen to be still approachlng tbe Juniata, and continued to do 
so until the end of her jib boom was observed by those in tbe steamer's 
pilot bouse to come in oyer tbe rail 6n an angle of about tbree points; tbe 
end of the ,1ib boom coming straight toward tbe pilot bouse. Tbe sehooner's 
speed was not tbus cbecked, and she continued to come on, raking tbe star- 
board side of the pilot bouse and adjoining staterooms, and curving some 
towards her port band. Under tbe action of ber wbeelsman. sbe turned ber 
starboard side toward the Juniata and struck the Juniata's starboard side 
witb ber starboard anchor, Inflicting at regular periods on the Jimiata's side 
tbree distinct groups of perforations and indentations witb ber' anchor, until 
the anchor broke away." 

On the other hand, the Hbelants tell their story substantially as 
follows : 

That wben the fog came on early in the evening the sail area of tbe schoon- 
er was reduced about 20 per cent., and that, during the whole evening, and 
at tbe time of the collision, she was proceedlng moderately, not over 3 oi; 3% 
miles an hour; that the schooner was properly manned and equipped, sound- 
ing three blasts of her fog bom at intervals of not more than a minute be- 
tween tbe groups, indicating tbe fact that sbe was salling free, witb tbe wind 
abaft ber beam; that she beld her coursé up to the moment of the collision, 
wben ber wheel was starboarded; and that such maneuver tended to avert 
the collision. The Hbelants also contend that, at the time wben tbe steam- 
er's watch beard one blast of the sehooner's fog horn, tbere was actually a 
group of three blasts blown, and that such groups had been blown regularly 
from snnset until tbe time of collision, at Intervais of not more tban a minute, 
and, for the last few minutes, at doser intervals; that wben those upon tbe 
steamer beard the blast of tbe sehooner's fog horn, they were prevented from 
hearing the three blasts by the excessive and Immoderate speed of tbe 
steamer and the noise made by her as she proceeded tbrough the water; 
that at the time of hearing the sehooner's horn sbe was nearly abead, and 
so close that the collision occurred not over a minute from that time : that, 
hearing the sehooner's horn and seeing her salis and lights, ail occurred ver.v 
suddenly as is shown by the exclamation of Mr. Jones: "My God! there 
are her lights;" Capt. Nickerson replying: "I see tbem ;" that upon hear- 
ing tbe horn he should bave immediately reversed full speed astern for 
the purpose of bringing the steamer to a standstill as soon as possible, and 
should hâve ported her helm in order to pass under the sehooner's stern ; 
that, at the time, tbe steamer was proceeding in a dense fog at an immod- 
erate rate of speed and taking no précautions in the way of doubling the 
loofeout ; that the lookout was incompétent, statloned at an improper place 
upon the ship, and that the navigatlng offlcers were in the pilot bouse, which 
was unfavorably situated for tbe prompt hearing of sounds ; that, after the 
scboouer's horn was heard, little change of course took place before the 
vessels came together ; that it was gross négligence for the master of the 
steamer, proceeding in tbe manuer described, to assume that upon hearing 
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one blast of tlie horn ho had eorrently located its bearing or the number of 
its blasts; that the oiie blast of the schooner's horn which was heard was 
one blast of the last group of three blasts, blown as described ; that the 
only tlme one blast was blown was just as the vessels came together, when 
the loolîout blew a single blast and did not hâve time to finish the others 
of the group, but ran, in great fright; and that this one blast was never 
heard by the steamer; nor were the hails from the schooner given at the 
same time heard by tliose on the steamer, except Capt. Nlckerson. 

It is not necessary to décide whether the collision happened exactly 
as described by either of the parties to the suit. I can hâve no doubt, 
however, that the estimation of intervais of time on the part of the 
respondent is exaggerated. I do not believe that, from the time when 
the steamer heard the first blast of the schooner's horn until the ves- 
sels actually came together, so long a time elapsed as is estimated by 
those upon the steamer. I think the steamer has committed the usuàl 
error of largely overestimating the lapse of time consumed in the 
happening of events during the exciting moments while the vessels 
were coming together. I think the estimâtes of time upon the part 
of the libelants are more nearly correct. 

Taking into considération the frequented character of the waters 
and the density of the fog, I can hâve no doubt that the steamer's 
admitted raté of speed, from 10 to 11 knots an hour, was not "mod- 
erate speed." I believe fhat her speed may well hâve prevented her 
from hearing the sounds of the fog horn of the schooner, for, from 
the great prepondetance of the évidence, I can hâve no doubt that the 
horn was blown as testified to by the captain, the officers, and most 
of the crew of the schooner. When the master of the steamer heard 
the fog horn of the schooner, it was clearly his duty to reverse his 
engines promptly and go full speed astern. 'In the nighttime, in a 
thick fog, under such circumstances, the navigating ofificer of a steamer 
is not justified in assuming that he has fixed the précise location of a 
horn, when he has heard only one blast, and when the sound must hâve 
appeared so near ta him as it did on the evening of the collision. In 
such a situation, he should not rely upon locating an approaching vessel 
by sounds alone, but should reverse his engines and come to a stop as 
soon as possible. 

It may be said of this case, as in the case of The Parthian, supra, 
where Judge Webb observed : 

"This case well Illustrâtes the great différence between the certain informa- 
tion gained by sight and conclusions resting on inferences from Sound. 
'There is no such certainty of the exact position of a horn blown in a fog' 
as will justify a steamer in speculating upon the probability of avoiding it 
by a change of the helm, without taking the additional précaution of stopping 
until its location is deflnitely ascertained.' " 

And the court may well say hère, as Judge Lowell said in the case 
of The Cambridge, supra : 

"It is to be regretted that he did not then reverse his engine, and wait 
until he was sure whether he ought to go to port or to starboard." 

Even if Capt. Nickerson had reversed and gone full speed astern 
when he heard the horn, it is quite likely that he could not bave es- 
caped the collision. Indeed, he has testified that, if he had donc this. 
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he could not hâve brought his vessel to a standstill before the schooner 
got to the steamer. "But he had brought himself to this position by 
his immoderate rate of speed, and I cannot escape the conclusion that 
by such immoderate speed he prevented himself from hearing the 
sounds which he ought to hâve heard, and placed himself in a position 
where he could not avoid collision with the schooner as soon as he 
saw it. In fact, upon his own testimony with regard to the inter- 
mittent and variable fog conditions earlier in the evening, he was 
clearly proceeding recklessly. His estimâtes as to his maneuvers, as 
well as to his speed, afford the court very little assistance in coming to 
a conclusion. He says he was proceeding at a moderate speed, but his 
idea of moderate speed is "two or three knots less than a ship can go 
when she is going as fast as she can." His first officer frankly states 
that he regards 10 or 11 knots as moderate speed in the weather con- 
ditions of such an evening as that in question. And one of the wit- 
nesses for the steamer says in regard to sailing rules : 

"Thej' are not always carried out. • * * i think my .ludgment Is 
lietter than a lot of eountryraen sitting «p making tliose rules that know 
iiothing abolit navigation." 

In The Cambridge, supra, Judge Lowell administers a proper rebuke 
to officers of steamers who think they are called upon to take the 
place of the court in construing the laws of the United States in re- 
lation to the speed of vessels in a fog. He says : 

"I hâve often had occasion to say that the owners and masters of steain- 
boflts must either comply with the statiite, or procure its repeal. It is im- 
IiossiWe for the courts to overlook a plaln breaeh of the written law, upon 
any considérations of hardship in its application." 

In The Blackstone, 1 Lowell, 485, 490, Fed. Cas. No. 1,473, in con- 
sidering the same subject, Judge Lowell remarks: 

"I shonld be glad to see the experiinent tried by a steamer, of nioderating 
lier speed in a fog; but I hâve hitherto found that their managers do not 
consider it to be important." 

In The Cambridge, supra, Judge Lowell further considers the ques- 
tion of immoderate speed in a fog, and the secondary faults which re- 
suit from that as a primary fault. He says : 

"It has been mled very often that, however nnavoidable a collision may 
bave been when the vessels first saw each other, it is their duty to take 
every possible précaution not to be brought into such a position." 

I am clearly of the opinion that the act of Capt. Nickerson in run- 
ning at an immoderate speed in the fog was the primary and efficient 
cause of bringing the vessels into such position, when they first came 
in sight of each other, that it was impossible to prevent the collision. 
The speed in the fog was, then, the initial cause of the collision. As I 
hâve indicated, I am also of the opinion that it was the duty of the 
master of the steamer to go fuU speed astern and to stop as soon as 
possible when he first heard the horn of the approaching schooner ; 
but this was a secondary fault. It is not necessary for me to décide 
whether he was guilty of faults with référence to his lookout, or of 
any other faults pertaining to his vessel; for the primary and con- 
trolling fault was the excessive speed of his steamer in the fog. Im- 
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moderate speed in the fog was. tlien, in my opinion, the direct and 
immédiate cause of the disaster, in that it prevented the hearing of the 
signais of the approaching schooner, and in that it placed the steamer 
beyond control. The whole évidence, taken together, instead of re- 
lieving the steamer of the burden placed upon her by the law, tends 
rather to confirm it. 

In considering this aspect of the case, I find that certain exceptions 
hâve been raised upon it, as well as upon some other parts of the case. 
I hâve not found it necessary to pass upon thèse exceptions in détail. 
Most of them relate to answers to interrogatories, and to certain alleged 
faults in pleading. One of the leading questions raised in the matter 
of answers to interrogatories is this : In one of such answers, the 
Fespondent allèges that, at the time of fîrst hearing the horn, the 
Juniata was running slow. And again the respondent states that, in 
conséquence of hearing the horn, the steamer's helm was starboarded, 
and that ,she kept away, and that the engines had been previously 
slowed. And again, as bearing upon the subject of the speed, the 
allégation is made that the Juniata ultimately moved out of sight of 
the schooner, and that she was backing away, instead of proceeding 
by forward movement. I find no testimony whatever in the record 
tending to show that the steamer was backing away. Capt. Nickerson, 
the navigating officer, positively stated that he never claimed that 
his ship was backing away at the time of the collision. Nor is there 
any testimony that the engines had been previously slowed at the time 
of his first hearing the schooner's horn. Capt. Nickerson, in fact, says 
he does not remember ever making any statements which could hâve 
been the basis of such allégations in the pleadings. I think this mat- 
ter requires a word of comment from the court. 

In the M. M. Hamilton, 1 Hask. 489, Fed. Cas. No. 9,685, Judg^ Fox 
adverts to the duty of a proctor to so draw his pleadings as to advise 
the other party of the facts which he will be called upon to answer. 
Judge Fox always insisted that the rules, which make it incumbent 
upon a party to propound his facts in an articulate and orderly man- 
ner, bound him primarily to propound thcm in a truthful manner. 
He always urged upon counsel practicing before him the duty of 
amending pleadings, if at any time in the progress of the trial it be- 
came évident that such pleadings did not set forth facts correctly and 
truthfully. 

In an admiralty cau.çe, parties are not expected, and in fact are not 
allowed, to make any considérable departure from the deliberato alléga- 
tions in the pleadings. The court bas the right to expect substantial 
accuracy in libel and answer. If the parties hâve reason to suppose 
that their pleadings are not substantiallly correct, they hâve the full 
power to amend at any time before trial, and. in fact, during tlie 
progress of the trial. I make thèse gênerai observations in regar<l 
to the pleadings, as there was some sharp contention of counsel during 
the progress of the trial relating to the exceptions. 

2. The steamer accuses the schooner of fault in référence to fog 
signais and in having a defective lookout. 

As the duty of the lookout of the schooner was also to bbw the horn, 
I will consider thèse allégations of fault under one head. 
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Article 15 (c) of the International Rules for Preventing Collisions 
at Sea provides : 

"(c) A sailing vessel imder way shall sound, at intervais of not more tliau 
one minute, when on tlie starlward tack, one blast; wlien ou tlie port tnck. 
two blasts in succession, and wlien witli .tlie wind abaft tlie beaiii, tliree 
blasts in succession." [U. S. Comp. St. 1901, p. 28S0.] 

Article 39 provides ; 

"Art. 29. Notliiiig in tliese rules sliall exonerate any vessel or the owner 
or niaster or crew tliereof, from tlie conséquences of any negleet to carry 
liglits or signais, or of any negleet to keep a proper lookout, or of the negleet 
of any précaution wliich ma.v be required by the ordinary practice of sea- 
men, or by the spécial circumstances of the case." [U. S. Comp. St. 1901, p. 
2884.] 

The respondent contends that both of the above provisions hâve heen 
violated by the schooner, in that, while the schooner was sailing with 
the wind abaft the beam, the lookout blew one blast of the horn, there- 
by deceiving the steamer and leading her to believe that the schooner 
was sailing on the starboard tack, and the steamer was overtaking the 
schooner; and that there was fault on the part of the schooner, in 
that the lookout was absent from his post at a time when he should hâve 
been blowing the horn ; and that his attentions were divided by the 
duties of assisting in jibing, at a time when he should hâve been blow- 
ing the horn. 

Ail, or nearly ail, of the crew of the schooner testified before me. 
They are, for the most part, colored people, many of them from the 
Cape Verde Islands. They are of about the average intelligence of 
men of their class. On this question much dépends upon the testi- 
mony of Capt. Creighton, the master of the schooner. He is a m an 
44 years old. He has had 27 years' expérience at sea. He has been 
master of a vessel for 22 years. He has sailed in square-rigged ves- 
sels and in large schooners. As much depended upon his testimony, 
I watched him with great care and attention, and several times I per- 
sonally questioned him. He gave me the impression of a faithful 
and truthful man. The collision occurred during his watch on deck. 
He testified that his schooner got under way from her anchorage near 
Handkerchief lightship about noon on Wednesday, September 20th; 
that it shut in thick about 4 o'clock; that they then "brought the fog 
horn up and commenced blowing it three blasts"; and that "the in- 
tervais between the three blasts were not over one minute." He pro- 
duced his fog horn in court. I went upon his schooner and heard 
the horn tested. The captain testified with apparent correctness that 
it makes "a good loud noise, as good as any horn I ever heard." He 
testified that after 8 :55 he was constantly on deck, and did not go be- 
low at any time before the colHsion; that he heard the horns of two 
sailing vessels and the whi.stle of one steamer before he heard the 
whistle of the Juniata ; that at 9 :40 he heard the Juniata's whistle 
bearing about N. by W. % W. about two points on the port bow ; 
that it seemed to him very far distant; that at 20 minutes after 9 he 
had given orders to the second mate to jibe the sails over from the 
port to the starboard side; that this was done, and the course of the 
schooner was then shaped N. I/2 E. ; that the wind was then S. W. by 
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S. to S. S. W. "lîght breeze, thick fog"; that when he first lieard 
the Juniata's whistle the spanker had been jibed over, and the crew 
were shifting over the boom tackles and clearing up about the decks ; 
that the first sound of the whistle was "very faint and difficult to 
hear," and he barely made it out, although he bas very good hearing. 
and bas had great expérience in the matter of hearing sounds ; that, 
diiring ail the time until the Juniata herself broke out of the fog, he 
was paying strict attention; that he was watching and listening for 
the steamer during ail that time ; that bis mind was not ttirned to 
any other subject; that he was watching for the appearance of the 
steamer, and he was doing this because he "was in a dangerous posi- 
tion." He also says that he had to look out for ail vessels by the 
wind, and they were directly in the track of close-hauled vessels beat- 
ing down South Channel. In less than two minutes after hearing the 
first faint sound, he testifies that he heard it a second time, "a little 
louder than the first time," and, as the weather was thick, he "judged 
she was bound out the South Channel ;" that, after he heard the 
sound of the whistle of the Juniata the first two times, he soon after- 
wards heard her the third time; that he concluded that bis schooner 
was directly in the course of the steamer ; that he then said to the 
man at the wheel : "That steamer is coming straight for us. Keep 
her straight;" that at the time when he first heard the whistle the 
schooner's fog born was blowing at "intervais of not over 50 seconds ;" 
that when he heard the whistle he hollered : "Keep the born agoing ;" 
that then the blowing of the horn quickened up, and it was blowing 
at intervais between the groups of three blasts of not over -10 seconds 
until two or three minutes before the collision, when, in bis intense 
anxiety, he shouted : "Blow the horn oftener." And from that time 
it was blown at intervais of not over 30 seconds between the groups ; 
that he gave this order, not because there had been any failure be- 
fore that time to blow the horn as frequently as he has described, 
but for the reason which he gives that, "judging by the increasing 
sound of the steamer's whistle, I judged it was coming very fast and 
would pass close aboard, and I was very anxious to give him ail the 
notice possible of our position." After this last order to the look- 
out, he says the schooner's horn was blown three blasts four or five 
times before the collision ; that, in the ordinary practice at sea, it 
requires 15 to 20 seconds to blow a group of three blasts as required 
by the sailing rules for a vessel with the wind abaft the beam ; that 
after he sung out to the lookout, "Blow the horn oftener," there was 
an interval of not more than 20 seconds between the groups of three 
blasts ; that there was no cessation from the time of blowing the 
boni in that manner before the collision ; that had there been he 
would bave noticed it. He testified: "The steamer seemed to be 
rapidly approaching us, and I was very anxious that the horn should 
be kept going;" that he judged from the sound of the approaching 
whistle that the steamer was "coming very fast," and, in view of the 
manner and speéd of her approach, that sbe had not located the 
schooner; that he thought the steamer to be about two miles distant 
when be first heard it, and that she was coming fuU speed. He gives 
this as the reason for being very anxious that the horn should be 
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heard as soon as possible, atid for lïiaking unusual exertions to dis- 
charge his duty to the steamer. He testifies tliat he took liis speed 
from the log, and it was three knots per hour, and that the vvind was 
light, the fog thick. His testimony is given with great détail and 
distinctness as to his speed. He sâys he read the log when they passed 
Great Round Shoal whistling buoy, and again just after the colli- 
sion, and that his speed from actual time and distance was about three 
knots. The question was asked him : "When did you form the 
judgment in your mind, if you did form any such judgment, that she 
would be likely to hit you?" And his answer was: "About a min- 
ute and a half before the collision, or two minutes, I felt sure of it 
then; she was comirig straight for us." He further says: "I ran 
forward to the main rigging, port iside, so I could get a sight of 
the steamer as soon as it would be possible to see her;" and then 
that he stood forward at the port main rigging when the steamer 
came dut of the fog; that up to this time he had heard the whistle 
of the steamer six or eight times; that just about the time of the 
collision, just a few seconds before the collision, perhaps five or six 
seconds, the steamer blew two or thre« blasts, and after that he heard 
the one blast of the schooner which the lookout blew and did net hâve 
time to finish the other blasts ; that this one blast of the schooner 
was immediately after the two short blasts of the steamer. Mr. Rawd- 
ing, the mate, was in his room located on the port side of the after 
house, some 50 or 60 feet forward of the schooner's stern. The win- 
dow of his room was open. He heard the whistle of the Juniata blown 
one blast fîve minutes before the collision, and heard her whistle four 
or five times in ail. He teàtifies that she blew two blasts just as she 
was striking the schooner, and just as he got on deck; that he heard 
the fog horn of the Harwood Palmer blowing groups of three blasts 
at intervais of half a minute to a minute, not longer than a minute. 
A few minutes before the collision he heard Capt. Creighton give the 
order to blow the horn oftener, and after that the intervais "were a 
little quicker," not over thirty seconds between the groups. Mc- 
Laughlin, the second mate, also corroborâtes the captain as to the 
blowing of the horn up to the time of the collision. He also heard 
the Juniata blow the two blasts just before the collision, when about 
100 to 350 feet away, and he says the one blast of the horn of the 
schooner was blown àfter the two blasts of the Juniata's whistle. 
There is full corrobot 'on of the captain as to the blowing of the 
blasts of ' the schooner \i ithOut interruption up to the time of the col- 
lisioii. I This cprroboration is made by substantially ail the crevi', ex- 
cept Sàntôs, the lookoUt. Thirteen witnesses on the part of the 
schooner agrée that, from 8 o'clock until the vessels came together, 
the fog horn of the schooner was blown in groups of three blasts, at 
intervais of not more than one minute ; and that, during the last few 
miiitites before the collision, the intervais between the groups were 
not more than half a minute; and that, when the vessels were coming 
together, the lookout had time to blow only one blast of a group of 
three blasts. 

The learned proctors for the steamer urge that Santos, the lookout, 
was at fault in having three duties to perform, namely, looking out, 
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blowing the horn, and working on the jibs, and that he was also in fault 
for failing to report the steamer, and in being away from the lookout 
and from the horn at a crucial time, just before the vessels came to- 
gether. They took his statements, also two dépositions, and finally pro- 
duced him as a witness during the hearing of the cause. It appears 
that the Harwood Palmer arrived in Portland September 22, 1905, 
and the libelants claim that the crevv were net paid off for the voy- 
age until Monday afternoon, September 25th. At that time only three 
men were discharged from the vessel, and the other seamen were re- 
engaged to remain upon the Palmer to go upon the next voyage, "in 
order to keep the material witnesses for the schooner together." While 
the schooner was lying at Portland, one of the counsel for the steamer 
came to Portland and engaged one Quinn, a constable, to go upon the 
schooner to secure the addresses of the crew, and to obtain statements 
from them as to how the accident happened, and get an interview if 
possible. Quinn says he was given no instructions by counsel for the 
steamer as to the methods he should pursue in getting the statements 
and procuring an interview with the seamen, but was left entirely to his 
own resources ; that he went to the office of the lawyer whom he sup- 
posed to be counsel for the schooner and did not find the men there ; 
that he then went to the shipping commissioner's office, found the crew 
had not been paid ofif, but were still on the schooner. Then he testi- 
fies : "I took my own method of finding out a few things. I got some 
clothing samples and started for the ship." He met two of the Palmer's 
crew coming ashore. He says : "From them I learned that the sailors 
had been paid oS, and I endeavored to sell them some clothing. I 
came down town with them, and they smoked a few cigars, and I went 
up to the hôtel and reported." He was then furnished with a list of 
questions to be put to the schooner's crew. Without undertaking to 
follow the matter in détail, it appears that Quinn carried the samples 
aboard the schooner and got into communication with the crew. He 
says he found out that Santos, Bento, Cardoza, and some other men had 
engaged to stay by the schooner, and that her officers considered their 
évidence such that they wanted to retain them ; that he knew the reason 
why they wanted them to stay by was because the officers wished to ob- 
tain their évidence ; that he reported that he found the crew were ail nig- 
gers, and he says : "I felt I could get them." He admits that he de- 
ceived the crew into supposing he was a peddler ; that he attempted to 
get them to make statements to counsel for the steamer, giving intima- 
tions that their time, at least, would be paid for. Santos testifies that, 
at the time Quinn found him, he was living on board the Flarwood 
Palmer, was getting food on the vessel and was working there; that 
on that day the mate had made him mad ; that the mate had let some 
others go ashore and would not let him go ashore, but, he says: "He 
keep me on board and make me and another fellow work ail that day." 
He testifies that he had agreed to stay by the vessel and go on the next 
voyage, but he says: "When I see the mate treat me like that, and 
let one fellow corne ashore and keep another one working, that make 
me mad, and made me come ashore." He also says he had a dis- 
pute about wages to the amount of $3. He testified : "I fînd fault be- 
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cause they wouldn't pay me the three dollars, because I had been work- 
ing for it. I find fault. I was mad — of course, I had been working, 
and was mad." In this condition of mind, and in anger with the offî- 
cers o£ the schooner, Santos was taken by a représentative of the re- 
spondent to the Lafayette Hôtel, in Portland, where he made a state- 
ment. Others of the crew were also taken there, either with him or 
later, some of theni not altogether sober, and either upon assurances of 
compensation or by threats of arrest. Under thèse conditions they 
,were induced to make statements to the counsel for the respondent. 

After the libelants had opened their case and examined two witnesses, 
their counsel presented to the court a pétition entitled, "Motion and Ap- 
plication of the Libelants Relative to the Examination of Witnesses." 
In that pétition they set forth ail the efforts of the steamer's counsel to 
obtain évidence from the crew of the schooner, the alleged interférence 
of counsel for the respondent with Santos and other witnesses, the 
manner in which communication was obtained with Santos, allégations 
that Santos had been kept under the dominion and control of the counsel 
for the steamer, followed to distant parts of the United States, brought 
back to give his testimony, and of the improper conduct of counsel in 
the premises. The court was asked to extend their rights in référence 
to cross-examination of witnesses, and in other ways, on account of 
the facts set forth in the pétition. I did not then allow the pétition to 
be filed as part of the record of the case, taking the view that it was 
useless to cumber the record with such matter, when the rights of the 
parties could be as readily passed upon by the court without such péti- 
tion being filed. I allowed, however, the pétition to go upon the files 
de bene esse for any further action of the court which should be deem- 
ed proper in the premises. A few days thereafter, counsel for re- 
spondent offered to file de bene esse a paper entitled, "Exceptions and 
Answer of Respondent to Pétition Filed by Libelants Relative to the 
Examination of Witnesses." Respondent ofifered testimony in support 
of its contention. After ail the testimony in the case had closed, counsel 
for the respondent moved that the pétition and answer and ail papers 
and testimony relating to the matter, which had been admitted only de 
bene esse by the court, during the progress of the trial, touching said 
pétition and answer, and the subject-matter thereof, be expunged from 
the record, and this motion was argued. So much testimony had crept 
into the record regarding the pétition and answer that I overruled the 
motion, and admitted the pétition and answer into the record, and said 
that, in considering the case, I would pass upon the material matters 
alleged in those papers. Some of the charges made in the pétition seem 
to me to be immaterial. Some of the charges in the answer were not 
supported by testimony, and contained matter which appear to me im- 
proper and outside the record. I am still of the opinion that the filing 
of the pétition and answer in the case served no useful purpose. The * 
facts were ail before the court with référence to the alleged improper 
solicitation of the schooner's witnesses by the steamer. The cumbering 
of the record with the pétition and answer did not, in my opinion, aid 
in the administration of justice in the cause. I stated to counsel, how- 
ever, that I would consider the whole subject, so far as it became 
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material to the décision of the case, and no fartlier. The présentation 
of thèse facts, which I hâve enumerated, as to the sohcitation of wit- 
nesses, did, however, develop the fact that Santos was angry vvith the 
schooner; that he was in a frame of mind to make him désire to in- 
jure the schooner ; that he was soHcited by an agent of the steamer ; 
and that this condition of anger witli the schooner prevailed throughout 
the case, and showed itself in his testimony and in his manner of testi- 
fying. The testimony fails to satisfy the court that the respondent's 
counsel were guilty of an attempt to bribe the schooner's witnesses, 
or that it was their intention to improperly tamper with them. The 
counsel for the steamer who went to Portland to obtain the statements 
of the crew of the schooner was a young man, and was not acting as the 
senior counsel in the cause. In zeal for his client, he went, in my opin- 
ion, beyond the proper functions of counsel in an admiralty cause. 
I am certain that the agent, Quinn, who was "left to his own re- 
sources," went far beyond what was proper in the premises in obtaining 
the statements of the crew. It is proper for me to say as to the conduct 
of admiralty causes that évidence of attempts on either side to interfère 
with witnesses who are upon the other vessel is always looked upon 
with suspicion by maritime courts. 

In The Monticello, 1 Lowell, 184, 188, Fed. Cas. No. 9.,739, Judge 
Lowell said : 

"There are three witnesses who staud in a peculiar relation to tbe case. 
They are steainer's men, caUed and examined on belialf of the schooner. The 
fact tliat they are used on that side bas been severely commented upon, and 
some remarlis of Dr. Lushington were read, in which that learned judge dis- 
parates alildavits taken from the hostile camp, as he expresses it. Any- 
thins like tampering with witnesses would. deserve and would reçoive the 
steruest reprehension of the court, but the case shows nothing of that sort." 
The Twenty-One Friends (D. C.) 33 Fed. 390; The Commerce. 3 W. Reb. 286; 
In re Atwell (D. C.) 140 Fed. 308; The Jane v. The Great Eastern, Holt's Ad- 
miralty Court Cases on the Rule of the Road, 167; The Bnmore v. The 
Belle Hooper, Oook Bep. 139; Jensen v. Belgenland (D. C.) 5 Fed. 86. 

As Judge Lowell has said, anything like tampering with witnesses 
would deserve, and would receive, the sternest reprehension of the 
court. In the case before me, however, the zealous junior counsel 
for the respondent is not implicated in the acts that the agent of the 
steamer performed in going aboard the schooner. Those acts of the 
agent were reprehensible and improper. He obtained the statements 
of the crew by deceit, and, while there is no évidence of bribery, there 
is évidence of improper conduct on his part. He testifies that he acted 
on his own resources. There is not sufficient évidence to inculpate 
the proctOTs for the steamer. It is niy duty, however, at this point, 
to say that the prevailing and best opinions of courts of admiralty 
are more and more unfavorable to the solicitation on the part of one 
vessel of the other's witnesses. In view of the conclusion which I 
hâve reached, and inasmuch as ail the testimony relating to this mat- 
ter has become a part of the record, it is not necessary for me to say 
more upon this subject. The cause will undoubtedly go to the Court 
of Appeals, and, rather than attempt to deal further with it in the first 
instance, I deem it better that the Court of Appeals give it such con- 
sidération, and take such action, as that court may deem proper. 
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When we corne to examine the resuit of this solicitation of witness- 
es, we find that, with regard to ail the other witnesses, except Santos, 
it had no apparent effect. The other witnesses generally testified 
without évident bias, and with apparent fairness. Santos was ob- 
viously angry with the officers of the schooner, and appears to hâve 
allowed his anger to give some bias to his testimony. He testifies that 
he went on watch at 8 o'clock on the night of the collision ; that his 
duties were to blow the horn and keep a lookout; that in doing this 
he walked across the forecastle head while he kept a lookout; that 
the horn was standing on the middle bitt ; that he was walking across, 
blowing the horn ail the time ; that he was blowing three blasts, which 
took about 20 seconds for each group ; that the horn made so much 
noise that, while he was blowing it, he could hear nothing else; that 
the second mate took him off the lookout to help jibe the jibs over; 
that, while on the lookout, he heard steamers blowing whistles, and 
sailing vessels blowing horns, and reported them ; that, before starting 
on the jibs, he heard the Juniata blow one blast on the port bow, and 
did not report it; that he blew the horn about a minute before he 
started to work on the jibs; that he helped with the flying jib, the 
outer jib, and the fifth jib; that it took "about a minute and a half 
or two minutes" to put over the flying jib, and "about the same" to 
put over the outer jib and the fifth jib; that it took about five or six 
minutes to put over ail the jibs. He says the reason it took so long 
to put over the jibs was "because the jibs got caught on the stays," 
they pulled very hard and slow, and the "wind was blowing against 
the sails"; that there were four men working on each jib; that there 
was no one on the lookout when he worked on the jibs; that while 
working on the jibs he was about four or five steps from the horn; 
that he heard the captain sing out something which he did not under- 
stand, "and at that time Pedro Cardozo was coming forward to help 
us pull on those jibs" ; that the second mate asked Cardozo what the 
captain said, and he told the second mate that the captain said to keep 
the horn going, and at that time he was pulling on the jibs, and the 
second mate blew once three blasts. He says that Cardozo told him 
to blow the horn at that time, "because our life dépend on that horn," 
but that he did not blow it, "because that time the second mate blew 
it"; that he blew the next horn after the mate blew the three blasts, 
and he fixes the time at about five or six minutes after the mate blew 
the three blasts before the next blast was blown; that he blew one 
blast, and then he got frightened and ran aft. He further says he blew 
the horn the last time, and that was the time he heard the steamer 
blow. He testifies that he saw her at that time, and that she was so 
near the schooner that he went to the horn and started to blow, and 
he says : "I could not blow more than one blast because she was so 
near together that I could not blow any more, that I ran aft." He 
further says : "He was so close that I run aft and when I got about 
midships house they struck." He says the steamer was coming fast. 
In his various dépositions, he gives the time between the mate blow- 
ing the three blasts and the next horn as between four and six min- 
utes; that he knows this from the time it took him to work upon 
the jibs, and aJso from his hearing the stêamer's whistle. McLaugh- 
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lin, the second mate, was in the master's watch, after 8 o'clock. He 
testifies that Santos was blowing three blasts in succession npon the 
horn at an interval of less than a minute between the groups of three 
blasts, and that there was no time in the evening when there was an 
interval between the groups of more than a minute. He testifies that 
at about 9:30, the captain gave him orders to jibe from port to star- 
board; that Cardozo and Silvar executed the orders with him; that 
they began with foresail No. 1 and ended with spanker No. 5, and 
he and Silvar started forward shifting over the boom tackles and havd- 
ing them taut as they went forward, leaving Cardozo with the captain 
to shift the spanker boom tackle over ; that, after the boom tackles 
had been shifted, he gave orders to trim the jibs over from port to 
starboard, and abovit this time he heard the captain say something 
which he did not understand, but Cardozo, coming forward, told him 
that the captain said: "Keep that — blow that horn oftener." At 
that time, he says : "I knew there was a steamer approaching and 
he wanted the horn blown more frequently." He says that he had 
noticed during ail his work on the sails that the horn was blowing often 
and loud, "three blasts in succession" ; that, after getting the captain's 
order, he repeated it to Santos on the lookout; that they then began 
to shift the jibs over from port to starboard; and that, while doing 
this, he noticed Santos still at the horn, and he was blowing three 
blasts in succession. McLaughlin testifies that he himself then went 
to leeward "six or eight steps" and took in the slack of No. 5 sheet, 
which took "from five to fifteen seconds" ; that he then started taking 
in the slack of No. 4, when he "noticed that Santos wasn't at the 
horn" ; "that he was standing right by me." He says : "I took the 
horn myself. * * * i went to the horn myself, sir, and blew three 
blasts." He testifies distinctly that it had not been over 30 seconds 
from the time he heard Santos blow the horn until he himself blew 
the three blasts. He says he blew "three blasts in succession, loud, 
sir," and "when I got done blowing the horn I turned round, and 
Santos was right behind me. I says : 'Hère, take the horn and blow 
it.' " And that Santos thereupon took the horn and blew three blasts. 
He says the reason why he himself went and blew the horn when he 
noticed Santos a few steps away from the horn at the sail was "be- 
cause I knew the captain wanted the horn blown more frequently. 
* * * The last blast which was given on the vessel was at the 
time of the collision. The man hadn't time to give it the whole 
group of three blasts. He only had the time to get out one blast of 
the group before the steamer was into us. He left the horn and ran 
aft." He says he heard the Juniata blow two blasts a very few sec- 
onds before the collision, when she was "100 to 150 feet, thereabouts" 
away, and that the one blast of the horn of the schooner was blown 
after the blowing of the two whistles of the Juniata. 

He is very positive in his testimony that the one blast of the horn 
was blown after the two blasts of the whistle blown on the Juniata, 
and that then "the steamer was into us." McLaughlin makes a fa- 
vorable impression as a witness. He contradicts Santos squarely on 
the vital point of his testimony. 
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Cardozo was aiso in the starboard watch. He testifies that he has 
followed the sea for 20 years. He is a naturalized American citizen, 
and holds a first mate's license for ail océans. He gave his testimony 
with intelligence. He says that he has had large expérience blowing 
horns ; that the horn gave a loud noise, and he would hâve noticed any 
cessation of it during the few minutes before the collision. He tes- 
tifies to ail the circumstances about the jibing over; that the fog 
horn was going ail the time at intervais of abont forty seconds ; that 
he heard the captain say, "Blow the fog horn oftener," and he repeat- 
ed the order as he went forward, and gave it to the second mate ; that 
after this he noticed that the horn was blown oftener than it had been 
before, and he thought the interval was about 25 seconds ; that when 
he went forward they had No. 5 jib hauled over, and had just started 
on hauling over No. 4; that when he got to No. 4 hé noticed Santos 
was on that sheet, and he said at once to him : "Let go and go and 
mind the horn. That is what our life has to dépend on ;" that Santos 
then left the sheet and he took his place; that at the same time he 
heard the horn blowing, and it blew three blasts. After that he heard 
the horn blown three blasts again. After that, he heard the captain 
at the same time sing out: "Hard down! Hard down! Call the 
watch !" He looked and saw the steamer coming. He testifies dis- 
tinctly that, at the time when he saw Santos at No. 4 sheet, Santos 
was about three feet away from the bitt where the horn was, and that 
he left the sheet when Cardozo told him to do so. His testimony is 
corroborated-by Silvar, the other man in the same watch, who says that 
Santos worked only upon No. 4. McLaughlin is strongly corroborat- 
ed in his testimony that he blew the horn a group of three blasts dur- 
ing the time while Santos was away from the horn, and that Santos 
blew it again immediately after. Some of the witnesses think that 
Santos blew one group of three blasts after the second mate had 
blown, and then started to blow a second group when the steamer was 
into them and he ran aft. Others testify that, after the second mate 
had blown, Santos seized the horn and only blew one blast when the 
vessel was upon them and he ran. The testimony of the second mate 
and of ail the men upon the ship who were compétent to testify upon 
that subject is that it took but about 15 or 20 seconds to put the sheets 
over. From actual tests made, No. 3 jib was hauled over in 20 sec- 
onds. No. 4 jib in 22 seconds, and No. 5 jib in 15 seconds. 

The whole weight of the testimony is that Santos assisted in hauling 
over No. 4 jib only, which could hâve taken but a few seconds. Learn- 
ed counsel for the schooner insist that Santos' testimony with référ- 
ence to the time he was away from the horn is a deliberate falsehood, 
told for the purpose of injuring the schooner. I do not believe his 
testimony as to the length of time after the mate took the horn until 
he himself returned to it. Nor do I believe his testimony as to the 
time he was at work upon the sails. It may be that he merely exag- 
gerated the time, just as those upon the steamer exaggerated the length 
of time after they heard the schooner's horn and before the vessels 
came together. His bias against the schooner did not tend to restrain 
and limit his exaggeration as to the length of intervais of time, and, 
although his shipmates afterwards called his attention to the fact 
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that he was wrong in his statement, he several times told them that 
he should iiot change it, because he was afraid he would be imprison- 
ed if he did so. I hâve already had occasion to refer to the tendency 
to exaggerate the lapse of time during a coHision. This tendency 
is well known and recognized in the courts. Santos foUowed it, and 
committed himself to an exaggerated statement of time. He has per- 
sistently refused to modify in any particular the statement vvhich he 
fîrst made to réspondent's counsel, and he has always adhered to his 
set form of expression. But ail the other testimony in the case is 
inconsistent with Santos' account. In Capt. Creighton's anxiety about 
the steamer's approach, and with the great strain upon his niind, in 
the fear that she had not located the schooner, he gave the order to 
hâve the horn blown oftener. The testimony shows that, as a resuit 
of his order, the time between the groups of blasts had been shortened 
from a period of about 45 seconds to somewhere between 20 and 25 
seconds, and that he was watching with the utmost intensity for the 
steamer to break out of the fog, in order that everything should be 
done upon hi^ vessel which could in any way give the earliest notice 
of her location. I cannot believe that there could hâve been a lapse 
of anything like two, three, or four minutes, or even of more than one 
minute, before the captain would hâve noticed it and given the proper 
order. The whole conduct of Capt. Creighton during the evening 
leads me to this conclusion. It was during this time that Santos heard 
the whistle of the steamer and did not report it. It is not of the slight- 
est conséquence whether he reported it or not. The captain has tes- 
tified that he heard it ; that he was taking action with référence to it ; 
that everything was being done upon the schooner which could pos- 
sibly be done with regard to it. I do not know whether Santos' ob- 
ject in testifying with référence to his failure to report is for the pur- 
pose of injuring the schooner or not. It has no tendency to so in- 
jure it. For the whole attention, not only of the captain, but of many 
of the schooner's crew, was directed to the steamer's approach. The 
captain was alarmed for the safety of the schooner and for the lives 
of the persons aboard of her. He was most insistent and anxious. 
It is impossible that, in this state of mind, he heard a single blast 
without noting it, unless it was blown at the moment when the steamer 
was upon the schooner. The improbability that the captain failed 
to notice the proper signais of the fog horri at the proper time is as 
marked as in the case of The Columbian, 100 Fed. 991, where, in 
speaking for the Court of Appeals in this Circuit, Judge Putnam said : 

"The captain had come en deck, and he had heard the horn blowing while 
he was below. He had follovved the sea for over 20 years, and had been a 
master for over 11. The lookout had foUowed the sea for over 30 years, and 
the man aft for 23. The resuit was to hâve bred in thèse men an instinct 
to give the proper number of blasts for the tacli the vessel was ou, especial- 
ly after the steamer was heard approaching. and also to lead the man at 
the wheel and the master to hâve done as the latter testified he would hâve 
done in case there had been but single blasts; that is to say, to hâve correct- 
ed the error in the quick and emphatic language of those who follow the sea." 

The very great prépondérance of évidence in the case induces the 
belief in my mind that the schooner was not at fault in the matter of 
lookout, or in the matter of blowing signais ùpon her fog horn. 
154 F.— 45 
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3. The steamer accuses thè schooner of fault for excessive speed 
in the fog. 

Capt. Creighton testifies from the log that, with ail sails set at 5 :30, 
when he passed Great Round Shoal whistling buoy, the speed of the 
schooner was about four knots, Half an hour later, he reduced her 
sails, and after such réduction her speed was three knots an hour. 
He testifies that he gives this testimony from a careful examination 
of the log, that he read the log shortly after the collision, and that 
from 5 :30 until 10 o'clock the schooner had logged 131/2 knots. He 
testifies that with a speed of three or four knots, the Harwood Palmer 
would answer her helm "very slow and sluggish," and would hâve 
"barely steerage way." The mate says that when he came on deck, 
at 8 o'clock, the speed of the schooner was about SVa knots, and, at 
the time of the collision, 31/2 to 3 knots. The évidence from those on 
board the schooner is to the eflfect that their vessel had barely steerage 
way at the time. As tending to corroborate thèse witnesses, évidence 
was introduced that, immediately- after the vessels had cleared each 
other, and before any change had been made in the course or speed 
of the schooner, some of her crew, by the master's orders, lowered her 
power launch into the water from the stern davits and got into her ; 
and yet no difificulty was experienced in lowering the launch, or after 
she was in the water, although she was directly athwartship of the 
schooner's course ; and it is contended that she would hâve been over- 
turned and fiUed if the schooner had been proceeding with much speed 
at the time. I think this circunistance lias probative force on the ques- 
tion of speed. The steamer sets up in her answer that, at the time of 
colHsion, the schooner appeared with ail sails set; but there is no 
testimony to bear this out. It appears that neither Capt. Nickerson, 
his first officer, the lookout, nor the quartennaster, saw any of the 
schooner's sails to recognize theih. The testimony on behalf of the 
steamer with regard to the schooner's speed is based largely upon the 
wind velocity, and other circumstantial évidence. The respondent has 
also introduced a large amoUnt of expert testimony in the effort to 
show the relative speed of the schooner and steamer, contending that 
the schooiier was proceeding relatively f aster than the steamer at the 
time of the collision. 

Before coming to any théories about relative speed, I ought to say 
that the prépondérance of évidence shows that the schooner was pro- 
ceeding at the rate of 3 to 31/2 knots an hour; that the steamer was 
proceeding at a speed of not less than 10 to 11 knots ; that she had 
approached so nçar the schooner that, although her engines were re- 
versed, her headway was not checked to any great extent before the 
collision occurred. The whole testimony shows that the vessels sep- 
arated, and the steamer disappeared with great rapïdity in the fog; 
that so great damage was donc that there must hâve been high speed 
upon the part of one, or both, of the vessels; and, as I hâve said, 
the prépondérance of évidence shows that the greater part of this 
speed was that of the steamer. Now, it was the unquestioned duty 
of the steamer to proceed at such moderate speed in the fog that she 
could hâve been brought to a fuU stop before reaching the schooner. 
Notwithstanding she failed in this, she undertakes to show by a the- 
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ory, based on expert testimony, not that she came to a standstill, as 
it was her duty to do, in order to avoid a sailing vessel, but that her 
relative speed was much less than that of the schooner. If I un- 
derstand her learned proctors, her position is that she was reduced 
to two knots, and the schooner to about five knots, at the time of the 
collision. 

To summarize briefly the affirmative and direct testimony as to speed : 
The vessels were sailing upon courses which intersected at an angle 
of 31/2 points ; and the testimony tends to show that they came together 
at an angle of about 3 points. The impact of the collision was a very 
violent one. The prépondérance of évidence tends to show that the 
steamer struck the schooner on the port side of the bowsprit and jib 
boom with very great force, so that ail the headgear, as well as the jib 
boom, were carried away. The jib boom was 20% inches in diameter, 
Oregon pine, and the bowsprit was 29 by 30, Oregon pine, the largest 
ever put into a schooner, and would stand upwards of 200 tons strain 
at its outer end, without the strengthening of the stays and guys. This 
was broken ofï at the stem. Ail of the guys connected with the jib 
boom, consisting of 3%, 3i^, and 31/4 inch iroh wire, were carried 
away. The double bowsprit shrouds, 1%-inch iron, and the jib stays 
of 51^-inch wire, were also carried away. The schooner had in her 
starboard hawse-pipe a Baldt anchor, weighing 8,700 pounds ; and the 
shank of the anchor was constructed of 8 by 9 inch iron. The shank 
was broken off within 2 feet from the point where the flukes join, and 
the flukes were carried along between the huUs of the two vessels for a 
distance of about 15 feet, plowing holes through the solid part of the 
schooner's bow. The hawse-pipe, weighing 2,700 pounds, and con- 
structed of iron 3 inches in thickness, with a collar between 5 and 6 
inches in thickness, was broken off. The white oak cathead, ISi/i by 
16 inches, was bent back, broken off, slivered up, and crushed. There 
were two holes made in the schooner's bow above the water line, the 
lower hole about 15 feet long and 2 feet wide, and the next hole, di- 
rectly above it, 5 by 21/2 feet wide. One of the flukes of the anchor 
went through the poop-deck waterways which was 14 by 14 inch, hard 
pine. The gammon-strap of 314-inch iron, made with a plate across the 
top of the bowsprit, welded into a plate 41/2 by 1 inch, bolted so as to 
hold the bowsprit down, was broken. The damage to the steamer is 
also indicative of the speed at which the vessels came together. The 
schooner's jib boom and bowsprit came in over the steamer's gunwale 
or waterway. The steamer's teak rail on the starboard side^beginning 
about 25 feet aft of the stem, and extending aft for a distance of 150 
feet, or to the after boat davit, was carried awy. Two of the three stays 
from the foremast to the bow were also carried away or parted. The 
steamer's foremast was of Oregon pine, 22 by 34 inches, and was 
broken about 3 feet above the pilot house deck. Beginning about the 
center of the front of the pilot house, the whole starboard side was car- 
ried away. The promenade deck was torn off. The starboard side of 
the captain's and second mate's rooms, the smoking room, and state- 
rooms, as far back as the messroom, were also torn away. One boat 
was carried away, and two smashed. The smokestack, thê steam pipe. 
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and the starboard fore rigging were carried away. There was a hig 
liole broken through the starboard side, which extended from 25 to 
27 feet in length and 5 to 7 feet up and down, to a point about a foot 
above the water line. Several of the steamer's beams and eleven reverse 
frames were fractured and nine were bent. The force of the colHsion 
also gave the steamer a heavy list to port. Notwithstanding the force 
of the collision and the breaking power of the parts of the two vessels 
that came together, and the fact that the steamer's engines had been 
reversed fuU speed astern, at the time of the discovery of the schooner, 
yet, as I hâve observed, the prépondérance of évidence tends to show 
that her speed was not perceptibly reduced by the collision, and she 
passed the schooner on the latter's starboard side, and was soon ont of 
sight in the fog, while the schooner was proceeding so moderately that 
a boat could be launched athwart her course without overturning or 
filling. The testimony shows further that the steamer continued to go 
ahead after the collision for nearly 10 minutes ; and, when she was 
brought to a standstill, had gone from half a mile to a mile. 

As to the speed of the two vessels, I must take into considération 
the weight of the testimony of thpse on board the schooner, which 
shows, as I bave said, that the sehooner's speed was from 3 to Sy^ 
knots. It is admitted that the steamer was proceeding at the rate of 
from 10 to 11 knots up to the time of first hearing the horn of the 
schooner. The court has no hesitancy in reaching the conclusion that 
the greater part of the speed which caused the damage to which I hâve 
referred was the speed of the steamer. 

But, against this, affirmative, direct, and positive testimony, the steam- 
er interposes a theory that the relative speed of the schooner was much 
greater than the speed of the steamer. Learned counsel for the steamer 
hâve set up the theory that a study of the indentations upon the side 
of the steamer indicate that, when the vessels came together, there 
were oscillations of the steamer, and that the periodicity of oscillation 
of the steamer, while in contact with the schooner, tends to show the 
relative speed of the two vessels. The steamer has introduced the 
testimony of some of the most learned and scientific men in the world. 
who hâve testified at great length; and some of them hâve reached the 
conclusion that, if their theory is right, and, assuming that the absolute 
speed of the schooner was 3I/2 knots, the speed of the steamer was about 
11/2 knots. Learned counsel for the schooner bave introduced other 
scientific men who hâve testified with equal certainty that there is noth- 
ing in this theory, and hâve drawn absolute;ly différent conclusions 
from the facts. This élément of the case also caused a conflict of coun- 
sel as to whether ail the facts bearing upon the question had been sub- 
mitted to the scientific experts called by the steamer. In examining 
the case since the arguments of counsel, I bave tried to restate the 
testimony and the conclusions of the several experts on either side, 
upon this point; but I do not find that I hâve been thereby assisted in 
forming a judgment upon the speed of either vessel, or upon any other 
issue in the case. I do not therefore think it worth while to embody 
such restatement in this opinion, or to further comment upon the évi- 
dence touching this bçanch of the case. 
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.The prépondérance of direct, affirmative évidence induces the belief 
in my mind that the schooner was proceeding with moderate speed in 
the fog; that her speed was somewhere from 3 to 3% knots. Speed 
in a fog is relative, and is governed by the circumstances of différent 
cases. Four knots an hour has been distinctly held to be moderate 
speed, under circumstances similar to those in the case at bar. The 
Chattahoochee, 173 U. S. 540, 19 Sup. Ct. 491, 43 L. Ed. 801; The 
N. Strong, h. R., P. D., 105; The Mount tlope, 84 Fed. 910, 29 C. 
C. A. 365 ; The Marteho (C. C.) 39 Fed. 505. 

I find that the schooner was not at fault in proceeding at an im- 
moderate rate of speed in the fog. 

4. The steamer accuses the schooner because the schooner's lights 
were located in violation of International Rules, art. 2c (applied in 
article 5 [U. S. Comp. St. 1901, pp. 2876, 2877]), in that they did not 
show an unbroken light from right ahead to two points abaft the beam. 

No definite statement upon this subject was made in the original 
answer. In his inspector's report, Capt. Nickerson sets forth: 

"That the horn was heard hy tlie lookout, flrst olflcer and by nie at thf> 
aame time. * * * In a short time saw both lights of the schooner which 
aftenvards proved to he the Ilarwood Palmer." 

An amendment to the answer was made, setting up thi.s défense, 
and one of the learned proctors for the steamer oflfered certain évi- 
dence upon the point, and said: 

"Our position wlU he that we can establish boyond a doubt the possibility 
of the oliscuration of those lights by those sails; and we are putting In évi- 
dence to show that the sidelights upon the Ilarwood Palmer were not so 
located that they were bound to show an unbroken arc from straight ahead 
to two points abaft the beam." 

He insisted that it was sufficient for the respondent to show the 
possibility of an obscuration in order to bring the matter within the 
rule stated in The Pennsylvania, 19 Wall. 125, 22 L. Ed. 148, and in 
Belden v. Chase, 150 U. S. 674, 14 Sup. Ct. 264, 37 L. Ed. 1218, and 
to put the burden upon the libelants to show, not only that the schoon- 
er's lights would not, but that they could not, be obscured. The tes- 
timony in behalf of the libelants shows that the lights were carried in 
the main rigging, because the schooner was wider at this place and 
straighter on the sides, and so that the spray would not fly over the 
lights so much in heayy weather. There has been much conflict of 
testimony upon this point. There has been some évidence as to the 
use of a sail plan of the schooner by the respondent, which did not 
show the exact state ci facts in regard to the sails, and which, it is 
claimed, was not intended for, and was not used in, designing or con- 
structing the sails. There has been testimony as to a rule with référ- 
ence to the foresail being trimmed so that the lights could not be ob- 
scured, and that this rule was carried out on the night of the collision. 
The évidence, however, which seems to me to hâve the most probative 
value, is that, as a matter of fact, Capt. Nickerson admits that he 
saw the schooner's lights as he came into a proper position to see 
them, just before the vessels came together. The évidence satisfies 
me that the lights were properly located, and were not set in conflict 
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with the rule requiring lights to be located to show an unbroken light 
from straight ahead to two points abaft the beam. The testimony 
further shows, as I hâve indicated, that both lights were seen on board 
of the steamer when she was directly ahead and therefore, at the time 
when, if there had been any obscuration, it would hâve been most ob- 
vions. The lights, then, were actually seen at the time when they 
oiight to hâve been seen. The prépondérance of the évidence satis- 
fies me that no obscuration of lights contributed to bringing the ves- 
sels into collision. I find, therefore, that the schooner was not in 
fault by reason of any improper location of her lights. 

5. The steamer charges that the schooner was in fault for having 
an improper construction of her wheel and model, in that she required 
from two to ten minutes to change her course. 

The learned proctors for the steamer make this accusation against 
the schooner in their brief and argument. They found the charge, 
I suppose, upon the testimony of Capt. Creighton. He was asked: 

"Q. Ho-\T many tnrns of the wheel are requisite to put the wheel from 
amldships to either hard aport or hard-a-starboard? 

"A. Seveu and a half. 

"Q. How long does it take at the best to put it from amidships to hard 
up or hard dowu— the -vvheel? 

"A. Abont 35 seconds, laylng still. 

"Q. How would that iiuèstion of time be afCected if she were movlng under 
canvas? 

"A. Slower; the faster she was going the slower it would be to put the 
■wheel up." 

And on cross-examination he was asked: 

"Q. As I understand it, your wheel had a very fine thread in it? 
"A. Yes, sir; a little finer than most of the vesselsl" 

He then testifîed substantially the same as on direct examination 
as to the time it took to carry from amidships hard over either way. 

There is not enough in the testimony to convict the schooner of 
having an improper wheel, or of being of art improper model with 
référence to requiring too great a time to change her course. The 
question raised on this point is not a vital one. The construction of the 
wheel did not contribute in any way to the collision, and could not 
possibly hâve contributed in any way to the collision ; for, when the 
vessels were coming together, and the order was given by the captain 
to change the course of the schooner, no wheel could hâve accomplished 
the changei of course with such speed as to hâve averted a collision. 
If there had been a fault, it would clearly hâve been a fault in extremis, 
and while the vessel was in péril brought upon her by the high speed 
of the steamer. 

6. The steamer accuses the schooner of fault for disobedience of the 
captain's order in putting wheel down, when the captain's orders were 
to put it "hard up." 

The proof does not sustain the allégation. The only reliable, positive 
testimony upon the subject is that of the captain. He testifies as 
follows : 

"Q. At the time you shouted the order 'hard aport' to the steamer and 
'hard up' to your man, whether or not it was possible for your vessel to malvo 
any variation of her course beîore the steamer struck her? 
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"A. No, sir; it was not. 

"Q. Wliy not? 

"A. He wouidn't hâve time to shift the wheel before tlie steiimer was 
into us. 

"Q. Why would tbe schooner hâve moved as slowly as that? 

"A. She was going very slow in the first place, and then she is a big vessel, 
a big draft of water, and steering the wheel by hand it naturally goes slow. 

"Q. And it is your judgment that in the short space of time there was 
after you saw the steamer it was impossible for your vessel to hâve swung 
eitber way, I understand? 

"A. Yes, sir; it was impossible." 

This question, too, is not a vital one. It is perfectiy évident from the 
testimony that, after Capt. Creighton gave his order to the wheelsman, 
it was too late for the colUsion to hâve been averted by any action of 
the vi'heelsman or of the wheel. And then, too, if the schooner at the 
moment of the coiïision failed to adopt any maneuver which could be 
suggested, and which might possibly hâve averted the péril, and if 
there were error in so failing to adopt the maneuver, the error was 
one in extremis, and while the schooner was in a péril brought about 
by the excessive speed of the steamer. In view of the fact that Mr. 
Jones, the first officer, states that the starboarding of the wheel of 
the schooner was the proper course for her to adopt after the steamer 
had starboarded, it seems unnecessary for me to pursue this contention 
further. 

7. The schooner is also charged with fault for continuing to jibe 
right up to the collision, thus diverting the attention of her lookout and 
crew. 

I hâve already commented upon the testimony relating to the jibing, 
in referring to the alleged faults of the lookout. The évidence shows 
that the fore and aft sails had ail been jibed before the collision, and 
that the work that was being done upon the head sails in no way in- 
terfered with the schooner's obligations to the approaching steamer ; 
that the only thing the schooner could hâve done at that time, while the 
steamer's course and action were unknown to her, was to hold her 
course and give signais upon her horn, and in both thèse particulars 
the schooner performed her obligations. The évidence induces the be- 
îief in my mind that, after the discovery of the steamer, the captain and 
the crew of the schooner did everything possible to avert the péril, and 
that their attention was not diverted by the jibing of the sails or by 
anything else. I hâve already found that the jibing of the sails did not 
interfère with the duties of the lookout, Santos. I find, also, that it 
did not divert the attention of the crew, and did not in any way add to 
the péril of the two vessels. 

In conclusion, then, I find that the steamer's immoderate speed was 
the sole, direct, and immédiate cause of the collision. I find, further, 
that the schooner was without fault. 

A decree may be entered for the libelants. 

An assessor may be appointed to report the amount of the libelants' 
damages. 
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UNITED STATES v. MOORE. 

(Circuit Court, E. D. Washington, E., D. Marela 23, 190T.) 

Indians— Reseevatiok TiiEATY— Construotion— Indian Lands— Title. 

Indian agreement 1883 between tlie United States and Ciiiefs Moses and 
Sar-sarp-lcin, of tiie Colunibia réservation, and Tonasliet and Lot, of the 
Colville réservation, provided for tlie removal ol tlie tribes to tbe Coiville 
réservation at tlieir elec-tion, for tlieir surrender of a large qnantity of 
réservation lands, and for tbe allotuient in severalty of one square mile 
of land to each bead of a family or maie adult, "in tlie possession or 
ownership of whlch they shall be guarantied and proteeted." Tbis agree- 
ment was ratifted by act Cong. July 4, 1884 (23 Stat. 79, c. 180), provid- 
ing that, in case the Indiaiis elect to remain on tbe Columbia réservation, 
the Seeretary of the Interior shall cause the quantity of land stipulated 
In the agreement to be allovved them ; the same, wben selected. "to bc 
held for tbe exclusive use and occupation" of sucb ludians, and the re- 
mainder of the réservation to be restored to the public domain. Held, 
that land allotted to such Indians in severalty vested in them in feé, 
as distinguished from a mère right of possession. 

A. G. Avery, U. S. Atty., and Joseph B. Lindsley, Asst. U. S. Atty. 
E. K. Pendergast and R. W. Starr, for défendant. 

WHITSON, District Judge. Thïs is an action for possession of 
certain real property described in the complaint, together with $2,000 
damages for withholding possession, and $2,000 for the rents, issues, 
and profits. The discussion on demurrer to the complaint has taken 
a wider range than the facts disclosed by the pleading justify, but 
counsel hâve, by oral arguments and written briefs, submitted the 
whole matter for décision in its broadest scope, and it will be con- 
sidered accordingly. 

The controversy arises over the construction of a certain agreement 
made between the Seeretary of the Interior and the Commissioner of 
Indian Afïairs, and Chiefs Moses and Sar-sarp-kin, of the Columbia 
réservation, at a conférence held in 1883, at which were also présent 
Tonasket and Lot, presumably chiefs of the Colville réservation. The 
foUowing is a copy of the agreement : 

"In the conférence with Chiefs Moses and Sar-sarp-kin, of the Columbia 
réservation, and Tonasket and Lot, of the Colville réservation, had this day, 
the following was substantially what was asked for by the Indians: Ton- 
asket asked for a saw and grist mill, a boarding scbool to be establiabed at 
Bonaparte creek to accommodate one hundred pupils (lOO), and a pbysician 
to réside with them, and $100 (one hundred) to himself each year. Sar-sarp- 
kin asked to be allowed to remain on the Colunibia réservation with his peo- 
ple, where they now live, and to be proteeted in their rights as settlers, 
and In addition to the ground they now hâve under cultivation within the 
llmlt of the fitteen-mile strip eut off from the northern portion of the Colum- 
bia réservation, to be allowed to sélect enough more unoccupied land in 
severalty to make a total to Sar-sarp-kin of four square miles, being 2,560 
acres of land, and each head of a family or maie adult one square mile, or 
to remove on to the Colville réservation, if they so désire, and in case they 
so remove, and relinquish ail their claims to tbe Columbia réservation, he 
is to receive one hundred (100) head of cows for himself and people, and such 
farining implements as may be necessary. &\\ of which the Seeretary agrées 
they should hâve, and that he will ask Congress to make an appropriation 
to enable him to perform. The Seeretary also agrées to ask Congress to make 
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an appropriation to euable him to piircliase for Cliief Moses a «uffieieiit 
number of cows to furuish eafeh one of liis band with two cows; also to give 
Moses one tliousaud dollars ($1,000) for tlie purpose of erectiug a dwelling 
house for liimself ; also to construct a sawmill and gristmill as soon as tlie 
same shall be required for use; also that each head of a family or each maie 
adult person shall be furnished with one wagon, one double set of harnesis, 
one grain cradle, one plow, one harrow, one scythe, one hoe. and sucli other 
agricultural implements as may be necessary. And on condition that Ohief 
Moses and his people lieep this agreement faithfully, he is to be paid in cash, 
in addition to ail of the above, one thousand dollars ($1,000) per annum dur- 
ing his life. Ail this on condition that Chief Moses shall remove to the Col- 
ville réservation, and relinquish ail claim upon the government for any land 
situate elsewhere. Further, that the government will secure to Ohief Moses 
and his people, as -well as to ail other Indians who may go on to the Colville 
réservation, and engage in farming, equal rights and protection alike vyith 
ail other Indians now on the Colville réservation, and will afford him any 
assistance necessary to enalile him to carry ont the terms of this agreement 
on the part of himself and his people. That until he and his people are lo- 
cated permanently on the Colville réservation, his status shall remain as now. 
and the police over his people shall be vested in the military, and ail money 
or articles to be furnished him and his people shall be sent to some point in 
the locality of his people, there to be distributed as provided. Ail other In- 
dians now living on the Columbia réservation shall be entitled to 640 acres, 
or one square mile of land, to each head of family or maie adult, in the pos- 
session and ownership of which they shall be guarantied and protected, Or 
should they move on to the Colville réservation witbin two years, they will 
be provided with such farming implements as may be required, provided they 
snrrender ail rights to the Columbia réservation. AU of the foregoing is upon 
the condition that Congress will make an appropriation of funds necessary 
to accomplish the foregoing, and conflrm this agreement, and also with the 
imderstanding that Chief Moses or any of the Indians heretofore mentioned 
shall not be required to remove to the Colville réservation ùntil Congress does 
make such appropriation, etc. 

"H. M. Teller, 
"Secretarv of the Interîor. 

"H. Price, 
"Commissioner of Indian Affairs. 

"IMoses (his X mark). 

"Sar-sarp-kin (his X mark)." 

This agreement was ratified bv act of Congress approved July 4, 
188 t (23 Stat. 79, c. 180) The 'rights granted under the agreement 
and the extent of the ratification are the vital questions over which the 
htigants are contending. It is alleged in the complaint that the land 
therein described by metes and bounds, and designated as "Allot- 
ment No. "," was set aside by the Président, in pursuance of said act, 
as an individual réservation ; but it is not disputed that the plaintifif 
must rest a recovery upon the construction of both the agreement and 
the statute. 

It is well settled that Congress may pass the title to public lands by 
enactment of a statute, and it bas been repeatedly held that such a 
method is quite as effective to divest the government of its title as 
the issuance of a patent. New York Indians v. United States, 170 
U. S. 17, 18 Sup. Ct. 531, 43 L. Ed. 927, and cases there cited. So 
it has been held by the Suprême Court that a fee-simple title may 
pass by virtue of a treaty with the Indians without the aid of an act 
of Congress or patent from the United States. Holden v. Joy, 84 
U. S. 211, 21 L. Ed. 523 ; Jones v. Meehan, 175 U. S. 1-10, 20 Sup. 
Ct. 1, 44 L. Ed. 49, and cases there cited. The latest reaffirmance 
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of the doctrine is found in Francis v, Frahcis, 203 U. S. 233, 27 Sup. Ct. 
129, 51 L. Ed. 165. 

Another principle equally well settled is that, where the langiiage 
of a treaty with the Indians is susceptible of more than one construc- 
tion, it is to be construed in the sensé in which they would naturally 
hâve understood it. Not that the language can be given a greater 
effect than the words can be fairly held to imply, but that such in- 
terprétation is to be given, considering the situation of the Indians, 
the subject-màtter with which the parties were dealing, and the pur- 
poses in view, as will effectuate what was in their minds when the 
treaty was entered into. Jones v. Meehan, supra. It is not to be over- 
looked that the Indians, notwithstanding the fact that their contention 
in that regard has never been sustained, hâve always claimed, while 
being gradually but surely borne down by the resistless march of civ- 
ilization, to be the primary owners of the soil. The pitiful story of 
what they regard as their subjugation, attributable to their want of 
adaptation and défiance of our progress as a nation, may be referred 
to for the purpose of throwing light upon their understanding of the 
agreement. While they hâve been overwhelmingly . defeated in that 
contention, and hâve been compelled to surrender, they hâve never 
abandoned their claim, but hâve always regarded themselves as a 
people despoiled of their rightful inheritance. They hâve ever main- 
tained that the whole Of the territory of the United States justly be- 
longs to them. If they hâve apparently acquiesced in a différent 
theory, it is not that they hâve changed their views, but because they 
hâve been perforée compelled to do so. To their traditions, to their 
claim of ownership, to the Indian understanding of the subject gen- 
erally, and to the fact that thèse Indians in particular were in pos- 
session of a large réservation, which they were asked to cède to the 
govemment to the extent of their rights therein, we may look for aid 
in arriving at a conclusion as to what they understood by the use of 
terms of ambiguous import. The agreement must bave been reached 
through the mediumship of an interpréter, by which means their 
simple ideas were to be transformed into technical words, and this 
makes the requirement that the matter be examined with care ail the 
more necessary, that the true meaning be not misunderstood. 

It was agreed that Sar-sarp-kin and his people were to be allowed 
to remain on the Columbia réservation, where they at the time lived, 
and they were to be protected in their rights as settlers, and, in addi- 
tion to the ground they already had under cultivation, they were to be 
allowed to sélect more unoccupied land in severalty, making a total to 
Sar-sarp-kin of four square miles, and to each head of a family or 
maie adult one square mile. The acjreement seemed to contemplate 
that Moses and his people would go upon the Colville réservation, 
but in the event that they did not elect to do so, they were provided 
for in this language: 

"AU other Indians now llvlng on the Columbia réservation shall be entlHed 
to 640 acres, or one square mile of land, to eaeb head of a family or maie 
adult, in the possession and ownership of which they g')all be guarantled and 
protected." 
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It does not appear whether allotment No. 7 is held by one of the 
Sar-sarp-kin Tribe, or under agreement with the people of Chief 
Moses. If the allottee belonged to the people of Sar-sarp-kin, "each 
head of a family or maie adult" was to be "allowed" one square mile 
in severalty. Indians belonging to the Moses Tribe were to be "en- 
titled" to the same amount of land, but the word "severalty," which 
was used in dealing with the Sar-sarp-kin Tribe, gave way to the 
words "ownership and possession." It is manifest from a reading 
of this agreement that the Indians were attempting to make their 
wants known. If the phraseology is slightly changed, it must be at- 
tributed to the difficulty of accurately expressing their demands by 
interprétation from a very simple language into one so rich in shades 
of meaning. The intention was to give to each tribe the same 
rights, and it is clear that the words to express those rights were used 
indifïerently. It is true that the language used in the agreement was 
not expressed in technical words, such as "there is hereby granted," 
etc., or the like, but it is difficult to suppose that the Indians had any- 
thing else in view other than their acquisition of the absolute title to 
the lands by them selected. Ownership of land bas a broader signifi- 
cance than the mère right of occupancy. Bouvier defines "owner" as 
follows : 

"He who has dominion of a thing, real or personal, corporeal or incorporeal, 
wliich he has a rigbt to enjoy and do with as he pleases." 

Ownership is defined as: 

"The right hy which a thing belongs to some one in particular, to the ex- 
clusion of ail others." 

To say that one owns land, and is entitled to possession of it, and 
yet the nature of the tenure is possession only, is to limit the estate. 
Ownership of property is understood by the most primitive peoples. 
It is the first step toward organized society. Self-preservation at once 
suggests is, and the right to live and the necessity for living from 
one's own industry perpétuâtes it. This it must be assumed the Indian 
tribes understood. Their precarious means of subsistence would hâve 
impressed it upon them. To what end were the Indians to surrender 
their claim to the Columbia réservation? There could be no possible 
considération for it if the contention now made should be sustained, 
for they were relinquishing their right of occupancy to this vast body 
of land without getting any better right to the 23,000 acres set apart 
for them ; and a contract of this character between private individuals, 
unless the title to the land reserved should vest, and something more 
than the mère right of occupancy should be granted, could be set aside 
for want of considération. To hold that thèse lands were to be con- 
sidered as individual réservations would conflict with the express 
language of the agreement, as the Indians understood it, and under 
which they made their relinquishment to the réservation as then con- 
stituted. and it would apparently présent an anomaly in the history 
of the dealings of the government with the Indians generally. 

The rule that courts will pay due regard to the construction given 
a treaty or statute by the heads of the departments, invoked hère on 
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behalf of the government, is onè' which hàs often been referred to with 
approval by the Suprême Court, and must hâve due considération. 

Having found what must hâve been the understanding.of the In- 
dians, we are now to ascertain the understanding of the other pkrty 
to the agreement, and this we must deducé from the act of Côhgress, 
as well as the action of the ofifîcers charged with the supervision of 
the Indians, as disclosed by the public documents having référence to 
the matter. Turning fàrst to the statute, it is to be remarlted, in view 
of the provisions of the act of March 3, 1871 (16 Stat. 544, c. 120), 
now designated as section 2079 of the Revised Statutes, that the agree- 
ment dépends for its validity upon the act of Congress. Having 
référence to the agreement, Congress declared its intention as follows : 
"Which agreemeflt is hereby accepted, ratified, and coniirmed, in- 
cluding ail expeiises incident thereto," etc. We fînd a provision that 
Sar-sarp-kin and the Indians then residing on the Columbia réserva- 
tion should elect vvithin one year from the passage ôf thé act whether 
to remain on that réservation or remove to the Colville réservation, 
and touching that portion of the agreement it was expressly provided : 

"X'ïat in case said Indians so elect to remain on sald Columbia réserva- 
tion, tne Seeretary of the Intei'ior sliall cause the quantity oi land therein 
stipuiatRd to be allowed tliem to be selected in as compact form as pos- 
sible: tlie same, wlien so, selected, to be held for the exclusive use and oc- 
cupation of said Indians, ànd the remainder of said réservation to be thei-e- 
upon restored to the public domain." 

A fair application of the rules of statutory construction leads to the 
conclusion that it was the intention of Congress to ratify the agree- 
ment, and that the phraseology of the act, which is somewhat différent 
from that of the agreement, was not intended as an amendment or 
limitation of it as it had been entered into. The agreement was amend- 
ed in regard to the time in which they should exercise their option, 
but the substitution of the phrase "ex;clusive use and occupation of 
said Indians" in the act of Congress, instead of "in the possession 
and ownership of which they shall be guarantied and protected," could 
not, in the light of the unequivocal and express ratification, hâve been 
intended as an amendment. 

It seems that the only remarks on the measure when it was up for 
passage were made by Mr. Brents, delegate from Washington Terri- 
tory. Among other things, he said : "Good faith and good policy 
both demand of us that we should keep the agreements with thèse 
Indians." To keep the agreement certainly meant something more 
than taking a tract of agricultural land, amounting to 2,143,040 acres, 
to which the Indians had the right of occupancy, and giving them a 
much smaller area of the same country, to be occupied only by them. 
The contention that they were to occupy individual réservations with- 
put title is not in accord with their well-known habits of life and ideas 
relating to the use of land. On November 6, 1883, the Commissioner 
of Indian Affairs reported to the Seeretary of the Interior (Cong. 
Rec. vol. 15, p. 2517), in regard to this particular agreement, as follows : 

"Tliis agreement, If ratifled by Congress, will restore to tlie public domain 
some 2,143,040 acres, in addition to the 749,300 acres restored by executive 
order of February 23, 1883, in case the Indians elect to remove to the Col- 
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ville réservation, while if tliey décide to reniain. some 22,000 acres only 
will be required to allot tlie quantity of land stipulated by tlie agreement. 
It is not coiisidered désirable that tliis large reservatiou should be long 
held for tlie few Indians who live iipou it. It Is clear, liowever, that tliey 
are entltled to sonie compensation for its relinquisliment, as it was given 
them by the officers of the government, in whose assurances they must 
bave had confidence. I hâve therefore prepared tbe draught of a bill pro- 
vidlng for the ratification of the agreement and the necessary appropria- 
tion for carrying it into effect. From the nature of the stipulation, it 
appears impossible to submit a detailed estimate of the funds required. 
I hâve named a sum ($85,000) which it is believed will be sufflcient for 
the purposes required. As the agreement leaves the question of the re- 
moval of the Indians to the Colville réservation optional with them, I hâve 
inserted a section requiring them to décide vyithin one year from the pas- 
sage of the bill whether they will remain or move." 

The bill submitted by the Commissioner was apparently adopted 
without amendment. It would be assuming bad faith, duplicity, and 
fraud on his part, in the light of his report, when he asked to hâve 
the agreement ratified, to suppose that he intended to limit the act of 
ratification in a way to defeat the manifest purposes for which it was 
made. It cannot be assumed that he intended to perpetrate a fraud 
upon the Indians. Nor can it be supposed that the Secretary of the 
Interior would give his countenance to that which could be only 
designated as a trick, a scheme, or a device for misleading them in 
order to secure a surrender of their claim to so large a body of land. 
On the contrary, the record discloses the utmost good faith on the 
part of those oificers. To "allot" had corne to hâve a technical mean- 
ing. When the Commissioner used that word, it must be concluded 
that he was familiar with what it implied. That Congress so under- 
stood it is further shown by a letter from General Miles, which was 
read when the bill was under considération, as the following qiiola- 
tion will show: 

"By the terms of this agreement, the Indians surrender the valuable and 
extensive réservation, comprising 2,649,600 acres of territory (except what 
land the few familles remaining take in severalty), in considération of ihe, 
government giving them protection on the Colville réservation and the 
means of making themselves self-supporting." 

He further said : 

"This is a case where the government has the opportunity, and by fair 
dealing and proper considération for the interests of the Indians can, for 
a very moderate considération, locate a very large number of Indians in 
severalty or by familles, and put tliem in a way to make themselves self- 
supporting, and to become a productive, prospérons people." 

That letter concluded as follows: 

"I earnestly recommend that the terms be faithfully complied with on 
the part of the government." Cong. Kec. Aug. 15„ p. 2571. 

And thus Congress had^ before it the construction, not only of the 
military officers officially cognizant of the matter, but of those who 
brought about the agreement. 

In the light of this history of the measure, to hold with the conten- 
tion that Congress intended to modify the agreerr.ent with the Indians, 
except in so far as to fix a time in which they were required to make 
their élection, would be to accuse it of a deliberate and willful fraud — 
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a thought, of course, not to be harbored for a moment — and, even if it 
could be supposed that such a thing were possible, that construction 
which is consistent with good faith must necessarily be adopted, if 
the expression of the législative will is sufficiently manifest to justify it. 
In Long Jim v. Robinson et al, 16 Land Dec. Dep. Int. 15, the 
Secretary of the Interior, in sustaining the rights of thèse Indians, used 
the language which follows: 

"That sald Indian applicants are entitled to hâve allotments of land 
made to them In severalty In quantitles and manner provided in the agree- 
œent of July 7, 1883, and that the right of said several white claimants 
above named to the land clalmed by them is subordiuate and sub.iect to 
the prior and superior right of said Indians. I can see no légal reason as 
between them (referring to the Indians) and the United States for the 
government withholdiug from them the full beneflts it agreed to bestow 
npon them." 

As illustrative of the views entertained by the Commissioner of In- 
dian Afifairs, on January 5, 1900, he wrote to the honorable Secretary, 
contending that Congress had no power to amend a treaty or agreement 
made with the Indians without their consent. He said in part : 

"It is certainly a novel proposition In law that one party to an agree- 
ment may, without the consent of the other, alter or modif y an esseutial 
part of such contract. It is apparent that no court of law would upbold 
or enforce any contract so altered or amended. In ail our dealings with 
the Indian tribes I do not flnd that any agreement has ever been amended 
by Congress without providing for the assent of the Indians interested. 
In one or possibly two cases Congress has entirely ignored an agreement 
for the cession of lands upon .the grounds that the Indians, parties there- 
to, were not the owners of the land eeded; but it has never attempted to 
Write in new and différent words in a slgned agreement, without providing 
that the agreement should be open to rejection or adoption by the Indians 
interested." 

Senate Document No. 76, 56 Cong. First Session. 

Until AprillS, 1905, the matter thus apparently rested without sub-. 
stantial dispute until the acting Commissioner of Indian Aflfairs wrote 
to the Secretary of the Interior contending for the view which the gov- 
ernment would now uphold ; ' but it may be observed that the contention 
is not in accord with the contemporaneous construction both of the 
agreement and of the statute. But we cannot wholly rely upon the un- 
derstanding of the department nor upon the views expressed in Con- 
gress when the act was before it, unless the statute is susceptible of an 
interprétation . which is in accord with the manner in which the Indians 
understood it. That question remains to be examined. For many 
years prior to 1883 it had been the effort of the government to break 
up the tribal relations of the Indians, and to secure for them "divid- 
ed and individual ownership"; and the agitation for the allotment of 
land in severalty is said to hâve begun as far back as the days of James 
Madison. Annual Report of the Secretary of the Interior (Indian Af- 
fairs) 1900, p. 660. 

It would be unprofitable to enter into a detaiied référence to the 
numerous public documents, reports of the Commissioner of Indian 
Affairs, superintendents, and Indian agents, ail looking to the ultimate 
breaking up of tribal relations and the conferring of citizenship upon 
the Indians. An interesting summary of the subject may be found in 
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the Annual Report of the Secretary of the Interior (Indian Affairs) 
for 1900, pp. 660, 661, et seq. The agitation finally took definite and 
practical form by the act of February 8, 1887 (24 Stat. 388, c. 119), 
which provided for allotments in severalty. Prior to that time there 
appears to hâve been no gênerai statute under which the Indians could 
receive land in that way, except the act of May 20, 1862 (18 Stat. 420, 
c. 131), conferring the benefit of the homestead law upon native born 
Indians, which was Httle availed of ; but it had been the constant en- 
deavor of those intrusted with the supervision of the Indians to in- 
culcate in their minds a désire for individual ownership, and for taking 
land in severalty and assuming the duties of citizenship ; and title in 
severalty, described as allotments, was well understood by the In- 
dians, the Department of the Interior, and, of course, by members of 
Congress. Thèse particular tracts of land, made certain when selected 
under the provisions of the law, were designated as allotments, in ac- 
cordance with the understanding that allotments did represent individ- 
ual ownership, and this was in consonance with the policy of the officers 
of the government, who sought to induce the Indians to assume indi- 
vidual responsibility in lieu of their System of tribal ownership. And 
Congress being advised that the Department of the Interior, through 
the Secretary and the Commissioner of Indian Affairs, had secured an 
agreement with thèse Indians to take lands in severalty, confirmed that 
action, in the light of which it is not doing violence to the statute to 
construe it, in connection with the agreement, as meaning that each 
head of a family or maie adult was entitled to one square mile of land 
in severalty, in the ownership and possession of which he should be 
guarantied and protected. 

It will naturally occur that it has of late years been a well-defined 
policy to limit the right of aliénation, and this ought to bave some bear- 
ing upon the conclusion to be reached in this case; but such has not 
been the uniform practice in dealing with the Indians. Many cases con- 
struing Indian treaties are referred to in Jones v. Meehan, supra. They 
présent great variety in explaining the purposes of the parties in the 
many compacts therein reviewed. Those cases cannot be examined hère 
at length, but the proper interprétation of them may best be understood 
by setting out the conclusion of the Suprême Court in its own lan- 
guage : 

"ïlie clear resuit of tliis séries of décisions is that when tlie United 
8tates, in a treaty witli an Indian tribe, and as part of tlie considération 
t'or tlie cession liy tlie tribe of a tract of country to tlie T,"nited States, 
make a réservation to a chief or other meinber of the tribe of a specifled 
ntmiber of sections of land, whether already identifled or to be survey<>d 
and located In the future, the treaty itself couverts the reserved sections 
into individual property; the réservation, unless accompanied by words 
limitinp; its eft'ect, is équivalent to a présent grant of a complète title in 
fee simple, and that title is aliénable by the grantee at his pleasure, unless 
the United States, by a provision of the treaty or of an act of Congress, 
has espressly or impliedly proliibited or rostricted its aliénation." 

Cherokee Nation v. Hitchcock, 187 U. S. 294, 23 Sup. Ct. 115, 47 
L. Ed. 183, in no way conflicts with the contention of the défendant. 
The Indians in that case held no titles in severalty. At page 307 of 187 
U. S., at page 120 Sup. Ct. (47 L,. Ed. 183), it was said: 
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"Whatever title the Indians hâve is in the tribe, and not ia the indi- 
viduals, although held Iny the tritie for the common use and equal benefit 
of ail the members. The Oherokee Trust Funds, 117 V. S. 288-308, 6 Sup. 
et. TlS, 29 L. Ed. 880. The manner in whioh this land is held is described 
in Oherokee Nation v. .Tourneycake, 155 U. S. 19C-207, 1.5 Sup. Ct. 55, 3» 
L. Ed., 120, where this court, l'ef erring to the treaties and the patent men- 
tioned in the bill of complaint herein, said: Tnder thèse treaties, and 
in December, 1838, a patent Avas issued to the Cherokees for thèse lands. 
By that patent, whatever of title vi'as conveyed was conveyed to the Chero- 
kees as a nation, and no title was vested in severalty in the Cherokees, 
or any of them.' " 

It should be remembered, also, that this agreement antedates the al- 
lotnient act of 1887, and that prior thereto the policy applicable to 
community interests of thèse people had not been fixed in that respect, 
although in relation to Indian homesteads future action was foreshad- 
owed. Holding, as it must be held, that the fee passed to the Indians 
upon the location and identification of their allotments, pursuant to 
the agreement, which was ratified by the act of Congress, and it appear- 
ing that no restraint on aliénation was made, and assuming that the 
défendant, as suggested by counsel, holds by conveyance from the heirs 
of an allottee made priqr to the act of March 8, 1906 (Stat. 1905-06, p. 
55, c. 629), it results that the government bas no interest in the land 
which it seeks in this action to control. 

Upon proper stipulation as to the facts, judgment of dismissal will 
be entered. Failing in this, the case will take such course, consistent 
with thèse views, as will resuit in a déniai of the right to maintain the 
action. This conclusion bas been reached with much reluctance, for 
no doubt it would be better for the Indians to sustain the plaintiff's con- 
tention. They are not qualified to cope with the white race, and the 
resiilt of this décision, should it be sustained in the higher courts, will 
no doubt be prejudicial to their best interests. It is to be regretted that 
so commendable an effort should not hâve been made before the 
agreement received the approval of Congress, or at least before the 
rights of purchasers had attached; but the Suprême Court has said 
that the courts are not concerned with thèse considérations. Cherokee 
Nation V. Hitchcock, 187 U. S. 308, 23 Sup. Ct. 116, 47 L. Ed. 183. 
Whether the relation of guardian and ward still subsists between the 
government and the Indians who were parties to the agreement to such 
an extent as to authorize Congress to limit or control their right of 
aliénation need not be decided. The act of Congress which ratified the 
agreement did not in terms make them citizens, and until citizenship is 
conferred it may be that, under the conçluding paragraphs of Cherokee 
Nation v. Hitchcock, supra, and the distinction made in the Matter of 
Hefif, 197 U. S. 490, 35 Sup. Ct. 506, 49 L. Ed. 848, it is compétent for 
Congress to control the making of future conveyances not prohibited 
by the original act. That question is not hère for décision. 



THOMAS PBOSSBB « 80H V. UNITED STATES. Î2l 

THOMAS PROSSEB & SON T. UNITED STATES 

(Circuit Court, S. D. New York. February 20, 1907.) 

No. 4,057. 

î. CUSTOMS DUTIES — RULES OF Genebai. Apfbaisebs — Atjthoeizatiow bt 
Seoeetary OF Teeasubt. 

Under Customs Administrative Act June 10, 1890, c. 407, § 12, 26 Stat. 
136 [U. S. Comp. St. 1901, p. 1931], the Secretary ot the Treasury is em- 
powered to authorize the Board of General Appraisers to make rules for 
the avoidance of conflictlng décisions. 

2. Same— BoAED or Genebal Appeaisees— fRuLES— Teanseee or Jueisdiction. 

A Board of three General Appraisers, which had aequired jurisdiction 
of a case, and after bearing therein had prepared and signed, but had 
not promulgated, a décision, transferred the case to another Board; this 
belng in accordance wltb a rule adopted for the avoidance of conflictlng 
décisions. The latter Board, after givlng the parties a rehearing, ren- 
dered a décision of opposite effect to that which had been prepared by 
the former Board. Held, that adoption of a rule for the purpose named 
was reasonable and commendable, and that such procédure thereunder 
was vaiid. 

3. Same— EuLEB or Geneeal Appeaisees— Appeoval by Secbetabt oï Tbeas- 

UEY. 

The Board of General Appraisers adopted a rule of procédure before 
the power to enact It had been given by the Secretary of the Treasury, 
but shortly thereafter the Secretary promulgated a régulation providing 
that the Board should adopt such a rule. Held that the ratification should 
be presumed. 

4. Same— Classification— Machined Fobgings. 

So-called machined forglngs, belng such as In addition to the forging 
process bave been subjected to a machining process wholly or partly com- 
plète, are not within the provision in Tarife Act July 24, 1897, c. 11, § 1, 
Schedule C, par. 127, 30 Stat. 160 [U. S. Comp. St. 1901, p. 1637], for 
"forgings ♦ • * of whatever degree or stage of manufacture." 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,069 (T. D. 26,477), affirming the 
assessment of duty by the collector of customs at the port of New 
York. 

Everit Brown, for importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

HAZEL, District Judge. The merchandise in controversy consists 
of heavy forgings of steel, weighing from about 200 to 70,000 pounds, 
as follows: Crank shaft, piston rod, cross head, crank pin, and con- 
necting-rod forgings. The collector assessed duty thereon at the 
rate of 45 per cent, ad valorem as manufactures of steel under the 
provisions of Tarifï Act July 24, 1897, c. 11, § 1, Schedule C, par. 193, 
30 Stat. 167 [U. S. Comp. St. 1901, p. 1645], and such classification 
was sustained by the Board of General Appraisers. The importer.^ 
claim the articles are dutiable under paragraph 127 of the same act, 
which (omitting nonessentials) reads : 

"Forgings of iron or steel, or of combined Iron and steel, of whatever shape 
or whatever degree or stage of manufacture, not speclally provided for iB 
this act, thirty-five per centum ad valorem." 
154 F.-^6 
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The articles are produced by forging ; that is, a portion of the forg- 
ings are treâtèd to a machine procëss which removes the rough or scaly 
surface and smooths it by planing, although by the process of planing 
they are net reduced wholly to their ultimate size. The piston-rod 
forgings hâve been rough turned or rough machined, as technically 
styled; the crank-axle . forgings, hâve been partly rough machined; 
and the cross head has been fully machined. 

The first point insisted upon is that the Board of Appraisers wlùch 
decided this cqnfroversy was without jurisdiction. The record shows 
that after the fihng of the protest the case was regula,rly sent to Board 
No. 2 for décision, which Board heard the évidence and arguments of 
counsel, and in due time prepared and signed a décision sustaining the 
position of fhe importers. Such proposed décision, however, was not 
handed down, for the reason that, aïter its admission to the gênerai 
Board of Appraisers in accordance with the presoribed rules of that 
Board, it was the opinion of the majority of such gênerai Board that the 
proposed décision was in conflict with prior décisions by the Board and 
by the Suprême Court of the United States. Thereafter, with the con- 
sent of Board No. 2, the protests were reassigned to Board No. 1 for 
décision. Board No. 1 subsequently decided the questions subraitted 
de novo, the importers participating at the hearing, and from such dé- 
cision this review is taken. 

It isobjected by the importers that, as the protests were regularly 
referred to Board No. 2, there could be no transference to another 
Board of equal jurisdiction ; that, as the différent Boards of General 
Appraisets hâve co-ordinate jurisdiction, the Board which first obtains 
possession of the controversy is the legally constituted body to make 
the finar disposition of the questions in dispute. This objection must 
be overrujed for the following reasons: By the customs administra- 
tive act (Acf June 10, 1890, c. 407, § 12, 26 Stat. 136 [U. S. Comp. 
St. 1901, p. 1931]), the Secretary of the Treasury is empowered to 
prescribe rules and régulations for the conduct of the business of the 
Board of General Appraisers; and by article 1726 of the trea.sury 
régulations, as amended December 26, 1903, it was specifiCally provid- 
ed that the Board of General Appraisers (which consists of nine mem- 
bers) shall adopt such rules as may be necessary to prevent the promul- 
gation of conflicting décisions (T. D. 24,861). On December 16, 1903, 
the following rule was adopted by the Board of General Appraisers : 

"In order tô prevent as far as possible the ïendering of conflicting déci- 
sions in classification cases by the several Boards, ail opinions, before promul- 
gation, shall be submitted to the several Boards on duty at the port of New 
York, and if a ma.iority of the members of either of said Boards are of the 
opinion that any proposed décision conflicts with another décision concurrent 
therewith, or theretofore made by the Board or by the United States courts, 
the président shall submit the same to ail the members of the gênerai Board 
présent at the port of New York ; and whençver a majority of said gênerai 
Board so présent shall be of the opinion that a conflict exists, the case sliall 
be reassigned by tlie président for décision tO a Board of three. the major' ty 
of those memtiers agrée with the majority of said gênerai Board." 

The power to enact such rules seems not to hâve been authorized 
by the Secretary of the Treasury until December 26, 1903, subséquent 
to its adoption by the Board, and the point is urged that no ratifica- 
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tion thereof is shown. A reasonable construction of section 12 of the 
administrative act is thought to justify the holding that the Secretary 
of the Treasury was empowered to authorize the Board to prescribe 
the rule quoted ; and as it was in force at the time the protests herein 
were considered its approval may be fairly presumed. 

It is next contended by the importers that the provisions of section 
14 of the administrative act, substantially providing for a décision un- 
der a protest by a board of three gênerai appraisers, are in conflict 
with the rule above quoted. It is true that the Board of General Ap- 
praisers to which the protest was originally submitted constituted a 
spécial tribunal, and its jurisdiction was derived from the statute. 
United States v. Loeb et al, 107 Fed. 693, 46 C. C. A. 563. But I 
cannot see any difficulty in investing another Board with jurisdiction, 
where, for example, the original Board is unable to agrée, or where 
the orderly conduct of the business or disposition of the protest may 
so require. The reasonableness of a rule or régulation which tends 
to avoid or lessen conflicting décisions by the Board, or which points 
out the way to consistent adjudications of litigated questions, is to be 
commended. That such rule or régulation has the force of law, if 
legally authorized and promulgated, needs no citation of authorities. 
The objection to the jurisdiction of Board No. 1 is overruled. 

Corning, now, to a considération of the merits, the importers claim 
that the évidence introduced by the government before the Board and 
in this court does not establish a commercial meaning of the words 
"forgings of iron or steel." This claim, as I understand it, is not re- 
futed by Ihe government, which insists in that relation that it has not 
attempted to prove a trade désignation, but simply gave évidence to 
show that the term "forgings of iron or steel," as commercially under- 
stood, did not include forgings that hâve been lathed or partly lathed, 
or rough machined or partly rough machined. It is further claimed 
by the government that the term "forgings," as that term was defined 
by the Suprême Court in Saltonstall v. Wiebusch, 156 U. S. 601, 15 
Sup. Ct. 476, 39 L. Ed. 549, includes a métal which has undergone a 
process of heating and hammering, but not that upon which work 
lias been donc of the character disclosed by the proofs. The question 
presented for décision is whether the articles were "forgings of what- 
ever shape or whatever degree or stage of manufacture," or whether 
they had lost their identity of forgings and had become manufactures 
of steel. Both sides practically agrée that the crucial point hinges on 
the correct interprétation of the Wiebusch Case, which was under the 
tariff act of 1883. It was there held that certain articles — pinchers, 
Scythes, and grass hooks — which were manufactured of forged steel 
were dutiable as manufactures composed wholly or in part of steel ; 
and it was proven, for instance, that after the pinchers were taken from 
the furnace they were treated by splitting, hammering, heating, and 
welding, and then, to produce a completed article, they were reheated, 
filed, rubbed, and polished with an emery wheel. The provision of the 
tariff act of 1883 contained thèse words: 

"Forgings of iron and steel, or forged iron, of whatever shape, or in what- 
ever stage of manufacture, not specially enumerated or provided for In this 
act." 
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The Suprême Court held that the words "forged iront, of whatever 
shape, or in whatever stage of manufacture," were not to be taken in 
a limited sensé but had a wider signification than the word "forgings" ; 
and it accordingly held that the articles were not dutiable as forgings. 
In pointing out the meaning of the term "forgings," the court stated: 

"But we do not undei'stand the term 'forgings' to be applicable to articles 
which receive treatment of a différent kind than hammering before they are 
complète, such, for example, as grinding, tempering, or polisliing, altliougli 
the witnesses agréé that welding and punching are properly forging processes. 
It may be well douhtedi toc, whether the word be applicable to such small 
articles as tools of trade or the ordlnary implements of husbandry." 

In comparing thè existing tariff act with the èarlier, it will be ob- 
served that the woi'ds "forged irorf' are omitted in:the later enactment, 
while the words "or of combined iron and steel, of whatever shape or 
whatever degreë Or stage of rrianufacture,'" are included. By such al- 
tération in the phraseology, however, the word "forgings" can not re- 
ceive a broader scope than was given to it by the Suprême Court in the 
Wiebusch Case, or than it is entitled to receive by'the ordinary mean- 
ing of the term. The use of the phrase quoted is thought to relate 
to the process of forging, and' would seem to emphasize the intent of 
Congress to include in paragraph 127 al! forgings, whether produced 
by heating and hammering or pressing or by équivalent methods. I 
think the principle enunciated in the Wiebusch Case justifies the con- 
clusion that the articles aire no longer forgings, but hâve become manu- 
factures of métal. 

The classification of the collecter was right, and the décision of the 
Board is afHrmed. 



In re CRESGENT LUMBKR 00. 

(District Court, S. D. Alabama. July 23, 1907.) 

No. 341. 

Bankeuftcy— Provable Debts— Judgment for Tobt. 

An action by a servant against a master to recover damages for a Per- 
sonal injury alleged to liaye been caused by the master's négligence, 
brought under the Alabama eraployer's llability statute (Code Ala. 18!>6, 
§ 174!)'!, is one sounding in tort, and not one based upon the con tract of em- 
ployment, and a judgnient recovered in such an action brought after the 
défendant had been adjudged a bankrupt is not provable against the es- 
tate under Bankr. Act July 1, 1898, § 63a (4), c. 541, 30 Stat. 5C2 [U. S. 
Comp. St. 1901, p. 3447], as a debt founded upon a contract. 

In Bankruptcy. On review of décision of référée disallowing claim 
ofW. L. Seale. 

The following is the opinion of Référée R. T. Ervin: 

This matter eoming on to be heard on the objections of the trustée to the 
claim of W. L. Seale and it appearing that the claim of Seale is on a .ludg- 
ment rendered by the circuit court of Mobile couiity, Ala., In a suit wherein 
Seale claimed damages for a Personal injury sufflered by him while in the 
employ of the bankrupt. This suit was brought under the employer's llability 
statute, constituting section 1749 of the présent Code of Alabama of 1896, and 
the judgment was rendered after the adjudication Of bankruptcy. The objec- 
tions of the trustée ralse the question that the judgment is for a tort, and so Is 
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not susceptible of proof asainst the baiikrupt estate. Petitioner. however, con- 
tends that, as it was neeessary in suing under this statute to aver and to prove 
a contraet of employnient, tlie claim is "founded upon a eoutract, expressed or 
implied," as providèd by paragraph 4 of section 60 of tlie Bankrupt Aet (Act 
.Tuly 1, 1898, c. 54], 30 Stat. 502 [U. S. Comp. St. 1901, p. 344TJ). Is tliis claim 
founded upon a contraet, as hère providèd? 

In the case of Alabama Great Southern R. R. Co. v. Carroll, 97 Ala. 137, 11 
South. 808. 18 L. K. A. 433, 38 Am. St. Kep. 163, it is said : '-The only office 
of the contraet, under section 2ô90 of the Code, is the establishment of a re- 
httion between theni, that of master and servant; and it is upon that rela- 
tion, that incident or conséquence of the contraet, and not u])on the rlghts 
of the parties under the contraet, that our statute opérâtes. The law is not 
concerned with the contractual stipulations except in so far as to déter- 
mine from thein that the relation upon which it is to operate exists. Find- 
ing this relation, the statute imposes certain duties and liabilities on the 
parties to it wholly regardless of the stipulations of the contraet as to the 
rights of the parties under it, and, it may be, in the teeth of such stipula- 
tions. It is the purposc of the statute, and must be the liniit of its opération, 
to govern persons standing in the relation of master and servant to each other 
in respect of their conduct in certain particulars within the state of Alabama." 

The conclusion reached in this case seems to me to be correct, and I tliere- 
fore follow it. If the plaintifC's in.iury arose from the négligence of the de- 
fe]idant, as the complaint averred that it did, I eannot see that it was found- 
ed upon a contraet of employment, merely because such contraet created the 
relation or placed the parties in the position where plaintift' was injured by 
the négligence of the défendant. ïo my mind the statute does not create or 
add any term to the contraet of employment. Its only province is to change 
the common-law rule that tlie employé assumes the risk as to the négligence 
of his fellow servant, and as to the safety of the plant, etc.. of the employer 
in which service is accepted. In other words, the statute changes the duties 
which the common law imposed on the employer, but does not hâve anything 
to do with the contraet of employment. 

In the case of Mobile Life Insurance Company v. Randall, 74 Ala. 177, 
.Indge Stone quotes from Wait's Ac. & Def., as follows: "When there is a 
contraet either expressed or implied, from which a common-law dnty results, an 
action on the case is for the breach of that duty ; in which ca.se the contraet 
is laid as mère inducement, and the tort arising from the breach of duty is 
the gravamen of the action." On page 178, he says: "Wherever there is 
carelessness, recklessness, want of reasonable skill, or the violation or disre- 
gnrd of a duty which the law Implies from the conditions or attendant cir- 
cumstances, and the individual injury results therefrom, an action on the case 
lies in favor of the party injured; and if the transaction had its origin in a 
contraet which places the parties in such a relation as that, in performing or 
atlempting to perform the service promised, the tort or wrong is committed, 
then the breach of the contraet is not the gravamen of the suit. There may 
be no technical breach of the letter of the contraet. The contraet, in such 
case, is mère inducement, and should be so stated in pleading. It induces, 
causes, créâtes the conditions or state of things, which furnishes the occasion 
of the tort. The wrongful act, outside of the letter of the contraet, is the 
gravamen of the complaint, and in ail such cases the remedy is an action in 
the case. Take, for illustration, the contraet of a carpenter to repair a house, 
partly decayed. or otherwise defective. The implications of his contraet are 
that he will brlng to the service reasonable skill, good faith, and diligence. 
If he fail to do the work, or leave it incomplète, the remedy, and only rem- 
edy against him, is ex contractu. Supiwse, in the attempted performance, he, 
by his want of skill or care, destroys, damages, or needlessly wastes the ma- 
terials furnished by the hirer, or suppose that in making the needed repairs 
he did it so unskillfully or carelessly as to damage other portions of the 
house, this is tort, for which the contraet only furnished the occasion. The 
contraet is mère inducement, and the action is on the case. We may add 
that there are many cases in which the pleader bas the élection of suing in 
assumpsit or case." 
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Does not the gravamen oî the complalnt furnish or show the foundation 
of the cause of action; in other words, is not a claim founded upon what 
may be said to be the gravamen of the complaint? On the bottom of page 
17T. the court illustrâtes' by stating a case where the terms of the con tract 
eontain the provision which the lavf would in its absence impose as a duty, 
and the court there says : "We do not doubt that assumpsit would lie In the 
case last supposed, but case would lie also. It was a case, not only of a 
breach of contract, but a violation of a duty enjoined by law, and thei-etore 
a tort. Blick v. Briggs, 6 Ala. 687; Myers v. Gilbert, 18 Ala. 4G7. In suc'h 
case, the pleader has the option to sue in assumpsit for a breach of the con- 
tract; or in case, for the violation of the duty imposed by law." 

It therefore seems to me, where the gravamen of the complalnt is the 
breach of the légal duty growlng out of a contract, that the demand is not 
founded upon the contract, but only on the "tort, for whlch the contract only 
furnished the occasion." 

It is therefore ordered that the claim of W. L. Seale be, and the same is 
hereby, disallowed. 

Gregory L- & H. T. Smith and R. W. Stoutz, for claimant. 
Stevens & Lyons, for trustée. 

TOULMIN, District Judge. The claim is a judgment rendered 
by the circuit court of Mobile county, Ala., for damages for personal 
injuries caused by the alleged négligence of the bankrupt, by whom 
the claimant was employed at the time of the injury. The suit was 
brought under the employer's liability statute (Code Ala. 1896, § 1749). 
It was commenced subséquent to the proceeding in bankruptcy and 
the adjudication of the défendant as a bankrupt. The référée held that 
the claim was not provable, and disallowed it. From this décision, the 
claimant appeals. 

The only question presented is whether the claim is one provable 
against the bankrupt's estate. 

Section 63a of the Bankrupt Act (Act July 1, 1898, c. 541, 30 Stat. 
563 [U. S. Comp. St. 1901, p. 3447]) provides that: 

"Debts of the bankrupt may be proved and allowed against hls estate which 
are * ♦ * (4) founded upon an open account or upon a contract express 
or implied." 

The contention of the claimant is that his debt is founded upon an 
express or implied contract. The argument is that by the employ- 
ment of the claimant by the défendant in the latter's mill the employ- 
er's liabiHty statute became a part of the contract of employment; 
that the duties and liabilities which it prescribes became contractual 
duties and liabilities, or duties and liabilities springing out of the con- 
tract, and that, the claimant's injury being caused by reason of a de- 
fect in the machinery used in the employer's business, liability of the 
latter under the statute referred to constituted a debt founded upon a 
contract. The Suprême Court of Alabama, in the case of Alabama 
Great Southern R. R. v. Carroll, 97 Ala. 136, 137, 11 South. 803, 808, 
18 L. R. A. 433, 38 Am. St. Rep. 163, in construing this statute, and 
where the same argument was made by the plaintiff in the case as is 
made hère, said : 

"Our conclusion is that the duties and liabilities incident to the relï.tion 
between the plaintiff and défendant, which are involved in this case, are not 
imposed by, and do not rest in or spring from the contract between the par- 
ties. The only office of the contract, under section 2590 (1749) of the Code, 
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is the establishment of a relation between them, that of master and serrant; 
and it is upon that relation, that Incident or conséquence of the contract, and 
not upon the rights of the parties tinder the contract, that our statute opér- 
âtes. The law is not concerned with the contractual stipulations except in 
so far as to détermine from them that the relation upon which It is to oper- 
ate exists." 

So, in this case, the fact of the employment of the claimant was 
averred in the complaint, and doubtless proved on the trial, in order 
to détermine therefrom that the relation upon which the said statute 
\yas to operate existed. The judgment which constitutes the daim in 
this case was not obtained in an action for the performance or ful- 
fillment of a contract, or for the breach of a contract. No contract, 
express or implied, that the défendant would pay the claimant any 
amount of money, was involved in that action ; but the action was one 
soundino^ in tort. It was an action for a négligent act of défendant, 
wherein the force of law gave damages. The debt claimed cannot, 
in my opinion, be said to be founded upon a contract, express or im- 
plied. It did not arise from or originate with the contract which 
created the relation of master and servant between the parties, but 
it arose from or originated with the négligent act of the master, and 
is founded upon such négligent act. 

Judge Locke, in Re Morales (D. C.) 105 Fed. 761, said: 

"The ancient nile and practice was that a breach of warranty, although 
based on a contract, was not an action for the performance or fulfillment of 
the contract, but was an action on the case sounding in tort." 

"A claim arising out of a tort must be» reduced to judgment and be exlsting 
at the time the proceedings in hankruptcy are begun in order to be proved 
against a bankrupt's estate." Beers v. Hanlin (t). C.) 99 Fed. 095. In re 
Hirschman, 4 Am. Bankr. Rep. 715, 104 Fed. 69. 

The case of Crawford v. Burke is clearly distinguishable from the 
case under considération. In that case, Crawford purchased, under 
the instructions of Burke, certain stocks and opened an account with 
him, charging him with commissions and crediting him with margins. 
Burke also advanced money to Crawford. Subsequently, and with- 
out the knowledge of Burke, Crawford sold the stocks, and thereby 
converted them to his own use. The court held that Burke could hâve 
sued Crawford in an action on contract for money advanced and for 
the value of the stock, or in an action of trover based upon the con- 
version. The point decided by the court was that his élection to sue 
in tort did not deprive his debt of its provable character. The suit 
was where Burke sued Crawford after the latter's discharge in bank- 
ruptcy. Crawford set up his discharge as a défense. The court be- 
low sustained the défense, holding that the case was one of fraud. 
The Suprême Court reversed the case, holding that it was not a case 
of fraud as contemplated by the bankrupt act, and that the discharge 
in bankruptcy was a défense. Crawford v. Burke, 195 U. S. 176, 
25 Sup. Ct. 9, 49 L. Ed. 147. The claim in that case was founded on 
contract on Crawford's part to pay over to Burke the money realized 
by the sale of the stock, and to repay the money advanced by him. 
Burke elected to sue Crawford in trover, instead of in assumpsit. The 
Suureme Court held his élection did not deprive his debt of its provable 
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characteri It seems to me that that case and the case hère are so 
manifestly uijlike as to make it unnecessary to specifically suggest their 
distinguishing features. 

My opinion is that the décision of the référée was correct, and it is 
affirmed. 



UNITED STATES v. STANDARD OIL CO. OF INDIANA. 
(District Court, W. D. Tennessee, E. D. June 20, 1007.) 

1. CEIMINAL LAW— FEDERAL OOUBTS— JURISDICTION— PROCKSS— FOREIQN COR- 

POBATIOîf. 

Uuder Rev. St. § 71G [U. S. Comp. St. 1901, p. 580], providing tliat tlie 
Suprême, circuit and district courts sliall liave power to issue writs of 
seire facias, and ail writs not specifically provided for by statute which 
may be necessary for the exercise of their respective jurisdictious agree- 
able to the usages and principles of law, the fédéral District Court sitting 
in Tennessee had power to issue summons for the . api)earance of an Indi- 
ana corporation having neither offlcer nor place of business within the dis- 
trict of Tennessee, where it was Indicted for an offense committed in sueh 
district. ' 

2. Corporations— Ceiminal ProsecuTioN^Process—Keturn— Construction. 

A marshal's return on a summons indorsed served on the Standard Oil 
Company by reading to and in the ,, présence of and by delivering a true 
' copy of the' writ to 6., manager of the Standard Oil Company, lie beiug 
the highest offlcer of said company found "In thé district, at Indianapolis. 
Marion county, Feb. 8, 1907," should be construed merely as meaning that 
the return was executed at Indianapolis, Marion couuty, etc., and was not 
therefore objectionable as indicating that the marshal limited his seareh 
for thê highest offlcer of the company to the city of Indianapolis, and not 
to the district. 

3. Same— Amendment. 

Such return was amendable on the application of the district attorney, 
as authorlzed by Rev. St. § 948 [U. S. Comp. St. 1901, p. 095]. 

4. Same— Plea in Abatei^ent. 

No inference will be indulged by the court to supply omitted material 
averments or to cure inaccuracies in a plea in abatement in a criminal 
case. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law, §§ 
G45, 655.] 

5. Same. 

Summons having been served on a corporation by serving G., as its 
manager and highest offlcer within the district, défendant pleaded in 
abatement that G. was not at the issuing of the process, the service of the 
same, nor since, the highest or chief ofHcer or agent of the défendant in 
the district of Indiana, but that B. was ; he being the superinteudent and 
a hig'er offlcer or agent than G. Ileld, that such plea was fatally dé- 
tective for failiire to allège that the office of superiutendent was higlier 
than that of manager ; that B. was superintendent of défendant, and rep- 
resented it in the district of Indiana at the time; that he resided in In- 
diana, and was within the state at the tlme of the service. 

George Randolph, U. S. Dist. Atty., and Casey Todd, Asst. U. S. 
Dist. Atty., for plaintiff. 
C. G. Bond, for défendant. 

IV'IcCALL, District Judge. The défendant is charged with know- 
ingly accepting and receiving concessions from the Ilhnois Central 



UNITED STATES V. STANDARD OIL CO. 729 

and the Southern Railway Companies in respect to the transportation 
of certain property of the défendant over the railroads of said com- 
panies, in violation of the interstate commerce law. 

Tliere are three questions before the court for considération, as 
follows : First. Has this court jurisdiction or authority to issue process 
or summons, for the défendant, to the district of Indiana? Second. Is 
the return of the United States marshal, as indorsed upon the writ, 
a sufficient or proper return? Third. The sufficiency of the plea in 
abatement of the défendant, putting in issue the question as to whether 
the summons was executed on the highest agent or officer of the de- 
fendant company within the district of Indiana. 

The fîrst two questions are raised upon a motion by the défendant to 
quash the writ and the return indorsed thereon. The third question is 
made by demurrer, interposed by the government, to the defendant's 
plea in abatement. Considering them in the order .stated, we fîrst 
come to the question of the power and jurisdiction of this court to issue 
process to the district of Indiana for the défendant. 

It is well hère to state the facts in the case. On the 17th day of 
October, 1906, the grand jury for the Eastern division of the Western 
district of Tennessee returned into court an indictment against the 
Standard Oil Company, in which it was charged that the défendant 
company, in the Eastern division of the Western district of Tennessee, 
and within the jurisdiction of this court, did knowingly accept and re- 
ceive from the Illinois Central Railroad and the Southern Railway 
concessions in respect of the transportation of certain property of the 
défendant company moved in interstate commerce. It was found the 
défendant company had no place of business in this state, and had no 
officer or agent in the district on whom process could be served. 
A summons was issued by this court, addressed to the marshal 
for the district of Indiana, commanding him to summon the défendant 
to appear on the fourth Monday in April, 1907, to answer the United 
States on the indictment which had been found. The summons came 
to the hands of the United States marshal for the district of Indiana, 
who executed the same. To this service the défendant company filed a 
motion to quash, in which it is claimed that at the time of the finding 
of the indictment, and at the time of the alleged commission of the 
offenses set out in the différent counts in the indictment, and at the 
time process was served, the défendant was a foreign corporation in- 
corporated under the laws of the state of Indiana and was a résident 
of the state of Indiana, and not a résident or citizen of the state of 
Tennessee, and that it had no agent, nor had it any established agency 
or place of business in the state of Tennessee, nor within the ter- 
ritorial jurisdiction of this court, and at the time process was served 
it had no agent or représentative in the state of Tennessee upon whom 
service of process could be executed. The written motion sets up that 
this court had no power to issue the summons addressed to the United 
States marshal for the district of Indiana, as stated above. 

For the purposes of this décision, it must be admitted that the de- 
fendant company committed in this district the olJFenses charged in the 
indictment. The question therefore résolves itself into this : The de- 
fendant having committed the offenses in this district, and an indict- 
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ment Kaving been found against it, and there being no officer, agent, or 
représentative of the défendant company in this district on whom 
process can be served, bas this court the power to issue a summons to 
the district of Indiana, where the défendant corporation was chartered, 
for the purpose ai commanding it to appear in this district to answer 
the indictment? Or, to put it in another shape, the défendant claims 
that, though it bas committed offenses in this district, yet, since no 
officer, agent, or représentative can be found in this district on whom to 
serve process, it cannot be brought before the court, and made to 
answer for the crimes charged in the indictment. 

Section 1014 of the Revised Statutes provides the method by which a 
natural person, who may be indicted in the United States court, may be 
brought from another district into the district wherein he is indicted 
for trial. But this statute is not effective hère. This défendant is 
a corporation. It cannot be taken into custody and required to ex- 
écute bond for its appearance, nor on its refusai or failure to do so 
be committed to jail. Indeed, it can only appear before the court 
through its agent or attorney. 

In Bishop's New Criminal Procédure, § 950a, par. 3, it is said : 

"A corporation Is an intangible créature of the law, which cannot be seized 
and held, or imprlsoned, or liung lilje a hmnan belng. Therefore the only 
method for obtaining the necessary control of it is by notice served on its 
proper officer and steps to force it to appear by attorney. For -witliout an 
appearance there can be no sentence; judgmeut l3y default being uuknown in 
criminal cases." 

Since this défendant cannot be arrested and brought within the ter- 
ritorial jurisdiction of the court, as in the case of a natural person, of 
necessity it must be brought by summons, if the court obtains juris- 
diction of it, unless it shall voluntarily appear. U. S. v. John Kelso 
Co. (D. C.) 86 Fed. 304; U. S. v. Correspondence School (D. C.) 125 
Ped. 94. 

Sections 738 and 739 of the Revised Statutes provîde a method by 
which a défendant in a civil suit in a United States court may be 
brought before the court ; but this is a criminal proceeding, and thèse 
.statutes do not apply. Congress bas not enacted any spécial législa- 
tion with référence to the issuance and service of process upon cor- 
porations in criminal cases. 

Section 716, Rev. St. [U. S. Comp. St. lÔOl, p. 580], however, pro- 
vides as follows: 

"ïhe Suprême Court, and the Circuit and District Courts shall hâve power 
to issue writs of scire faciîis. They sliall also hâve power to issue ail writs 
not specifically provided for by stattite wMCh may be necessary for the ex- 
ercise of their respective jurisdiction'a, and agreeable to the usages aud princl- 
ples of law." 

This Statute was enacted in 1789, and stands now as amended in 
1793. The language used hère is broad and gênerai. It would seem 
that it was intended to covpi: ail cases not otherwise specifically pro- 
vided for by Congress. Wherever Congress bas provided a spécial 
method in any particular character of cases for the issuance and 
service of process, that method must be pursued, and it would seem to 
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be a reasonable conclusion that such spécial methods would be a limi- 
tation on the gênerai power conferred by section 716, Rev. St. 

The reason for the limitation of this power as is donc in section 
10 li, Rev. St., is not difficult to imderstand, but for whatever reason 
this and similar statutes hâve been enacted by Congress, wherein are 
provided spécifie methods of procédure in any particular class of cases, 
still section 716, Rev. St., remains the law of the land, and in my 
judgment is authority for the issuance and service of the process, as 
has been donc in this case. 

This court has jurisdiction of criminal offenses against the United 
States comraitted within the Eastern Division of the Western District 
of Tennessee. It has jurisdiction of the particular offense charged 
against the défendant in the indictment in this case, under and by 
virtue of section 1 of the act of Congress passed February 19, 1903 
(chapter 708, 32 Stat. 847 [U. S. Comp. St. Supp. 1906, p. 599]), com- 
monly known as the "Elkins Act." This act provides that prosecu- 
tions may be instituted in any court of the United States having juris- 
diction of crimes, within the district in which the alleged violation was 
committed, or within the district through which the property was 
transported on which the rebates or concessions were made; and 
whenever the offense is begun in one jurisdiction, and completed in 
another, it may be dealt with, inquired of, tried, determined, and pun- 
ished in either jurisdiction in the same manner as if thè offense had 
been actually and whoUy committed therein. It only remains to 
obtain jurisdiction of the défendant by summons before it can be le- 
gally arraigned and tried upon this indictment. 

Since Congress has not specifically provided for the issuance of 
the writ, nor the method of bringing défendants before the court in 
this character of cases, and since it is necessary that such writ issue 
to enable this court to exercise its jurisdiction, and since the issuance 
of such writ is agreeable to the usages and principles of law, I think 
that the process is this case is authorized by section 716, Rev. St. 

It would seem that, if the conclusion reached is not correct, then 
the Standard Oil Company of Indiana can accept rebates or conces- 
sions from every railroad company in each state of the Union except 
the State of Indiana, of which the défendant is a citizen, and defy the 
courts beyond that jurisdiction, on the ground that no United States 
court outside the state of Indiana is authorized to issue process to the 
district of Indiana, and cause the same to be served upon the défend- 
ant, summoning it to appear before such court for trial. In other 
words, the Standard Oil Company of Indiana would be beyond the 
jurisdict^ of United States courts, except the United States courts 
for the district of Indiana, and therefore immune from punishment 
for violating the law for which it is indicted in this case, unless that 
punishment be imposed by a United States court for the district of 
Indiana. 

While no case has been cited, nor hâve I found any direct décision 
of the question hère presented, yet the conclusion reached is indirect- 
ly and inferentially supported in the following cases : 

In Re Christian (C. C.) 82 Fed. 885, Judge Rogers of the Western 
District of Arkansas said: 
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"I prefer to rest tlie question on anotlicr section of tbe statntc, wliioli I 
tlunk is clear. I refer to section ilO, Kev. St. Under this statute, 1 think 
tlie judge of the Central District of the Indian Xerritory lias tlie power to is- 
sue a warrant addressed to the marshal of the Western District of xirlîansas 
to arrest Christian, and to send an ofllcer hère to talie him bacli to tliat court, 
to he dealt "with as the law and ;iu tice niay require." 

In that case, Christian was convicted in the Central District of the 
Indian Territory and sentenced to imprisonment in Détroit, Mich. 
While the marshal of the Central District of Indian Territory was en 
route with the prisoner to the prison at Détroit, the prisoner sned ont 
a writ of habeas corpus before the Circuit Court of the United States 
for the Western District of Arkansas, and was discharged because the 
sentence pronounced against hitn was void. The prisoner was held 
by the Circuit Court of Arkansas in custody temporarily. A copy 
of the indictment on which Christian had been tried, convicted, and 
sentenced was then sent to the Western District of Arkansas, from the 
Central District of the Indian Territory, and a warrant was sworn 
out against défendant for his removal under section 1014 of the Re- 
vised Statutes. Therelipon, another writ of habeas corpus was sued 
out by Christian, upon the ground that section 1014, Rev. St., pro- 
vides for the removal of prisoners for trial merely, and that, as he 
has been tried, he could not be removed. Judge Rogers of the West- 
ern District of Arkansas, before whom the writ of habeas corpus had 
been sworn but, held that a removalcould not be had under section 
1014 of the Revised Statùïes, for the reason that the défendant had 
already been tried, but he further held that under section 716, Rev. 
St., the judge of the Central District of Indian Territory had the pow- 
er to issue a warra,nt addressed to the marshal of the Western Dis- 
trict of Arkansas to arrest Christian and take him back to that juris- 
diction, to be dealt with according to law, using the language above 
quoted. The authorities relied upon by Judge Rogers will be found 
in that opinion, and I deem it unnecessary to quote them hère. The 
Christian Case and the authorities therein cited are important hère, in 
that the courts in those cases, under section 716, Rev. St., issued process 
beyond their territorial jurisdictions for the arrest of parties in crim- 
inal proceedings in cases not specifically provided for by Congress, 
and which are in some respects analogous to the case at bar. 

In the case of U. S. v. John Kelso Co. (D. C.) 86 Fed. 304, in- 
formation was filed against the défendant corporation charging the 
violation of the eight-hour law on government works. Summons was 
issued and served on défendant. A motion was made to quash the 
summons, on the ground that Congress had provided no mode of ob- 
taining jurisdiction of a corporation in a criminal proceeding, and 
therefore the summons issued by the court was unauthorized by law, 
and its service a nullity. The court, in disposing of the motion, said : 

"That the court has jurisdiction to try ail offenses arising under the act 
of Congress upon which this information is based Is certain, and that a corpo- 
ration may be guilty of the commission of such an offense we hâve already 
seen. No court has jurisdiction to proceed in a criminal trial until it has first 
obtained jurisdiction over the person of the défendant. In the case of a nat- 
ural person, this jurisdiction is obtained by arrest, and spécifie provision is 
made for such proceeding in section 1014, Rev. St., before referred to ; and, 
in the absence of any statutory provision for obtaiuing jurisdiction over a 



UNITED STATES V. STANDARD OIL CO. 733 

corporation défendant, tlie court may resort to any appropriate meaiis for 
that purpose. The court liaving général jurisdiction to try the défendant 
for its alleged violation of tlie law under considération may, as a necessary 
incident to sucli jurisdiction, issue any appropriate writ for tlie purpose of 
Ijringing the défendant before it to answer sucli charge. * * * it was 
necessary in the pending case that jurisdiction over the défendant should be 
acquired, and, as Congress had made no spécifie provision as to the manner 
in vyhich this should be done, the court had the right to resort to any appro- 
priate method for that purpose." 

After the learned judge had pointed out the method adopted to bring 
the défendant before the court in that case, which was by summons, 
giving full information of the ofifense charged against the défendant 
corporation, and naming a day for the défendant to appear in court 
and answer the charge, he said: 

"ïliis is the nsual mode in which notice is given to a corporation of the 
jiendency of any action against it in a court, and it is certainly couformable 
to natural justice, as it aft'ords to tlie défendant full opportunity to interpose 
any défense which it may désire to malie. The défendant bas tbus been prop- 
erly notified of the offense charged against it, and when and wliere it is re- 
quired to .appear and make its défense, and this is ail that is required to give 
me coure jurisdiction to proceed with the trial of the case. 

The second question presented arises upon the motion to quash the 
return of the United States marshal as indorsed upon the summons. 
The return is as follows : 

"Received this writ at Indîanapolis, Marion county, February 7, 1907, and 
served the same as follows: Upon the Standard Oil Company, by readiug to 
and in the présence of, and by delivering a true copy of this writ to J. A. 
Gheen, manager of the Standard Oil Company, he being the highest ofticer 
of said Company found in the district, at Indîanapolis, Marion county, Feb- 
ruary 8, 1907." 

The criticism is that the officer does not state that he served the 
process on the highest officer of the défendant company in his dis- 
trict, but States that he served it on the "highest officer of said com- 
pany found in the district, at Indianapolis, Marion county, February 
8, 1907." The argument is that the return means and shows that the 
officer served the paper on the highest officer of the défendant com- 
pany in the district to be found at IndianapoHs, thus hmiting his search 
to the city of Indianapolis. This is neither a fair nor a reasonable 
construction of the language used. It is true that the return is care- 
lessly worded and punctuated, but the reasonable meaning is that he 
served the process upon the highest officer of the défendant company 
found in the district, and the words "at Indianapolis, Marion county, 
February 8, 1907," were intended to give the place and date of mak- 
ing the return. This meaning would hâve been entirely clear had the 
officer inserted a period after the word "district," and begun the date 
line with a capital. The motion is highly technical, and is disallowed. 
Leave is granted the district attorney to hâve the officer amend the 
return as prayed for, if he desires so to do. Rev. St. § 948. 

The third question arises upon the government's demurrer to the 
defendant's plea in abatement. In other words, is the plea in abate- 
ment sufficient in law? 

For the purpose of considering the demurrer, the plea must be taken 
as true. Pleas in abatement are not favored in law, and are construed 
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with great strictness. The courts will not supply omitted material 
averments, nor cure defective oiies by inference. Any inference in- 
dulged in by the court must be against the pleader. It is his duty to 
set forth in his plea in clear, definite, and positive language the facts 
relied upoil. Ail the authorities agrée that great strictness and ac- 
curacy are required in pleas in abatement, and "no latitude in practice 
is extended to them." Epperson v. State, 5 Lea (Tenn.) 291; Baker 
V. Compton, 3 Head (Tenn.) 471 ; State v. Bryant, 10 Yerg, (Tenn.) 
527. 
The plea in abatement in this case is as foUows : 

"The défendant pleads that said J. A. Gheen was not at the issuing of such 

■ " ' <-' '■■ ppi-vice of the same. nov since, the highest or chief officer or agent 

of this défendant in the district of Indiana, but that W. M. Burton was, he 
being the superintendent, and a higher oflicer or agent than the said Gheen. 
That said Gheen was not the highest offlcer or agent of this défendant in 
said district at the time of the service of said process." 

Ali that is averred hère is that Gheen was not the highest officer 
or agent of this défendant for said district at the time of the service of 
process. That W. M. Burton was a higher officer or agent than 
Gheen ; he (Burton) being the superintendent. The plea does not state 
that W. M. Burton was the superintendent of the défendant Standard 
Oil Company of Indiana and represented that company in the district 
of Indiana, nor does it state that W. M. Burton's place of résidence 
was in Indiana. In averring that W. M. Burton was a higher officer 
or agent than Gheen, he being the superintendent, non constat that 
W. M. Burton was in Indiana at the time of the service of the process, 
nor that he resided there. The plea does not aver that as a matter 
of fact Burton was in the district at the time process was served upon 
Gheen. Nor does it aver that the office of superintendent was a higher 
office than that of manager. 

Under the rules of pleading above stated, I am of the opinion that 
the plea in abatement is fatally defective. 

An order will be entered disallowing the motion to quash the writ 
and return thereon, and sustaining the deraurrer to the plea in abate- 
ment. 



UNITED STATES v. SOHMOLD. 

(Circuit Court, S. D. New York. February 4, 1907.) 

No. 4,187. 

CUSTOMS DUTIBS— CLASSiriCATION—HiDES OF CaTTLE— BTJFFALO HiDES— "CaT- 

TLE." 

The term "hides of cattle," in Tatîtt Act July 24, 1897, c. 11, § 1, Sched- 
ule N, par. 437, 30 Stat. 192 [U. S. Comp, St. 1901, p. 1676], is tiot used 
in a commercial sensé*: but according to the ordinary dictlonary meaning 
of the words, and refers to the hides of domesticated animais of the 
bovine species, Including those of the East India buffalo. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 
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For décision below, see G. A. 6,2C8 (T. D. 27,031), sustaining pro- 
tests of Armand Schmoll against the assessment of duty by the col- 
lecter of customs at the port of New York. 

D. Frank Lloyd, Asst. U. S. Atty. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for im- 
porter. 

HAZEL, District Judge. This controversy arises from the laying 
of duty by the collector at the rate of 15 per cent, ad valorem under 
the provisions of paragraph 437 of the tariff act of July 24, 1897, c. 
11, § 1, Schedule N, 30 Stat. 192 [U. S. Comp. St. 1901, p. 1676], on 
hides of bufïalos imported from East India. Said provision reads : 

"Hides of cattle, raw or uncured.ijvbether dry, salted, or pickled, fifteen per 
centum ad valorem: Provided, that upon ail leatlier exported. made from 
imported hides, there shall be allowed a dravvbaek equal to the amount of duty 
paid on sueh hides, to be paid under such régulations as the Secretary of the 
Treasury may preseribe." 

The importer protested, claiming that the hides are entitled to free 
entry under the provisions of paragraph 664 for "hides not especially 
provided for in this act." The board sustained the protest, and held 
that the goods were entitled to free entry as contended by the im- 
porter. 

The hides in question are conceded to hâve been taken from domestic 
animais of the bovine species. The testimony of Dr. Hornaday and 
other witnesses for the government, showing that in India the buffalo 
is used pràctically for ail purposes that cows, steers, and oxen are 
used in the United States, is not disputed. The witness Conklin, for 
the United States, testified that the buffalo is a ruminant belonging 
to the cattle or to the bovine species. In the case of Rossbach v. 
United States (C. C.) 116 Fed. 781, affirmed on appeal, 122 Fed. 1020, 
57 C. C. A. 678, hides of the East India bufïalo, a domestic animal of 
the bovine species, were held to be cattle hides. Subsequently the Cir- 
cuit Court of Appeals in the case of United States v. Winter & Smillie. 
134 Fed. 841, 67 C. C. A. 437, held that hides of the mud bufïalo of 
the Straits Settlements, an animal killed in the chase, were not in- 
cluded in the term "hides of cattle." The case at bar would seem to 
be closely analogous to the Rossbach Case. 

The Word "cattle" is defined by the Standard Dictionary as "domesti- 
cated bovine animais, as oxen, cows, bulls, and calves," etc., and by 
the Century Dictionary as "(2) live stock ; domestic quadrupeds which 
serve for tillage and other labor or as food for man." Evidence was 
given by the importer to show that the term "hides of cattle," as used 
in the trade of this country prior to the enactment of the tariff law, 
did not include buffalo hides, and that buffalo hides were specially 
distinguished from cattle hides; but the existence of a commercial 
désignation of the term "hides of cattle" or "cattle hides," as used 
interchaiigeàbly, which uniformly and definitely excliided buffalo hides 
therefrom, is not thought to hâve been satisfactorily established. It 
may be conceded that in popular speech the term "cattle" is used in 
the United States in a restricted sensé, and that it more specially is 
applied to the group of so-called straightback cattle (cows, ôxen, ste/;r=. 
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and buUs) as distinguished frojn the hump cattle of India and Africa. 
See définition of Webster. Where, however, no commercial term or 
meaning is established, the ordinary dictionary définition of the words, 
used in the tarifï act must govern. Milne v. United States (C. C.) 
115 Fed. 410; United States v. Nordlinger, 121 Fed. 690, 58 C. C. 
A. 438 ; Swan v. Arthur, 103 U. S. 597, 26 L. Ed. 525 ; O. G. Hemp- 
stead & Son v. Thomas, 132 Fed. 538, 59 C. C. A. 342. Congress 
evidently for the purpose of levying a tariff duty had in mind the broad 
définition of the word "cattle," which concededly includes the domesti- 
cated bufFalo. The term "hides of cattle" was not used in its narrow 
sensé, but rather to describe the species ; i. e., domestic animais of the 
cattle family such as are concededly useful for the purposes which 
prompted the levying of a duty upon hides. The proofs show that the 
East India buffalo hides are useful in the manufacture of leather, and 
the intent of Congress plainly was the protection of the cattle indus- 
tries. If the existence of a commercial désignation of the term "hides 
of cattle" prior to the enactment of the tariff laws had been established, 
a différent conclusion would be warranted (Artliur v. Morrison, 96 
U. S. 108, 24 L. Ed. 764) ; but without persuasive proof of a com- 
mercial désignation the évident intent of Congress must prevail. 

The classification of the collector was correct, and the décision of 
the board must be reversed. 



LIOHTBNSTEIN MILLINBRY CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. February 4, 1907.) 

No. 4,085. 

CusTOMS DuTiES— Classification— Embboidebed Sceeens. 

Under the provlso in Tariff Act July 24, 1897, c. 11, § 1, Schedule J, 
par. 339, 30 Stat. 170 [U. S. Comp. St. 1901, p. 1662], prescribing that 
embroidered articles shall not pay a less rate of duty than Is applicable 
to "any embroideries of the materials of which such embroidery is com- 
posed," held, that sllk-embroidered screens, composed of wood and other 
materials, are liable to the rate provlded for silk embroideries in Schedule 
li, par. 390, 30 Stat. 187 [U. S. Comp. St. 1901, p. 1670]. The rule of 
"noscltur a sociis" does not operate to exclude such articles by reason of 
the enumeratlon In the same paragraph of laces, trimmings, etc. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The Board of General Appraisers afBrmed the assessment of duty by the 
collecter of customs at the port of New York. The case Involved the con- 
struction of the provlso in Tariff Act July 24, 1897, c. 11, I 1, Schedule J, par. 
339, 30 Stat 181 [U. S. Comp. St. 1901, p. 1662], which reads as follows: 
"Provlded, that no wearlng apparel or other article or textile fabrlc, wheu 
embroidered by hand or machinery, shall pay duty at a less rate than that 
Imposed In any schedule of thls act upon any embroideries of the materials 
of which such embroidery Is composed." 

Comstock & Washburn (J. Stuart Tompkins, of counsel), for im- 
porters. 
J. Osgood Nichols, Asst. U. S. Atty. 
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HAZEL, District Judge. The merchandise, consisting of a three- 
panel folding screen, 5 feet 10 inches high, the frame being of wood, 
carved and gilded, and being about 6 inches wide, the panels being of 
silk, embroidered and having inset a printed picture covered by a 
glass frame, was assessed for duty as a silk-embroidered article at the 
rate of 60 per cent, ad valorem under the provisions of the existing 
tariff act (Act July 34, 1897, c. 11, § 1, Schedule L, par. 390, 30 Stat. 
187 [U. S. Comp. St. 1901, p. 1670]). The importer daims the screen 
should be held dutiable at 35 per cent, under Schedule D, par. 208, 30 
Stat. 168 [U. S. Comp. St. 1901, p. 164], as an article composée! in 
chief value of wood. 

The silk embroidery upon the panels of the screen unquestionably 
enhances its value to an appréciable extent; and accordingly the as- 
sessment would seem to hâve been proper by virtue of the proviso 
contained in paragraph 339, even though wood was the component 
material of chief value. The importer contends that paragraph 390 
refers only to such articles as are embraced ejusdem generis with 
laces, lace edgings, insertings, galloons, chiffon, or other flouncings 
and trimmings, and that the screen is not in any way ejusdem generis 
with the articles mentioned. I am satisfied that the doctrine of "nosci- 
tur a sociis" does not apply, and that the case is controUed by the 
principle enunciated in U. S. v. Altman, 107 Fed. 15, 46 C. C. A. 116, 
and Carter, Webster & Co. v. U. S. (C. C.) 137 Fed. 978/ Such ap- 
pears also to hâve been the opinion of the Board. 

The décision is affirmed. 



MOORB BEOS. GLASS CO. v. DREVET MFG. CO. 
(Circuit Court, S. D. New York. Aprll 8, 1897.) 

1. COUETS— JtrRISDICTION OF FEDERAI. COURTS— SUIT BT ASSIGNEE. 

Wliere tlie original owner of a chose in action, who might hâve sued 
thereon in a fédéral court, assigned the same, he is entitled to sue in 
such court on agaln becoming the owner by a reàssignment from his as- 
signée, wlthout regard to the citizenship of the latter. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 13, Courts, §§ 867, 
871.] 

2. AssiGNMENTs— Action bt Assignée:— Pleadinq — Titub or Plaintiff. 

Where the payée of a chose in action sues on the same, but It appears 
that he had previously parted with the title, the complaint must set out 
the facts showlng his présent Interest and right to malntain the action. 
8. Courts— Pbdebal Courts— Adoption of State Peactiob— Pleading — Sep- 
AEATE Causes of Action— New York Pbactice. 

Under Code Civ. Proc. N. Y. § 483, which govems in actions at law In 

fédéral courts in that state, each cause of action relied on must be stated 

separately In the complaint, and each must contain in itself facts suffl- 

■ dent to sustain such cause of action, irrespective of any averments in 

other counts. 

[Ed. Note. — For cases hi point, see Cent. Dlg. vol. 13, Courts, § 921. 
Conformity of practice in common-law actions to that of state courts, 
see note to O'Connell v. Reed, 5 C. C. A. 594; Nederland Life Ins. Co. 
V. Hall, 27 C. C. A. 392.] 

lAfflrmed in 143 Fed. 256, 74 C. C. A. 394. 
154 F.— 47 



T38 154 FEDBRAL REPORTER. 

"On Demurrer to Answer. 

Albert H, Atterbury (John Brooks Leavitt, of counsel), for plaintifE. 
Anton Gronich (Nathan Ottinger, of counsel), for défendant. 

HAZEIv, District Judge. The plaintifï is a citizen of the state of 
New Jersey, and the défendant is a citizen of the state of New York. 
The answer avers that the chose in action in controversy was assigned 
by the plaintifï, who was the original owner thereof, to one Martinez, 
a citizen of the state of New York, and subsequently, to Confer ju- 
risdiction upon this court, it was reassigned by Martinez ta the plain- 
tifï. A question of the jurisdiction of the court to entertain the ac- 
tion is therefore raised which may be disposed of on demurrer. Sec- 
tion 1 of the judiciary act of March 3, 1887 (18 Stat. 470, c. 137), 
as corrected by the act of August 13, 1888 (25 Stat. 433, c. 866 [U. S. 
Comp. St. 1901, p. 508]), substantially provides that the United States 
courts shall not hâve jurisdiction of any suit upon a chose in action 
in favor of any assignée, unless the action might hâve been prosecuted 
in such court if no assignment o>r transfer had been made. The com- 
plaint dores not allège the assignment to Martinez nor the reassign- 
ment to the plaintiff of the chose in action, but suçh allégations of 
fact, being contained in the answer, are, of course, admitted by the 
demurrer. The pleader evidently proceeded upon the theory that the 
status of the cause of action was precisely as if no intermediate as- 
signment or reassignment had been executed. The défendant con- 
tends that the défense demurred to is valid, and, in addition thereto, 
that neither cause of action states sufficient facts to constitute a cause 
of action. 

To sustain the first proposition, reliance is placed upon the case of 
Mollan V. Torrance, 9 Wheat. 537, 6 L. Ed. 154, where it was held 
that an action on a promissory note brought by the assignée thereof, 
who obtained title thrQpgh several intermediate assignments, was bad 
if it omitted to allège. that the assignor from whom the plaintifï derived 
title could hâve brought the action in the courts of the United States. 
That the later amendrtients to the statute hâve not afïectçd the question 
in issue is not disputed; The case citéd is not a controHing authority, 
for there the title to the promissory note came directly through one 
Lowrie, the ittimediâte indotseir of Torrance, whose citi?enship was 
not, averred in the déclaration, while in the case under considération 
the original title of the chose in action was in the plaintiff who could 
liave brought the action in this court. Hence the problem is whether 
the original owner of the chose in action, a citizen of the state of New 
Jersey, who was qualifîed to sue in the fédéral courts, having assigned 
the chose in action arid regained ownership thereof by reassignment 
from the same person to whom it had assigned, may enforcé its remedy 
in this court. The rule seems to be that, where the original owner 
might hâve sued in the fédéral courts if the chose in action had not 
been assigned, an assignée thereof is not deprived of his right to sue 
in said courts upon assignment of the chose in action to him, although 
his immédiate assignor could not enforce the remedy in the courts of 
Ûiè United States.' In enunciating this principle, Justice Grier, in 
Milledollar v. Bell, Fed. Cas. No; 9,549, a case where the plaintifï 
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was a citizen of the state of New York, and the défendant a citizen 
of the State of New Jersey, and where there had been intermediate 
assignments, says: 

"The statute does not take from the assignée of a chose in action his right 
to sue in the courts of the United States, unless his immédiate assiguor could 
hâve sustained such action ; but only in case the court could hâve had no 
jurisdiction as between the original parties to the instrument, if no assign- 
ment had been inade. The situation or rights of temporary immédiate as- 
signées, holders, or indorsers enters not into the conditions of the case." 

The Suprême Court in Emsheimer v. New Orléans, 186 U. S. 45, 
22 Sup. et. 770, 46 L,. Ed. 1042, distinctly approved the principle 
quoted. Portage Water Co. v. Portage (C. C.) 102 Fed. 769 ; Wilson 
V. Fisher, Fed. Cas. No. 17,803. Upon the authority of the cases 
cited the demurrer to the second défense in the answer is sustained. 

The point is raised by the défendant that the second défense is 
good because the intermediate assignments are not set out in the com- 
plaint. Inasmuch as the plaintiff regained title to the claim in con- 
troversy, it having previously parted with the title, the présent interest 
of the plaintifï and its right to maintain the action must be shown. 
Parker et al. v. Totten et al, 10 How. Prac. (N. Y.) 233 ; Kolze v. 
Hoadley, 200 U. S. 76, 26 Sup. Ct 220, 50 L. Ed. 377. 

The next point arises from the defendant's assertion that neither 
cause of action set forth in the complaint is well pleaded. The de- 
murrer to a part of the answer enables the défendant to challenge the 
validity of the complaint. Gabay v. Doane, 66 App. Div. 507, 73 N. 
Y. Supp. 381 ; Parker Co. v. City of New York, 110 App. Div. 360, 
97 N. Y. Supp. 200. Défendant contends that no delivery of bottles 
is alleged, and no damages are claimed to hâve been sustained. As 
this action evidently is for work, labor, and services performed, and 
not, as assumed by the défendant, for breach of contract, the objec- 
tion is thought immaterial, although the allégations of the complaint 
are meagerly expressed. 

The fourth point complains of the plaintifif's failure to repeat or 
make référence to essential allégations contained in the first cause of 
action. The rule of pleading of the courts of the state of New York 
requires that différent causes of action relied upon must be stated 
separately, and each must contain facts sufficient to sustain such cause 
of action, irrespective of any averments in the first cause of action. 
Code Civ. Proc. N. Y. § 483; People v. Koster, 50 Mise. Rep. 46, 97 
N. Y. Supp. 829. 

Accordingly, the objections to the complaint on the second and 
fourth point are sustained, and the demurrer to the second défense 
set out in the answer is sustained, with leave to the plaintiff to amend 
within 20 days, without costs to either party. 
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UNITED STATES V. TIFFANT & CO. 
(Circuit Court, S. D. New York. April 13, 1007.) 

1. CusTOMS DtiTiES— Action fob Duties— Stay of Pboceedinqs. 

On an action against an importer for unpaid duties, It is proper to stay 
the trial In order to permit the importer to pay the duties under protest, 
so as to allow tlie Board of General Appraisers to pass upon the correct- 
ness of the assessment in question, as prescribed by Gustoms Administra- 
tive Act June 10, 1800, c. 407, § 14, 26 Stat. 137 [U. S. Comp. St. 1901, p. 
1933]. 

2. Same— JuEisDicTioK OF Geneeal Appeaiseks— Delay in Payment of Du- 

ties. 

Mère delay in the payment of duties on imported merchandise does not 
deprive the Board Of General Appraisers of power to pass upon the 
question of the proper classification of imported merchandise under Cus- 
toms Administrative Act June 10, 1890, c. 407, § 14, 26 Stat. 137 [TJ. S. 
Oomp. St. 1901, p. 1933], vchere protest has been filed within the time 
prescribed in said section, 

3. Same— INTEREST on Unpaid Dtjties. 

The United States is entitled to interest on duties due from an Importer. 

At Law. Action to recover unpaid duties. 

This is au action by the United States to recover dutiea alleged to be due 
from TifCany &, Co. by reason of a reliquidation by the collector of customs 
at the pQrt oî New Yôrlt at an increased rate on an importation by that 
company. The case ihvolves the construction of Customs Administrative 
Act June 10, 1890. c. 407, § 14, 26 Stat. 137 [U. S. Comp. St. 1901, p. 1933], 
the pertinent parts of wbich are as foUows: "Sec. 14. That the décision of 
the coileetor as to the rate and amount of duties chargeable upon Imported 
merchandise * * • shall be final and conclusive against ail persons in- 
terested therein, unless the owner, importer, consignée or agent of such 
merchandise, * • • shall within ten days, * * * if dissatisfled with 
such décision, give notice in writing to the collector, • * » and if the 
merchandise is entered for consumption shall pay the fuU amount of the 
duties and charges ascertained to be due thereon. Upon such notice and 
payment the collector shall transmit the invoiçe and ail the papers and ex- 
hlbits connected therewith to the board of three gênerai appraisers." Form- 
er proceedings in connection with this action, which are reported in 137 
Fed. (C. C.) 971, 151 Fed. (C. C. A.) 473, and 153 Fed. (C, C. A.) 969, re- 
sulted in the décision that the importers could not défend the action on the 
gronnd, as stated in thelr answer, that the duties in question were improp- 
erly assessed; because under said section the décision of the collector is 
"final and conclusive," unless attacked by the method prescribed in said sec- 
tion; that Is, by bringing the matter before the Board of General Appraisers. 
The importers hâve now moved to amend their answer, alleging that under 
said décision they became entitled as a matter of law to pay the collector 
the amount demanded in the eomplaint; that, having duly protested and 
filed notice of dissatisfaction, they were entitled to go to the Board of Gen- 
eral Appraisers for proper action as to the classification; that they hâve 
tendered said amount to the collector; that he refuses to accept it; and that 
they are ready and -wllling to pay the sum so refused. The importers hâve 
also moved for an order peiTpetually staying the trial of the action uutll 
the collecter shall reeeive the duties and put the importers in position to try 
the question of classification o( the merchandise before the board, and 
for such other and fuitber relief as the court shall deem just and proper 
la the premises. 

J. Osgood Nichols, Asst. U. S. Atty. 

D. Maçon Webster (Arthur M. King, of counsel), for importers. 
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LACOMBE, Circuit Judge. It seems unnecessary to pass upon tlie 
question wliether défendant sliall be allowed to plead the tender as a 
défense ; presumably the money offered was not accepted because of 
some misapprehension as to the décision of the Circuit Court of Ap- 
peals. That tribunal held that the merits of the controversy should 
be passed upon by the Board of General Appraisers, to whom, upon 
payment of the duty assessed, the collector would transmit the in- 
voice and other documents as the customs administrative law provides. 

Under the authorities, protest being fîled within the 10 days, mère 
delay in payment does not deprive the board of the power to pass up- 
on the question of proper classification. The défendant, therefore, 
may take an order .staying the trial of this action until after the Board 
of General Appraisers shall bave passed upon the question as to classi- 
fication for duty. The order may contain a proviso to the efïect that 
if défendant shall fail to tender the amount liquidated with interest, 
and a request that the papers be transmitted under section 14, Act 
June 10, 1890, c. 407' 26 Stat. 137 [U. S. Comp. St. 1901, p. 1933], 
within 10 days from entry of the order, plaintifî may move to vacatc 
the stay. 



In re BATTLE. 

(District Court, E. D. Xortli Caroliiia. June 19, 1907.) 

Bankruptoy— Discharge— Pri:feeexce.s. 

A bankrupt borrowed money jirior to the filins; of his pétition in bank- 
ruptcy, to secure wliieli lie exeeutert a deed of trust to certain personal 
property, wliich he claimed belonged to his wife. Thereafter be executed 
a bill of sale to the lender for a stock of goods and appurtenances, the 
purehase price being oredited on tlie debt seoured by the deed of trust, 
and omitted to list the property conveyed by the deed in his schedules 
in bankruptey. He also claimed that the goods were sold for cash in good 
faith, wliile he believed himself perf ectly ■ solvent, and that the sale was 
not niade to seeure a pre-existing debt. JJeld, that such transfer did not 
eonstitute a préférence which would bar his application for discharge. 

Bunn & Bunn, for creditors. 

G. M. T. Fountain, for bankrupt. 

PURNELL, District Judge. Certain creditors or a creditor objected 
to the discharge before the référée, who reports as follows : 

"After carefully reading the objections as filed. it appears to the référée that 
the bankrupt bas not been guilty of any of the acts. or failed to perform any 
of the duties, which would be a bar to his discharge, and therefore reconi- 
ratsnds that his diseliarge be granted." 

It appears from the record that, prior to the filing of the pétition in 
bankruptey, the bankrupt, being pressed for money, borrowed money, 
cash, from John F. Shackleford, and to secure the money thus borrow- 
ed executed a deed of trust for certain personal property, and after- 
wards executed a bill of sale to the party from whom he had thus bor- 
rowed for a stock of goods and appurtenances, the price of which, 
$3,000, was credited on the debt secured by the deed of trust, and failed 
to list such property in his schedules, with intent to create a préférence 
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and deprive the unsecured creditors of the benefit thereof, which is 
chafged as a fraud. 

The objections filed and sent up by the référée does not set ont 
specifically any of the causes for which, under the act of Congress, a 
discharge can be refused. The bankrupt answered the objections to 
discharge, admits the exécution of the deed of trust, and allèges the 
property set forth in the deed of trust was the property of his wife and 
was therefore not included in his schedules, that the stock of goods were 
sold for cash in good faith, and while he believed himself perfectly solv- 
eftt, and said sale was not to secure any pre-existing debt. 

It is hardly necessary to go into the discussion of what is a préférence, 
which has been so often defined by the courts ; sufïice it to say this does 
not seem to be a préférence, or a transaction for which a discharge 
should under the act be refused. The recommendation of the référée 
that the discharge be granted is therefore approved, and it is ordered 
that a discharge under the act of July 1, 1898 (the bankrupt act), be 
granted the petitioner, J. W. B. Battle, according to the prayer of the 
pétition filed. 



In re NEW ENGLAND THREAD CO. 

(District Court, D. Rliode Island. June 28, 190T.) 

No. 652. 

Bankeuptcy— Pbeferbed Claim— Wages. 

Wliere a banlîrupt corporation employed elaimant to malte sales of its 
prodvict in a certain territory for 5 per cent, commission on ail sales made 
wlthin the territory to the dry goods, notion, and tailor triinming trade, 
ont of which elaimant was.required to pay his expansés, sucli compensa- 
tion cons.tituted "wages," within Bankrupt Act .luly 1, 1898, § 64b (4), c. 
541, ,30 Stat. 563 [U. S. Comp. St. 190J, p. 34471, entitling wage clalmants 
, to a préférence for wages due from tlie baukrupt to the estent of $300. 

In Bankruptcy. 

Mendell W. Crâne, for trustée. 
Hugh J. Carroll, for elaimant. 

. BROWN, District Judge. The terin "wages" is variously defined, 
but it seems clear that when section 64b (4) of the bankruptcy act 
of July 1, 1898 (chapter 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 
3447]), was amended so as to read "wages due to workmen, clerks, 
traveling or city salesmen," etc., the term "wages" was intended to 
include the customary and usual compensation of traveling or city 
salesmen. A right to priority being given to persons performing 
services ' of a certain character, the priority dépends upon the char- 
acter, of the services, rather than upon the particular mode of pay- 
metit. 'As it is a f amiliar f act that the compensation of traveling or 
çjty salesmen is often given in the form of a commission upon the 
arnofint of sales, the term "wages," upon a proper construction of the 
amended, act, is broad enough to include commissions for services as 
sî^Iesman. , , , ,; 
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By the contract between the bankriipt corporation and the petition- 
ing créditer, it was expressly provided that the petitioner — 

■'will * * * diligently and faithfully serve the first party in the capàc- 
ity of salesman in its business of manufaeturing threads, tapes, and other 
niaterials, and will therein perform the reasonable directions of said flrst 
party," etc. 

The bankrupt agreed : 

"That in rémunération for said services, It will pay to the second party 
a commission of 5 par centum on ail sales made in the territory and to the 
elass of trade mentioned below; said commission to hé paid on the 20th of 
each month for shipments made durlng the previous month." 

The sales were to be confined to the dry goods, notion, and tailor 
trimming trade in certain specified territory. 

Both by the terms of the agreement and by the agreement as inter- 
preted by the parties, the service performed was the sale of goods. 
Although in a letter to the trade the petitioner was designated "spécial 
représentative," and although he hired an office and displayed a sign 
. with the words "spécial représentative," he had no gênerai authority, 
and was a représentative merely in the sale of goods. He was not 
an independent contracter, since he was to act under the direction of 
his employer, was to make sales of his employer's goods only, at priées 
fixed by the employer, and since the orders received were subject to 
approval by his employer. He was to receive commissions only upon 
the amount of shipments. In case orders were not accepted and ship- 
ments made, the petitioner was not entitled to his commission. 

It is urged that the petitioner was not only to soliçit orders, but was 
also to receive such orders as should corne without his personal solicita- 
tion, and that he was to receive a commission of 5per cent, on ail 
shipments made, whether upon orders procured by his own solicita- 
tion, or upon orders which came to him without his solicitation. Bear- 
ing in mind that the service was that of selling goods, and that the 
transmission of orders received without his solicitation was a conven- 
ient incident to his duty as salesman, it cannot be said that he became 
either an independent contracter or a commission agent, because his 
compensation was to be figured upon the total amount of sales in cer- 
tain territory. There is no apparent reason why a ààlesman may not 
be paid for his services as salesman by a percentage of the employer's 
gross sales, as well as by a percentage of thèse sales procured by his 
immédiate solicitation. Practically, it is a somewhat difficult inàtter 
to détermine what orders received by an empleyer are due to the_ef- 
fortfe of an experienced and important salesman like the petitioner. 
Many of the orders received by the employer might hâve beerl âdoij- 
sequence more or less direct of previous efforts of the salesman. 'If 
practical men deem it proper that the arrangement for compertsafiofi 
should be based on the entire sales in the salesmah's territory, whether 
they are directly traceable to him or net, we canriet say thaf'cbm-; 
pensatien of this character is not as strictly compensation for services 
of the salesman as a iixed salary or a fixèd percentage pf sales âctilàlly 
traceable to the salesman. ■'1 ' ' •' • ' 



744 154 FEDERAL REPOETBK. 

It is also suggested that, as the petitioner was under expense for an 
office and stenographer, it is impossible to apportion his wages from 
his expenses. The fact that by an arrangement between employer and 
salesman the salesman is to pay his own expenses cannot lessen the 
salesman's right to the agreed compensation, where the expenses are 
fairly incidental to the service to be performed. 

I am of the opinion that the duties required by the contract and 
actually performed were those of both a traveling and city salesman, 
and that the agreed compensation falls within the term "wages," as 
it must be defined to give a reasonable effect to the intention of Con- 
gress to prefer persons performing a certain character of service. 

The finding of the référée is reversed, and the claim of the peti- 
tioner to priority to the extent of $300 will be allowed. 



J. F. ROWLEY CO. V. ROWLEY. 

(Circuit Court, W. D. Penusylvania. July 20, 1907.) 

No. 22. 

Teade-Names— Weongful Use— TJNLAwruL Compétition— Names op Individ- 

U.-îlLS. 

Complainant's président, having built up a large business in tlie man- 
ufacture of artiflcial legs under his own name, which became widely and 
favorably lînown as "Rowley" legs, transferred his business and good 
will to complainant, which employed défendant, a brother of its président, 
of the same name, to open an agency in another city. This défendant 
conducted until a disagreement arose. when he began manufacturing legs 
in compétition with complainant, adrertising himself as manufacturing 
"Rowley Artificîal Limbs," and in varions other ways, by using the name 
"Rowley," misleading the public to believe that the limbs sold by défend- 
ant were those manufactured by complainant. Held, that défendant was 
not entitled to use his name in suoh manner, and that complainant was 
entitled to an injunction restraining defendant's use of the name "Rcwley" 
in connection witli artiflcial limbs manufactured by him. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-Names, § 75. 

Right to use one's own name. See notes to R. W. Rogers Co. v. Wm. 
Rogers Mfg. Co., 17 C. C. A. 579; Kathreiner's MalzKafCee Fab. v. Pastor 
Kneipp Med. Co., 27 C. C. A. 357.] 

Frank Ewing and Gemmill & Foell, for complainant. 
John H. Roney, for respondent. 

BUFFINGTON, Circuit Judge. This is a bill in equity brought 
by the J. F. Rowley Company, a corporation of Illinois, and herein- 
after called "complainant," against E. H. Rowley, a citizen of Penn- 
sylvania, hereinafter styled "respondent." Complainant and its pred- 
ecessors for many years manufactured artificial legs, bave built up 
a large business, and acquired a valuable good will for their product. 
The évidence clearly shows that in conversation and correspondence 
artificial legs of their make are known as "Rowley" legs. The busi- 
ness was started by J. F. Rowley about 25 years ago, and his rights 
were later vested in the complainant company of which he is président. 
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The respondeiit is a brother of J. F. Rowley, and for some three years 
was employed by said company. In December, 1904, he was sent 
by complainant to open an agency at Pittsburgh. He remained in 
charge of such agency until April, 1905, when, owing to some dif- 
férence between him and J. F. Rowley, his agency was terminated, 
and shortly thereafter respondent opened an establishment in Pitts- 
burgh, and began the manufacture and sale of artificial limbs on his 
own account. The proofs show respondent after coming tO' Pittsburgh 
soon realized that that city, owing to its large manufacturing plants 
and the accidents therein, was a very favorable market for artificial 
limbs. The local business of complainant during the five months of 
respondent's service grew from $300 to $1,000 per month. The proofs 
show that respondent knew and clearly appreciated the value of the 
name Rowley, and the good will which under that name complainant 
had for its product. They also show that the victims of thèse ac- 
cidents are often ignorant and inexperienced in business methods, and 
that designing, unscrupulous dealers could readilly deceive them into 
purchasing limbs from them when they intended to get those of an- 
other make. This is shown, for instance, in the case of Mike Horan, 
a Slavish laborer. Horan came to Pittsburgh to get an artificial limb 
made by complainant. He had a directed envelope of that company, 
with a check for $100 in it to pay for a limb, and was on his way from 
the station to complainant's place of business when he was met by a 
salesman of respondent, who had then started in business, as herein- 
after stated, in his own name, was shown respondent's card, the names 
compared, and taken to respondent's instead of complainant's place 
of business. There the respondent met him, took the check out of 
the envelope of complainant, put the check in one of his own, and 
a leg of respondent's make was sold to him, and no explanation given 
of the substitution thus made. This incident, in connection with the 
disingenuous, misleading conduct practiced by respondent and by oth- 
ers in his employ, abundantly satisfy us that this business, which in 
view of the misfortunes of ttiose with whom it deals should be of the 
fairest and fran'iest character, is one sullied in many instances by 
misleading and deceiving ignorant persons. 

The proofs show that respondent appreciated very fully the benefits 
that would accrue to him by use of the name Rowley in connection 
with the limbs he made. Thus the witness Spence, speaking of just 
prior to respondent's starting his business, testifies : 

"I told him that the Rowley leg of course was patentée!, and that he coiiht 
not make that, and he replied that he wonld make a leg that the people would 
not know the différence between it and the lîowle.y, and that his name was 
Rowley, and he wonld ,aet the business anyhow. To use his own words. 
he said: 'Ail I hâve to do when I visit the trade is to tell them my name, 
and the.y are ready for business.' " 

■ The witness Lynn says : 

"I don't think we [that is, he and respondent] ever held a conversation 
about the business but that he tried to iinpress it upon me and everybody 
else that the Rowley name was the whole thini; he was doitig business with; 
that it belonged to him, and he would use it whenever he wanted to." 
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In answer to the question, "What, if anything, did he say in thèse 
conversations as to whether the fact that his name was Rowley was 
bénéficiai to his business or not?" Lynn said: "The Rowley was 
the only name that he had to do business with; he couldn't do it under 
any other name and make a success of it." His plan to trench on the 
established Rowley business is evidenced by the fact that he used no 
catalogues, etc., of his own. Indeed, he made use of complainant's 
catalogue itself, andthe proofs satisfy us that, while refraining from 
so stating to customers, he so used it with some customers as to con- 
vey to them the impression that he was still employed by the com- 
plainant, and the limbs he was selling them were made by that 
Company. Indeed he made some slight changes or repairs in limbs of 
complainant's make, and referred to the wearers of them as using re- 
spondent's make. We think his purpose to avail himself of complain- 
ant's trade good will is clearly shown in the sign over his place of busi- 
ness, which contained the words "É. H. Rowley" above, and inimedi- 
ately. below this, and in large letters, the words "Rowley Artificial 
Limbs." His désire to associate himself with the business of com- 
plainant and his interest in doing so are shown by his exhibition of 
pictures of himself working in their establishment, of him fitting limbs 
of their make, and of his untrue statement that he had been employed 
at Chicago 12 3-ears. Thus, in answer to a decoy letter the com- 
plainant had a prospective customer write him to ascertain if he was 
representing himself as making the Rowley leg, he wrote from Pitts- 
burgh : 

,"I.am making the Rowley legs, and am raaUins them hère, so if you come 
liere I can give you the same treatment I give others while I was in Chicago, 
and save you the expense of going so far. * * * I hâve a man hère wlio 
■vvalks 'slack' wire with hoth legs off below the knee [an untruth]. I was in 
Cliieago 12 years [anather; he was there less than four years], and am now 
Iffca^ed hère, so can give you the same treatment as ail Kowley wearers get." 

There are many other things in the proofs to which référence might 
be made which, in connection with the above, convince us that the re- 
spondent, knowing the name Rowley was the trade désignation of 
complainant's product,' used his own name in starting business, not as 
a legitimate and honest use thereof, but as a fraudulent aid to filch 
the complainant's business. If the respbndent's name was not Rowley, 
no court would for a moment permit him to thus use that name, which 
had already gained a. valuable trade significance in designating the 
goods of another maker. But if a fraudulent purpose to filch trade 
good will exists, the fact that it is attempted under the semblance of 
the u.se of a man's own name makes the use none the less wrong. As 
an abstract right, every person has the right to the use of his own 
name; but whenthe use of such name is but a cloak to cover an in- 
tended fraud upon the rights of another, the wrongdoer has himself 
and not the law to blâme for placing a limitation upon the right to the 
use thereof. Authorities in support of this view are found in Valen- 
tine v:'Valentine; 83 L. T. N. S. 259; Cash v. Cash, 84 L. T. N. S. 
3,49;, Jàmieson v. Jamieson, 15 Rep. Pat. Cases, 193; Hires v. Hires, 
"G'Pa.Dist. 285; cases cited in 28 Amer. & Eng. Ency. Law, -(2(5; 
Croft V. Dav, 7 Beav. 84; Pillsburv v. Flour Mills Co., 64 Fed. 841, 
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12 C. C. A. 432 ; and Chemical Company v. Meyers, 139 U. S. 540, 11 
Sup. Ct 625, 35 L. Ed. 347, where it is said : 

"It is hardly neeessary to say tliat an ordinary surname cannot be ap- 
propriated as a trade-niark by any one person as against otliers of the same 
name. who are using it for a legitimate purpose, althougli cases are not want' 
ing of injnnctions issued to restrain the use even of one's owu name whei-e 
a fraud upon another is manifestly intended." 

In view of the facts of this case, and particularly of the conduct 
of this respondent, we are very clear that nothing short of a total pro- 
hibition of the name Rowley in connection with the manufacture and 
sale of artificial limbs will grant to the complainant that complète pro- 
tection and préservation of its property in its trade-name and good 
will to which it is entitled under the law. A form of decree enjoining 
respondent from using the name Rowley in connection with the sale 
of artificial limbs may therefore be submitted. 



In re COMSTOCK. 
(District Court, D. Rbode Island. June 24, 1907.) ! , 

No. 624. 

1. Bankbuptcy— Composition— CoNiriBMATioN—FBAUD. : 

Umler Banlcr. Act .Tuly 1, 1898, r. 541, 30 St^t. 549 [U. S. Comp. St. 1901, 
p. 3427], § 12d, providing that a composition shall be coufiruied if tlie 
judge is satisfied tbat it is for tlie best interests of creditors, and that the 
banlirupt bas not been guilty of any act which would bar his discharge, 
a composition cannot be sustained where it is proved by the liolder of ap 
assigned claim against the bankrupt that he had been guilty of frapdulent 
coneealnient and disposai of assets of great value, though it appear^ that 
the creditors under the composition might get a larger divideud 'than 
would be secured on full administration. 

2. SA5fE— Objecting Cbeditoe— Motive. 

Where the holder of an assigned claim against a bankrupt objected to 
confirmation of a composition beeause of fraudulent çoiicealment and dis- 
posai of assets by the hankrupt, it was immaterlal that the holder of such 
claim purchased it for tiie purpose of forcing a settlement or discontihij- 
ance of a suit instituted by the trustée against another, by threats of oii- 
position to the confirmation. i 

In Bankruptcy. ' 

J. Jérôme Hahn, for bankrupt. 

Adoniram J. Cushing, for objecting creditor. 

BROWN, District Judge. The bankruptcy act (Act luly 1, 1898. 
c. 541, 30 Stat. 549 [U. S. Comp. St. 1901, p. 3427], in section l-2d', 
provides: 

"The judge shall conflrm a composition if sati.sfied that (1) it Is for tht» 
best interests of the creditors; (2) the bankrupt bas not been guiltji of 
auy of the acts or failed to perform any of the duties w^hich would lie' a 
bar to his discharge; and (3) the ofïer and its acceptalice are in ^Ood 
faith and hâve not been made or procured e.xcept as herein provlded; or 
by any means, promises, or acts herein forbidden." : 
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It is clear that, if the bankrupt has been guilty of any of the acts 
which would be a bar to a discharge, the court is without power to 
confirm a composition, even if satisfied tliat it would be for the best 
interests of the creditors to do so. Since the confirmation of a com- 
position discharges the banlcrupt (section lie), it is reasonable that 
the same groùnds which prevent à ,diseharge on a direct pétition should 
also prevent a discharge on an application for confirmation of a com- 
position. "The intention clearly is to prevent one who cannot get a 
discharge from securing its équivalent through a composition." Col- 
lier on Bankruptcy (6th Ed.) p. 167. Judge McPherson said, in Re 
Godwin (D. C.) 123 Fed. 111 : 

"It is very likely that tlie creditors may lose by the defeat of tlie pi-o- 
posed composition; l3ut this eongider.<ition camiot be allowed to influence 
tlie court in deciding wlietlier tlie bankvupt hns been 'guiity of any of tiu^ 
acts, or failed to perform any of tlie duties, wliich would be a Iwr to bis 
discliarge.' * * « Tlie fact that oiiii'- one ci-editor is actively objeetin.!;. 
while a large majority is in favor of taking wliat the bankrupt olïers, is 
of 110 importance in the présent inquiry." 

This may be regarded as .working in some cases a hardship to credit- 
ors, since a fraudulent bankrupt will often pay a dividend larger than 
may be secured upon fuU administration, and since it may be more 
profitable to condone fraud than to expose and punish it. But the 
policy of the act, that a fraudulent bankrupt shall be denied a dis- 
charge even if creditors lose thereby, is sound if the question of bank- 
ruptcy administration be broadly cônsidered. A gênerai readiness of 
creditors to condone fraud, and to accept compromises which yield 
profit to bankrupts, is a chief encouragement to schemes of fraudulent 
bankruptcy. To permit even a siiigle creditor to defeat it tends to 
make such a scheme more difficult of fulfillment, and thus to discour- 
agé it. 

The proof shows clearly that this bankrupt is not entitled to a dis- 
charge. Enough appears from his own testimony to show the con- 
cealment and secret disposai of goods of the value of many thousands 
of dollars, and the 'testimony of other witnesses is sufficient to es- 
tablish this indCpendèntly. There is no reasonable explanation for 
the confusion and insufficiency of the bankrupt's accounts, for the cart- 
ing of goods from place to place, and their concealment in out of the 
way buildings, where goods would not be stored for legitimate com- 
mercial purposes, for his assignment of book accounts, or for his ab- 
sence at the time of his failure. His.entire course of conduct is con- 
sistent only with an intent to keep his creditors and his trustée in ig- 
norance, and to defraud them by a concealment of his assets. At the 
hearing, the trustée and counsel for creditors learned for the first time 
of the secret shipment to New York, and of the secret sale of goods 
of the value, at ordinary priées, of about $12,000. 

Objection is made to the status of the single objecting creditor, on 
the ground that the confirmation is opposed, not by an original credit- 
or, but by an assignée, who is said to hâve bought the claim for the 
purpose of forcing a settlement or discontinuance of a suit instituted 
by the trustée against one Peck, through threats of opposition to the 
confirmation. There is reason to believe that this may be the fact, 
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and that the objector, in procuring an assignaient of a claim and in 
filing objections, had another motive than the securing of a dividend 
larger than the amount offered in composition. The assignée of an 
original claim, however, has ail the légal rights of his assignor. Shrop- 
shire, Woodliiï & Co. v. Bush, 204 U. S. 186, 27 Sup. Ct. 178, 51 L. 
Ed. 436. In pursuing his objections to this composition, he is acting 
within his légal rights. That he had ulterior or improper motives in 
acquiring the claim, or that he may hâve contemplated the use of it 
for extortion, is not improbable; but is this material? By pursuing 
his objections before the judge, he has put it out of his power to co- 
erce the bankrupt or the trustée by threats of objecting to the com- 
position. He is now exercising the rights of a creditor for a legitimate 
purpose, and to inform the court that facts exist which deprive this 
bankrupt of the right to a discharge. 

The Circuit Court of Appeals for the Second Circuit, in Re Sully, 
152 Fed. 619, 621, said: "The élément of motive cannot préjudice 
the assertion of a clear légal right or statutory privilège." This 
was said concerning présent or existing motives. The motive of ex- 
tortion, referred to in the présent case, is a past and nonexistent motive, 
for when the objecting creditor decided to proceed before the judge, 
and produce complète évidence of f raud, he necessarily abandoned any 
attempt to secure a price for his silence or for his consent to the ap- 
proval of the composition. 

The application for confirmation of the composition is denied. 



UNITED STATES v. WALSH. 

(Circuit Court, D. Massachusetts. February 5, 1907.) 

No. 159 (1,849). 

1. CtrsTOMS DtmEs— Classification— FiAX-Wooi, Fabeics. 

Fabrles In chlef value of flax, but In part of wool, are dutiable under 
Tarife Act July 24, 1897, c. 11, { 1, Schedule J, par. 346, 30 Stat. 181 lU. 
S. Comp. St. 1901, p. 1663], relating to goods "the component material of 
chlef value" In which Is flax, and not under Schedule K, par. 366, 30 Stat. 
184 [U. S. Comp. St. 1901, p. 1666], relating to cloths "In part of wool." 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 15, Customs Duties, 
a 88-96.] 

2. Same— CoNOTRUcnoN or Peoviso. 

The provlso In the silk provisions In Tariff Act July 24, 1897, e. 11, 5 1, 
Schedule L, par. 391, 30 Stat. 187 [U. S. Comp. St. 1901, p. 1670], which 
prescribes that "ail manufactures, of which wool is a component material, 
Bhall be classified and assessed for duty as manufactures of wool," re- 
lates only 'to goods composed of wool and silk, and not to fabrics of wool 
and fiax. 

[Ed. Note. — ^For cases in point, see Cent Dlg. vol. 15, Customs Duties, 
t§ 109-114.] 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision below reversed the assessment of duty by the coHector 
of customs at the port of Boston on an importation by F. T. Walsh. 

See, for affirmance, 154 Fed. — . 
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Note U. S. V. Charles A. Johnson & Company (C. C.) 154 Fed. 752, 
U. S. V. Scruggs, Vandervoort & Barney Dry Goods Co. (C. C.) 147 
Fed. 888, Benoit v. U. S. (C. C.) 150 Fed. 687, Rouss v. U. S., 120 
Fed. 1021, 56 C. C. A. 684, and U. S. v. Slazenger (C. C.) 113 Fed. 

524. . 

Asa P. French, U. S. Atty., and William H. Garland, Asst. U. S. 
Atty. 

Norman W. Bingham, for importer. 

LOWELL, Circuit Judge. This is a proceedirig to review a décision 
of the Board of General Appraisers imposing a duty upon woven fab- 
rics called "lappings" at the rate of 50 per cent, ad valorem under para- 
graph 346 of the tariff act of 1897 (Act July 34, 1897, c. 11, § 1, Sched- 
ule J, 30 Stat. 181 [U, S. Comp. St. 1901, p. 1663]). The fabric has a 
warp ôf flax, and a wéft, or filling, of wool. Flax is the component 
material of chief value. The government contends that the fabric is 
dutiable under paragraphs 366 and 391, Schedules K, L, 30 Stat. 184; 
187 [U. S. Comp. St. 1901, pp. 1666, 1670]. The paragraphs in 
question read as follows : 

"Par. 346. Woven f abrlcs or articles not specially provided for in this aet, 
composed bî flax, hemp, or ramie, or of whicli thèse substances or either of 
them Is the component material of chlef value, welghing four and one-half 
ounces or more per square yard, when containing not more than sixty threads 
to the square inch, çounting the warp and filling, one and three-fourths cents 
per square yard ; containing more thari sixty and not more than one hundred 
and twenty threads to the square inch, two and three-fourths cents per square 
yard ; containing more than one hundred and twenty and not more than one 
hundred and eighty threads to the square inch, six cents per square yard; con- 
taining more than one, hundred and eighty threads to the square inch, nine 
cents per square yard, and in addition thereto, on ail the foregoing, thlrty per 
centum ad valorem: Provided, that none of the foregoing articles in this para- 
graph shall pay a less rate of duty than flfty per centum ad valorem. Woven 
fabries of flax, hemp, or ramie, or of which thèse substances or either of them 
is the component material of ehlef value, including such as is known as shirt- 
ing cloth, weighing less tban four and one-half ounces per square yard and 
containing more than one hundred threads to the square inch, çounting the 
warp and filling, thlrty-flve per centum ad valorem." 

For earlier législation, see Tarifï Act Aug. 27, 1894, c. 349, Schedule 
J, par. 277, ^8 Stat. 530; Tariff Act Oct. 1, 1890, c. 1244, Schedule J, 
par. 371, 26 Stat. 593; Tariff Act March 3, 1883, c. 121, Schedule J, 
22 Stat. 507. 

"Par. 366. On cloths, knit fabries, and ail manufactures of every descrip- 
tion made wholly or in part of wool, not specially provided for in this act, val- 
ued at not more than forty cents per pound, the duty per pound shall be three 
tlmes the duty imposed by this act on a pound of unwashed wool of the flrst 
class ; valued at above forty cents per pound and not above seventy cents per 
pound, the duty per pound shall be four thnes the duty imposed by this act on 
one pound of unwashed wool of the flrst class, and In addition thereto, upon 
ail the foregoing, flfty per centum ad valorem; valued at over seventy cents 
per pound, the duty per pound shall be four times the duty Imposed by this 
act on one pound of unwashed wool of the flrst class and fifty-flve per centum 
ad valorem." 

For earlier législation, see Tariff Act 1894, Schedule K, par. 283, 
28 Stat. 530 ; Tariff Act 1890, Schedule K, par. 392, 26 Stat. 596 ; Tar- 
iff Act 1883, Schedule K, 22 Stat. 508. 
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"Par. 391. Ail manufactures of silk, or of whlch sllk Is the component œa- 
terlal of chlef value, including sueh as hâve Indla-rubber as a component ma- 
terial, not specially provlded for In thls act, and ail Jacquard flgured goods in 
the pièce, made on looms, of which sllli is the component materlal of chief 
value, dyed In the yam, and containing two or more colors In the flUIng, fifty 
per centnm ad valorem : Provlded, that ail manufactures, of whlch wool Is a 
component materlal, sball be classiâed and assessed for duty as manufactureti 
of wool." 

For earlier législation, see Tariiï Act 1894, Schedule L, par. 302, 28 
Stat. 532; TariÉf Act 1890, Schedule L, par. 414, 26 Stat. 698; Tariff 
Act 1883, Schedule L, 22 Stat. 510. 

It is not disputed that, in the absence of paragraph 391, the provi- 
sions of paragraph 346 would control. In eiïect this was decided in 
Hartranft V. Meyer, 135 U. S. 237, 10 Sup. Ct. 751, 34 L. Ed. 110, 
where the controversy concerned the importation of a fabric made part- 
ly of wool and partly of silk. The paragraph of the wool schedule 
there in question was substantially like paragraph 366 of the Dingley 
act, and the paragraph of the silk scale resembled paragraph 346 of 
the Dingley act, with the substitution of silk for fîax. The reasoning 
of the Suprême Court in that case applies to the case at bar. 

Whatever interprétation be given to the proviso of paragraph 391, 
I cannot think that it was intended to control the language of ail the 
other paragraphs of the tariiï act and to make many of them nuga- 
tory, as is contended by the government. Probably the proviso will 
be construed best in accordance with the intention of Congress if it be 
limited to fabrics part of silk and part of woolen. 

The importera hâve made out their case and the décision of the Board 
of General Appraisers is afïirmed. 



UNITED STATES T. B. DE F. WILKINSON CO. 

(Circuit Court, D. Rhode Island. March 26, 1907.) 

No. 2,819 (1,862). 

CJU.STOMS DUTIES— Cl-ASSIFIOATION— FLAX-WOOL PaBBICS. 

The provision in Tariff Act July 24, 1897, c. 11, i 1, Schedule L, par, 
391, 30 Stat 187 [U. S. Comp. St. 1901, p. 1670], "that ail manufactures, 
of wbich wool is a component materlal shall be classifled and assessed 
for duty as manufactures of wool," is limited to said schedule, which 
relates to goods containing sillc, and the classification of fabrics of flax 
and wool sbould be determined without regard to said provision. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

In the décision below, the Board of General Appraisers, on the au- 
thority of a former décision (G. A. 5,728; T. D. 25,431), sustained 
the importers' protests against tlie assessment of duty by the collecter 
of customs at the port of Providence. 

Charles A. Wilson, U. S. Atty. 

Comstock & Washburn (Albert H. Washbum, of counsel), for im- 
porters. 
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BRÔWN, District Judge. The United States seeks a reversai of a 
décision of tlie Board of General Appraisers to the eiïect that the mer- 
chandise in question — "lappings," so called, a woven fabric composed 
of a flax warp and a wool fiUing — is dutiable under paragraph 346 of 
the tariff act of .1897 (Act July 2é, 1897, c. 11, § 1, Schedule J, 30 Stat. 
181 [U. S. Comp. St. 1901, p. 1663]), as a woven fabric of vi^hich flax 
is the component material of chief value, and not under paragraph 366, 
as a manufactured article in part of wool 

I see no reason for disturbing the finding of the board as to the f act 
that flax is the component of chief value. The law of the case is con- 
sidered in the opinion of Judge Lowell in the Circuit Court for the Dis- 
trict of Massachusetts, in United States v. Walsh, 154 Fed. 749, Febru- 
ary 5, 1907 (T. D. 27,921), which relates to the same kind of merchan- 
dise. This décision holds that the proviso of paragraph 391, "Provid- 
ed, that ail manufactures of which wool is a component material, shall 
be classified and assessed for duty _as manufactures of wool," is limited 
to fabrics partly of silk and partly of wool ; in other words, that the 
proviso is to be limited to "Schedule L— Silk and Silk Goods," and is 
not applicable to other schedules. In United States v. Slazenger (C. 
C.) 113 Fed. 524, Judge Townsend is also of the opinion that the pro- 
viso of paragraph 391 is limited to the silk schedule. I agrée with the 
opinion of thèse learnéd judgès. 

The décision of the Board of General Appraisers is affîfmed. 



UNITED STATES v. CHARLES A. JOHNSON & CO. 

(Circuit Court, S. D. New York. January 28, 1907.) 

No. 4,289. 

OusTOMS BuTiES— Classification— Flax-Wool Fabeics. 

Fabrics in chief value of flax, but in part of wool, are dutiable under 
Tarife Act ,Tuly 24, 1897, c. 11, § 1, Scliedule J, par. 346, 30 Stat. 181 [U. 
S. Comp. St. 1901, p. 1663], relatiug to goods "the component material of 
chief value" in which is flax, and not under Schedule K, par. 366, 30 
Stat. 184 [U. S. Comp. St. 1901, p. 1666], relating to cloths "in part of 
\yool." 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision below reversed the assessment of duty by the collector 
of customs at the port of New York. Note U. S. v. Walsh (C. C.) 
154 Fed. 749. 

J. Osgood Nichols, Asst. U. S. Atty. 

Hatch & Clute (Walter F. Welch, of counsel), for importers. 

HAZEU, District Judge. The Board of General Appraisers found 
that the lappings in question were woven fabrics weighing more than 
4| ounces per square yard and counting between 60 and 120 threads 
to thé square inch, composed of flax warp and wool weft; flax being 
the component material of chief value therein. Duty was assessed 
by the collector at 44 cents per pound and 50 per cent, ad valoren; 
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under paragraph 366 of the tariiï act of 1897 (Act July 34, 1897, 
c. 11, § 1, Schedule K, 30 Stat 184 [U. S. Comp. St. 1901, p. 1666]), 
and certain other lappings known as "strong twill lappings" were as- 
sessed for duty at 33 cents per pound and 50 per cent, ad valorem 
under said paragraph 366. The importers protest, and claim hère, in 
view of the findings of fact b}- the Board, that the goods should 
hâve been held dutiable under paragraph 346 (Schedule J, 30 Stat. 
181 [U. S. Comp. St. 1901, p. 1663]) at the rate per pound therein 
specified. Paragraph 366 spécifies the rate of duty "on cloths, knit 
fabrics, and ail manufactures of every description made whoUy or 
in part of wool, not specially provided for," and paragraph 346 
spécifies the rate of duty on "woven fabrics or articles, * * * com- 
posed of flax, hemp, or ramie, or of wliich thèse substances or either 
of them is the component material of chief value." 

The protestants established to the satisfaction of the Board, not- 
withstanding conflicting testimony regarding the analyses of the fabric, 
that the merchandise consisted of a flax warp and wool weft, and that 
the flax was the component material of chief value. This conclusion 
of the Board ought not to be overthrown by this court sitting in re- 
view, unless it was based on obviously unreliable testimony or was 
contrary to the weight of évidence. Myers v. United States (C. C.) 
110 Fed. 940. The record does not indicate that a wrong conclusion 
was reached on the facts presented before the Board; and thereforc 
the principal question for décision is whether the classification by 
the collector under paragraph 366 is more spécifie than the paragraph 
under which the importers claim. The government insists that the 
merchandise is more specifically covered by the words "fabrics and ail 
manufactures of every description made wholly or in part of wool," 
than by the words "woven fabrics * * * composed of flax * * * 
or of which thèse substances or either of them is the component ma- 
terial of chief value," and several cases are cited in support of the 
contention. 

The case of United States v. Altman, 107 Fed. 15, 46 C. C. A. 116, 
upon which stress is laid, is not thought a controlling précèdent. 
In that case the importers contended that the provision for articles 
of wearing apparel of every description composed of cotton or other 
vegetable fiber, or of which cotton or other vegetable fiber is the com- 
ponent material of chief value, was more spécifie. The court, however, 
decidcd that the lace provision was more descriptive. The question 
seems to hâve turned upon the appearance of the corset (the imported 
article), which was attractively trimmed with lace. Judge Lacombe 
thought that the lace feature was paramount, and the words "wear- 
ing apparel * * * made wholly or in part lace, or in imitation o{ 
lace," were more spécifie. 

In Converse v. United States (C. C.) 113 Fed. 817, it was held that 
cotton cloth with small polka dots was dutiable as a fabric made 
wholly or in part of wool, even though the cotton cloth was the 
component of chief value. It is to be observed, however, that, the 
paragraph of the tarifï act under which the importers claimed did not 
contain a provision relating to the component material of chief value, 
as in the case under considération. 
154 F.— 48 



734 15é FBDBBAL BBPORTBB. 

I think it reasonably clear that Congress intended to place a high 
rate oi duty on ail fabrics made wholly or in part of wool; but that 
intention evidently was qualified in the tariff act by the provision for 
the payment of duty at a différent rate upon a fabric made of wool of 
which another substance such as flax was the component material of 
chief value. This view of the act of Congress I conceive to be in 
consonance with the principle enunciated by the Suprême Court in 
Hartranft v. Meyer, 135 U. S. 237, 10 Sup. Ct. 751, 34 L. Ed. 110. 
Hçnce it is thought that the flax provision is more spécifie than the 
provision for fabrics made wholly or in part of wool. 

The décision of the Board is therefore affirmed. 



SWEET V. G. W. BROMLEY & CX). 

(Circuit Court, B. D. Pennsylvanla. June 12, 1907.)! 

No. 12, April Session, 1907. 

1. CoPTBiGHT— Suit fob Infeingementv-Pbeliminaet Injunction. 

Onder the rule that, to warrant the granting of a prellminary Injuno 
tlon, the facts must be clear, and the equities growlng out of them In no 
doubt, such an Injunction will net be granted In faror of one of two rival 
publishers of Information respecting real estate transfers in a city to re- 
strain the sale of a publication by the other, on the ground that it con- 
talns plrated copyrlghted matter, where the piracy Is denied, as well as 
the right of oomplainant to copyright the matïer, and a counter charge 
of piracy is also made in the same connection, and where, moreover, the 
alleged infrtnging publication is a year old. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 11, Copyrights, g 78.] 

2. Same— Future Nuubebs of Périodical. 

Nor will a prellminary InjUnctlon be granted to restraln Infrlngement of 
the copyright of future numbers of a périodical publication which hâve 
not yet been published or copyrlghted. 

3. Same— Inspecifio ob Aboumentative Injunction. 

Semble, that an Injunction simply in terms restrainlng the défendants 
from making any unlawful use of the complalnants' publication would be 
open to the objection that it was arguinentative and inspeciflc; the de- 
fendants being entitled to be informed with rèasonable certainty of what 
they are forbidden to do. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 11, Copyrights, { 79J 

In Equity. On motion for preliminary injunction. 

Joseph Day Lee, for the motion. 

Charles N, Butler and Francis C. Cantrell, opposed. 

ARCHBALD, District Judge.* Whatever may appear when it 
cornes to a final hearing, the case as it stands is not one for a pre- 
liminary injunction. In order to warrant that, as is well known, the 
facts must be clear, and the equities growing out of them in no doubt, 
which cannot be said at présent of -what we hâve hère. The défend- 
ants deny the piracy charged. They also question the right of the 
complainant to copyright the matters in controversy^ As to a large 
part of them at least, the notice of copyright, necessary to secure the 

1 Spécial ly assigned. 
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protection of the law, admittedly was not given. A countercharge of 
piracy from certain copyrighted works of the défendants, in the same 
connection, is made. And the main publication sought to be enjoined 
is over a year old, suggesting that no great injury is likely to resuit 
from delay. There are also a number of minor matters, which may 
need to be looked into, to which it is not necessary to refer. Nor can 
't be said that the issues so made are merely for the occasion, and 
without substance; the only purpose being to raise a doubt and so 
escape. It is true that, by the répétition of mistakes in the défend- 
ants' work, some of which were designedly made by the complainant, 
there is proof of an appropriation, which a mère déniai, or the as- 
sertion of independent recourse to original sources of information, 
hardly overcomes. And in this essential particular the complainant's 
case is more satisfactory than in others. It is true also that a pre- 
liminary injunction to restrain the publication of current and coming 
sheets of the défendants' periodical, by which the record of real es- 
tate transfers is brought down to date, might call for immédiate ac- 
tion, where the enjoining of the sale of the "Owners Guide," issued 
in 1906, which they supplément, would not. But the other matters 
remain, and require more considération than can be given on motion, 
at the threshold of the case, with the facts only partially and im- 
perfectly developed. The case in its nature also is one which calls 
for great care. The parties, as it appears, are rivais in the business 
of furnishing information as to real estate transfers in the city of New 
York to the building trade. By the injunction now sought, the court 
is asked to tie the hands of the one, for the benefit, or at least at the 
instance, of the other, and that, as to alleged piracies, which hâve been 
long standing, open, and well known. It may be that, in the end, this 
will hâve to be done, but not now, without the clearest showing, lest 
the court thereby lend itself to the mère securing of a business ad- 
vantage. 
The motion for a preliminary injunction is overruled. 

On Renewal of Motion. 
(July 9, 1907.) 

Ernest Howard Hunter (Joseph Day Lee, with hîm), for the motion. 
Charles N. Butler (Francis C. Cantrell, with him), opposed. 

ARCHBALD, District Judge.* The motion for a preliminary in- 
junction, which was recently refused, is renewed; the piracy, as it is 
charged, being continued, and that which is now asked for being limit- 
ed to current and coming publications. Assuming that the appropri- 
ation of the complainant's work is established by the répétition by de- 
fendants of intentional errors, made by the complainant for the pur- 
pose of détection, there is still considérable dififîculty in dealîng with 
the subject. The problem is to reach and prevent future acts of in- 
fringement, such as are aimed at. But as to thèse it is to be observed 
that it is only copyrighted matters that are protected, and not, there- 
f ore, until there has been an actual publication and proper steps taken 

1 Specially «sslgned. 
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to copyright it, is a case presetjted in wliich the court can interfère. 
In advance of this, it would hâve to be assumed, not only that the com- 
plainant would duly copyright his work and give notice of it, bnt that 
the défendants would continue to draw upon it, notwithstanding the 
warning so given. The facts from whicli the complainant's jists of 
Tea,ï estate transfers are made up are also public, and therefore.open 
to the défendants, provided they gather the information for them- 
selves from original sources, and do not appropriate the protected work 
of the complainant. 

It,is out of thèse features that .the difïiculty àrises. Jt issuggested 
that theyr may be met. and obviafed by simply restraining the de- 
fendants from makingany unlawful use of the compilation which the 
complainant publishes. ^ But the défendants are entitled to be infofmed 
with reasonable certainty of what they are forbidden to do. Swift 
V. United States, 196 U-S. 375, 401, 25 Sup. Ct. 276, 49 L. Ed. 518. 
And an- injunction in this form would be open to the objection that 
it was àrgumentative and inspecific. So also would an order, pro- 
hibiting ttem from making use of any duly copyrighted matter from 
the publication referred to, which not only would hâve to assume, as 
just pointediout, that. the complainant would copyright his work, 
but wooild âlso throw upon the défendants theduty of determining 
whether :he had done so. Even if ail this were overcome, there would 
stili be;.the counter charge of infringement, set up by the défendants, 
to whtch allusion was made in the former opinion, which, although 
not so definite as it might be, is not without weight in the général con- 
sidération; it being hardly to be expected that a court of equity would 
enforce in favor of the complainant a law which he himself disregards, 
if that in fact be the case. 

Under ail the circumstances, I do not see my way to allow even the 
modified form of injunction which is asked for, and the motion is 
therefore refused. 



SAMSTAG & HILDER BROS. CO. v. UNITED STAÏES. 

(Circuit Court, S. D. New York. June 11, 1007.) 

No. 4,394. 

CusToiis DuTiES— Classification— FiGTiRES of Animai.s— Toys. 

The provision for toys in Tariff Açt July 24, 189",. c. 11, § 1, Schedule 
N, pài^. 434, 30 Stat. 192 [U. S. Comp. St. 1901, p. IGTC], does not include 
figures o'f animais, single or groups, which are known in trade as métal 
novelties, . and are generally nsed as mautèl or cabinet ornaments, but are 
dutiable under paragraph 103. 

On Application for Review of a Décision of the Boai'd of United 
States Genei'alAppraisers. 

Comsjtock & Washburn (J. Stuart Tompkins, of counsel), for im- 
porters. , ,, 

D. Erank Lloyd, Asst. U. S. Atty. 

MARTIN, District judge. This is an appeal by the importers from 
the Board of United States General Appraisers sitting at the port of 
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New York. The merchandise consists of métal figures in the form of 
horses, deer, etc., singly and in groiips. Tiie collector assessed duty 
thereon at the rate of 45 per cent, ad valorem under the provisions of 
Tarifï Act July 24, 1897, c. 11, § 1, Schedule C, par. 193, 30 Stat. 167 
[U. S. Comp. St. 1901, p. 1645], as articles of métal not specially pro- 
vided for. The petitioners claim that they are dutiable as toys at ?>■> 
per cent, under Schedule N, par. 418, SO'Stat. 191 [U. S. Comp. St. 
1901, p. 1674]. 

Considérable testimony has been taken since the Board of General 
Appraisers passed upon the case. I find from ail the évidence sub- 
mitted that the articles in question are generally known in trade as 
"métal novelties," and generally used as mantel or cabinet ornaments. 
They are not designed for or in gênerai use by children as toys, and 
are not within the provisions of paragraph 418, and therefore not 
specially provided for ; and, being composed of métal, they corne with- 
in the provisions of paragraph 193. 

The décision of the Board of General Appraisers is affirmed. . 



In re W. J. I^LOYD & CO. 

(District Court, E. D. North Oarolina. June 19, 1007.) 

Bankruptcy— Partnership— Mkmbeks of Firm— Exemptions. 

Where a miuor, though having eontributed to the capital of a flrm, did 
not particlpate m the assignment wlilch constltuted the act of baiikruptcy, 
nor take auy part in any of the flrm's transactions, and was not a part- 
ner as to creditors, he was not entitled to an exemption allowauce ont of 
the Personal property of the estate. 

J. D. Grimes, W. C. Rodman, and N. L,. Simmons, for bankrupt. 
A. D. McLean, J. C. Meekins, Jr., and C. H. Harding, for creditors. 

PURNELL, District Judge. At the hearing before the référée, 
W. D. Floyd, a minor, son of W. J. Floyd claimed, or it was claimed 
for him, that he was a member of the firm of W. J. Floyd & Co. and 
eontributed $2,500 to the capital stock of the firm ; that amount having 
been given him by his mother, the wife of W. J. Floyd. He did not 
participate in the assignment, the act of bankruptcy, for which the ad- 
judication was made, his name does oot appear on the bill or letter 
heads, nor is there any other évidence of his being a member of the 
firm. In short, he seems to hâve been, and assented to being, ignored 
in ail firm transactions. Any contract he might hâve entered into in 
this behalf would hâve been voidable at best. As a member of the 
firm, his name was never mentioned when seeking crédit, and after 
hearing ail the testimony the référée has decided Wayne D. Floyd was 
not a member of the firm so far as the rights of creditors are concerned. 
Crédit was never extended, as far as the record discloses on his ac- 
count, but he now claims a personal property exemption out of the 
assets of the firm. The relationship of minors to the courts of bank- 
ruptcy was discussed bv this court in Re Duguid, 100 Fed. 274, 3 Am. 
Bankr. Rep. 794, cited in Collier 63,- 100, and 101, and in Loveland 
on Bankruptcy 172, 183, 294, 298, 299, 306, 492, 539. A citizen of 
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North Carolina, member of a partnership, is not entitled to the personal 
property exemption out of partnership assets unless ail the partners 
consent, but, not being a partner, he could not claim this exemption. 

The décision of the référée that Wayne D. Floyd was not a member 
of the firm of W. J. Floyd & Co., and is not entitled to a personal prop- 
erty exemption out of the assets of the firm, is affirmed. 



THE BLACKHBATH. 

(District Court, S. D. Alabama, S. D. July 13, 1907.) 

No. 1,012. 

1. Shipping— Négligent Navigation— Destruction or Beacon. 

The rule that a moving vessel Is presumably in fault for a collision witli 
one at anchor and wlthout fault, and can only exonerate herself by sliow- 
ing that the collision was the resuit of inévitable accident, applies with 
greater force to a collision with a stationary object flxed in the land In 
the bottom of the water, such as a beacon. 

2. SaME— LlABILITY or VESSEL— INEVITABLE ACCIDENT. 

Inévitable accident, which will exonerate a vessel from liability for a 
collision, or for a destruction of property, does not mean an accident 
which was unavoidable under any circumstances, but one which could not 
be prevented by the exercise of ordinary care, caution, and maritime skill. 

3. Same. 

The destruction of a government beacon. which was stationary on a 
derrick constructed on piles ou the slde of the Mobile Ship Ctiannel by 
a steamship, which came into collision with it when eoming up the chan- 
nel against a strong ebb tide, n freshet in the river, and a north wind. 
Jield to hâve been due to an errer of judgment or want of proper skill or 
attention on the part of the harbor pilot, who was navigatiug the ship, in 
failing to stop and let go the anehor In time to avoid the collision when he 
found, she did not answer to her helm, for which fault the ship was liable. 

4. Admibalty— Procédure— Adjudication of Collatéral Issues. 

In a- suit in rem against a ship to recover for the destruction of a 
beacon, for which she was held in fault, the court will not adjudieate 
a claim by the claimant of the ship against the pilot, who was in charge 
of her navigation, but will leave such claim t» be determined in an in- 
dèpendent suit 

In Admiralty. 

Wm. H. Armbrecht, for libelant. 

Pillans, Hanaw & Pillans, and Stevens & LyonS, for claimant. 

TOULMIN, District Judge. This is a suit by the libelants to re- 
cover damages for the loss of a beacon, being one of the Mobile Ship 
Channel lights belonging to libelants, and which was destroyed by the 
collision of said steamship Blackheath with said beacon. The ship was 
steaming up said channel to the port of Mobile, in the charge of and 
navigated by a Mobile bar pilot, in the forenoon of January 34, 1903. 
There was a north wind blowing at the time, a freshet in the river, a 
strong ebb tide, and an eddy in the river caused by a large Italian brig 
aground in the channel and lying almost fore and aft therewith, but 
someWhat nearer the west than the east side thereof . There was room 
snfficient on either side of said brig for the passage of vessels of the 
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size and draft of the Blackheath, but in the then conditions of the 
current and eddy it was more or less hazardous to attempt to do so. 
The beacon was some 450 or 500 feet dovvn the channel towards the 
Gulf and on the west side of the channel. It was stationary and on 
a derrick constructed on piles which were driven in about 15 feet of 
water some 20 feet in the bottom of the.south or west side of the 
channel. 

The libelants claim that the collision and conséquent loss was occa- 
sioned by the négligence, want of skill, and improper conduct of the 
persons navigating said steamship. The défense set up is, in substance 
and efïect, inévitable accident, caused by the conditions mentioned as 
to current, tide, eddy, etc. 

"A vessel in motion is required to keep out of the way of a vessel 
at anchor, if the latter is without fault. unless it appears that the col- 
lision was the resuit of inévitable accident; the rule being that the 
vessel in motion must exonerate herself from blâme by showing that 
it was not in her power to prevent the collision by adopting any 
practicable précautions." The Virginia Ehrman, 97 U. S. 309-315, 
24 L. Ed. 890 ; The D. H. Muller, 70 Fed. 878, 23 C. C. A. 597. The 
one ship ought to be able to get out of the way of the other ship if she 
sees her ; and the other is a helpless thing, which cannot do anything. 
This rule must apply with greater force to a stationary object fixed to 
the land in the bottom of the water, as in the case of the beacon in ques- 
tion. "Inévitable accident," in a case of this description, means that 
the parties charged with fault hâve endeavored, by every means in 
their power, with due care and caution and a proper display of nautical 
skill, to prevent the occurrence of the accident. The Mabey, 14 Wall. 
204, 20 L. Ed. 881. "Inévitable accident" does not mean an accident 
unavoidable under any circumstances, but one which the party accused 
cannot prevent by the exercise of ordinary care, caution, and maritime 
skill. The question then is : Was the accident in this instance an 
"inévitable accident"? Could it hâve been prevented by the exercise of 
ordinary care, caution, and maritime skill ; or, in other words, was 
the pilot navigating the Blackheath guilty of any fault? 

The occupation or employment of a pilot of a vessel. is one requir- 
ing skill. His occupation and situation implies skill and knowledge 
of the waters he undertakes to navigate — knowledge of the channel, 
the current, tides, shoals, etc. St. Bt. New World v. King, IG How. 
(U. S.) 469, 14 L. Ed. 1019. It is well settled that the failure to 
exert that needfnl skill and knowledge, either because it is not pos- 
sessed, or from inattention or error of judgment, is a fault. St. Bt. 
New World v. King, supra; Mary S. BÏee.s (D. C.) 120 Fed. 44, and 
authorities cited therein; Citv of Maçon, 121 Fed. (588, 58 C. C. A. 
434. 

The pilot was not an insurer, but he was bound to bring to the 
performance of the duty he assumed reasonable skill and care, and 
to exercise them in everything relating to the work he had undertaken 
until it was accomplished. The évidence shows that he first saw the 
brig aground when the steamship was about a mile from and belo\\' 
the beacon; that he knew how wide the channel was; that he knevv 
there was a strong ebb tide, a freshet, and a north wind blowing, but 
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did not actually know of the eddy, or at least the extent of it; that 
wlien he first savv the brig in the channel he slowed the ship down with 
just enough headway to give good steerage. It does not clearly 
appear from the évidence exactly when the order to port the wheel was 
g'iveri ; ' but there is évidence which tends to show that when the ship 
got in about half her length of the beacon it was seen that she did not 
answer to her hehn, which had theretofore been put to port, and, per- 
haps, hard to port. The pilot then ordered the engine "full speed 
ahead, to give more power against her rudder to make her steer 
better." The weight of évidence is that the ship ran head on into and 
over the beacon, entirely destroying it. It also appears that about the 
time the ship struck the beacon, or nearly so, the order for "full speed 
astern" and to let go the anchor wàs given. This seems to hâve been 
the prbper thing to do, but it came too late to avoid the collision. The 
failure of the pilot, when he lost control of the ship, or saw that she 
did not answer her helm, to stop and let go the anchor before she had 
approached so near the beacon as to' render any efforts then to avoid 
the collision futile, and his conduct in putting the ship "full speed 
ahead" when he did, where she was in such dangerous proximity to the 
beacon, were errors, if not more than errors— a fault. Conceding that 
he knew the existing conditions, and what were the proper things to be 
done, as shown by the évidence, he should hâve governed himself ac- 
cordingly, and acted with greater promptness in the exécution of those 
things. The évidence, in my opinion, shovi's a clear error of judgment, 
if not a want of proper skill, or inattention to his duty and to con- 
séquences, on the part of the pilot. The ship is answerable for the 
faults of the pilot. The China, 7 Wall. 53, 19 L. Ed. 67. A decree 
will be entered in favor of the libelants for $1,100. 

The claimant of the ship, subséquent to the filing of the libel in this 
case, filed a pétition, alleging that if the collision occurred through 
any fault or négligence chargeable to the ship, the same was the fault 
or négligence of the pilot, George Godbold, committed by him in the 
business and calling of piloting said ship up said channel of Mobile 
Bay, and prayed that said Godbold be made a party to this suit and 
proceeded against with said vessel, .and that such decree be rendered 
by the court as to law and justice may appertain. Said Godbold was 
cited and appeared in défense of the suit. He, however, has not been 
proceeded against by the libelants. The court does not deem it its 
duty, or feel called on in this suit, to adjudicate any claim or supposed 
claim, which the owners of said ship may hâve against said Godbold as 
pilot for his négligence or fault in the navigation of the ship, and for 
which the ship is held chargeable in this suit. The court therefore 
does not hère décide or express any opinion on the validity of such 
claim and the liability of the pilot thereon. 

The claimant's pétition will be dismissed, but without préjudice to 
his right to brmg suit on such claim, as he may be advised. 

Let an order be entered in accordance with this opinon. 
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JOHNSON V. CHAWFORD & YOTHERS. r 

(Circuit Court, Middle District Pennsylvania. Marcli 15, 1907.) 
No. 34, Oclobcr Terra, 190.^. 

1. Courts— FEDERAL Courts^-Pedeeal Question— State Décisions. 

Wlietlier a state statute autlioriziug arrest of a jutlsmcut debtor on cer- 
tain grounds aftor tlie returu of au exécution unsatislied lias been super- 
seded by the fédéral bankruptcy law is a fédéral question, as to wliich 
State décisions are merely advjsory. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 954. 

Conclnsiveness of judginent between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478 ; Union & 
Planters' Bank v. City of ilempbis, 49 O. C. A. 408.] 

2. Samb — State Writs — Warrant of Abrest— Issuance by Fedebal Court — 

Statutes. 

Act Pa. July 12, 1842 (P. L. 339), authorizing the issuance of a warrant of 
arrest against a judgment debtor for specifled causes after tlie return of an 
exécution unsatisfied, may be enforced by the fédéral courts sitting in 
such state under Rev. St. § 716 [U. S. Comp. St. 1901, p. 580.1, authorizing 
fédéral courts to issue writs of scire facias and writs net specially provid- 
ed for by statute, which may be necessary for the exercise of their re- 
spective jurisdietions, agreeable to the usages and purposes of law, and 
section 916 [D. S. Comp. St. 1901, p. 684], declaring that a party recover- 
ing a judgment in any common-law case in any Circuit or District Court of 
the United States shall be entitled to similar remédies on the sanie as he 
would be entitled to in a state court. 

3. Bankeuptoy— State Insolvency Laws— Suspension. 

State insolvency laws are suspended by the bankrupt act of 1898 only so 
far as the two are in conflict, and in so far as the bankruptcy law covers 
and supplies what is undertaken to be disposed of by the state law. 

4. Same— Assignment fob Cbeditors. 

A voluntary assignment for the beneflt of creditors, thougli forming part 
of the gênerai insolvency System of a state being valid at conimon law, may 
be carried ont notvv-ithstanding the fédéral bankruptcy act, unless such as- 
signment is directly called in question by a pétition in bankruptcy. 

5. Same — Arrest of Judgment Debtob Under State Statute — State In- 

solvency Law — Suspension by Bankruptcy Act. 

The right to arrest a judgment debtor for specifled causes conferred 
by Act Pa. July 12, 1842 (P. L. 339), was not taken away by the bank- 
ruptcy act of 1898 (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 
1901, p. 3418]), even though the insolvency laws of the state (in efCect 
made a part of the remedy) were superseded thereby ; the right of 
the judgment debtor to relief therefrom, either before or after commit- 
ment, by assigning his property for the beneflt of creditors, agreeable to 
the provisions of such insolvent laws, being written into the statute 
allowing his arrest, and so being preserved to him, notwithstanding that 
the insolvency laws themselves were superseded, and, even if this were 
not so, the debtor being entitled to the same relief by resort to the 
bankruptcy act by which the provisions of the insolvent laws were sup- 
plied. 

6. Prisons— Incarcération of Fédéral Pbisonebs. 

A fédéral prisoner may be incarcerated in any of the jails of the dis- 
trict. 
(. Courts— FEDERAL Courts— Pbocedure— Execution— Abbest of Judgment 
Debtob— Baii^—Jubisoiction of Couet Commissionebs. 

Under Rev. St. § 991 [U. S. Comp. St. 1901, p. 709], providing that al! 
proceedings for discharge from arrest or Imprisonment on mesne or final 
process shall be had before one of the commissioners of the Circuit Court 



762 ' 164 FEDiERAIi REPORTBK. 

for the aistrlct In whlch the défendant Is held, where a Jndgment debtor 
was arrested on a wrlt Issued ont of the fédéral court on the ground that 
he had property which he refused to apply to a judgment against him, ail 
proceedingB to secure hls release after comraitment other than by pétition 
lu bankruptcy must be taken before a United States commissloner. 

Rule to Quash Warrant of Arrest. 
See 144 Fed. 905 ; 154 Fed. 769. 

Seth T. McCormick, for the rule. 

A. L. Cole and C. H. McCauley, opposed. 

ARCHBALD, District Judge. On January 11, 1906, the plaintiff 
recovered a judgment of $27,710.60 against the défendants in an ac- 
tion of assumpsit for timber sold ; and, having failed to obtain satis- 
faction by exécution, on December 20, 1906, filed an affîdavit charging, 
in substance, that the défendants had money and property which they 
fraudulently concealed and refused to apply to the payment of the 
judgment, and thereupon secured a warrant of arrest under the act 
of assembly of July 12, 1842 (P. L. Pa. 339). Upon this, one of 
the défendants, Crawford, was apprehended, and, having been brought 
into court, has moved to quash the writ upon the ground that in the 
présent state of the law it is not authorized; the right to file a bond 
to take the benefit of the insolvent laws of the state being an essential 
part of the proceedings, and, having been suspended by the passage 
by Congress of the bankruptcy act of 1898, the right to the writ 
falls with it. The motion is justified by the case of Commonwealth 
V. O'Hara, 6 Phila. 402, where it was held that a warrant of arrest 
under the act of 1842 could not be prosecuted in the face of the ex- 
isting bankruptcy law, the insolvent laws of the state being thereb) 
made inoperative. But it was held, on the other hand, in Gregg v. 
Hilsen, 12 Phila. 348, by a court of equal authority, just the con- 
trary of this, that nothing short of actual proceedings in bankruptcy 
would prevent a recourse to the writ ; and the question may there- 
fore be regarded as an open one. The further position taken in the 
O'Hara Case, that the writ was obnoxious to the bankruptcy law and 
so not allowable, because it would enable the exécution créditer to 
obtain a préférence, is an objection which would equally apply to a fi. 
fa. or other process to enforce the collection of a judgment, and is, 
of course, not tenable. Chandler v. Siddle, 3 Dill. 479, Fed. Cas. 
No. 2,594; Berthelen v. Betts, 4 Hill (N. Y.) 572; In re Hoskins, 
Crabbe, 466; Ex parte Wintemitz, 18 Pittsb. Leg. J. (N. S.) 61. And 
in Scully :v. Kirkpatriçk, 79 Pa. 324, and Hubert v. Horter, 81 Pa. 
39, the writ was sustained notwithstanding bankruptcy, which nég- 
atives any sijch idea; the fact that the debts there were not dis- 
charged being immaterial. This is a fédéral question, however, and 
must be decided on principle ; state décisions at the best being merely 
advisory. . 

The act of the Législature by which the warrant of arrest is glv- 
en, in substance, provides that in ail civil cases, where a party cannot 
be arrested or imprisoned, it shall be lawful for the plaintifif, having 
begun suit or obtained judgment, to apply for a warrant to arrest 
the défendant, upon proof by affidavit that he is about to remove any 
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of his property out of the jurisdiction of the court witli intent to de- 
f raud his creditors ; or that he lias property which he fraudulently 
conceals, or money or property which he unjustly refuses to apply 
to the payment of the judgment rendered against him; or that he has 
assigned, removed, or disposed, or is about to assign, remove, or 
dispose, of his property with Hke fraudulent intent; or that the debt 
in suit was fraudulently contracted. And, the défendant having been 
thereupon brought in, if the judge by whom the writ was allowed is 
satisfied that the charges made in the affidavit are substantiated, and 
that the défendant has done or is about to do any of the acts com- 
plained of, he shall commit him to'the jail of the county in which the 
hearing is had, to be there detained until he shall be discharged by law : 
provided that he shall not be committed, if he pays the debt or de- 
mand with costs, or gives satisfactory security to pay the same with 
interest, within 60 days, if the demand is in judgment and the time 
allowed for a stay has expired ; or gives bond, with sufficient sureties, 
that he will not assign or remove his property, where that is the fraud- 
ulent design charged; or gives like bond to apply within 30 days to 
the common pleas of the county for the benefit of the insolvent laws 
of the State, and to comply with the requirements of such laws, and, 
failing to obtain a discharge, shall surrender himself to the jail again. 
After having been committed, he may also be relieved from custody 
upon judgment being rendered in his favor in the pending suit, or' 
upon assigning his property and obtaining a discharge in due course, 
or by paying or securing the demand with costs, or upon giving either 
of the bonds mentioned as aforesaid. In taking the benefit of the 
insolvent laws, either before or after commitment, the défendant is 
required, as to the matters set forth in his pétition, the notice to be 
given to creditors, the oath to be administered to him, and ail things 
touching his property, to proceed agreeably to the provisions of the 
act of June 16, 1836 (P. L. 729), entitled "An act relating to insolvent 
debtors" ; the trustée to whom the assignment is made being given 
the same powers and duties, creditors the same rights and remédies, 
a discharge the same effect, and the défendant made liable civilly 
and criminally the same as if the provisions relating thereto were in 
the warrant of arrest act fully and at length enacted. Turning to the 
act of 1836 for a better understanding of thèse provisions, it appears 
that in his pétition to the court for the benefit of the insolvent laws 
the debtor is to make a statement under oath of ail his property and 
efïects and of the debts he owes, giving the names of his creditors, 
the amounts due to each of them, the nature of the indebtedness, and 
the causes of his insolvency. And a time for a hearing thereon having 
been fixed, and due notice given to creditors, he is thereupon to exhibit 
to the court a just and true account of his debts, crédits, and estate, 
producing, if required, his books and papers relating thereto, and 
answering ail questions that may be put to him touching the same; 
and having taken an oath to deliver up ail his possessions, and deny- 
ing any transfer or conveyance in fraud of creditors, he is to ex- 
écute an assignment thereof to a trustée for the benefit of creditors, 
being thereafter relieved and discharged from liability to imprisonment 
by reason of any judgment or decree for the payment of money or for 
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any debt or damages before that contracted, occasioned, or accrued, 
but property subsequently acquired is still to be liable, although after 
obtaining a discharge it may, by order of court, on consent of a 
inajority in number and value of creditors, be made exempt from ex- 
écution for seven years as to any previously existing debt or cause of 
action. It is further made the duty of the trustée to collect and con- 
yert the property so turned over to him, and, having accounted there- 
for, to distribute the same to creditors, under the direction of the 
court, upon due proof made of their respective claims. This in a 
gênerai way was the System of_ insolvency prevailing at the time 
the act of 1842, authorizing a warrant of arrest was passed. More 
recently by act of June 4, 1901 (P. L. 406), there has been a revision 
and amplification of the law, modifying in some respects the pro- 
visions of the act of 1836 which is in terms repealed; but, being in 
the main the same, the most important diift'erence being that vohmtary 
assigriments for the benefit of creditors, as well as those made after 
arrest upon civil process are provided for, and that creditors, upon 
accepting a dividend from the insolvent estate, are required to ex- 
écute releases. So stood the law at the time the warrant of arrest 
in the case in hand was issued. 

That, under the circumstances and subject to the conditions named 
in the sta;tute, the right to such a warrant exists in the fédéral, the same 
as in the state courts, there can be no serious question. As a remedy 
by exécution to reach the property of the debtor given by the state 
law, it either is carried into the fédéral law, as provided by section 
916 of the Revised Statutes [U. S. Comp. St. 1901, p. 684] ; or, being 
sanctioned by the state statute and so being agreeable to the usages 
and principles of law, it is to be regarded as a writ, which, although 
not specifically provided for by act of Congress, is capable of being 
adopted as necessary for the full and complète exercise of the juris- 
diction of the fédéral courts, within the meaning of section 716. It 
stands in fact much the same as a capias ad satisfaciendum, of which 
it may be considered as only another form. Wayman v. Southard, 
10 Wheat. 1, 6 L. Ed. 253 ; Bank v. Halstead, 10 Wheat. 51, 6 L. Ed. 
264; Ex parte Boyd, 105 U. S. 647, 26 L. Ed. 1200; Lamaster v. 
Keeler, 123 U. S. 376, 8 Sup. Ct. 197, 31 L. Ed. 238 ; U. S. v. Arnold, 
69 Fed. 987, 16 C. C. A. 575 ; Stroheim v. Deimel, 77 Fed. 802, 23 C. 
C. A. 467. Of course, it goes into the fédéral law, if at ail, with ail 
its essential incidents, and the method of procédure marked out with 
regard to it by the state statute has there fore to be substantially fol- 
lowed. And the défendant, after having been taken into custody, and 
being about to be committed, having the right, as a part of it, to be 
released upon giving bond to take the benefit of the insolvent laws, 
or at least agreeably to the provisions of thèse laws, if this right is 
to be regarded as inhering in the remedy, and has been taken away 
by the passage of the bankruptcy act, as argued, without anything 
else being supplied, the right to the writ itself is also therewith neces- 
sarily abrogated. 

That the right to relief agreeably to the insolvent laws of the 
state, either before or after commitment, inheres in the remedy, 
can hardly be doubted. This alternative is expressly given by the 
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statute; it being declared that the défendant, upon the facts on 
which the writ is predicated having been found against him, shall 
not 1 3 committed, if he shall enter into a bond to the plaintifif to apply 
within 30 days for the benefit of thèse laws, and shall comply in ail 
respects with their requirements ; or, in default thereof and failing to 
obtain a discharge, shall surrender himself into custody again. It 
must be assumed that the Législature, in allowing the writ, would not 
hâve sanctioned it upon any other terras ; and the measure of relief 
which is so afiforded being thus in contemplation, as an essential part 
of the proceedings, they are left incomplète and dismembered without 
it. In this respect, it differs from the case of a ca. sa. the right to be 
discharged from custody, which is there given by resort to the in- 
solvent laws, being a separate and independent statutory provision, as 
to which, if it is taken away or suspended by the passage of a bank- 
ruptcy act, the défendant is simply left without the opportunity to be 
released which would otherwise be afforded him. Steelman v. Mat- 
tix, 36 N. J. Law, 344; In re Rank, Crabbe, 493, Fed. Cas. No. 11,566. 
It is to be noted, however, that thèse observations do not apply where 
the fraudulent design charged, upon which the warrant of arrest is 
allowed, is that the défendant is about to remove bis property out 
of the jurisdiction of the court with intent to defraud his creditors ; 
the alternative, in order to escape commitment, where that is the fact, 
being simply that he shall give bond not to remove it nor to prefer 
other creditors. Neither are they applicable where the défendant 
gives security to pay the debt or demand with interest and costs, within 
60 days if it is in judgment and the time for a stay has expired, or, if 
not in judgment, within a like period after it shall hâve been recov- 
ered, in either of which cases the superseding of the insolvènt laws 
by a bankruptcy law is of no conséquence, and the right to the writ 
therefore as to them is beyond controversy. 

It is also, of course, unquestioned that state insolvency laws, wheth- 
er a discharge of the debtor from his liabilities is thereby provided for 
or not, are superseded and suspended by the passage of a fédéral bank- 
ruptcy law; the authority of Congress on the subject being paramount. 
Sturges v. Crowninshield, 4 Wheat. 122, 4 L. Ed. 529 ; Ogden v. Saun- 
ders, 12 Wheat. 213, 6 L. Ed. 606; Tua v. Carrière, 117 U. S. 201, 6 
Sup. et. 565, 29 L. Ed. 855 ; In re Salmon (D. C.) 143 Fed. 395 ; In re 
International Coal Mining Co., 143 Fed. G65 ; Harbaugh v. Costello, 184 
111. 110, 56 N. E. 363, 75 Am. St. Rep. 147 ; Parmenter Mfg, Co. v. 
Hamilton, 172 Mass. 178, 51 N. E. 529, 70 Am. St. Rep. 258 ; In re Rey- 
nolds, 8 R. I. 485, 5 Am. Rep. 615 ; Potts v. Smith Mfg. Co., 25 Pa. 
Super. Ct. 206. Only, however, as the two conflict, is this true, and 
it is only, therefore, where the bankruptcy law covers and supplies 
that which is undertaken to be disposed of by the state law, that the 
latter must give way. It does not apply, for instance, to voluntary 
assignments for the benefit of creditors, although forming a part of 
the gênerai insolvency System of the state and regulated to a certain 
extent by statute ; it being held that, as thèse are good at common law, 
they are to be carried out and given efïect unless they are directly 
called in question bv a pétition in bankruptcy. Maver v. Hellman, 
91 U. S. 496, 23 L. Éd. 377; Boese v. King, 108 U. S'. 379, 2 Sup. Ct. 
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765, 27 L. Ed. 760 ; Beck v. Parker, 85 Pa. 363, 3 Am. Rep. 635 ; 
Reed v. Taylor, 33 lowa, 309, 7 Am. Rep. 180 ; In re Sievers (D. C.) 
91 Fed. 366. The same is true, also, of proceedings given by statute 
to wind up the affairs of an insolvent corporation by the appointment 
of a receiver (In re Watts & Sachs, 190 U. S. 1, 33 Sup. Ct. 718, 47 
L. Ed. 933 ; In re Wilmington Hosiery Co. [D. C] 130 Fed. 180) ; 
and 80 is it as to debts and claims which are not discharged by bank- 
ruptcy (Scully v. Kirkpatrick, 79 Pa. 334, 31 Am. Rep. 63 ; Hubert v. 
Horter, 81 Pa. 39; Ex parte Winternitz, 18 Pittsb. Leg. J. [N. S.] 
61) ; as well as to those persons whose debts do not aggregate the 
requisite amount ( Shephardson's App., 36 Conn. 33) ; or who are not 
subject to proceedings, such as wage-earners, farmers, and corpora- 
tions not made specifically liable (Rittenhouse's Estate, 30 Pa. Super. 
Ct. 468). Neither, as it has been held, does the existing bankruptcy 
law meet the case of an absconding debtor, so as to prevent the issu- 
ing of a domestic attachment. McCullough v. Goodhart, 8 Dist. (Pa.) 
378. Poor debtor laws, and those which provide for the release of in- 
solvent convicts, would seem to be in the same situation; the bank- 
ruptcy law having no provision adapted to thèse cases, and the parties 
to whom they apply being, otherwise, left without remedy. Jordan 
V. Hall, 9 R. I. 319, 11 Am. Rep. 345. And, notwithstànding the 
concession made above, not a little could also be said in favor of those 
insolvent laws, such as the act of 1836, which merely provide means 
for relieving from custody a debtor who has been arrested upon civil 
process without undertaking to discharge him from his liabilities. 
Steelman v. Mattix, 36 N. J. Law, 344; In re Rank, Crabbe, 493, 
Fed. Cas. No. 11,566 ; Sullivan v. Hieskell, Crabbe, 535, Fed. Cas. No. 
13,594. Subject to thèse exceptions, however, but without losing sight 
of their significance, the insolvent laws of a state being rendered in- 
operative by an existing fédéral bankruptcy law, those of Pennsylvania 
must be regarded as no longer in force, with ail the attendant consé- 
quences, whether the act of 1836 or that of 1901 be taken to represent 
them. 

But it by no means follows that the right to a warrant of arrest 
such as is now in controversy is thereby disposed of. The state in- 
solvency System which is superseded by the enactment by Congress of 
a bankruptcy law is one thing, and the relief accorded to a debtor in 
custody under a warrant of arrest, agreeably to its provisions, is 
another, and the two are not to be confounded. The debtor, in 
other words, secures a release, not by virtue of the insolvent laws, but 
simply in conformity with them; that is to say, by foUowing the 
course which is there marked out, the one statute, so far as it is ap- 
plicable, being written into the other. How far in this respect the 
act of 1901 takes the place of the act of 183G, which bas been re- 
pealed by it, it is not important to inquire. Whichever be taken, 
having been made a constituent part of the act of 1843, the right 
thereby secured to a debtor in custody under a warrant of arrest, 
either before or after commitment, is preserved and retained and 
made available to him without regard to the fate of the insolvent laws 
as such, whether suspended or repealed, being in effect independent of 
them. I do not lose sight of the f act that the bond, which the de- 
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fendant is to give, is in ternis to take the benefit oî thèse laws and 
to comply with their requirements, and that the pétition which he 
is to présent to the court for leave to do so is to set forth what is di- 
rected by the act of 1836, and to be verified in accordance with it. 
But a careful reading of the act of 1842 (sections 14, 15, 16) will dis- 
close that this amounts to no more than an adoption of the course to 
be pursued and the steps- to be talcen by the act referred to; the 
référence over being made for the sake of convenience merely and to 
avoid unnecessary répétition. Suppose, for example, that the provi- 
sions of the act of 1836 had been written into the act of 1843 at length 
— as by express déclaration is in effect the case — and it vvas there 
enacted, as now, that upon complaint being made of any of the sev- 
eral matters, upon which the writ is allowable, a warrant should go 
out, and upon the défendant being brought in and the facts found 
against him, he should be committed, to be released, however, upon 
giving bond that within 30 days he would pétition the court for 
leave to assign his property for the benefit of creditors to be adminis- 
tered and distributed under the direction of the court; and so on, ac- 
cording to ail that is provided for. Can there be any serions question 
that the warrant as so authorized could issue, regardless of whether 
or not the state insolvent laws from which thèse provisions had been 
taken had been superseded by an act on the subject of bankruptcy? 
And yet that in effect is the situation hère. Or, to put it in another 
form, the act of 1843, in adopting and incorporating into itself, as 
an altermative of the proceedings upon the warrant, the course marked 
out by the insolvent laws for the relief of a failing debtor, is not 
thereby made a part of the insolvency system of the state, nor so tied 
up to it as to be obnoxious to an existing bankruptcy law and be 
nullified thereby. A pétition in bankruptcy, duly prosecuted, is no 
doubt efifective to avoid the proceedings. Barber v. Rogers, 71 Pa. 
363. But the statute by which the warrant is given is no more af- 
fected by the bankruptcy law itself, and is no more incompatible with 
it — aside from the question of getting a préférence — than is that which 
sanctions a capias or any other exécution process to reach the person 
or property of the debtor of which it is only an additional and spécial 
form. 

This disposes of the case; but there is another ground upon which 
the right to the writ may be sustained. As pointed out above, a 
warrant of arrest, being authorized by the statutes of the state, must 
be regarded as agreeable to the usages of law ; and, being necessary 
to a complète exercise of the court's jurisdiction, is capable of be- 
ing adopted, although not specifically provided for bv any fédéral 
statute. Rev. St. § 716 [U. S. Comp. St. 1901, p. 580].' But in 
incorporating it into the fédéral law the court is only called upon to 
préserve the substance; and if, as argued, notwithstanding the views 
expressed above, the insolvent laws of the state are superseded and the 
défendant thereby deprived of the right to resort to them which he 
would otherwise hâve as a means of being relieved from custody, 
the bankruptcy law by which this is brought about may well be looked 
to, to supply what is lacking. It is equally effective and entirely ap- 
propriate, the commitment of the défendant being merely until he 
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shall be discharged by law; and is even more readily available, no 
bond being required nor anything in fact but the filing of a proper 
pétition. Proceedings in bankruptcy also undoubtedly do away with 
the necessity for taking the benefit of the insolvent laws, although a 
bond may hâve been given by the défendant jto do so. Nesbit v. 
Greaves, 6 Watts & S. (Pa.) 120; Barber v. Rogers, 71 Pa. 362. 
And why, then, may not a complète substitute be found in them ? The 
writ is to be saved, if possible ; and, if it can be donc by falling back 
upon the bankruptcy law in this way, there is no reason why the 
practice should not to that extent be modified, not only in the fédéral, 
but in the state courts as well, it being désirable, of course, if not 
indeed necessary, that the two should be in harmony. It is true that 
a resort to bankruptcy would not release the défendant where the debt 
or demand upon which the warrant of arrest was predicated was not 
dischargeable. Scully v. Kirkpatrick, 79 Pa. 324, 21 Am. Rep. 62; 
Hubert v. Horter, 81 Pa. 39; In re Winternitz, 18 Pittsb. Leg. J. 
(N. S.) 61. But in that case the right to the benefit of the insolvent 
laws would not be interfered with, and there is no occasion there- 
fore to consider it. 

In whatever way we look at the case, therefore, the writ is sus- 
tained; and, the afifîdavit on which it was issued not having been 
denied, the défendant must be committed unless he is prepared to com- 
ply with the other alternative. A question is raised as to where the 
commitment should be. The act says to the jail of the county in which 
the hearing is had. But ail the jails of the district are open to féd- 
éral process, and the Lycoming county jail, at Williamsport, where 
the court was sitting when the défendant was brought in and where 
it will be cohvenient for him to confer with his counsel, will there- 
fore be selected. It may be well to note, in this connection, that 
any proceedings to secure his release, after commitment, other than 
by a pétition in bankruptcy, will hâve to be taken before a United 
States commissioner, the state courts having no authority to relieve 
those who are committed upon a writ from the fédéral courts. Rev. 
St. § 991 [U. S. Comp. St. 1901, p. 709] ; Duncan v. Darst, 1 How. 
301, 11 L. Ed. 139 ; McNutt v. Bland, 3 How. 9, 11 L. Ed. 159. 

The rule to show cause why the warrant of arrest should not be 
quashed is discharged; and thereupon the défendant is committed to 
the common jail of Lycoming county, at Williamsport, Pa., to be there 
detained until he shall be disdiarged by law. 
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Ex parte CEAWFORD. 
ÏCifcult Cîourt of Appeals, Third Circuit Aprll 5, 1907.Ï 
No. 1,013. 

1, (JOUBTS— FEDERAL CotTETS— PbOCEDUEE IN AlD OF EXECUTIOIf. 

The remedy given to a judgment ereditor by Act Pa. July 12, 1842 
(P. L. 339), by the arrest and Imprlsonment of the défendant on a showing 
of fraudulent removal or concealment of his property, Is one "to reacb 
the property of a judgment debtor" wlthin the meaning of Rev. St. § 916 
[U. S. Comp. St. 1901, p. 684], and under said section is available in the 
fédéral courts. 

[Ed. Note. — For cases in point, sec Cent Dig. vol. 13, Courts, § 936.] 

2. Bankeuptcy— Effect of Bankeuptot Act oh State Insolvbnct Laws^- 

Aeeest of Judgment Debtob. 

Act Pa. July 12, 1842 (P. L. 339), which authorlzes the arrest and im- 
prisonment of a Judgment debtor on a showing that he Is about to remove 
or has concealed property with Intent to defraud hls creditors, is not an 
Insolvency law of the state, although It provides that the debtor may be 
released on his giving a bond that he will apply wlthin 30 days for the 
benefit of sueh law and comply with Its requlrements, but merely pro- 
vides a remedy in aid of exécution, and Its opération Is not suspended by 
the national bankruptey act. 

[Ed. Note. — Efifect of national bankruptey act on state insolvency laws 
and on assignments for benefit of creditors, see note to Carling y. Sey- 
mour Lumber Co., 51 C. C. A. 11.] 

On Writ of Habeas Corpus and Return Thereto. 
For opinion below, see 154 Fed. 761, 

Seth I. McCormick, for petitioner. 
A. L. Cole, opposed. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

DALLAS, Circuit Judge. The United States District Judge for 
Ihe Middle District of Pennsylvania, sitting in the Circuit Court for 
that district, awarded a warrant of arrest under the Pennsylvania 
statute of July 13, 1842 (P. L. p. 339), in pursuance whereof George 
H. Crawford was committed to jail. The jurisdiction of the Circuit 
Court to do this being denied, we allowed a writ of habeas corpus, 
and upon its return the case thereby presented was argued by counsel, 
and having been duly considered by us, is now for adjudication. It 
should be promptly disposed of, and to avoid delay we will but briefly 
state the grounds of our décision. 

The contention on behalf of the prisoner appears to be that authori- 
ty was not given to the fédéral courts to issue the process which was 
îssued in this instance, either by section 914, or 915, or 916 of the 
Revised Statutes [U. S. Comp. St. 1901, p. 684], and that, even if it 
had been, such authority would not presently exist, because, as is 
argued, the enactment by Congress of the bankruptey act of 1898 (Act 
July 1, 1898, c. 541, 30 Stat 544 [U. S. Comp. St 1901, p. 3418]) 
suspended the Pennsylvania act of July 13, 1842. Neither of thèse 
positions is tenable. A judgment had been recovered in a common- 
law cause, and the warrant of arrest, being a remedy provided by the 
state law "to reach the property of the judgment debtor," was, we 
154 F.— 49 
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think, plainly wîthin section 916. The cases relied upon by the learn- 
ed counsel of the prisoner are not in point. In Friedly v. Giddings 
et al., 119 Fed. 438, the court was dealing with a motion for an ad- 
judication that, by reason of the character of the cause of action, 
the défendants ought to be confined to jail, according to the statutes 
of the State It was not dealing with a remedy upon a judgment, by 
exécution or otherwise, to reach the property of the judgment debtor. 
The State statute under considération in Curtis v. Feste, 6 Fed. Cas. 
1004, Fed. Cas. No. 3,502, was in a very high degree pénal. It did 
not provide a remedy to reach property, but made it "the duty of the 
court, in ail cases described in it except one, upon conviction of the 
debtor, to sentence him to three years' imprisonment, and in the other 
cgise, to sentence him to the same term of imprisonment, with a con- 
dition that he should be discharged on payment of the debt." 

The Pennsylvania statute of July 12, 1842, is not an insolvent law. 
The proceeding it prpvides is not designed to efféct the distribution 
of the debtor's assets amongst his creditors. It is a proceeding in 
aid of exécution. Its object is to reach property of a judgment debtor 
which he fraudulently conceals. The case of Commpnwealth v. O'- 
Hara, 6 Phila. 402 (cited for the prisoner), was decided by a Pennsyl- 
vania court of first instance, and the learned judge by whom that déci- 
sion was rendered afterwards became a justice of the court of last 
resort of that state, and as such participated in its unanimous judg- 
ment in the case of Scully v. Kirkpatrick, 79 Pa. 324, 21 Am. Rep. 62. 
This adjudication, and bthers which need not be particularly referred 
to, accord with our présent conclusion. 

The order of this court is that George H. Crawford be remanded 
to the custody of the keeper of the common jail of Lycoming county, 
there to be detained in pursuance of and in accordance with the order 
of the Honorable R. W. Archbald, United States District Judge for 
the Middle District of Pennsylvania. 

NOTE. — ^Motion for leave to flle pétition for a wrlt Of habeas corpus 
denied 27 Sup. Ct. 785, 206 U. S. 561, 51 L. Ed. — . 



UNITED STATES v, WALSH. 

(Circuit Court of Appeals, First Circuit July 2, 1907.) 

No. 702 (1,849). 

OUSTOMS DTJTIES— CLASSiriCATION— PEOVISO— WOOL GOODS. 

In construing Tariff Act July 24, 1897, e. 11, % 1, Schedule L, par. 891, 
80 Stat. 187 [U. S. Comp. St. 1001, p. 1670], relating to "ail manufactures 
* • • of wlilcti silli Is the component material of chlef value," and com- 
taining a proviso that "ail manufactures of which wool is a component ma- 
teriai shall be classified and assessed for duty as manufactures of wool," 
held, that the ordinary ruie should be applied that a proviso at the close 
of an Independent paragraph \lke this should be constnied as llmitlng only 
what précèdes It, and that the words "ail manufactures" In the proviso 
bave no broader relation than the, same words lu the beginning of the 
pàrslgraph. 
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Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

For opinion below, see 154 Fed. 749. 

William H. Garland, Asst. U. S. Atty. (Asa P. French, U. S. Atty., 
on the brief). 

Norman W. Bingham (Bingham, Smîth & Hill, on the brief), for 
importer. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This case turns on the construction 
of the proviso which concludes paragraph 391 of the customs act of 
July 34, 1897, c. 11, § 1, Schedule L, 30 Stat. 187 [U. S. Comp. St. 
1901, p. 1670], which paragraph is as foUows: 

"391. AU manufactures of sllk, or of which silk Is the component ma- 
terial of chief value. Includlng such as hâve India-rubber as a componeat 
material, not espeeially provided for In thls act, and ail Jacquard figured 
goods in the pièce, made on looms, of which silk is the component material 
of chief value, dyed in the yarn, and containing two or more colors in the 
fllling, fifty per oentum ad valorem; Provided: that ail manufactures, of 
which wool Is a component material, shall be classified and assessed for 
duty aa manufactures of wool." 

The United . States maintain that this paragraph is to be construed 
to cover ail manufactures of which wool is a component material to 
the same extent as though the paragraph was a separate section of 
the act in question, and disconnected from the position which it oc- 
cupies in "Schedule L— Silks and Silk Goods." If the United States 
are correct, the judgment of the Circuit Court must be reversed ; oth- 
erwise it must be affirmed. A full statement of the circumstances is 
found in the opinion of the learned judge of the Circuit Court, to which 
we refer for any additional information required, and in which we 
concur. The Board of General Appraisers decided in favor of the 
importer, but the paragraph which we hâve quoted was nôt referred 
to by them. Apparently the United States made before them no claim 
arising out of it, and it certainly cannot be said that there has been 
any practical construction or application of the proviso which sup- 
ports their présent contention. On the other hand, the learned judge 
of the Circuit Court observes as follows: 

"Whatever interprétation be given to the proviso of paragraph 391, I can- 
not think that it was intended to control the language of ail the other 
paragraphs of the tarife act and to make many of them nugatory, as Is con- 
tended by the government." 

According to the ordinary rule, a proviso at the close of a section, 
or of an independent paragraph like that now before us, is to be con- 
strued as only limiting, or as being limited by, what précèdes it there- 
in. Of course, there are some necessary exceptions to the rule, the 
latest statement of each of which is found in United States v. Falk, 
204 U. S. 143, 149, 150, 27 Sup. Ct. 191, 51 L. Ed. 411. In view of 
the sweeping results explained by the learned judge of the Circuit. 
Court which would follow from not applying the gênerai rule to the 
présent case, we must hold that it does so apply, and that the words 
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"ail manufactures" found in the proviso should be Iield to be only a 
répétition of the same words with which the paragraph begins, and as 
having absolute relation thereto. 

The judgment of the Circuit Court is affirmed. 



OITT OF ST. CHARLES v. STOOKEY. 

(Circuit Court of Appeals, Eighth Circuit. June 11, 1907.) 

No. 2,508. 

1. CoNTKACTS— Action for Phice— Right of Action— Substantial Perform- 

ance. 

An action for tiie contraet price may be maintained either upon tlie 
contract, upon an allégation of performance, or upon a quantum meruit, 
vvliere one has substantially tliougli not completely performed liis agree- 
ment, and the other party bas received and retained tlie benefits of snob 
performance. Tlie other party, however, may recover the damages lie 
has, sustained by the failure of the flrst party to completely perform, 
either by an independent action before he is sued, or by a counterclaim 
after suit has been commeneed against him. 

[ITid. Note. — For cases In point, see Cent. Dig. vol. 11, Contracts, §§ 
154&-1557.] 

2. Same— Submission of Issues. 

A count upon the contraet and one upon the quantum meruit for the 
same relief may be submitted to a jury together, under an Instruction 
that there can be but one recovery. 

3. Work and Labor— Bvïdenoe— Admissibility. 

In an action on a quantum meruit for the value of the work and ma- 
terials furnished under a contract partially performed, the latter is évi- 
dence of their value. 

[Ed. Note. — For cases in point, see Cent. Dig. vol, 50, Work and Labor, 
§ 52.] 

4. Courts— United States Courts — Procédure— Verdict. 

A gênerai verdict on several eounts in a complaint and several counter- 
claime In an answer is sufBcient in a national court in an action at law, 
although several or spécial verdicts are required in such cases in the courts 
of the State in which the trial is had. 

5. Same— Conformitt to State Praoticb — Statutory Provisions. 

The act of conformity (section 914, Rev. St. [U. S. Comp. St. 1901, p. 
684]) does not require the courts of the United States to adopt any rule 
of pleading, practice, or procédure enacted by state statute or announced 
by the décision of a state court which would restrict their jurisdiction, or 
unwisely incumber the administration of justice in their tribunals. It 
only requires conformity "as near as may be." 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 13, Courts, §§ 899-910. 

Conformity of practice in common-law actions to that of state court, 
see notes to 5 C. O. A. 594 ; 27 C. C. A. 302]. 

6. Arbitration and Award— Arbitrators— Atjthority— Termination. 

The power of an arbiter is exhausted by a final award, and he may not 
subsequently modify, revoke, or annul his flndiug, or make a new award 
upon the same issues. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 4, Arbitration and 
Award, §§ 355-358.] 

7. Contracts— Performance— Cektifioate of Engineer— Modification. 

An engineer empowered by the parties to an agreement to détermine 
when it was completed to his satisfaction, and when 15 per cent, of the 
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price, wliicli was to be retained imtil tliat time, was due, made a final 
estiniate in \Yliicli lie ccrtifiert tliat tliis 15 per eent. was due on January 
5, 1903. On November ô, 1903, be made another final estimate, wberein 
be charged tbe contractor $.j,<>07.10, wbicb did not aiipcar iii bis former 
estimate. Hehl, the power of tbe eiigineer to détermine tbat tbe work 
was completed and tbat tbe 15 per cent, was due was exbausted by bis 
first estimate, and tbe second was not binding upon tbe parties. 

[Ed. Note. — For cases in point, see Cent. Dig. Yol. 11, Oontracts, § l32fi.l 

8. Municipal Corporations— Actions— Conditions Précèdent— Présenta- 

tion OF CLAIlf. 

Tbe présentation of a claîm to a cit>' is not indispensable to tbe main- 
tenance of an action upon it. imder § Ô8.54, Rev. St. Mo. 1899. The only 
penalty for a failure to présent it is disallowance by tbe city, and, if tbe 
claim is unliquidated, tbe loss of costs. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 36, Municipal Cor- 
porations, §§ 219.3, 2213.] 

9. Same — Governing Body— Proceedings — Contracts. 

The législative body of a city may act by resolution or motion, unless 
tlie cbarter or statnte from whicli it dérives its powers re(]uires it to act 
by ordinance. Sections 5838 and 5840, Rev. St. Mo. 1899 [Ann. St. 190(î, 
pp. 2951, 29551, do not require the passage of an ordinanco to extend tbe 
time for tbe performance of a contract witb tbe city, but its city counci! 
may grant sueb an extension by motion or resolution. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 36, Municipal Cor- 
porations, § 895.] 

10. Pleadinq — Issues— Evidence Admissible. 

Tbe plaintiff pleaded an extension of time to a later date, "to wit 
November 1, 1902" and tben proved its extension "at least sixty days" 
from September 1. 1902. Helrl, pleading a date under a videlicet does 
not hold tbe pleader to tbe exact date named, and be isi not estopped 
thereby to prove a near but différent date. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 39, Pleading, §§ 1306. 
1311.] 

11. Contraots — Construction — Paeticulab Phrases. 

An extension of "at least 60 days" is an extension for an indeflnite 
time not less tban 60 days, and gives a reasonable time after the 60 days 
expire. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 11, Contracts, §§ 963- 

968.] 

12. Municipal Corporations— Public Imi'rovements— Contracts— Perform- 

ance— Approval op Engineer. 

An engineer was an employé of tbe city and also an arbiter under a 
contract between the city and the contractor, empowered to direct the lat- 
ter to do extra worlc witb tbe approval of the city council, and to décide 
ail questions wbicb should arise relative to tbe installation of waterworks 
by the contractor. After the works had been substantially completed to 
tbe se tisf action of tbe engineer, and bad been in the use of tbe city for 
tbre? months, a break and leak occurred in the settling basins wbicb ren- 
dered tbem unflt for use. Tbereupon, by direction of a committee of tbe 
city council, the engineer notifled tbe contractor to repair the basins and 
to make tbem water tight, or tbat tbe city would do so at his expense. 
The contractor answered tbat be was not responsible for tbe break, and 
tbat be would not repair it. Held, the engineer was acting as the agent 
of the city and not as an arbiter In giving the notice, and bis letter which 
contained tbe notice was not bis décision as arbiter, eitber that the con- 
tractor was responsible for tbe repairs, or tliat tbey were extra work un- 
der the contract. 

(Sy 11 abus by tbe Court.) 
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In Error to the Circuit Court, of the United States for the Eastern 
District of Missouri. 

Shepard Barclay (Thomas T. Fauntleroy, on the brief), for plain- 
tifï in error. 

Fred B. Merrills and Daniel N. Kirby, for défendant in error. 

Before SANBORN and HOOK, Circuit Judges. 

SANBORN, Circuit Judge. In this case the plaintiff below, Charles 
A. Stookey, recovered a judgment of $10,695.82, the unpaid balance 
of the agreed price of the construction of a System of waterworks, 
which consisted of three settling basins, boilers, pumps, power house, 
pipes, distribution mains and hydrants, for the city of St. Charles 
The contract price of the works was about $84,000, and the city had 
paid the contractor about $75,000, and had taken possession of and 
was using the works. They had been built under written contracts 
and spécifications, which provided that the contractor should make 
excavations as directed by the engineer ; that the engineer should stake 
out ail work ; that the engineer might make altérations in Une, grade, 
form, or dimensions of the work; that the engineer should in ail cases. 
décide ail questions which might arise relative to the installation of 
the plant by the contractor ; that his estimâtes and décisions should be 
final and conclusive ; that the contractor should be responsible for the 
entire work as a whole until its acceptance by the city ; that the settling 
basins should be filled with water, and should stand until proved to be 
water tight to the satisfaction of the engineer ; that "ail leaks, breaks, 
or defects caused by improper material or workmanship that develop 
within six months after the plant is accepted by city must be repaired 
or replaced by contractor; that the contractor shall do such extra 
work, in addition to his contract, as the engineer may direct in writ- 
ing, subject to the approval of the council" ; that estimâtes should be 
made, and 80 per cent, thereof should be paid monthly as the work 
progressed ; that "when contract is completed and tested to the satis- 
faction of the engineer and ail repairs made, 15 per cent, of the con- 
tract price will be paid the contractor" ; and that the remaining 5 
per cent, should be paid, one-half in three months and one-half in six 
months after the acceptance of the plant by the city, less the amount, 
if any, due the city for repairs to the plant. 

Early in January, 1903, the plant had been constructed and tested 
to the satisfaction of the engineer, and on January 5, 1903, he made a 
final estimate, subject to such exceptions as might be taken into ac- 
count by the committee in charge, in which he certified the fuU amount 
of the bid for the three settling basins, to be earned and the 15 per 
cent, payable when the work was completed to his satisfaction and 
when ail repairs were made, to be due. The committee made certain 
spécifications of defects, which the contractor subsequently proceeded 
to remedy. They inspected and tested the works, and on January 15, 
1903, pursuant to a recommendation of the committee, the citv paid 
the contractor $12,000 on this estimate. On February 9, 1903, the 
city took and thereafter retained possession of the waterworks system. 
From time to time, as requested, the engineer stopped leaks in the 
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basins and made repairs, which he completed before May 20, 1903. 
About May 25, 1903, a portion of the east wall of two of the settling 
basins tipped toward the east, and cracked the floor and the ends of 
two of the basins se that they would not hold water. The city subse- 
quently repaired this break at a cost of $5,607.03, and the meritorious 
issue in this case is whether the contractor or the city should bear the 
expense of thèse repairs. There was évidence, on the one hand, that 
this break was caused by improper material and workmanship furnish- 
ed by the contractor, that the floors of the basins were not covered with 
the specified thickness of cernent, so that the leakages through them 
undermined the east wall and produced the break. On the other hand, 
there was testimony that this break was caused by the direction of the 
engineer to locate the east wall so that à portion of it rested upon 
earth, sand, and silt, and by his direction not to remove this soft ma- 
terial and place the foundation of the wall upon the solid rock below 
.so that the portion of the wall upon this silt and sand settled more 
than the remainder of the wall and of the basins which rested on 
solid rock, and that the crack in the basins was caused by this settling. 
The issue which this évidence presented was submitted to the jury 
vmder proper instructions, and they found that the misdirection of the 
engineer was the real cause of the break, and that it was not produced 
by the plaintiiï's improper workmanship or material. There was suf- 
ficient évidence to sustain this conclusion, and in the considération of 
the case in this court that must be deemed to be the fact. 

The first contention of counsel for the city is that the court erred 
because it did not instruct the jury to return a verdict for the city. 
They say : (1) That the contractor agreed that the basins should be 
water tight; that they were not so, and were unfit for use after May 
25, 1903 ; that the engineer notified him on June 2, 1!)03, to make 
them so, and he declined on the ground that their condition was not 
caused by his improper workmanship or material, ând that even if 
he was right their repair was extra work, which he was required to 
do by the terms of his contract ; (2) that the letter of the engineer of 
June 2, 1903, was a conclusive détermination that the basins were 
unfit for use; (3) that there are two counts in the pétition, one for 
performance of the contract and the other for the reasonable value of 
the work and materials furnished, and that as the contractor never 
fully performed, the city was entitled to a peremptory instruction 
on the first count at least ; (4) that the contract requires the final 
payment to be made upon the completion of the work on the certifi- 
cate of the engineer, and six months after the acceptance of the plant 
by the city, and there was no certificate of completion by the engineer 
and no acceptance by the city; (5) that the court should not hâve 
submitted to the jury the causes of action .stated in the first and sec- 
ond counts at the same time ; and (6) that the work was not com- 
pleted within the time specified .in the contract. But the contractor 
substantially performed his agreement, the city took and retained the 
benefits of his performance, and the court below rightly held and 
charged the jury that in such a case the contractor may recover the 
agreed priée, less the damages which hâve resulted to the owner from 
the former's failure to completely perform. If the repairs made bj 
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the city were caused by improper materials or worlcmansliip, it was 
entitled to deduct their cost from the portion of the contract price it 
owed to the plaintiff ; and if thèse repairs were extra work, for which 
the city was required to pay by the contract, it suflfered little dam- 
age by making them itself. In either event, the plaintiff performed 
the principal part of his contract, and furnished work and material 
of the agreed price of about $80,000, which the city received and re- 
tains, while the damage for his failure to perform, if any, was but a 
few thousand dollars. Where a contract has been substantially ex- 
ecuted, and one of the parties has derived and retains substantial bene- 
fits, or has imposed upon the other material losses through the latter's 
partial performance, the first party cannot rescind the contract on ac- 
count of the failure of the second party to complète his performance, 
but the agreement must stand, the first party must perform his part of 
it, and his only remedy for the failure of the second party is com- 
pensation in damages for the breach. It is only when the parties to 
the agreement can be placed in statu quo that one may rescind and 
^repudiate or défend against an action for the performance of the en- 
tire contract on account of the failure of the other to completely ful- 
fiU his portion of it. When one has received the benefits of substantial 
performance by the other without paying the price agreed upon, and 
lie cannot or does not retum thèse benefits, it is manifestly unjust to 
permit him to retain them without paying, or doing as he promised. 
In order to avoid such an injustice, the party who has substantially 
performed may enforce spécifie performance of the covenants of the 
other party, or may recover damages for their breach upon an aver- 
ment of performance, without proof of complète f ulfillment, while 
the other party, on the other hand, may by an independent action be- 
fore he is sued, or by a counterclaim after commencement of a suit 
against him, recover from the first party the damages which he has 
sustained by the latter's failure to completely fulfill his covenants. 
German Sav. Inst. v. De La Vergne Refrig. Mach. Co., 70 Fed. 146, 
150, 17 C. C. A. 34, 38 ; 1 Chit. PI. 16th Am. Ed. 333 ; Illinois Trust 
& Sav. Bank v. Arkansas City, 76 Fed. 371, 389, 33 C. C. A . 171, 189, 
34 L. R. A. 518 ; Springfield MiUing Co. v. Barnard & Leas Mfg. Co., 
81 Fed. 361, 366, 36 C. C. A. 389, 394; Kauffman v. Raeder, 108 Fed. 
171, 178, 47 C. C. A. 378, 285, 54 L. R. A. 247 ; Thomas China Co. v. C. 
W. Raymond Co., 135 Fed. 35, 67 C. C. A. 629; Barbée v. WiUard, 4 
McLean, 356, 360, Fed. Cas. No. 969; Hunt v. Silk, 5 East, 449; 
Hammond v. Buckmaster, 33 Vt. 375 ; Brown v. Witter, 10 Ohio, 143 ; 
Dodsworth v. Iron Works, 13 C. C. A. 552, 557, 66 Fed. 483 ; Swain 
V. Seamens, 9 Wall. 254, 373, 19 L. Ed. 554 ; Beck v. Bridgman, 40 
Ark. 382, 390 ; Andrews v. Hensler, 6 Wall. 254, 258, 18 L. Ed. 737 ; 
Conner v. Henderson, 15 Mass. 319, 331, 8 Am. Dec. 103 ; Teter v. 
Hinders, 19 Ind. 93 ; Howard v. Hayes, 47 N. Y. Super. Ct. 89, 103 ; 
Welsh V. Gossler, 47 N. Y. Super. Ct. 112; Underwood v. Wolf, 
131 m. 435, 33 N. E. 598, 19 Am. St. Rep. 40 ; Brown v. Foster, 108 
N. Y. 387, 15 N. E. 608 ; Vanderbilt v. Iron Works, 25 Wend. (N, 
Y.) 665; Lyon v. Bertram, 30 How. 149, 153-155, 15 L. Ed. 847; 
Clark V. Steel Works, 3 C. C. A. 600, 53 Fed. 494, 499 ; Voorhees v. 
Earl, 2 Hill (N. Y.) 288, 294, 38 Am. Dec. 588 ; Burnett v. Stanton, 
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,■3 Ala. 181; Churchill v Holton, 38 Minn. 519, 38 N. W. 611; Tread- 
well V. Reynolds, 89 Conn. 31; 21 Am. & Eng. Enc. Law, 557, note 2. 
As the plaintiff substantially performed his contract, and the évidence 
tailed to prove conclusively that the damages which the city sustained 
from his failure, if any, to complète it equaled the balance of the con- 
tract price due to him, the court properly refused to instruct the jury 
to return a verdict for the défendant on the ground that he had not 
fully performed his agreement. 

Nor was the court in error when it charged that if the jury found 
the break of May 25, 1903, was caused by improper materials or 
workmanship "the plaintiflf would hâve to bear the loss resulting 
therefrom, and refused to instruct them that in the event of such a 
finding the plaintiff could not recover on the first count in the péti- 
tion, wherein the plaintiff averred performance of the contracts and 
prayed for a recovery of the contract price. Counsel challenge this 
ruHng, and cite Timber Ce. v. M., K. & T. R. Co., 180 Mo. 463, 79 
S. W. 1130, and Lumber Co. v, Snyder, 65 Mo. App. 568. But an 
action for the purchase price or for the contract price under an aver- 
ment of sale or of performance may be maintained in the fédéral courts 
by one who has substantially but not completely fulfilled his agree- 
ment when the purchaser or the party with whom he has contracted 
has received and retained the benefîts of his performance, and he is 
not driven to an action on the quantum meruit to obtain relief. The 
amount of his recovery may indeed be restricted to the agreed price, 
less the damages sustained by the défendant from his failure to com- 
pletely perform his contract, but he may, nevertheless, recover in his 
action upon the contract. Springfiield MiUing Co. v. Barnard & Eeas 
Mfg. Co-, 81 Fed. 261, 262, 266, 26 C. C. A. 389, 390, 394; Kaufif- 
man c. Raeder, 108 Fed. 171, 179, 47 C. C. A. 278, 285, 54 L. 
R. A. 247; H.mmond v. Buckmaster, 22 Vt. 375, 379, 380; German 
Sav. Inst. V. De La Vergne Refrig. Mach. Co., 70 Fed. 146, 151, 17 
C. C. A. 34, 39 ; Beck v. Bridgman, 40 Ark. 383, 390, and authorities 
cited supra. 

In the light of the rules of law to which we have now adverted, the 
two counts of the pétition did not difïer in légal effect. The first 
was that the plaintiff had performed the contracts, and had thereby 
become entitled to recover the agreed price, $84,239.62, less $75,016.16, 
which the city had paid, or the sum of $9,223.46 and interest. The 
second was that the plaintiff had furnished materials and performed 
labor under the contract which were worth, and for which the city 
had agreed to pay, $84,239.62, that it had paid $75,016.16 on account 
thereof, and that $9,223.46 and interest remained due. Under the 
second count the contracts were évidence of the reasonable value of 
the work and materials furnished (Adams v. Burbank, 103 Cal. 646, 
37 Pac. 640 ; Scott v. Congdon, 106 Ind. 268, 6 N. E. 625 ; Jenney 
Electric Co. v. Branham, 145 Ind. 314, 41 N. E. 448, 33 L. R. A. 395 ; 
Courcelle v. Lausans, 3 La. 361 ; Kugler v. Wiseman, 20 Ohio, 369), 
and the plaintiff had the right to prove and recover the amount due 
him for his substantial performance of the contract under either count 
of his pétition. The court committed no error prejudicial to the city, 
therefore, in submitting the case to the jury as it did under both counts. 
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with an instruction to the effect that, if they allowed a recovery under 
the first, they coiild not do so under the second, and vice versa. If 
the plaintiff proved a substantial performance of the contract, as he 
might lawfully do under either count, and the défendant failed to offset 
the amount due him therefor by proof of damages for the plaintiff's 
faihire to perform, he was entitled to a single recovery of the amount 
due him, and the action of the court gave him no more. 

Counsel argue, and cite décisions of the courts of Missouri in sup- 
port of their contentions : That under a count for perforpiance of a 
contract substantial performance is insufficient to warrant a recovery 
(Eyferman v. Association, 61 Mo. 489 ; Hayes v. Bunch, 91 Mo. App. 
467) ; but the rule in the fédéral courts and the more reasonable and 
gênerai rule is otherwiso» as the décisions cited above demonstrate. 
That a recovery from the city on the quantum meruit is inadmissible 
in Missouri (Heidelberg v. St. François Co., 100 Mo. 74, 12 S. W. 
914); but the recovery in this case is the price agreed upon by the 
written cOntracts of the city, and while the second count of the 
pétition was in form an action upon the quantum meruit, it was in 
fact an action for the contract price, because it counted on an aver- 
ment that the materials and work were reasonably worth that price. 
That in view of the fact that there were two counts in the pétition 
and several counterclaims a gênerai verdict was erroneous (Hickman 
V. Byrd, 1 Mo. 495 ; Allison v. Darton, 34 Mo. 34B ; Boyce v. Christy, 
47 Mo. 70) ; but the form of the verdict in the fédéral court is not 
dictated by the state practice, and a gênerai verdict is permissible in 
the discrétion of the court in an action at law unless the statutes of 
the United States otherwise direct (Railwav Co. v. Horst, 93 U. S. 291, 
399, 300, 23 L. Ed. 898 ; Association v. Barrv, 131 U. S. 100, 119, 9 
Sup. Ct. 755, 33 h. Ed. 60; O'Gonnell v. Réed, 56 Fed. 531, 536, 5 
C. C. A. 586, 593 ; Times Pub. Co. v. Carlisle, 36 C. C. A. 475, 484, 
94 Fed. 763, 771). That the verdict is erroneous because it rests on 
two counts which plead inconsistent causes of action, one upon an 
express and the other upon an implied contract, and the verdict fails 
to show upon which cause of action it rests (Mooney.v. Kennett, 19 
Mo. 551, 61 Am. Dec. ^76; Pitts v. Fugate, 41 Mo. 405; State v. 
Dulle, 45 Mo. 369; Bigelow v. Railway Co., 48 Mo. 510; Cole v. 
Armour, 154 Mo, 333, 55 S. W. 476); but the causes of action pleaded 
were not inconsistent, but were for the same work and materials, 
furnished under the same contracts and for the same amount, the one 
as the agreed price and the other as the agreed value of the work and 
materials. 

The fédéral act of conformity (section 914, Rev, St.) does not re- 
quire the practice, pleadings, forms, and modes of proceeding in the 
national courts to conform exactly to those of the courts of the states, 
but only "as near as may be." It was not the intention of Congress 
to require by the passage of this act the adoption by the circuit courts 
of any rule of pleading, practice, or procédure enacted by state stat- 
ute or announced by the décision of a state court which would restrict 
the jurisdiction of the fédéral courts, or prevent the just administra- 
tion of the law in the light of their own System of jurisprudence, as 
defined by their Constitution as ti'ibunals and the acts of Congress 
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relative to that subject. On the other hand, that act expressly re- 
serves to the judges of those courts the povver, and hence imposes 
upon them the duty, to reject any statu te, practice, or décision that 
would hâve such an effect. The application to this case of the rules 
hère invoked, which counsel claim hâve been adopted by some of the 
courts of Missouri, would sacrifice the merits of the issues which this 
lawsuit présents to forms of procédure, would impede the administra- 
tion of justice, and flv in the face of the act of 1789 (Rev. St. § 954 
[U. S. Comp. St. 1901, p. 696]), to the effect that no judgment or other 
proceeding in a civil cause in any court of the United States shall be 
arrested or reversed for any defect or want of form. 

Counsel insist that there was no certificate of final completion of 
the work showing a balance payable at once except that of November 
5, 1903, which was made after the city repaired the break, and was 
rejected by the court, and that for that reason there was no proof 
that any amount which has not been paid ever became due under the 
contract. But the agreement provided that, when the System was 
completed and tested to the satisfaction of the engineer, and when al! 
repairs were made, 15 per cent, of the contract price should be paid 
to the contractor. On January 5, 1903, the engineer made a final esti- 
mate, subject to such exceptions as might be taken into account by 
the committee in charge, which showed the 15 per cent, to be due, 
and on January 15, 1903, after the waterworks had been inspected and 
tested by the committee, a part of this 15 per cent, was paid by the 
city upon its recommendation. The engineer could not hâve certified 
lawfully that this 15 per cent, was due unless the contract had been 
completed to his satisfaction and ail repairs had been made. This 
estimate disclosed a balance of $15,905.68 then due, and, in addition, 
the 5 per cent, retained to be paid three and six months later, as pro- 
vided by the contract. The sentence, "This is to be considered as a 
final estimate, with such exceptions as may be taken into account by 
the committee in charge," which appears at the head of the estimate, 
is found in the same words in the later certificate of November 5, 1903, 
which was issued after the city had repaired the break, and it fails 
to overcome the persuasive facts that the estimate of January 5, 1903, 
was for the entire work; that it showed the 15 per cent, to be due; 
that $13,000 was paid upon it on the recommendation of the com- 
mittee of the city council 10 days later, after an inspection and test 
of the Works ; and the évidence that the contractor remedied the de- 
fects suggested by the committee before the break of May 25, 1903. 
Hère was ample évidence to sustain the finding of the jury that the 
engineer made his final certificate showing the work completed and 
an amount then payable on January 5, 1903. 

In June, 1903, the engineer notified the contractor to repair the break 
of the preceding month. He answered that this break was not caused 
by improper materials or workman.çhip ; that he was not responsible for 
it ; that he would not repair it ; that he had completed his contract ; and 
he demanded payment for his work, pursuant to the final estimate of 
January 5, 1903. Thereupon the city repaired the break at a cost of 
$5,667. 10, and on November 5, 1903, the engineer made another final 
estimate, in which he charged the contractor with this amount, and 



780 154 FEDERAL EErORTER. 

disclosed a balance of $3,392.43 due him. One of the alleged errors 
specified is that the court refused to instruct the jurj' that this latter 
estimate was conclusive upon the parties, and that the plaintiff was 
bound thereby; but, as we hâve seen, there was substantial évidence 
to sustain the finding which the jury must hâve made that the engineer 
made bis final estimate on January 5, 1903, and thereby found, pur- 
suant to the ternis of the contract, that it had bïen completed, that 
the work had been tested to his satisfaction, and that ail repairs had 
been made. The power of the engineer to détermine that the work 
had been completed was derived from the contract. The contract 
required him to make a final estimate as soon as he was notifîed of the 
completion of the work, and to certify that 15 per cent, was due when- 
ever the contract was "completed and tested to the satisfaction of 
the engineer and ail repairs made." The authority to détermine that 
this work was complète was not a continuing power. He could not 
find and certify that it was fînished and that the 15 per cent, was due 
on one day, and then lawfully revoke that certificate and find to the 
contrary on the next day, and so on ad infinitum. He was the arbiter 
whom thèse parties had empowered to détermine whether or not the 
plaintiflE's work was complète and his 15 per cent, was due, and when 
he had once found and certifîed that the contract was performed and 
that this percentage was due, his power to détermine that issue was 
exhausted. The power of an arbiter is gone after his final décision, 
and he may not subsequently modify, revoke, or annul it, or make a 
new award upon the same issues. 1 Am. & Eng. Enc. Law, 689; 
Edmundson v. Wilsoh, 19 South. 367, 369, 108 Ala. 118; Flannery 
V. Sahagîan, 31 N. E, 319, 134 N. Y. 85. The final estimate of Janu- 
ary 5, 1903, exhausted the power of this engineer to détermine when 
the 15 per cent, fell due, and wheft, under the terms of the contract, 
it was completed, and the works were tested to his satisfaction, and 
his later estimate and certificate of November 5, 1903, did not con- 
clusively adjudge or détermine that question against the plaintiflf. 

Another reason urged why the court should hâve directed a verdict 
for the défendant is that the contract was not performed within the 
time limited for its exécution. The answer is that it was substantially 
performed within that time, and that the failure to complète it within 
the time fixed, in view of the fact that the city received and retained 
the benefits of the performance, constituted no bar to a recovery of 
the agreed price of the work. It ' Sounded in damages only, to be 
recovered by counterclaim or independent action. 

It is contended that the court should hâve instructed the jury to 
return a verdict for the city, because there was no proof of a proper 
présentation of the plaintifï's claim to the city authorities, in accord- 
ance with the provisions of section 5854 of the Revised Statutes of 
Missouri, 1899 [Ann. St. 1906, p. 2959], before this action was brought. 
But while that section commands the présentation to a municipality 
of claims against it itemized and verified, the only penalty it denounces 
against the claimant for a failure to so présent them is the disallowance 
of the claim by the city, and a prohibition of the recovery of costs upon 
it if it is unliquidated. It fails to make the présentation of the claim 
gl prerequisite to the maintenance of an action upon it. Hence the 
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failure of the plaintiff to itemize, verify, and présent his daim to the 
city constituted no défense to the cause of action he presented to tlie 
court. 

The contracts provided that the waterworks should be completed 
on July 1, 1903, and that, if the contracter failed to finish the work "to 
the acceptance of the engineer within the time specified," then there 
should be withheld from money due him in his final estimate a sum 
of money equal to $50 per day for each day of such delay. The plain- 
tiff alleged that the city extended the time for the completion of the 
work to a later date, "to wit, November 1, 1902." The city denied 
this averment, and set up a counterclaim for $14,000 on account of 
delay beyond the time fixed for completion, and the plaintiflE in his 
reply alleged that the work was finished and was by the engineer ad- 
judged to hâve been completed substantially in accordance with the 
requirements of the contract on, to wit, January 5, 1903. On June 6, 

1902, the city council passed a resolution that an extension of time for 
the completion of the waterworks until September 1, 1902, be grant- 
ed. On August 1, 1902, the plaintiff in writing requested the mayor 
and city council of the city "to extend his time at least 60 days." On 
September 6, 1902, the committee to whom this letter had been refer- 
red recommended to the mayor and council that the extension be.grant- 
ed as prayed, and the mayor and council passed a resolution that the 
report be received and approved and that the recommendations therein 
be accepted. There was évidence that the waterworks were substan- 
tially finished on November 1, 1902, that some more requirements 
were made and fulfilled during that month, and that on January 5, 

1903, the engineer after an examination made the final estimate of that 
date. The city asserts that the court below erred in relation to this 
matter of time, because it received in évidence the resolutions which 
granted the extensions, because it did not direct the jury that the de- 
fendant was entitled to an allowance of $50 per day upon its counter- 
claim for the delay between November 1, 1902, and January 5, 1903, 
and because it instructed the jury that the last extension of at least 
60 days granted the plaintifï "the full sixty days and any reasonable 
time thereafter, not such time as would be substantially a détriment, 
but a reasonable time thereafter." The objection to the resolutions is 
that the extensions they purport to give could be granted by the 
mayor and council by ordinance only, and not by the council by reso- 
lutions ; and in support of this position our attention is called tO sec- 
tion 5838, Rev. St. Mo. 1899 [Ann. St. 1906, p. 2951], and State ex rel. 
V. Carr, 67 Mo. 38, and State ex rel. v. Carr, 1 Mo. App. 490. The 
décisions in thèse cases are to the effect that, when the statute requires 
the signature of the mayor to an ordinance, or his withholding of it 
for 10 days without approval as a condition of its validity, a city coun- 
cil cannot validate it by adjourning within the 10 days, and in that 
way deprive the mayor of his privilège of returning it with his veto for 
their considération. No provision is found in section 5838 nor in sec- 
tion 5846, to which counsel for the plaintiflf direct attention, which 
inakes an ordinance or any specified method of action of the mayor and 
council an indispensable prerequisite to a grant by the city of an ex- 
lension of time to a contracter to complète performance of his agrée- 
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ment with it ; and hence the case falls under the gênerai rule that, when 
the législative body of a city bas authority to take action, and the em- 
powering statute does not require the action to be taken by ordinance, 
it may be had by the passage of a resolution or a motion. Illinois 
Trust & Sav. Bank v. Arkansas City, 76 Fed. 271, 286, 22 C. C. A. 
171, 185, 34 L. R. A. 518 ; City of Aima v. Guaranty Sav. Bank. 60 
Fed. 203, 207, 8 C. C. A. 564, 568; Ogden City v. Weaver, 108 Fed. 
564, 569, 47 C. C. A. 485, 490. The authority to waive or extend the 
time for the completion of a contract is one of the ordinary pow^ers of a 
city council, and it may be exercised by motion or resolution or even 
by acfs of the city in pais relating to the work, unleSs the charter ex- 
pressly requires an ordinance to efifect it. Dillon on Municipal Cor- 
porations, § 451. Counsel for the city appear to hâve been of this 
opinion in the earlier stages of this case, for they admitted in their 
pleading the validity of the second contract as amended and modified 
by a resolution, and the extension of the time for the completion of 
the waterworks by the resolutions in question until November 1, 1902. 

The plaintiff asked, and the city by the adoption of a motion on Sep- 
tember 6, 1902, granted him an extension of at least 60 days. The 
contractor pleaded that this time was extended from July 1, 1902, to 
a later date, "to wit, November 1, 1902," and that the engineer found 
and adjudged the work complète on January 5, 1903. The city insists 
that the plaintifï was estopped by this pleading from claiming that his 
time was extended beyond November 1, 1902, that the court erred in 
its déclaration that he was granted the full 60 days and a reasonable 
time thereafter, and that it should hâve peremptorily instructed the 
jury that under thèse pleadings the city was entitled to recover upon 
its counterclaim $50 per day for the delay bétween November 1, 1902, 
and January 5, 1903. But a plea of a date under a videlicet is not an 
averment of an exact date. It need not be exactly proved to estab- 
lish the allégation of the pleading (Brown v. Berry, 47 111. 175 ; Paine 
V. Fox, 16 Mass. 129, 132), and by the same mark it does not estop 
the pleader from proving a near but a différent time. An extension 
of at least 60 days is an extension for an indefinite time not less than 
60 days, and after this extension was granted the contractor might 
hâve reasonably inferred, in the absence of subséquent notice to him 
by the city, that his time would be limited to some definite date, that 
a reasonable time not less than 60 days was allowed him to complète 
his undertaking. This was the natural meaning of the words and the 
true construction of the grant (Roberts v. Wilcock, 8 Watts & S. 464, 
470; Stewart v. Griswold, 134 Mass. 391), and there was no error in 
the rulings of the court hère challenged. 

Complaint is made because the court refused to give this instruc- 
tion to the jury : 

"ïhe court instructs the jury that the engineer had no power to accept on 
behalf of the city the entu'e work, i>ut ;uiy iurceiitauce of the work is invalid 
uuless expressed by some officiai action of tlie city council or niayor of the 
city of St. Charles." 

But the court charged the jury upon this subject in efifect that, if 
they found that the plaintiff performed the contract on his part, then 
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it was the duty of the city to accept his work and material in such time 
after their completion as would allow the défendant a reasonable time 
to inspect and examine the completed works ; that the omission of the 
acceptance of the works by ordinance, resolution, or formai déclara- 
tion would not in itself constitute a bar to the plaintifif's recovery ; but 
if they found that the city council appointed a waterworks committee 
to inspect the work donc and materials furnished by the plaintiff ; that 
said committee, after plaintiff claimed to hâve completed his work un- 
der the contract, visited the waterworks, and with the city's engineer 
and the mayor of the city personally conducted an examination and 
test of said waterworks, and thereupon expressed their satisfaction 
with the same as completed and their approval thereof, subject only 
to certain minor repairs, which were thereafter within a reasonable 
time corrected by the plaintiff as requested ; and that thereafter the 
city took possession and charge of said waterworks System as satis- 
factory, and thereafter continued to use it for the use and benefit of 
its citizens and others ' entitled to the use of water in the défendant 
city — then they might find that the défendant city did accept said water- 
works as completed in the manner provided by the contract. There 
was substantial évidence to sustain a finding of the facts hypothetical- 
ly stated in this instruction. The évidence was undisputed that the 
city council appointed the committee on waterworks to inspect this 
System ; that, after the plaintiff claimed that the works were completed, 
this committee, the mayor, and the city engineer, in January, 1903, in- 
spected and tested them, and found them complète, with the excep- 
tion of some minor defects ; that the city paid the contracter $13,000 
upon the final estimate of January 5, 1903, after this inspection was 
made ; and that it took possession of and used the works. By the 
express terms of the contract, the possession and use of the works did 
not constitute an acceptance. Thèse acts of the city council, of its 
committee, and of the mayor were not personal or individual acts; 
they constituted officiai action of the mayor and of the council, and the 
question presented by this case was not whether or not the waterworks 
could be accepted without any officiai action of the mayor or of the 
council, but it was what the légal effect of the action they had taken 
was. For this reason the instruction hère requested by counsel for 
the city was inapplicable to the facts of the case, and there was no error 
in refusing to submit it to the jury. 

Counsel specify as error the refusai of the court to instruct the jury 
"that the décision of the engineer, Mr. Phillips, in his letter to plain- 
tiff dated June 2, 1903, in regard to the completion of the waterworks 
plant mentioned in évidence, was conclusive and binding on the plain- 
tiff and défendant." But there was no error hère : (1) Because there 
was no issue or dispute at the trial in regard to the condition of the 
■Waterworks plant at the time mentioned in this letter; the engineer 
there stated that two of the settling basins were unfit for use on account 
of leaks and cracks, and this fact was conceded at the trial ; . and (2) 
because that letter did not constitute an adjudication by the engineer 
as arbiter, under the agreement, that the détective condition of the ba- 
sins was caused by improper workmanship or material, or that their re- 
pair was extra work, which the contractor was required to perform, and 
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the request did not ask the court tô so instruct the jury. The material 

statements of the letter were : 

"You are hèreby notified to at once repair same and render them water 
tight. You are further notified tliat, in case you fail to comply with this 
order witliin five days, acting under clauses on page 4 of tlie spécifications, the 
city will haYe the work done at your expense." 

The engineer acted in a dual capacity. He was an employé of the 
city and he was the arbiter of the disputes of the parties to this con- 
tract. They had empowered him "to décide ail questions which might 
arise relative to the installation of the plant." He testified with référ- 
ence to this letter : 

"I was called up there and mot the water committee, and they directed me 
to -Write him a letter stating he must flx up each and every \ea\s. in there so 
it -would be ahsoiutely water tight. Whiie standing in the clerk's office, I 
wrote out that notice to Mr. Stookey. • * * Q. At whose direction did you 
say you wrote that to BIr. Stookey? A. My reeoliection is, members of the 
water committee." 

In the light of this évidence, the court below rightly held that in 
writing this letter the engineer was the agent of the city, stating its 
daim, and that he was not the arbiter of the contracting parties, de- 
ciding the crucial question in this case, which does not seem to hâve 
been presented to or considered by him — the question whether or 
not the break of May 35, 1903, was the fault of the contractor or 
of the employés of the city — and hence that his' letter did not détermine 
that issue. 

The qtiestions presented in thîs case are numerous, and they hâve 
been discussed by counsel after much research, with great care, learn- 
ing, and ability. Our conclusions upon some of them hâve not been 
reached without some doûbt, but after a deliberate considération of each 
of them our judgment is expressed in this opinion, and it is that there 
was no prejudicial error in the trial of this case below, and that the 
judgment there rendered must be afifîrmed. It is accordingly so or- 
dered. 



GUXETT V. McWHIEK et al. 

(Circuit Court, D. Oregon. July 15, 1907.) 

No. 2,684. 

INDIAKS— INDIAN LANDS— AtLOTMENT. 

Défendant W., a person of Indian blood, made a sélection of land in 
the Umatilla Réservation, after which L., an Indian woman, also attempt- 
ed to sélect the same land. L.'s stepsons, who were white persons land 
not entitled to aliotment, were in possession wheu W. made his sélection, 
and agreed. to relinquish the possession to W. on their being permitted 
to retaiH the présent crop, which was allowed. L. never had any posses- 
sion of the land until after it was allotted to W. in 1891. Held, that L.'s 
stepsons held possession at the time of aliotment, subject to the claim of 
\V.,'and that he had the superior right to the aliotment. 

See 133 Fed. 1022. 

R. J. Slater and J. T. Hinkle, for plaintiff. 

S. A. Lowell and T. J. Hailey, for défendant McWhirk. 

James Cole, Asst. U. S. Atty. 
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WOLVERTON, District Judge. About April 1, 1891, the défend- 
ant Charles McWhirk, a person of Indian blood, was allotted, by désig- 
nation of the government allotment commissioners, the northeast 
quarter of section 14, township 3 north, range 34 east of the Willa- 
mette meridian, being a part of the Umatilla Réservation in Oregon, 
and thereafter, in due time there was issued to him the trust patent 
in pursuance of the act of March 3, 1885, c. 319, 23 Stat. 340, provid- 
ing for allotment of lands to the Indians settled upon such réserva- 
tion. The purpose of the présent suit is to hâve this allotment set 
aside and annulled, and the complainant and his brothers and sisters 
decreed to be entitled to the same. 

About the year 1888 Maria, an Indian woman and the wife of T. 
Morrisette, a French Canadian, claimed the land in question with a 
view to having the same allotted to her when the réservation lands 
should be divided up. She never lived upon the land, but had it fenced, 
and a portion reduced to cultivation; the improvement being made 
by her husband and his two sons, Êd and Frank Morrisette, who 
were white persons and not entitled to allotments. Maria, as nearly 
as can be ascertained, died in the year 1889 ; and in June, 1890, T. 
Morrisette married Louisa, another Indian woman. In the meanwhile 
Ed and Frank Morrisette cropped the land. Subséquent to her mar- 
riage Louisa claimed the land for her allotment, but neither lived upon 
nor improved it. It appears that Louisa moved upon the réservation 
in about 1887, at which time she selected for allotment a tract near 
Cayuse Station, being then the wife of one Ceror. Subsequently she 
selected still another tract, and had her house moved thereon. This 
latter tract was eventually allotted to her daughter, Mary Guyett. 
Ceror having died, and Louisa having married Morrisette, it was then 
that she laid claim to the land in suit. Within a few weeks after the 
death of Maria, Morrisette's first wife, the défendant, Charles Mc- 
Whirk, came from Montana, at the request of his aunt, Margaret 
Bonifer, who was the sister of Maria, and selected the land for his 
allotment. Ed and Frank Morrisette were in possession at the time, 
and refused to surrender unless repaid some expenses incurred by the 
last illnegs of Maria and on account of her funeral. It was arranged, 
however, between McWhirk and the Morrisette boys, that they should 
hâve the forthcoming crop for their reimbursement, and that otherwise 
they should relinquish to McWhirk ail right to the land and the pos- 
session thereof. They received the crop of 1890 under this arrange- 
ment, but refused to surrender, and took the crop of 1891 against the 
protest of McWhirk. 

It thus appears that Louisa Morrisette made her claim to the land 
some time after McWhirk claimed it and had made the arrangement 
with the Morrisette boys relative to the crop and possession. As bas 
been shown, Maria died in 1889 ; but Louisa made no attempt at sélec- 
tion until after her marriage with Morrisette, which was in 1890, so 
that in priority of time, as it respects sélection for allotment, Mc- 
Whirk has the better right. Prior to allotment, neither Louisa Mor- 
risette nor McWhirk was in possession in person, and whatever pos- 
session either had was through the Morrisette boys, who, as the rec- 
154 F.— 50 
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ord shows, were white persons and without right of allotment. A 
question is then presented, in wiiose right were the Morrisette boys 
in possession of the premises at the time the allotment was made? 
The weight of the évidence upon this subject is, to my mind, clearly 
with McWhirk; so that he not only made the sélection prior in time 
to Louisa, but had the possession through the Morrisette boys at the 
time the allotment was made to him by the commissioners. This gave 
him the better and superior right to the allotment. Hy-yu-tse-mil-kin 
V. Smith, 194 U. S. 401, 3-1 Sup. Ct. 676, 48 L. Ed. 1039. 

The cause has been twice contested in the Interior Department, 
finally resulting favorably to McWhirk, and I find no reason for dis- 
tùrbing that resuit. The complainant sues in behalf of his brothers 
and sisters as well as himself, claiming as heirs of Louisa Morrisette; 
but as Louisa was not entitled to, the allotment, the complainant can- 
not hâve the relief prayed. The bill of complaint will theref ore be 
dismissed. 



SMITH V. INTERNATIONAL MERCANTILE CO. 
(Circuit Court, t). New Jersîey.) 

1. CouBTS— Fedebal Courts— Discovkry—Kpfect of State Statutes. 

P^ L. N. J. 1903, p. f)37, § 140, providiuK that eitlier party to a suit at 
law may submit interrogatories to tlie otlier eoncerning luatters material 
to the issue, and that writteu answers shall be made thereto within 30 
days, whlch answers shall only be évidence in the cause if oltered by the 
party proposing the interrogatories, is inapplicable to fédéral courts sit- 
ting in New Jersey. 

[Ed. Note. — Procédure of fédéral courts and adoption of state practice 
as to taking proof, see notes to Diamond Coal & Coke Co. v. Allen, 71 C. 
C. A. 10.] 

2. Same. ^ 

Act Oong. Mardi 9, 1802. c. 14. 27 Stixt 7 [U. S. Oomp. St. 1901, p. 6041. 
providing that in addition to the mode of taking deimsitions in cases pend- 
ing at law or equity in the district or circuit courts of the United States 
it shall be lawful to take the dépositions or testlmony of witnesses in the 
mode preseribed by the laws of the state In which the courts are held, 
does not enlarge the causes or grounds for taking dépositions for use in 
the fédéral courts^ 

3. Same— Interrogatories— Motion to Strike Out. 

Where interrogatories were served on défendant, to be answered by him 
and used at the trial of the cause in a fédéral court, under P. L. N. J. 
1903, p. 537, §• 140, authorizing such practice, which was inapplicable to 
the fédéral courts, défendant was not retpiired to wait until the answers 
were offered in évidence before ob.jecting thereto, but was entitled to raise 
the question of their regulnrity by a motion to strike. 

On Motion to Strike Out Interrogatories. 

Henry G. Ward and Charles E. Gummere, for the motion. 
John Rellstab and A. V. Dawes, opposed. 

CROSS, District Judge. The plaintiff has served upon the défend- 
ant written interrogatories, to be answered by him and to be used on 
the trial of the cause; Presumably they were propounded under au- 
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thority of section 140 of an act of the Législature of the state of New 
Jersey entitled "An act to regulate the practice of courts of law" (P. 
L. 1903, p. 537), which provides, in substance, that either party may 
submit interrogatories to the other concerning matters material to the 
issue, that written answers shall be made thereto within 30 days, and 
that the answers shall be évidence in the cause if offered by the 
party proposing the interrogatories, but not otherwise. Motion has 
been made to strike out thèse interrogatories, on the ground "that the 
service of said interrogatories was not warranted by the acts of Con- 
gress constituting United States Circuit Courts, nor by the practice 
or procédure of the said court." 

We deem it unnecessary to go into any extended discussion of the 
proposition, since it is well settled that such practice is not permissible 
in the United States courts. We do not understand that there is any 
question made that such interrogatories could not hâve been submit- 
ted, or the answers thereto given in évidence prior to the statute passed 
March 9, 1893, 37 Stat. 7, c. 14 [U. S. Comp. St. 1901, p. 664]. The 
case of Ex parte Fisk, 113 U. S. 713, 5 Sup. Ct. 724, 38 L. Ed. 1117, 
is décisive of this point. The act of Congress of 1893, above referred 
to, has not enlarged the power of the court in this respect. In Hanks 
Dental Assn. v. Tooth Crown Co., 194 U. S. 303, 24 Sup. Ct. 700, 48 
L. Ed. 989, Chief Justice Fuller, speaking for the court, says, with 
référence to this act, that: 

"It does not purport to repeal in any paît or to modify section 801 [U. S. 
Comp. St. 1901, p. 6(51]. or to create acWitional exceptions to tliose specifled 
in the subséquent sections by enlarging the causes or grounds for taking 
dépositions; and, as it is applicable alone to the taking of dépositions or testi- 
njony in writing, we cannot attribute to it any such efîect, nor liold. this 
being so, tliat it is supplementary to section 914 [U. S. Comp. St. 1901, i). 
CS4]." 

Farther on in the opinion he says: 

"That the courts of the United States are not given discrétion to make 
dépositions not anthorized by fédéral law, but, in respect of dépositions there- 
by authorisîed to be taken, they niay foUow the fédéral practice in the man- 
ner of taking, or that provided by the state law." 

National Cash Register Companv v. Leland, 94 Fed. 502, 37 C. C. 
A. 373, and Despeaux v. Penn R. R. Co. (C. C.) 81 Fed. 897, are te 
the same effect. Other cases might be cited were it necessary, but 
thèse seem to give a clear exposition of the object and eflfect of the 
act of 1892, and, in view of the exposition so given, we are thrown 
back upon the décision in Ex parte Fisk, which controls the case now 
under considération. 

Plaintiff's counsel contends that thèse interrogatories should be 
treated as in the nature of a bill for discovery, and as simplifying 
the practice in that respect. A référence to the opinion in National 
Cash Register Company v. Leland, however, shows the contrary to be 
the law. He also suggests that the motion to strike out the inter- 
rogatories is prématuré, or, rather, that no objection can properly be 
made in the matter until the answers to the interrogatories shall be 
offered in évidence ; but this cannot be so, since, if the submission oi 
the interrogatories is unwarranted, the défendant may wholly disre- 



788 154 FEDERAL EEPOETBR, 

gard them. If he should refuse to answer them, he could not be pun- 
ished for contempt, and, if such an attempt were made, he could avail 
himself of the remedy adopted in Ex parte Fisk, 
The interrogatories will be suppressed. 



CAMDEN V. JARRETT, Sheriff. 

(Gîrcuit Court of Appeals, Fourtla Circuit. May 31, 3907.) 

No. 705. 

CoNTRA'CTS— PEIîPOBMANOE'-CONDITIOKS. 

Défendant, having a claim against L., aud desiring to obtaiu certain 
documentary évidence in possession of the husband of plaintiff's décèdent, 
contracted to pay décèdent or lier asslgns $4,325 on a speclfied date, in 
considération of a delivery of the papers, and further obligated himself 
to pay décèdent, in addition, $5,000 out of any money he might recover 
and colleet f roni L. or F. under a specifled contract, on condition that de- 
fendant recover judgment against L. for the amounts of money that might 
be recovered against défendant thereafter, for which défendant had 
claims against L. under his contrac-t. Défendant thereafter compromised 
his suit against L., taking the note of a third person In full satisfaction of 
the Clftim. Held, that such compromise rendered performance of the con- 
dition by vrhich décèdent vi&n entitled to the additional payment impossi- 
ble, abd she, not belng responsible therefor, was entitled to recover the 
additional payment, as though the condition had been performed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 11, Contracts, § 1446.] 

In Error to the Circuit Court of the United States for the Northern 
District of West Virginia, at Parkersburg. 

H. P. Carnden, for plaintifï in error. 

George E. Price and Richard S. Ker (W. N. Miller and Braxton, 
Ker & McCoy, on the briefs), for défendant in error. 

Before GOFF and PRITCHARD, Circuit Judges, and MORRIS, 
District Judge. . 

PRITCHARD, Circuit Judge. This is an action at law instituted by 
défendant in error against plaintifï in error in the Circuit Court of the 
United States for the Northern District of West Virginia, at the trial 
of which judgment was had in favor of the plaintifï below for the 
sum of $3,167.20, frorri which judgment défendant below sued out a 
writ of error. 

From an éxamination o£ the record, it appears that on the 23d day 
of November, 1893, the plaintifï in error in this action instituted suit 
in the Circuit Court of the United States for the Eastern District of 
Virginia, in assumpsit, against Robert A. Lancaster, demanding dam- 
ages in the sum of $30,000, in which action plaintifï in error was seek- 
ing to recover the sum of $18,090.87, alleged to be due by reason of 
a certain contract in relation to the purchase of the stock of the Green- 
brier White Sulphur Springs Company. Lancaster was supposed to be 
insolvent at that time. Plaintifï in error and George L. Peyton had 
both been stockholders and directors of the Greenbrier White Sulphur 
Springs Company. On December 1, 1893, George L. Peyton was in- 
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vited to meet the plaintiff in error in Washington City, to discuss other 
suits involving the afïairs of plaintiff in error in connection with the 
White Suiphur Springs Company. During the conversation, it appears 
that Peyton told plaintiff in error about certain papers of value to 
him in connection with the Lancaster suit then pending, which papers 
he showed the plaintiff in error, and, being asked what he would take 
for them, replied that he would take $10,000 for the same. Aft- 
er considering the matter for some time, plaintiff in error accepted the 
proposition, and gave his obligation, which is the basis of this. suit, and 
took possession of the papers; the terms of the agreement being that 
the plaintiff in error was to pay Mrs. Peyton, the wife of George L. 
Peyton, the sum of $10,000. The considération moving the plaintiff in 
error to undertake such payment was valuable papers actually deliv- 
ed to him contemporaneously with the making of the contract; that 
of the said considération of $10,000, $5,000 thereof was to be paid in 
any event, but the remaining $5,000 was only to be paid upon condi- 
tion that plaintiff in error should recover judgment against Robert A. 
Lancaster on the claims which he had against said Lancaster, and 
which were the basis of the suit then pending against him. Under this 
contract, plaintiff in error paid the $5,000 which was to be paid in any 
event, but declined to pay the remaining $5,000. On the 12th day of 
September, 1904, the plaintiff in error compromised the Lancaster suit 
for the sum of $7,500, to be paid out of the proceeds of a certain Broun 
note when collected. 

Notwithstanding the fact that the défendant in error relies upon a 
written contract, which purports to hâve been executed for a valuable 
considération, to wit, valuable papers delivered to Camden, neverthe- 
less it was attempted to vary the contract by oral testimony. It is in- 
sisted by plaintiff in error, that instead of the contract being a single 
contract, it is really two contracts in one, relating to separate and 
distinct matters, and demanding separate and distinct performances. 
On the trial of the case in the court below, the learned judge admitted 
évidence over the objection of défendant in error, by which it was 
sought to prove a différent considération from that stated in the con- 
tract, and submitted certain instructions, tendered by the plaintiff and 
défendant, respectively. The défendant filed a bill of exceptions to- 
gether with an assignment of errors, and the plaintiff likewise filed a 
bill of exceptions together with an assignment of errors. The case, 
therefore, comes before this court on writs of error sued out by the re- 
spective parties. 

The original déclaration contained three counts, and a demurrer 
was interposed by the défendant to the same, and the demurrer was 
sustained as to the first and second counts, and the action was remand- 
ed to rules, with leave to amend at bar or at rules, whereupon an 
amended déclaration was filed. A demurrer to the déclaration was 
also interposed by the défendant below, but the court overruled the 
same. We hâve carefully considered the contentions of the défend- 
ant below relating to the allégations contained in the déclaration, and 
are of opinion that the same are without merit. 

The real question involved in this controversy is whether the plain- 
tiff below is entitled to recover upon the contract upon which this ac- 
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tion is based. It appears from the évidence, as well as tlie contract, 
that on the Ist day of December, 1893, the défendant in error de- 
livered to the plaintiff in error certain valuable papers, for which 
the plaintiff in error undertook and agreed to pay the défendant in 
error on May 1, 1894, $4,325, and, "in addition to the above-named 
amount," to pay to the plaintiff the further sum of $5,000 upon the 
happening of the condition set forth in the contract. The contract 
is as follows : 

"Thls isto show that I hâve this day, Dec. Ist, 1893, agreed to pay Mrs. 
Mary C. Peyton or her asgigns four thousand three hundred and twenty-five 
($4,325) dollars on May Ist, 1804. The considération is for valuable papers 
delivered to me this day. And I (urther agrée and obligate myself to pay her 
In addition to the above named amount, flve thousand ($5,000) dollars out of any 
mouey I may recover and coUect from R. A. Lahcaster or F. O. Prench. 
under my contract with the said E. A. Lancaster of May 31st, 1881. Upon 
the condition that I recover judgments against sald Lancaster for the 
arpounts of money that may be recovered against me hereafter, for which I 
may hâve claims against the said Lancaster under and by virtue of said 
contract." 

It appears from the évidence that the plaintiff in error had brought 
suit against a man named Lancaster, and that the husband of Mrs. 
Mary C. Peyton had in his possession certain valuable documentary 
évidence which was material f o ' the questions involved in the con- 
troversy between the plaintiff in error and Lancaster, and the plain- 
tiff in error, being anxious to secure this évidence, entered into the fore- 
going contract, by which he agreed to pay on the Ist day of May, 
1894, the sum of $4,325, and also agreed to pay the further sum of 
$5,000 upon condition that he recovered judgment against Lancaster; 
in other words* the plaintiff iri error agreed to pay Mrs. Mary C. Pey- 
ton the sum of $5,000 in addition to the sum first mentioned in the 
contract, provided he succeeded in accomplishing what he had under- 
taken by the suit he had instituted against Lancaster. It appeared 
that for sôme reason, which is unexplàined by the record, the plain- 
tiff in error entered iiito a compromise by which he secured a note 
from a man by the name of Broun in full satisfaction and compromise 
of the claim which he held against Lancaster. The action of the 
plaintiff in error in compromising the suit which he had instituted 
against Robert A. Lancaster rendered impossible the happening of 
the- condition upon which défendant in error, according to the terms 
of the contract, would hâve been entitled to recover the sum of $5,- 
000. The défendant in error was in no wise responsible for this con- 
dition of affairs, and undèr thèse circumstances we are called upon 
to détermine whether the plaintiff in error by his action in compromis- 
ing the suit would be entitled to take advantage of a situation whereby 
his acts rendered the performance of the contract impossible. It is 
admitted that the plaintiff in error comprornised his claims against 
Lancaster, which forever precluded the possibîlity of securing a judg- 
ment upon the same. It is a well-settled principle of law that where 
the obligor to a contract which contains a condition does that which 
renders fhe performance of the condition impossible he immediately 
becomes liable on his contract. 
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Addison on Contracts (3d Ed.) vol. 1, § 336, in dîscussîng this ques- 
tion says: 

"It is a principle o( law that he who prerents a thlng from being done shall 
not avail himself of the nonperformance whicli he has himself occasloned." 

Chitty on Contracts (llth Ed.) vol. 2, p. 1029, states the rule: 

"But where the performance of the contract is rendered Impossible by the 
act of the party who is chargeable thereon, such impossibility alïords no 
answer to an action on the contract." 

Also, in the case of Cape Fear & Deep River Navigation Co. v. 
George Wilcox, 52 N. C. 481, 78 Am. Dec. 260, it is stated in the 
headnote that: 

"One who prevents the performance of a condition, or maiies It impossible 
by his own act, shall not take advantage of the nonperformance." 

In vievir of the principle enunciated in thèse cases, we are of opin- 
ion that the plaintiff below, under the circumstances, was entitled to 
recover on the contract which forms the basis of this action, inas- 
much as the défendant below by his conduct has rendered impossible 
the performance of the condition contained in the contract by com- 
promising the suit which he had instituted against the said Lancaster. 

We hâve carefuUy considered the other assignments of error by 
the défendant below and the rulings of the court in relation to the 
same, and are of opinion that such assignments of error are without 
merit. 

This court déclines to consider the writ of error sued out by the 
plaintiff below, for the reason that in the assignments of error there 
is a total failure to observe the rules of practice as announced by this 
court and frequently referred to in its opinions. 

For the reasons hereinbefore stated, the judgment of the Circuit 
Court is affirmed. 



HAÏCH V. CURTIN. In re TUCKEE et al. Ex parte CURTIN. 

(Circuit Court of Appeals, First Circuit July 2, 1907.) 

No. 677. 

Bankbuptcy— Peoceedings— MEXaCD OF Review. 

This appeal relates to the title of certain assets claimcd by the trustées 
In banlcruptcy of Frederick M. Tucker & Co. to belong to the bankrupt 
estate, but which the appellant claims belongs to a testamentary trust. 
, Tlie proceedings were commenced by the trustées in bankruptcy by a pé- 
tition in the District Court. There the appellant resisted the pétition, 
among other reasons, because, as he claimed, the District Court had no 
jurisdiction over the controversy. The District Court decided against 
him, and he thereupon appealed to us. In this court the parties mutually 
agreed to waive ail questions of jurisdiction. Held, that the waiver was 
sufficiently rétroactive in its effect to euable us to take jurisdiction of 
the merits of the case on appeal. 

Same— Trust Fund— Administration. 

The partners of the bankrupt partnership of F. M. Tucker & Co. were 
forraerly testamentary trustées of the same trust, which the appellant 
now represents as their successor. While such trustées, they borrowed 
from tlie trust, and earmarked certain stocks of their own as collatéral 
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securiug repayment. F. M. Tuelcer & Co. failcd and liad made an assign- 
ment under the state law for the beneiit of their creditors, and there- 
afterwards they went througli tlie t'orm ot cauceliiig the iudebteduess, and 
of taking tlie collatéral securities as the absolute property of tlie trust. 
They still later disposed of a portion of the collatéral, leaving a residiie, 
which residue coiistitutes the assets in controversy hère. The trustée 
in bankruptcy elaims, first, tliat the transaction by which the loan was 
attenipted to be discharged and the collatéral securities taken as the ab- 
solute property of the testanieutary trust was void ; and, second, that as 
F. SI. Tucker & Co. disposed of certain of the securities after the at- 
tempted cancellation of the indebtedness, and as the securities thus dis- 
posed of were more than equal to the indebtedness, the proceeds thereof 
should be held, as betvveen the présent parties, to hâve discharged the in- 
debtedness. Held that, under the circunistauces, the transaction which 
Involved the attenipted cancellation of the indebtedness was not only 
void, but that it was void for ail purposes ; and, further, held, that inas- 
much, as between the members of the bankrupt copartnership and the 
testamentary trust, both the status of the indebtedness and of the collat- 
éral securities now in controversy remaiued in law unchanged uutil the 
time of the bankruptcy, and Inasmuch, also, as the equities remain precise- 
ly the same as they would hâve been between F. M. ïucker & Co. and 
the testamentary trust if there had been no bankruptcy, the securities 
in controversy must be administered for the beneflt of the testamentary 
trust. 

Appeal from the District Court of the United States for the District 
of Massachusetts. 

Harold Williams, Jr., for appellant. 
Robert K. Dickerman, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
'District Judge. 

PUTNAM, Circuit Judge. This is in the line of the events describ- 
ed in our opinion in Marion E. Tucker, petitioner, passed down on 
October 31, 1906, and reported 153 Fed. 91. In that opinion we point- 
ed out that Luther P. Tucker, deceased, domiciled in the state of New 
York at the time of his deeease, grandfather of Marion E. Tucker, by 
his will, duly probated and allowed in New York, gave to Frederick 
M. Tucker and Tracy H. Tucker as trustées a certain fund, to be in- 
vested by them as trustées, the income thereof to be paid over to said 
Marion E. Tucker during her natural life. The persons thus named 
as trustées were also made executors of the will, and were duly quali- 
fied as such executors by the proper Surrogate's Court of the state of 
New York. The persons thus named as trustées, Frederick M. Tuck- 
er and Tracy H. Tucker, were transacting a brokerage business by the 
name of Frederick M. Tucker & Co., and on an involuntary pétition, 
filed in the District Court for the District of Massachusetts on July 6, 
1903, were duly adjudged bankrupts, both as copartners and as in- 
dividuals. We showed in Marion E. Tucker, petitioner, that the ques- 
tion was made whether Frederick M. Tucker and Tracy H. Tucker 
had ever been duly qualifîed as trustées under the will. Nevertheless, 
we also showed that they had received into their hands the legacy 
given by the will, and assumed to act as trustées therefor, and that the 
assets arising therefrom were at one time duly earmarked as trust 
assets. Consequently, we showed that, according to the gênerai rules 
of equity, which allow no trust to fail merely for the want of trustées, 
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the legacy thus received constituted a true trust, and vvas to be ad- 
ministered in equity accordingly; so that, whether or not the persons 
named as trustées were duly qualified as such, so far as this litiga- 
tion is concerned, was of no substantial importance. 

The origin of this appeal is very well shown by the certificate of 
the référée to the learned judge of the District Court, as foUovvs: 

"The bankrupts, as trustées unûer the will of Luther P. Tucker for the 
beneflt of Marion IC. Tucker, had at the date of their bankriiptcy a note of 
the firm of F. M. Tucker & Co. for $5,000, which they had takeii foi- moneys 
of the trust estate loaned to the flrm by themselves as trustées. This note 
was orlginally secured by certain stocks, the greater part of which were sold 
by them before the bankruptcy, and other stocks were substituted for 
them, some of which were sold after the bankruptcy to an amount whleh 
I found sufflclent to pay the note, which I accordingly found had been paid. 
There thus remained in the hands of the bankrupts some of the orig-inal 
securities and some of those which had been substituted, and I ordered that 
thèse be dellvered to the trustée in bankruptcy, ail of which will more fully 
appear from the decree and findings, which, wlth the évidence taken at the 
hearings at which the title to thèse stocks was in issue, are herewith trans- 
mitted. This order was made upon a hearing on a pétition by the trustée 
in bankruptcy, asking that an order be eutered that the securities in the hands 
of the bankrupts be delivered to him; counsel for the présent trustée under 
the will not waiving any right to object to the jurisdiction of the court in 
any respect." 

The person described as the "présent trustée" in the certificate is 
Hatch, the petitioner, now the appellant, who bas been duly qualified 
as trustée in lieu of the trustées named in the will, who, since our 
détermination of Marion E. Tucker, petitioner, already referred to, 
hâve withdrawn themselves from the trust. The record shows, as 
stated by the référée, that the stocks in question were claimed to bave 
been, tbroughout ail the proceedings, in the hands of Frederick M. 
Tucker and Tracy H. Tucker, assuming to hold them in the trust 
capacity which we hâve described, though since the proceedings in 
the District Court now appealed from they hâve been held for whom 
it might concern in the hands of a gentleman who was acting as their 
counsel. 

The District Court confirmed the order of the référée, finding that 
the trust had no interest in the securities, and it directed them to be 
delivered to Curtin, the trustée in bankruptcy of the copartnership, 
and the appellee herein. It was claimed by Hatch, as trustée, in the 
District Court, that the securities still belong to the trust, and that 
they were not in the possession of the trustée in bankruptcy, and that, 
being held adversely, the District Court had no jurisdiction to make 
the order which was made in référence to that possession. He also, 
of course, claimed that the entire merits of the case were with him, 
as representing his trust. No proceeding in the nature of a péti- 
tion for revision bas been filed in this court, but, as appears in the 
title of the case, it bas come to us on appeal in the strict sensé of the 
term. If both of thèse positions had been insisted on before us, First 
National Bank v. Chicago Title and Trust Company, 198 U. S. 380, 
25 Sup. Ct. G93, 49 L. Ed. 1051, would apply, and we could not take 
jurisdiction over the matter on an appeal; but the proposition that 
the District Court had no jurisdiction by a summary proceeding over 
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the assets involved is waived, and ail the parties hereto hâve agreed 
that we should dispose of their rights on the merits. Consequently, 
the rule which was for the last time, and tlioroiighly, explained in 
Wolkowich V. Mason, by our opinion passed down on October 9, 1906, 
and reported in (C. C. A.) 150 Fed. 699, 701, and séquence, applies, 
and we can proceed to dispose fully of this branch of the litigation. 

The first question, of course, is whetlier the $5,000, or any oth- 
er sum was advanced from moneys appertaining to the trust named 
in thè will of Luther P. Tucker, and was taken for the personal use of 
the bankrupt copartnership of F. M. Tucker & Co., and stocks set 
aside and otherwise earmarKed as collatéral. On this point we hâve no 
doubt. If funds which were earmarked as belonging to a trust were 
thus appropriated, it is unimportant, so far as this case is concerned, 
what was the form of the appropriation, The account books of Fred- 
erick M. Tucker and Tracy H. Tucker as trustées were not produced, 
and, indeed, the record suggests that they kept no proper accounts in 
référence to the trust. Frederick M. Tucker te.stified that, prior to 
April, 1903, there was a fund in the Massachusetts Loan & Trust 
Company earmarked as belonging to this trust, and which in fact did 
belong to it. This is not contradicted, although the record does not 
show the origin of this fund, and the testimony taken discloses no 
effort to show it. We are not permitted by the record to find other- 
wise than that the moneys were so deposited in trust. Also, we 
are not permitted by the record to find otherwise than that $5,000 of 
this fund was on April 18th transferred to the use of the bankrupt 
copartnership of F. M. Tucker & Co., and was in fact used for their 
benefit. Frederick M. Tucker testified positively to that fact, and 
also testified that a note was given therefor, dated April 18th and 
made payable to Georg« H. Nolte, carrying collatéral, and indorsed 
in blank by George H. Nolte, and that this note and the collatéral 
were turned pver to the trustées under the will, and deposited in a box 
in the State' Street Safe Deposit Vaults at Boston. Tucker testified, al- 
so, that this transaction was entered on the journal of the copartnership, 
under the date named (April 18th), and that there was at the same 
time an entry in détail of the collatéral given therefor. The trustée 
in bankruptcy could easily hâve contradicted this évidence if not true, 
but he did not do it. One Kimball, who was f ormerly a bookkeeper 
for the bankrupt copartnership, testified to cotemporary entries on 
its cashbook, showing a cash receipt of $5,000, and a remittance of 
the same to New York on the firm's accoUnt, and also a proper débit 
entry to "bills payable" of the note which we bave described, as also 
carrying interest at 6 per cent. Notwithstanding some confusion in 
the testimony, which is not of an extraordinary character, thèse facts 
positively appear, and we are not justified in disregarding them; so 
that we find that $5,000 was withdrawn from the trust fund for the 
benefit of the bankrupt copartnership, and collatéral deposited there- 
for, as maintained by the appellant. 

Next comes the question whether any part of the loan has been 
paid. Apparently a fevif dollars hâve been paid on it in some way 
which the record does not disclose, and which, in view of the judg- 
ment which we will enter, it is not necessary for us to trouble our- 
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selves about. Excepting thèse few dollars, no payment has been made 
on the loan, unless by what is claimed by the trustée in bankruptcy 
or by the bankrupts to hâve operated as such, as we will describe. 

The collatéral was changed from time to time, the old collatéral 
being taken out and new collatéral substituted, as might be expected 
in connection with the business of F. M. Tucker & Co. as brokers : 
that being the usual method of dealing between brokers borrowing 
on collatéral and the holders of the collatéral, because brokers are ail 
the time changing their assets in the usual course of business. We 
therefore attach no importance to thèse changes in the collatéral ; 
neither do we understand that anybody attempts to regard them as 
of any spécial account. Matters so continued until the Ist day of 
July, 1903, when Frederick M. Tucker told Kimball, the bookkeeper 
already named, to mark the note as paid, and that the collatéral 
would be held and taken in payment for the note, and Kimball made 
an entry that day on the "bills payable" book as follows : "Paid on 
loan $4,677.50." This entry related to the $5,000 note which wé 
hâve described. Meanwhile, between April ISth and July Ist, F. M. 
Tucker & Co. had failed, and had made a vohintary assignment for 
the benefît of their creditors, which stood unrevoked until the péti- 
tion in bankruptcy was filed against them. The $5,000 note provided 
that the collatéral might at any time be sold at public or private sale, 
and the proceeds applied to the payment of the debt; but this, of 
course, under ordinary circumstances, would not permit the creditor 
of his own motion to transfer the collatéral to himself as his own ab- 
solute property by a mère stroke of the pen. In the présent instance 
this might hâve been permissible except for spécial circumstances, 
because F. M. Tucker & Co. on the one side, and Frederick M. 
Tucker and Tracy H. Tucker as trustées on the other, might be 
said to hâve been the masters of the whole situation ; but, the volun- 
tary assignment having intervened, the rights and powers of F. M. 
Tucker & Co. were suspended, and, moreover, as they were then in- 
solvent and on the verge of bankruptcy, this transaction must be re- 
garded in fraud of the statute. Therefore, under the circumstances, 
we are compelled to regard it as void. The trustée in bankruptcy, 
however, occupies the singular position of holding that it was void 
so far as he was concerned, but that it had some efïect prejudicial to 
the petitioner, appellant, or to the beneficiary whom he represents. 
On the other hand, the transaction must be regarded as void from the 
standpoint of either of them, and wholly ineffectuai. 

To a considérable extent the collatéral for the $5,000 note has been 
sold. The record, however, shows that the proceeds of thèse sales 
went to the benefit of F. M. Tucker & Co., and none to the benefit 
of the trust under the will. The collatéral now remaining is appar- 
ently the same as was on hand when the pétition in bankruptcy was 
filed, so that, as none of it has been disposed of since the bankruptcy 
proceedings were commenced, and as there is no suggestion in the 
record of anything in the nature of a préférence in violation of the 
statutes in bankruptcy, the présent status is to be determined accord- 
ing to the condition of things at the time the involuntary pétition was 
filed; in other words, the equities involved are those which exist as 
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between thè petitioner, appellant, or Marion E. Tucker or the trust, 
on the one hand, and F. M. Tucker & Co. as individuals and co- 
partners, on the other. It is the gênerai rule in bankruptcy, as we 
hâve several times pointed out, that an estate in bankruptcy has no 
greater equities than the bankrupts themselves, unless there has been 
a préférence or some other act which was a fraud on the statute. 
In re Chase, 124 Fed. 753, 755, 59 C. C. A. 629. Nothing of this 
character existing, and what was received f rom the collatéral which 
was disposed of having gone to the benefit of F. M. Tucker & Co., 
and the transaction of July 1, 1903, being entirely void, no part of 
the proceeds is to be regarded as having been applied for the bene- 
fit of the trust; and the note, except so far as it has been apparent- 
ly reduced by the minor amount, which is not explained, and the 
collatéral now remaining, are the property of the trust and of the 
petitioner, representing the trust. Indeed, in this respect the condi- 
tion, except as we hâve previously stated, is precisely the same as 
though there had been no proceedings in bankruptcy, and as though 
F. M. Tucker & Co. still owed the note. 

It is impossible on this record, however, for this court to ascertain 
whether the collatéral remaining is sufficient to liquidate the debt to 
the trust. Under the circumstances, it is the duty of the District 
Court in bankruptcy to proceed in the usual way. If there is reason- 
able ground to apprehend that on an accounting the collatéral now 
remaining and in issue hère, if disposed of under proper directions, 
would liquidate the balance due on the note, with interest, less the 
minor payments to which we hâve referred, if there hâve been any 
such payments, and probably leave a balance for the benefit of the 
estate in bankruptcy, the District Court in bankruptcy should dispose 
of the collatéral, direct payment of the debt to the appellant, peti- 
tioner, for the benefit of his trust, as asked by him, and permit the 
trustée in bankruptcy to retain the surplus. If, however, there is no 
reasonable ground to apprehend that the estate in bankruptcy can de- 
rive any advantage from such a course of proceedings, the District 
Court in bankruptcy should direct the delivery of the collatéral to the 
petitioner, appellant, as representing his trust, and permit proof of the 
debt to the trust as a secured claim, or cause liquidation in some other 
way which the law permits, or to which the parties, with the approval 
of the court, agrée. 

The decree of the District Court is reversed, and the case is re- 
manded to that court for further proceedings in accordance with our 
opinion passed down this day, and the appellant recovers his costs of 
appeal against the appellee as trustée. 
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MIDIAND CONTRACTING CO. T. TOLEDO FOUNDRÏ & MACHINE CO. 

(Circuit Ooxirt of Appeals, Seventh Circuit. February 5, 1907. Eeliearins 

Denied May 17, 1907.) 

No. 1,292. 

1, Courts— Fedebal Couets— Eesidbncb ov Pabties— Objections— Waivebt- 

Fedekal Ooubts. 

Tlie riglit of a défendant, sued in a fédéral court on thé ground of dl- 
versity of citizensliip, to object to the jurisdiction of the court because 
neither party is a résident of ttie district, is waived by his entering a 
gênerai appearanee and askiug for an extension of time in whlch to plead 
and for a continuance, prior to the making of sueli objection. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 13, Courts, § 815.] 

2. Beplevin— Declabation— SumCIENCT ON Default. 

Replevin is a possessory action, and wliere a wrongful taking Is not 
alleged, but only a wrongful détention, the déclaration must allège an 
Immédiate right of possession In the plaintiff, and an allégation of owner- 
ship merely wlU not sustain a judgment for plaintiff where défendant 
makes default 

[Ed. Note. — For cases in point, see Cent Dig. vol. 42, Replevin, §§ 211- 
214.] 

8. Courts— Pbocedube in Fedebal Courts— Assessment of Damages on De- 
fault. 

Rev. St S 649 [U. S. Comp. St. 1901, p. 5251, which requires a stipula- 
tion In writlng walving a jury to authorize trial of Issues of fact by the 
court alone, is not applicable to default cases, and in an action of replevin 
brought in a fédéral court withln thç state of Illinois, in whlch the de- 
fendant makes default, the court is authorized to assess the damages with- 
out a jury under the Illinois practice act (3 Starr & G. Ann. St 111. 1896, 
c. 110, par. 41). 

[Ed. Note. — Conformity of practice In common-law actions to that of 
Btate court, see notes to O'Connell y. Reed, 5 O. C. A. 594, and Nederland 
Life Ins. Co. y. Hall, 2T C. C. A. 392.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Illinois. 

This writ of error Is prosecuted from a judgment recovered against the 
Midland Contracting Company, défendant below, upon alleged default, in a 
replevin suit, brought by défendant in error, to recover a steam dredge and 
damages for alleged unlawful détention. ïhe suit was commenced in the 
Circuit Court for the Eastern District of Illinois, by summons and writ of 
replevin, with service returned as made iipon the superintendent of the de- 
fendant corporation (plaintiff in error) at Vandalla, 111., December 1, 1905. 
The déclaration avers, In substance, that the plaIntifC thereln (défendant In 
error) is an Ohio corporation, citizen, and résident; that the défendant there- 
ln U a Colorado corporation, having Its principal place of business at St. Lou- 
is, Mo.; and that the défendant on November 20; 1905, unjustly and unlaw^ 
fully detained a steam dredge, the propërty of the plaintifC. 

On December 2d the plaintiff In error delivered to the marshal an Indem- 
nifylng bond for rétention of the dredge. On March 13, 1906, a ruie was en- 
tered upon It to plead to the déclaration by March 15th. On March 15th an 
affidavlt of the attorney on Its behalf was flled In court, then in session, aver- 
ring a good and meritorlous défense, with reasons for an extension of time to 
prépare and plead, praying such extension and continuance to the May term. 
Both motions were denied by the court. On March 16th the record states 
appearanee of both parties, and leave "given the défendant to plead to the 
plaIntIfC's déclaration herein, Instanter;" that "Its plea to the Jiu-isdiction" 
was thereupon flled; and that demurrer to such plea was entered. The plea 
States the Incorporation of the parties in Ohlo and Colorado, resptjctlvely, and 
tiiat neither résides In the district of the venue. 
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On March 19th upon consent of parties, tlie demurrer to the plea was treat- 
ed "as a motion to strlke said plea from tlie files," and the court sustained 
sueh motion upon the grou»'d that "the défendant had hitherto waived its 
rights under sald plea to the jurisdiction of the court," through its several 
gênerai appearances. No further motion appearing on behalf of the plaintifE 
in error, the judgment order was entered of which review is sought. It re- 
cites the f allure of the défendant tlierein "to plead, answer, or demur" ; that 
"having made default, and the court having heard the évidence submitted by 
the plaintiff, iinds the issues for the plaintifC." and thereupon adjudges the 
dredge to be the property of the plaintifE below, and that the damages for the 
wrongful détention are $1.100. It awards recovery of possession and dam- 
ages accordingly. Error is assigned for rejecting the plea in abatement and 
upholding ;|urisdiction of the parties, and for various alleged errors in prac- 
tice. 

D. E. Keefe, for appellant. 

W. J. Wuerfel and Howard A. Swallow, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

_ SEAMAN, Circuit Judge (after .stating the facts). The conten- 
tion that the trial court erred in upholding jurisdiction, when it ap- 
peared that both parties to the suit were nonresidents of the district, 
is untenable, in view of the gênerai appearance of the défendant be- 
low, in open court, on March 15th, with an affidavit of meritorious dé- 
fense and of need for further time to prépare for trial, and an appli- 
cation thereupon for extension of time to plead and for continuance of 
the cause. This appearance was without qualification, and the plea 
in abatement was not filed until the foUowing day, when leave was 
granted by the court to plead to the déclaration. As the rule is well 
settled that the provision for suits to be brought in the district of the 
résidence of one or the other party "does not touch the gênerai juris- 
diction of the court over such cause between such parties," but "is 
a matter of personal privilège, which the défendant may insist upon, 
or may waive, at his élection" (Interior Construction Co. v. Gibney, 
160 U. S. 217, 219, 220, 16 Sup. Ct. 272, 40 L. Ed. 401, and authorities 
cited), the appearance and applications referred to waived the objec- 
tion subsequently interposed, and the plea was rightly overruled. 

The plaintifF in error appears to hâve rested on the jurisdictional plea, 
making nd application for leave to plead to the merits or for other re- 
lief from the default thereupon entered, and the only remaining ques- 
tions open to considération are, whether the record authorizes the 
judgment as entered. Error is assigned of two classes : (1) Want of 
timely service or sufificient déclaration to authorize any default judg- 
ment in replevin; and. (2) want of authority for assessment of dam- 
ages by the court, without a jury. 

1. The objections raised under the first-mentioned head are two- 
fold: (1) That the défendant below was not in default under Prac- 
tice Act IlL c; 110, §§ 1, 8 (3 Starr & C. Ann. 111. St. 1896, pp. 
2977, 2989)-; (2) that the déclaration is insufficient to support the 
judgment. , ' ' ' 

Assupiing (without so deciding), for the one proposition, that the 
sections referred to were operative in the trial court, neither section im- 
presses us as applicable to the case at bar. Section 1 provides that 
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the summons shall be returnable to the first day of the next term, ex- 
cept when sued out within 10 days of such term, and shall then be 
made returnable to the succeeding term. Section 8 provides, when 
service cannot be made 10 days before the return day, and summons 
is served later, that "the défendant shall be entitled to a continuance, 
and shall not be compelled to plead before the next succeeding term." 
The summons in suit was served December 1, 1905 and made re- 
turnable to the ensuing March term; so the fact of service appears 
within the terms and meaning of the statute. Any question of the 
regularity of such service is settled by the gênerai appearance and not 
reviewable upon this inquiry. 

The sufficiency of the déclaration or record to support judgment in 
replevin is challenged, and we are of opinion that at least one ground 
is well assigned, namely, that there is no allégation of the right of 
the plaintiff therein to possession of the property. The déclara- 
tion avers, not wrongful taking of the goods, but their wrongful dé- 
tention by the défendant, for which replevin is authorized by statute 
in Illinois. Section 1, c. 119, Rev. St. 1874; 3 Starr & C. Ann. St. p. 
3373. While ownership by the plaintiff is alleged, there is no allé- 
gation of right of possession; and the action being possessory, not 
essentially determinative of title, the sole issue to be tried is the right 
of possession at the commencement of the action. Cobbey's Law of 
Replevin, § 12; Reynolds v. McCormick, 62 111. 412, 415; Pease 
V. Ditto, 189 111. 456, 468, 59 N. E. 983. Ownership in one person 
does not exclude right of immédiate possession in another, and the 
mère allégation of title does not tender the issue of right of posses- 
sion, where unlawful taking is not averred. Wheeler v. Train, 3 
Pick. (Mass.) 255, 257 ; Gazelle v. Doty, 73 111. App. 406, 408. Under 
the well-settled rules that the déclaration must allège facts which give 
a right of recovery — with no presumptions arising in favor of the 
pleader — and that "a default admits onlv the facts well pleaded" there- 
in (Schueler v. Mueller, 193 111. 402, 404, 61 N. E. 1044), the alleged 
fact of ownership does not, as we belle ve, authorize the judgment in 
replevin. 

With the premise conceded, in efïect, that the possession of the de- 
fendant was originally lawful, the plaintiff can recover upon the 
strength alone of his immédiate right thereto, and not upon defect 
in the adversaries' clairri. So neither the allégation of title nor that of 
unlawful détention présents the issue of immédiate right of possession 
in thé plaintiff, and default thereunder confesses no such fact. 

2. The further contention of error in the assessment of damages by 
the court, without a jury, is not deemed tenable, as such procédure is 
authorized, upon default, by section 40 of the Illinois practice act (3 
Starr & C. Ann. St. c. 110, par. 41, p. 3031). In Fidelity & Deposit Co. 
V. United States, 187 U. S. 315, 320, 23 Sup. Ct. 120, 47 h. Ed. 194, like 
provision is upheld as not infringing the constitutional right of trial 
of issues of fact by a jury. Section 649, Rev. St. U. S. [1 U. S. Comp. 
St. 1901, p. 525], which requires "a stipulation in writing waiving a 
jury," to authorize trial of issues of fact by the court alone, is not ap- 
plicable to default cases; and, no inconsistent provision appearing, 



800 154 FEDERAL EEPORTEK. 

conformity with the practice actof Illinois is authorized under section 
914, Rev. St. U. S. [1 U. S. Comp. St. 1901, p. 684]. 

For the above-mentioned insufficiency of the déclaration, we are of 
opinion that the jùdgment is unsupported; and it is reversed, accord- 
ingly, and the cause remanded for further procecdings in conformity 
with law. 



THE SANTA ANA. 
(Circuit Court of Appeuls, Ninth Circuit. June 7, 1907.) 

No. 1,367. ;. •. 

1. Shipping— General Aveeage— Effect of Stipulations of Bill of Lading. 

While the parties to a shipping contract may by clearly expressed termg 
either enlarge or limit the carrier's liability in respect to gênerai average, 
it is the settled rule that stipulations in bills of ladlng, exempting the car- 
rier from liability for damage or losses arising from certain specified 
causes, do not affect his liability in gênerai average contribution, although 
the loss may occur from one or more of the excepted causes. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, § 623. 

General average, see note to Pacific S. S. Co. v. New York, H. & R. Min. 
Co., 20 C. G. A. 357.] 

2. Same— Liability of Vessel— Failube to Enfoece Lien. 

If a master falls to retaln the lien which by law he has on the goods of 
ail shippers for their just proportion In a gênerai average contribution, 
and delivers the goods without requiring payment or a gênerai average 
bond or other security for the payment thereof, he and the shipowner be- 
come personally liable for the f ull. amount of the gênerai average con- 
tribution, which ail interests should pay to the persous sufferlng loss. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, § 624.] 

3. Same— Adjustment— Validitt. 

An adjustment in gênerai average, made by an adjuster selected by the 
vessel, on proofs submitted by ail parties, held not impeached by the ves- 
sel owner for fraud. 

4. Same— Suit to Bnfobce Award— Issues. 

Where a llbel was flled to enforce a gênerai average award made by an 
adjuster, and only aslied for a readjustment in case objections made to 
the validity of the award by défendant should be sustained, the llbelant 
eannot complaln that a readjustment was not made, where sueh objections 
were overruled, and the award made by the adjuster accepted. 

Appeal from the District Court of the United States for the Northern 
Division of the Western District of Washington. 

In June, 1900, while the steamer Santa Ana was on a voyage from Seattle 
to Nome with passengers and a gênerai cargo of merchandlse, lire broke ont 
In the cargo, and for the gênerai safety it became necessary to pour water 
and Inject steam into the hold to extinguish the lire. After it was extinguish- 
ed, the hatches were removed, and a portion of the cargo which had been to- 
tally damaged was cast overboard. The vessel then proceeded to her destina- 
tion at Nome, Alaska, where her cargo was discharged. Much of it was 
found to be damaged by tire, smoke, and steam. A large proportion of the 
cargo was the property of the appellee, and It consisted of lumber, fumlture, 
bedding, groeeries, wines, liquors, cigars, dry goods, gambling appliances, 
stage scenery, etc., ail for the purpose of establishing at Nome a theater and 
a store and saloon for the sale of wines, Uquors, cigars, and gambling appli- 
îinces. At the time of the arrivai of the vessel at Nome, there was no govern- 
ment there, nor any com-t by which contribution in gênerai average could 
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have been ascertained or adjusted. After the appellee's cargo had been re- 
moved to its warehouse, a survey was made of it by one W. W. Gollin, -who 
was a surveyor for tbe board of marine uiiderwriters of San Francisco. In 
making tlie survey, according to bis own testimony and that of W. D. Wood, 
Gollin acted at tbe instance of and represented tbe ship. According to tbe 
testimony of other witnesses, Gollin claimed to represent tbe insuranee com- 
panies in whlcb the appellee's cargo was insured. Tbe survey, as it appears 
from tbe évidence, was superflcial and incomplète. A certiflcate was issued 
to tbe appellee sbowing the total damage to its cargo by flre and steam to be 
tbe sum of $3,617.08. On tbe return of the vessel to San Francisco in October, 
1900, tbe matter was placed in tbe bands of an average adjuster for ad- 
justment. Tbe adjustment was delayed from varions causes and was not 
completed until December, 1902, In tbe adjustment tbe vessel was valued 
at $90.000, tbe freigbt at $1,928, and tbe cargo at $65,154. Tbe appellee's car- 
go was valued at $36,192 at its point of destination. Tbe adjuster, after al- 
lowing varions crédits to tbe vessel, found and assessed tbe sum of $12,907.04 
as the net amount whlcb tbe vessel should contribute and pay to tbe 
appellee after deducting bis contributory sbare. The appellee demanded oi 
the owners of the vessel the payment of their contribution so adjusted, but 
payment was refused. and thereupon the aiJpellee flled its libel praying for a 
decree that the award of tbe adjuster be enforced by tbe decree of tbe court 
against tbe vessel, ber tackle, apparel, furniture, etc. 

Tbe bills of lading under which the appellee's cargo was consigned contain- 
ed, among others, tbe following provisions: 

"(a) General average, if any, to be adjusted according to tbe York-Antwerp 
rules of 1890. 

"(b) It is agreed tbat no lien shall attacb to any of the vessels employed in 
the performance of this contract for any breacb thereof, and sucb lien is 
bereby waived. 

"(c) It is furtber stipulated and agreed tbat in ail cases of loss of any por- 
tion or tbe wbole of said goods and mercbandise, the amount of claims shall 
be restrieted to tbe cash value of sueh goods or mercbandise at tbe original 
port of shipment, and tbat ail claims for eitber partial or total loss or damage 
sball be ascertained and adjusted upon tbe same basis of value. 

"(d) In the event tbat said Seattle & Yukon Transportation Company shall 
become liable for any injury, damage or loss to said property, it sball reçoive 
tbe benefit of any insuranee tbereon in favor of tbe shipper, owner or con- 
signée." 

Tbe District Court beld that thèse provisions of the bill of lading had no re- 
lation to tbe question of tbe liability of tbe ship in gênerai average, and on 
exceptions to the answer ruled out ail défenses based tbereon. Upon the final 
hearing a decree was entered for the appellee enforcing tbe adjustment made 
at San Francisco, wbereby gênerai average contribution was awarded to tbe 
appellee in the sum of $12,907.04. 

Nathan H. Frank, H. S. Griggs, and Peter & Powell, for appellant. 
William H. Brinker, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, District 
Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is contended that by the provisions of the bills of lading the entire 
question of gênerai average as set forth in the York-Antwerp rules 
of 1890 is incorporated in and made a part thereof, and that the pro- 
visions of the bills of lading which are set forth in the foregoing state- 
ment of facts should have been given full force and efïect, and should 
have been held to qualify the liability of the ship in gênerai average. 
To this it is to be said that, while the parties to a shipping contract may 
bv clearly expressed terms either enlarge or limit the carrier's liability 
151 F.— 51 
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in respect to gênerai average, it is the settled rule that stipulations in 
bills of lading exempting tlie carrier from damages or losses arising 
from certain specified causes do not affect his liability in gênerai 
average contribution, although the loss may occur from one or more of 
the excepted causes so specified. 

In Carver's Carriage by Sea, § 80, it is said: 

"The shipowner's, obligation to contribute to gênerai average sacrifices of 
the cargo, made during the voyage, will continue, notwithstandlng gênerai 
words in the bill of lading which may seem vi'ide enough to exclude tbat li- 
ability. If the liability is not to exist, that must be stlpulated in express 
terms." 

In Crooks v. Allan, 5 Q. B. D. 38, Lush, L. J., said : 

"The office of tlie bîU of lading is to provide for the rigbts and liabilities 
of the parties in référence to the contract to earry, and is not concerned with 
liabilities to contribution in gênerai average, and, unless the contrary ap- 
pears, the words nsed must be so construed." 

The same was held in Schmidt v. Royal Mail Steamship Co., 45 h- 
]. Q. B. 646. In The Roanoke, 69 Fed. 161, 8 C. C. A. 67, the Cir- 
cuit Court of Appeals for the Seventh Circuit, following the cases 
just cited, held that the clause in a bill of lading exempting carriers 
from Hability for any loss or damage arising from fire and wet, and giv- 
ing him the benefit of the Insurance, afïected only rights and liabilities 
incident to the contract of carriage, and that they do not exempt the 
vessel from a gênerai average claim for damage caused in extinguish- 
ing fîre. We find no case holding to the contrary of this doctrine, and 
we find no error in its application by the court below to the provisions 
of the bills of lading in the présent case. 

It is contended, further, that, if the adjustment be conceded to be 
the basis of the appellee's right, the court nevertheless erred in en- 
tering a decree against the appellant for the entire amount to be con- 
tributed to the appellee, instead of for the ship's individual proportionate 
contribution. It is well settled»' however, that if the master fails to 
exercise the lien which by law he bas on the goods of ail shippers for 
their just proportion in the gênerai average contribution, and delivers 
the goods without requiring pàyment or a gênerai average bond or 
other security for the payment thereof, he and the shipowner become 
personally responsible for the ftill amount of the général average con- 
tribution, which ail interests should pay to the persons aggrieved. 
Carver's Carriage by Sea, § 442 ; Dike v. Propeller St. Joseph, 6 Mc- 
Lean, 573, Fed. Cas. No. 3,908 ; Heye v. North German Lloyd, 33 Fed. 
60, 2 h. R. A. 287; The AUianca (D. C.) 64 Fed. 871; Crooks v. 
.\llan, a Q. B. D. 38. 

The appellant seeks to excuse itself from liability td contribute the 
whole amount on the ground that an average bond was impracticable, 
and that ail reasonable efiforts were made to adjust the damage by 
such means as were at hand, and to obtain such security as was practi- 
cable. But the record is barren of évidence to sustain this contention. 
Wii; find nothing in the testimony to show that a gênerai average bond 
was demanded, or that security could not hâve been obtained as a con- 
dition for the delivery of the goods. The cargo was of considérable 
value, and it is not to bè assumed, in the absence of proof , that the 
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consignées were unable to furnish security. In order to préserve its 
lien, it was not necessary for the sliip to retain the cargo on board. 
Wellman v. Morse, 76 Fed. 573, 22 C. C. A. 318. It appears from the 
évidence that the appellant had a wareliouse at Nome in which it coukl 
hâve stored the cargo witliout relinquishing its hen for gênerai con- 
tribution. 

It is urged that the appellee should be limited to the recovery of $3,- 
617.03, the amount of its loss as estimated by Mr. Gollin, and it is 
argued that fraud sufficient to impeach the adjustment is indicated in 
the fact that the appellee took away its goods without making any pro- 
test against that estimate, and soon thereafter presented to the appellant 
an affidavit showing its damage to be only one-half of the amount sub- 
sequently claimed ; and, again, two years later, presented a supplement- 
al afïidavit increasing its damage to nearly $30,000. But thèse facts 
are not necessarily indicative of fraud. The examination by Gollin 
was cursory and incomplète. He did not attempt to make an adjust- 
ment in gênerai average. The certificate was never accepted by the 
appellee. The évidence shows that the extent of the appellee's loss 
was not then known even to the appellee's agent, and was not ascertain- 
ed or ascertainable until a date considerably later. The facts attending 
the adjustment and the method pursued in arriving at the award présent 
nothing to discrédit the resuit. After the ship returned from Nome, 
she went to San Francisco, and there the appellant selected C. W. 
Gibbs, an adjuster of marine losses, to make an adjustment in gênerai 
average. The Insurance companies to which the appellee had made its 
proofs of loss presented the proofs to the adjuster. The appellant 
also submitted proofs. The adjuster called on both parties for ad- 
ditional proofs, which were furnished, and upon such évidence the ad- 
justment was made. We find no error in the conclusion reached by the 
trial court that the adjustment is not impeachable for fraud. 

The appellant further objects to the award so made, in the adjustment 
at San Francisco, on the ground that the testimony shows that a large 
portion of the goods that were allowed to participate in the gênerai 
average were injured by fire and smoke, and that the fire and smoke 
damage, which is not allowable in gênerai average, was not segregated 
from the damage from steam and wâter. In the record which is be- 
fore us we do not find that the appellant has presented any évidence on 
which to base this objection. Its only testimony as to damage by fire 
is that found in the déposition of Gollin. He, in answer to the ques- 
tion whether the appellee's goods showed scorching or other effects 
of fire, answered : "There was a great deal of damage done by steam. 
Q. Outside of steam? A. There were signs of scorching there." If 
any considérable portion of the damage allowed in the adjustment was 
the direct resuit of the fire, the appellant had it in its power to prove 
that fact. The appellee, in conséquence of its understanding that the 
District Court had ruled on exceptions to the answer that the adjust- 
ment was not binding upon either party to the suit, took testimony 
in full and in détail as to the nature, cause, and extent of the in jury to 
its goods, as a basis for a new adjustment which it expected the court 
to make. The appellant now points to items of fire damage which that 
testimony discloses, and on that bases its présent contention; but an 
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examination of that évidence leads to the conclusion tliat tlie fire dam- 
age was proportionately inconsiderable. We hâve no ground for 
saying that the adjustment made in San Francisco was based in any 
degree whatever on damage from that source, and, as the évidence of 
the damage to the appellee's goods so taken at length and uncontra- 
dicted shows a gênerai damage largely in excess of that found by the 
adjuster, we are justified in assuming that the adjustment was made as 
it should hâve been made, on damage from steam and water only, and 
on a proper considération of the law and rules applicable to such 
adjustments. 

The appelree, although it has not appealed from the decree, contends 
that, since the court below held that the adjustment was not binding 
upon either party, this court should on this trial de novo, upon the 
évidence which is presented, make a prOper adjustment of the loss and 
assess against the appellant its just contributory share, which share, 
it is urged, is an amount considerably greater than that assessed by the 
adjuster. We find that on exceptions to appellant's answer to the 
libel the court below held that the gênerai average adjustment made in 
San Francisco was not conclusive, but might on the final hearing be 
impeached on some of the grounds of error of law or fact alleged in 
the défense. The appellee in its original libel had alleged the ad- 
justment made in San Francisco and prayed for a decree to enforce it. 
After the court had so ruled on exceptions to the answer, the appellee, 
with the leave of the court, filed amendments to its libel, in which, 
while not attacking the adjustment and award, it prayed that if upon 
the final hearing the court should find the adjustment defective, in- 
correct, or in any manner insuiKcient to bind the vessel and ail others 
concerned, the court upon a proper considération of ail the évidence 
make a proper adjustment. The court, on the final hearing, having 
failed to find that the adjustment was open to any of the objections 
presented by the answer, was not required to make a new adjustment at 
the instance of the appellant. It was not required to make a new ad- 
justment at the instance of the appellee, for the reason that the latter 
had not in its pleadings repudiated or attacked the adjustment, but, 
on the contrary, had sued upon it and had prayed for its enforcement, 
and had asked the court to make a new adjustment only in case the ad- 
justment sued upon was found to be subject to the objections urged 
against it by the appellant. Under the issues presented by the plead- 
ings, the appellee must be content hère, as in the court below, with the 
adjustment award. 

The decree is afifirmed, with costs to the appellee. 
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HAMPTOxN' STAVE CO. v. GARDNER. 
(Circuit Court of Appeals, Eiglitli Circuit June 18, 1907.) 

No. 2,487. 

1. COUBTS— JtJRISDICTION— AMOUNT IN DISPUTE. 

Upon ail questions of jurisdiction, the sum deinanded, not the amount 
recovered, recoverable or admitted, is the amount in dispute, uuJess tlie 
record proves to a' légal certainty eitlier tliat the sum demanded tiinuot 
be as a matter of law the amount in dispute, or that it is, as a matter of 
fact, a colorable and fictitious amount inserted in bad faith to involte ju- 
risdiction. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 890. 

Jurisdiction of Circuit Courts is determined by the amount in contro- 
versy, see notes to Auer v. Lombard, 19 C. C A. 75; Ïennent-Stribling 
Shoe Co. V. Rope, ?>G C. C. A. 459.] 

2. Damages — Option Conteact — Failube to Fubnish Abstract — Damase 

Value Less Conthact Price— Wiietiibr or Not Vendée would hâve 

BOUGHT lM.\rATEKIAT.. 

Upon a breacli by a vendor of a covenant to furnish an abstract of ti- 
tle in a contra et which grants a time option to purchase land, the measure 
of damages is the différence between the contraet price and the value of 
the land, and the issue whether or not the vendee would hâve bought the 
land if the vendor had fumished the abstract is spéculative and imma- 
terial. 

3. Waiver— Equivalent of Estoppbl. 

The basis of waiver is estoppel, and where there is no estoppel there is 
110 waiver. 
ïïook, Circuit Judge, dissentlng in part. 
(Syllabns by the Court.) 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

George B. Pugh and R. E. Wiley, for piaintiff in error. 

N. T. White and Ben J. Altheimer, for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. The first complaint in this case is that 
the court below refused to sustain a demurrer to the pétition, and, at 
the close of the évidence, to dismiss the action on the grounds that the 
amount involved was less than $3,000, and that there was no averment 
or proof that the plaintiff below would hâve taken the lands if a 
complète abstract of title to them had been furnished. The plaintif!, 
Russell E. Gardner, alleged in his complaint, and the évidence proved 
thèse facts: On October 30, 1905, the Hampton Stave Company, a 
corporation, made a written contraet with Gardner upon which he paid 
it $1,000, whereby the Hampton Company agreed to sell and convey, 
and Gardner undertook to buy, within 60 days, 5,000 acres of land for 
the sum of $20,000, the Hampton Company agreed to furnish him with- 
in a reasonable time proper abstracts of title to the lands, and they 
mutually agreed that if the titles proved defective the $1,000 should be 
refunded; if they proved good, and Gardner purchased the lands, the 
$1,000 should be credited upon the price ; and if the titles proved good, 
and Gardner failed to take and pay for the lands, the $1,000 should be 



806 154 FEDERAL REPORTER. 

forfeited to the Hampton Company. The Hampton Company furnished 
an incomplète abstract of title to the laiids, and though oiten requested 
failed to furnish any other within the 60 days. The land was worth 
$30,000, and Gardner alleged that he had sustained, and asked to re- 
cover, damages to the amount of $11,000. 

Upon ail questions of jurisdiction, the sum demanded, not the sum 
recovered, rec'overable, or admitted, is the amount in dispute, unless the 
record proves to a légal certainty either that the sum demanded cannot 
be, as a matter of law, the amount in dispute (Vance v. Vandercook Co., 
170 U. S. 468, 472, 18 Sup. Ct. 674, 42 L. Ed. 1100 ; Bank of Arapahoe 
V. Bradley & Co., 19 C. C. A. 206, 72 Fed. 867), or that it is as a mat- 
ter of fact a colorable and fictitious sum inserted in bad faith to invoke 
jurisdiction (Hilton v. Dickinson, 108 U. S. 165, 174, 2 Sup. Ct. 424, 
27 L. Ed. 688 ; Wilson v. Daniel, 3 Dali. (Pa.) 401, 404, 1 L. Ed. 655 ; 
Smith V. Greenhow. 109 U. S. 669, 671, 3 Sup. Ct. 421, 27 L. Ed. 1080 ; 
Schunk V. Moline, Milburn & Stoddart Co., 147 U. S. 500, 504, 13 Sup. 
Ct. 416, 37 L. Ed. 255 ; Peeler v. Eathrop, 1 C. C. A. 93, 98, 48 Fed. 
780, 786. The vendee claimed damages for the breach by the vendor 
of a contract of sale of real estate. The légal measure of such dam- 
ages is the différence between the contract price and the value of the 
property, and this was $10,000. The record fails to convince that this 
claim was made in bad faith to impose upon the court below and to 
fraudulently invoke its jurisdiction, and the amount in dispute was sufifi- 
cient to sustain the action, 

The next objection is that there was no averment or proof that the 
vendee would hâve taken and paid for the land pursuant to the con- 
tract if a correct abstract had been furnished, and that the court refused 
to admit évidence offered by the vendor to the effect that he would not 
hâve donc so. But that évidence was immaterial. What the parties 
would hâve donc if the vendor had not violated its agreement was a 
spéculative and irrelevant issue. It had committed the first breach of 
the contract, and had thereby given to the vendee the right to recover 
the légal damages which resulted from its wrong, and the only issues 
in the case were the breach and the amount of damages. It is said that 
the damages for the breach should be limited to the cost of a correct 
abstract, and that in any event évidence that the vendee would not bave 
taken the property was material in determining the amount of damages. 
But the vendee's right to purchase was limited by the contract to 60 
days. He had paid $1,000 for this option, and it was a valuable one. 
The vendor had covenanted to deliver to him a correct abstract within 
a reasonable time, and the vendee had the right to rely upon the per- 
formance of this covenant by the vendor and to s'take his option 
upon it. He was not required to présume that the vendor would vio- 
late his agreement and to act and to procure an abstract for himself 
upon that assumption. Nor was the cost of such an abstract the 
probable effect of the vendor's failure to furnish one. The measure of 
damages for its breach of this covenant in the contract was the naturaî 
and probable loss which the vendee would sustain on account of that 
brear,h, and that was the value of the option, the différence between the 
value and the contract price of the land, and the vendor could not law- 
fully take advantage of its own wrong by proof that the vendee would 
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not hâve realized this value if it had performed its covenant. Upon a 
breach by a vendor oi a covenant to furnish an abstract of title in a 
contract which grants a time option to purchase land, the measure of 
damages is the différence between tlie contract price and the vahie of 
the land, and the issue whether or not the vendee would hâve purchased 
the land if the vendor had furnished the abstract is spéculative and 
immaterial. 

Error is assigned because the court rejected évidence that the vendor 
had title to the lands during the 60 days. But there was no ques- 
tion of title in the case and no reason for this assignment. 

At the trial the vendor proved that after the expiration of the 
option it offered to furnish a correct abstract of title and to con- 
vey the land to the vendee at the contract price. But the latter did 
not accept the ofîer. In view of this évidence, the court belovv limited 
the amount of the recovery to the $1,000 which the vendee had paid 
for the option and interest thereon, and instructed the jury to return 
a verdict against the Hampton Company for that amount. This in- 
struction is assailed because the court below refused to submit to the 
jury the questions: (1) Did the vendee fîrst breach the contract by re- 
fusing to take the lands for reasons other than the lack of the abstract 
before the vendor failed to furnish a correct one? (2) Did the 
vendee prevent the vendor from furnishing the abstract when request- 
ed? And (3) did the vendee by agreement or conduct waive the cov- 
enant to furnish the abstract after the contract was made ? 

The évidence on which the vendor relied for the submission of the 
first question, was the testiraony of G. N. Hampton, the président 
of the vendor, to the effect that on December 14, 1905, Anderson, the 
agent of the vendee, asked him for an extension of the option which 
he refused, and Anderson then said that, unless the option was extended 
so that the vendee would bave an opportunity to examine the lands, 
he Vi'ould not take them, and the deal was ott. But this conversation 
did not rise to the dignity of a notice by the vendee that he had re- 
nounced bis option, and it was followed, far within the (iO days, by 
repeated written demands for a complète abstract and a written notice 
that, if such an abstract was furnished, the vendee would go ahead, 
examine the titles, and buy the lands. 

The testimony which counsel for the Hampton Company contend 
entitled it to an answer of the second question by the jury is that 
when, on December 19, 1905, a written notice was given to the vendor 
that the abstract it had furnished was insufficient, and a demand 
was made upon it for a correct one, it demanded a return of the in- 
complète abstract and of a plat of the lands which had been delivered 
with it, the vendee loaned the abstract to the agent of the vendor 
for a few hours, but refused to return it or the plat because, if he 
did so, he would bave no évidence of the insufïiciency of the abstract 
furnished, and Hampton testifîed that he could not make an ab- 
stract without the plat, because he had bought of the Blodgetts 2,000 
acres more than the lands sold to Gardner, that he had sold to Gardner 
the lands west of the river which he bought of the Blodgetts and had 
■secured a warranty deed of them from the Blodgetts, and he could not 
tell which of those lands were west of the river without a plat. But 
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there must hâve been a map or a plat or a survey in some of the 
public offices of the county or counties in which thèse lands were 
situated from which the vendor could hâve determined readily which 
of the lands in his warranty deed from the Blodgetts were west of the 
river, and the abstract which its agent borrowed contained a list of 
them. 

The reason why counsel insist that the third question should hâve 
been submitted to the jury is that Hampton testified that on the 
next day after the contract was made he gave to Anderson the in- 
sufficient abstract, told him it disclosed the title to the Blodgetts, 
that the vendor had a warranty deed from them, and that, after he 
had examined the lands and found whether the values were there, 
it would furnish an abstract brought down to date, that Anderson 
assented and took the abstract and plat, that on December 14, 1905, 
the conversation about an extension of the option which bas been 
recited occurred, and that on December 28, 1905, two days before the 
option expired, Anderson again asked for an extension, said that un- 
less it was granted the deal would be off, and Gardner would hâve to 
lose the $1,000, and Hampton refused to grant the extension. But 
an estoppel is an indispensable élément of a waiver. Where there is 
no estoppel, there is no waiver. Insurance Co. v. Wolfï, 95 U. S. 336, 
333, 34 L. Ed. 387 ; Assurance Co. v. Building Ass'n, 183 U. S. 308, 
357, 33 Sup. Ct. 133, 46 L. Ed. 313 ; Society v. McElroy, 38 C. C. A. 
365, 373, 83 Fed. G31, 640; Rice v. Fidelity & Deposit Co., 103 Ped. 
437, 435, 43 C. C. A. 370, 378 ; Insurance Co. v. Thomas, 83 Fed. 406, 
408, 37 C. C. A. 43, 45, 47 h. R. A. 450 ; Williams v. Neely, 67 C. C. 
A. 171, 180, 134 Fed. 1, 11, 69 L. R. A. 233. And the undisputed 
évidence in the record is that the requisite éléments of an estoppel 
were lacking. They are: Ignorance of the party who invokes the 
estoppel, a représentation by the party estopped which misleads, 
and an innocent and detrimental change in reliance upon that repré- 
sentation. As early as December 19, 1905, and December 33, 1905, 
while there was yet ample time to procure the abstract, the vendor 
was notified in writing that Gardner would examine it and would 
buy the property if it furnished the abstract, and a writ+en demand 
of it was made. The vendor was not ignorant that this abstract 
was required. No représentation of the défendant induced it to believe 
that it was not, and it incurred no loss by any such belief. There 
was therefore no waiver, and our opinion coïncides with that of the 
court below that there was no substantial évidence in this case which 
would hâve sustained an affirmative answer to either of the three ques- 
tions which counsel claim should hâve been submitted to the jury or 
a verdict for the défendant. 

The judgment below is accordingly affirmed. 

HOOK, Circuit Judge, dissents from the measure of damages that 
is applied. 
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NORTHWESTERN STATE BAXK OF HAT SPKINGS, NBB., et al. t. 
SILBKRMAN et al. 

(Circuit Court of Appeals, Eighth Circuit July 5, 1907.) 

No. 2,552. 

1. Sales— Passino Title— Exbcutoby Contbaot, 

A corporation contracted to sell to S. 6,000 fleeces, about 55,000 pounds 
of wool, wliich it agreed to deliver to the buyer on or about the 12th to 
15th day of June, 1905, for 18 cents a pound, aeknowledging payment of 
$2,000 on account; tlie wool to be from native sbeep in merctiantable or- 
der, well tled, and honestly packed. At tbe time the contract was made, 
the wool was on sheep bélonging to the corporation ; the latter belng re- 
quired to sever the fleeces and put the wool in condition for delivery. 
Eeld, tbat the contract was executory, and that title did not pass until 
delivery of the wool and payment or tender of the priée. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Sales, § 542.] 

2. Same— Patment of Pbice — Mode of Tendee— Patment in Cash— Waivee. 

At the time an executory contract for the sale of wool was made, th« 
buyer's agent paid $2,000 earnest money by a check drawn by the agent on 
hls principals, which was accepted by the seller. After the wool had 
been delivered, the buyer's agent asked for information as to how the 
seller desired the balance of the priée paid, offering a draft on the buyers 
or the buyer's bank draft on Omaha, and the seller replled, "that's ail 
right, either one is good" ; but, after the wool was loaded on the cars and 
the amount computed, the seller demanded the currency, whereupon the 
buyer's agent wlred for the money, agreeing that the wool should not be 
removed until the money was received and paid two days thereafter. In 
the meantime, the seller sold the wool to another, and, on the buyer's re- 
celpt of the money the day succeedlng this sale, it was tendered to the 
seller as soon as he could be found. Held, that the seller had waived pay- 
ment of the priée in cash, and that title to the wool passed on delivery. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Sales, § 551.] 

3. Replevin— Parties. 

The physlcal possession of the wool being in the railroad company, and 
the buyer's agent having directed the railroad company's agent not to give 
up the wool, replevin was properly brought by a bank, to which the sec- 
ond sale was made, against the railroad company, and the original buyer's 
agent. 

-PPEAEANCE— REMOVAL OF CAUSES— APPLICATION. 

An application by a défendant not served to remove a cause from the 
State to a fédéral court is not an appearance to the merits. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appearance, § 23.] 

5. JuDGMENT— Parties — Principal and Agent— Res Judicata. 

Where, after certain wool in controversy had been sold and delivered to 
the buyer's agent and by him loaded on the cars of a railroad company, 
the seller resold the wool to a bank, and the latter brought replevin 
against the agent and the railroad company, to which the buyer was not 
a party, the judgment in such replevin suit was not res judicata against 
the buyer's right to recover against the bank for conversion of the wool. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 30, Judgment, §§ 1218, 
1191, 1220.] 

6. Tkovee and Conversion— Peopeett Replevied. 

Where certain wool growers, having sold and delivered a quantity of 
wool, resold it to a bank, which brought replevin against the original buy- 
er's agent and the railroad company in possession, and, after delivery of 
the wool by the sherifiC to the bank, it shipped and sold the wool to a 
purchaser, who so appropriated and changed it as to destroy its Identtty, 
the original buyer was not boundi to intervene in the replevin suit, but 
was entitled to malntain conversion against the bank. 
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In Error to the Circuit Court of the United States for the District 
of Nebraska. 

ïlns is im action for conversion, growing out of ttoe following state of 
t'tK-ts: The Peters & Williams Company, a corporation of the state of Nebras- 
ka, was engaged in condncting a sheep ranch uear Hay Springs in said state. 
The défendant in error Sllbernian Bros. #as a copartnership firm residing and 
doing business at Chicago, 111., as wool merchants. One David T. Taylor, re- 
siding at Hay Springs, was aeting as agent for Silberraan Bros, in buying 
and shipping wool to them. On the 13th of April, 1905, Taylor as such agent 
made a contract with said Peters & Williams Company for tUe purchase of 
the 1905 wool clip of the sheep on their ranch, evidenced by the following 
written mémorandum: 

"Hay Springs, Neb., April 13, 1905, 

"This is to certify that we hâve sold to Silberman Bros. G,(>00 fleeces. about 
50,000 pounds. of wool, which we agrée to deliver to said Silberman Bros., 
at Hay Springs, on or abovit the 12th to lôth day of Jnne, 1905; the considér- 
ation being 18 cents per pound, we hereby aclvuowledge having received the 
suni of two thousand dollars as part payment thereon, on wool warrant, said 
wool to be from native sheep in nierchantable order and condition, well tied 
and honestly packed, and wiU défend the title to said wool against ail and 
every person wliatsoever. 

,, "[Signed] I>eters & Williams Co.. 

Ai** "By H. A. Peters." 

The two thousand dollars meutioned in tbe mémorandum was paid at the 
time by check drawn by Taylor on Silberman Bros. The wool in saeks was 
brought by H. A. Peters, the représentative member of said Peters & Wil- 
liams Company, to the station of the Chicago & Northwestern Railw.-iy Com- 
pany at Hay Springs on the 14th day of June, 1005. The weighing of the 
wool was hegun on that day, and as weighed was branded by Taylor with 
the letter "F" on one end, and a "diamond S" ou the other. The "F" indi- 
cated from whom the wool was pm-cbased; and the "diamond S" was Sil- 
berman Bros.' brand. When the weighing was complète the sacks were lond- 
ed into the cars of said railway company at said station, which cars, tlie 
évidence diseloses, were ordered by Taylor for the purpose of shipping tbe 
wool. 

For some reason not satisfactoriiy explalned, on the evenîng of the 14th of 
June said Peters went to Chadron, Neb., some 20 miles or more distant, and 
on the next morning telephoned therefrom to Taylor not to load the wool un- 
til he returned. Missing his train at Chadron, he hired a team and drove to 
Hay Springs, arriving perliaps between 11 and 12 o'clock, and at once called 
on Taylor at bis bank. While there is a confliet in the testimony of Taylor 
and Peters as to the conversation then had between them respectiug the man- 
ner of payiug for the wool, the testimony on behalf of the défendant lu error 
tended to show that Peters said to Taylor: "It is a little late now, I guess 
we won't load any wool until after dinner." Taylor replied: "Ali riglit. 
Now, Herman (meaning Peters), for the balance of this money for tiiis wool, 
I will either glve you a draft on Silberman Bros, or our banli draft on Oma- 
ha." Peters replied: "That's ail right, either one is good." Thereupon they 
resumed loading the wool into the car about 1 o'clock and fluished between 5 
and G p. ni. Taylor closed the car, when tbe parties returned to Taylor's 
bank and computed the weights and ascertained the amount due on the wool, 
nmounting to .^7,298.02. Thereat Taylor inquired of Peters whethcr lie would 
luive the sight draft on Silberman Bros, or his (Taylor's) bank draft on Oma- 
ha. Peters answered that he wanted the curreucy. Taylor replied, in sub- 
stance, tliat if he (Peters), when tliey first talked over the matter, liad said he 
wanted the currency, he would hâve had it there to-mon'ow morning: that 
he would wire for the money, which would arrive at Hay Springs Saturday 
morning, tbe 17th : that he would let the wool staud on the traek until tbe 
money canie. Peters claimed in his testimony tliat Taylor said he would h.-ive 
tbe money there Friday morning, the Itith. Taylor then went to the railrojid 
agent and directed him to seal up tbe cars and not to issne biils of lading to 
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any one, He wired at once, both to Silberman Bros, at Chicago, aiid to Oma- 
ha, for the moiiey. Seven thousand dollars arrived Saturday moniins, the 
17tli, ïrom Omaha; and $7,000 also came from Chicago on the morning of the 
18th. Peters went to Taylor's bank on the 16tb and asked if the inoney had 
corne. Taylor's testimony is that he told Peters on the day previous that the 
eurrency could not get there before the morning of the 17th, and that Peters 
answered tliat he lînew the draft or check was good, but he wanted to beat 
those Jews, Silberman Bros., and ofCered to pay Taylor the amount of bis 
commission on the purehase of the wool, amounting to about $250. 

The évidence shows that at the time the delivery of the wool was due its 
market value had gone iip five or six cents per pound over the coutract price. 
Peters left, and on tlie 16th day of June made sale of the wool to the plaintiff 
in error the Xorthwestern State Bank, whlch brought an action of replevin 
in the state court against Said Taylor, the Chicago & Northwestern Railway 
Company, and Silberman Bros., for the recovery of the wool. Silberman 
Bros, being nonresidents of the state and not found there, no service of the 
summons was made on them, and they did not appear to the merits of the 
action. 

After delivery of the wool by the sheriff on the delivery bond to the bank, it 
shipped and sold it to a purehaser, who so appropriated and changed it as to 
destroy its identity. Thereafter Silberman Bros, brought this suit against the 
bank and others for conversion of the wool, and on trial to a jury obtained 
verdict against the bank for the sum of .$11.779.40. To reverse the judgmeut 
rendered thereon the bank prosecutes this writ of error. 

H. C. Brome (A. H. Burnett and A. G. Fisher, on the brief), for 
plaintiffs in error. 

Irv'ing F. Baxter (James H. Van Dusen, on the brief), for défend- 
ants in error. 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

PHILIPS, District Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

It is to be conceded that the contract of April 13, 1905, was execu- 
tory in its character. While it recites that Peters & Wilhams Com- 
pany hâve sold to Silberman Bros, so many fleeces, or about 50,- 
000 pounds of wool, the contract further disclosed that several things 
were thereafter to be done on the part of the vendor in exécution of 
the transaction. The fleeces at that time were on the sheep, and, as 
the sheep themselves were not sold, it remained for the vendor to 
sever the fleeces and put the wool in condition for delivery. The 
vendor was to deliver it at a certain time and place, and the wool was 
subject to the further condition of being taken from native sheep and 
in good merchantable order and condition. So that until thèse things 
were done by the vendor, and thèse conditions were complied with, 
the contract could not be execiited on its part. If the sheep had died 
before the fleeces were severed, or if after being severed, and before 
the wool had been delivered at Hay Springs, it had been destroyed by 
fire or other means, the loss would hâve fallen upon the vendor. 

It is furthermore to be conceded that a sale of personal property 
to be complète by delivery at a given place, and at a certain price 
to be paid by the vendee, in the absence of an express contract at a 
later date, the implication of law is that the payment is to be made 
in cash at the time and place of delivery. While the title to the prop- 
erty would not pass to the vendee until the purehase money was paid, 
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it was compétent for the parties at the time for delivery to agrée 
either upon an extension of the time of payment or as to the manner 
thereof. If, without more, the wool when brought to the station at 
Hay Springs had been weighed and prepared for shipment, notwith- 
standing Silberman Bros, had placed upon it letters identifying it as 
their property, and it had been placed in cars for shipment, sucli acts, 
in and of themselves, would not hâve been sufficient to pass the title 
to the vendee without payment of the purchase money, and in cash, 
if the vendor had then and there insisted upon such character of 
payment. 

To entitle the plaintifif below to recover in this action, it devolved 
upon it to show, by satisfactory proofs, that the right of the vendor 
to exact payment in cash was waived by consenting to some other 
mode of payment. The évidence shows that the $2,000 paid as earnest 
money at the time the contract was executed was by check drawn 
by Taylor on Silberman Bros., without objection; a fact whicli rea- 
sonably led Taylor to expect that a like method of payment would 
be acceptable when the balance of the purchase money became due. 
When the wool was brought to the station, and the process of weigh- 
ing and delivery was complète, Taylor made direct inquiry of Peters 
as to how he wanted the payment made — whether by draft on Silber- 
man Bros, or by draft of Taylor's bank on Omaha, meaning, of course, 
the correspondent bank of Taylor's bank at Omaha. That was a 
clear indication that Taylor did not suppose or apprehend that the 
présence of so large an amount of currency was expected by Peters 
to be paid over to him. Payment in such amount in actual cash 
money, as every business man nowada3's knows, is quite unusual. If 
it was the purpose of Peters to demand the currency, the time for 
him, as an honest man, to say so was when the question was first put 
to him by Taylor. That would hâve enabled Taylor to obtain the 
money from Omaha befOre the wool was delivered in the cars, as the 
law under such circumstances would hâve accorded this reasonable 
opportunity for obtaining the currency. Not until after the wool was 
sacked, weighed, and placed in the cars ready for shipment, and after 
Peters' mysterious disappearance and visit to Chadron, where his 
lawyer resided, did he make demand for the currency, when it was 
then too late for Taylor to obtain the currency, even by telegram, 
by the coming morning; but he said to Peters that the wool would 
not be shipped until the money came, not later than the morning after 
the 16th. In View of his misleading statement when first asked as to 
the manner of payment, the law would accord to Taylor a reasonable 
time after demand for the currency in which to produce it. 

The foregoing statement of facts is predicated of the évidence 
developed by the testimony on behalf of the défendant in error, for 
the reason that in its charge to the jury the court sharply presented 
the questions of fact on the contradictory statements of the respective 
witnesses to the détermination of the jury, and their verdict authorizes 
the presumption that they credited the testimony of the witnesses on 
behalf of the défendant in error and discredited the version given by 
the witness Peters ; the jury doubtless believing that his whole con- 
duct in demanding the currency was influenced by the rise in the mar- 
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ket value of the wool, and after he had taken advice as to how lie 
could évade the contract. 

It is also to be assumed, from the charge of the court, that the jury 
found the fact to be that after Peters consented that the payment could 
be made by check, as indicated, the wool was stamped with Silberman 
Bros.' brand, loaded into the car, and the car closed by Taylor; that 
the delivery was complète; that ail that then remained to be done by 
Taylor was to tender the check or draft; and that a demand for the 
currency would not reinvest the property in the wool either in Peters 
& Williams Company or their vendee — the évidence further showing 
that Peters put himself out of the way so that he could not be found 
to make tender of the money immediately when it did come, but it was 
made to him as soon as he could be found. That the physical pos- 
session of the wool was in the railroad company is not disputable, and, 
as Taylor had directed the agent of the railroad company not to give 
up the wool, the action of replevin was properly brought against the 
railroad company and Taylor to recover the possession, if the bank 
was entitled to the wool. There having been no service of summons 
in the replevin suit on Silberman Bros., they did not enter appearaiice 
in the cause. Although the record shows that they sought to remove 
the cause from the state court to the United States Circuit Court, that 
was not an appearance to the merits. Wabash Western Railway Com- 
pany v. Brow, 164 U. S. 371, 17 Sup. Ct. 126, 41 L. Ed. 431. 

Counsel for plaintifï in error présents two principal contentions: 
(1) That, as Taylor was the agent acting for and on behalf of Silber- 
man Bros., they are bound by the proceedings in replevin; and (2) 
that after personal property has thus been replevied the party défend- 
ant to such action caUnot maintain an action in trover for the wrongful 
conversion of such property against the plaintifï therein. 

The Suprême Court of Massachusetts, in White v. Dolliver, 113 
Mass. 400, 18 Am. Rep. 502, after review of the authorities of thât 
court, and discussion of the reason of the law, held that one vfhose 
property has been taken under writ of replevin in a suit against his 
agent or bailee can retake it from the party plaintifï, to whom it is 
delivered, even during the pendency of that action. This ruling has 
been approved in Westbay v. Milligan, 74 Mo. App. 179 ; Coen v. 
Watkins, 62 Mo. App. 502, 505. Cobbey, in his work on Replevin 
(2d Ed.) § 1233, States the law as follows: 

"One whose property has been replevied by a writ againigt bis agent or his 
bailee can retake it by replevin from the plaintifï in tlie first action, eveu 
during the pendency of that action. One who is a straii.,rir to a replevin suit, 
and claims the property, may bring replevin against any one except the offl- 
cer serving the writ. While the property is in his possession it is in eustodia 
legis and is not repleviable. Where Personal property is in the hands of the 
plaintifE in an action of claim and delivery, a third person who claims it is 
not obliged to intervene, but may institute another action of claim and deliv- 
ery for the property." 

Thèse authorities stand to recognized principles of law. As Silber- 
man Bros, were not in fact brought before the court in the replevin 
suit, no judgment therein could be rendered against them ; nor could 
a judgment therein against Taylor be regarded as res adjudicata as 
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to Siîberman Bros. The settled rule is that, to make a judg-ment 
conclusive against a person not riamed as a party thereto, it must ap- 
pear that he sustained mutual or successive relationship to the same 
right of property or subject-matter, such as a personal représentative, 
heir, devisee, legatee, assignée, voluntary grantee, judgment creditor, 
or purchaser with notice of the fact. Henry v. Woods, 77 Mo. 277. 
Greenleaf on Evidence, vol. 1, § 583, says: 

"No man oiight to be bound by proceedlngs to which he was a stranger. 
* ^ * Under the term 'parties,' In this connection, the law includes ail 
who are dlrectly interested in tJie subject-matter, and had a rigUt to make dé- 
fense, or to control the proceedings, and to appeal from the .judgment. This 
right Involves also the right to adduce testîmOny, and to cross-examine the 
witnesses adduced on the other side. Persons not having thèse rights are re- 
gardée as strangers to the cause." 

No one is a privy to a judgment whose succession to the rights 
of property thereby afïected occurred previous to the institution of 
the suit. Freeman on Judgments, par. 162. In Butterick v. Holden, 
8 Cush. (Mass.) 233, it was held that, where H contracted to sell 
land to A, and in wrong of A afterwards conveyed to B, although A 
had sued H and B in equity for spécifie performance and failed, yet this 
judgrnent was no bar to an action in favor of A against H for breach 
of contract. In the equity suit, the whole subject-matter of the con- 
tract, the considération, and breach thereof, were gone into and ex- 
amined, and the court dismissed the bill. Shaw, C. J., said it was a 
suit between others. "A judgment for the défendant in that suit does 
not tend to négative defendant's breach of contract, on which this ac- 
tion at law is brought." 

The action against Taylor was wholly possessory. The only re- 
covery the bank could hâve against him would be for the possession 
of the prope^-ty, or the value thereof if the possession were in Taylor 
at the time of the rendition of the judgment. Siîberman Bros, had 
no right to control or direct the défense in that action. They had 
no right to except to any évidence that might be adduced, or to any 
ruling of the court, on the trial of that cause. They would hâve no 
right to bave any judgment rendered therein reviewed. They are 
not claiming any right or title through or under Taylor. Their 
right to the property occurred previous to the institution of the re- 
plevin suit, and prior to the purchase by the bank. The bank took 
their property and converted it to its use. It destroyed its identity 
so that they could not follow and recovér it in kind against the bank's 
assignée. 

The underlying foundation of the rule, asserted by the learned 
counsel for plaintiflf in errdr, which forbids a third person froril main- 
taining the action of replevin or of trover for property taken under 
writ of replevin, rests upon the sensé of légal propriety, that the 
property being in custodia legis, held by the officer subj ect to the 
order of the court, to be surrendered to the rightful claimant in 
the action, courts will not tolerate the attempted interception of sucVi 
property in the custody of the law, or to obstruct the function of the 
court in surrendering it to one or the other of the litigants before it. 

In Sanborn v. Leavitt, 43 N. H. 473, the court said : 
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"The writ of replevin requires the sheriff to take the property, not as in an 
attachment, for tlie purpose of retaining it, but for the sole purpose of forth- 
with delivering it to the pialntifC in replevin, who, by the very nature of the 
process. daims it as his own. Wheu the property has been so delivered, it 
may be replovied at the suit of another claimant against the party, since he 
liolds this as he does any other property. But the law could not countenance 
so ahsurd a thing as to give to every party who claims the property the right 
to interfère and prevent the otîicer from doing what it is tlie purpose of the 
writ of replevin to require him to do. The property, while it is passing 
throngh the hands of the offlcer, is in the j)ossession of the ikw, and the law 
could not be so inc-onsistent as to issue to its officers, conipelled to act at their 
péril, commands wholly incompatible witli each other." 

This is aptly illustrated in Donohoe v. McAleer, 37 Mo. 312, where 
the plaintiff in replevin, after delivery of the property to him by 
the sheriff. sold and transferred it to a third person. The défend- 
ant in his answer set up this fact in abatement of the suit. Wagner, 
Jtidge, said: 

"When he (the plaintiff) had so reduced it to possession, he had a right to 
exercise ail rights of ownership over it, including its sale and transfer, with- 
out impairing any right in the prosecution of his action. Had lie been de- 
feated In his suit after he had parted with the property, the défendant would 
hâve been entitled to the full value. As it was, the plaintiff ought to hâve 
recovered damages for the illégal détention." 

Accordingly, in Coen v. Watkins, supra, it was held that, after 
the property under the dehvery order had been turned over by 
the sheriff to the plaintiff, it became subject to the claim of a third 
person asserting title thereto. 

Under the charge of the court, the jury presumptively found that 
Silberman Bros, were the owners of the wool when the bank instituted 
the replevin proceedings. Having thereafter disposed of the prop- 
erty, and converted the proceeds to its use, it became liable in this 
action to Silberman Bros, for the value of the property at the time of 
the conversion. 

The judgment of the Circuit Court is affirmed. 



THE BUFPALO. 

(Circuit Court of Appeals, Second Circuit. June 15, 1907.) 

No. 278. 

Mastkr and Servant — In.juey to Servant — LoNOSiroBEMAN Empi.oyed on 
Vessel. 

The rule of the maritime law that a vessel is not liable in rem for an 
in jury to a seaman through tlie négligence of the owner or master does not 
apply to the case of a longshoremau who is eniployed b.y the owner of ii 
vessel to work thereon and is injured through being given an unsafe place 
to work; such case being governed by the ordinary rules relatiug to master 
and servant. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, § 211.] 

Same — Unsafe Place to Work — Failure to Warn Serva.n't of Danger. 
IJbelant was a longshoremau employed in shoveling ore at the docks, 
and was sent by bis employer, with others, on the envployer's scow to as- 
sist In lighteuing an ore steamer which had gone aground. After the 
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Steamer had been floated the scow proceeded to retransfer the ore whleh 
had been taken out, and libelant and others were sent on the scow to 
fihovel ore Into the buckets. Thèse were moved by a holst or derrick 
mounted on a revolving platform, whlch also could be moved on tracks the 
length of the scow. The work o( reloadlng was commenced in the night, 
and libelant had never worked on the scow before, or on any one havlng 
such fore and aft movement o( the derrick, and he waa glven no wamlng 
or Instructions. While he was restlng on his shovel after he had filed a 
bucket and It had swung away from him, the derrick was moved along 
the rails, he was struck from behind, and, throwing out his arm to 
save himself, It was run over and crushed. Held, that the Injury was 
not due to the négligence of a fellow servant, It not appearing that 
the engineer operating the hoist was négligent, but to the failure of 
the master to warn libelant of the danger from the movement of the 
derrick, which rendered the place where he was set to work dangerous. 

S. Shipping — Limitation of Liabilitt— Parts of Vessel. 

A travellng steam hoist or derrick, mounted upon a fuel scow speclally 
designed to be used wlth such a hoist, and from which, although remova- 
able, it had been removed but once In 14 years, is a part of the vessel, 
withln the meanlng of the limitatloQ of liability statute (Rev. St. S 4283 
[U. S. Comp. St. 1901, p. 2943]). 

Appeal from the District Court of the United States for the Western 
District of New York. 

For opinion below, see 148 Fed. 331. 

H. H. McKeehan and Harvey L,. Brown (Hoyt, Dustin & Kelley, 
of counsel), for appellants. 
Lawrence J. Collins (Thos. C. Burke, of counsel), for appellees. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. Thç Buflfalo was a large, rectangular, 
flat-bottomed scow, intended for the lightering of coal. Her hold was 
divided . into four compartments. Running fore and aft upon either 
side of hef deck was a railroad track. A McMiler hoist or derrick 
mounted upon car wheels was placed on thèse tracks, so that it could 
run forward and backward the entire length of the tracks. This Mc- 
Miler hoist coftsisted of a house built upon a turntable and contain- 
ing an engine, boiler, and machinery. From one part of the house ex- 
tended the boom of the derrick, from the end of which the bucket 
was raised and lowered. The engineer who controlled the circular 
movements of the arm, the raising and lowering of the bucket, and the 
fore and aft movement of the entire structure on the rails was sta- 
tioned in this house, which was inclosed on all_ sides with the excep- 
tion of an opening on the side from which the boom extended. The 
engineer faced the opening, and the boom was in the direct line of his 
vision, so that he could observe the movement of the bucket as it was 
raised and lowered and could see that it was properly placed. When 
the boom revolved the whole structure upon the turntable revolved with 
it. By reason of the fore and aft movement of the McMiler hoist 
upon the rails it could be readily shifted, so that the bucket might oper- 
ate in any desired compartment. This movement also subserved anoth- 
er purpose. It would sometimes happen that, when the bucket was in 
line above a particular compartment, the place outside the scow 
which it was necessary that the bucket should reach did not lie upon 
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the circle described by the radius of tlie revolving boom. It would 
then be necessary to supolement the movement of révolution by a fore 
and aft movement of a fevv feet upon each occasion when the bucket 
was raised or lowered. About 1 a. m. of September 30, 1904, the 
libelant, with a gang of men, was at work in the compartment furthest 
aft loading ore into the bucket. The bucket being loaded, libelant 
rested on his shovel, his back being towards the hoist, whiie the bucket 
rose and the boom swung over towards the steamship Venezuela, into 
which the ore was being delivered. In order to eflfect delivery of 
the bucket into the proper hatch of the steamer,- the engineer moved 
the hoist a few feet further aft, it struck the Kbelant, and in trying to 
save himself from falling his arm was thrown over one of the rails 
and crushed by the moving wheel. 

The appellants contend that there can be no recovery in rem against 
the scow under the décision of the Suprême Court in The Osceola, 189 
U. S. 158, 23 Sup. Ct. 483, 47 L. Ed. 760. In answer to that con- 
tention it is sufficient to say that libelant was not a member of the 
crew of the scow. He had been employed for three weeks as an ore 
shoveler on the docks of the claimants in Buffalo. Information having 
been received that the Venezuela was aground somewhere on the north 
shore of the lake, they hurried a number of their ore shovelers from 
the dock where they were at work aboard the scow, which was then 
empty, to assist the coal shovelers of the scow in lightening the steamer 
till she was got afloat and then in returning the ore on board of her. 
Libelant was merely a stevedore or longshoreman in the employ of ap- 
pellants, and the case is to be determined by ordinary rules governing 
the relation of master and servant. 

It is further contended that the proximate cause of the accident was 
the négligence of a fellow servant — the engineer. We are unable to 
find that the latter was guilty of any négligence. It is not shown that 
he moved the structure at any unaccustomed speed or in any unusual 
way. His entire attention was necessarily concentrated upon his own 
work, quite sufficient fully to occupy it, regulat'ng the movements of the 
hoist, revolving turntable, and bucket, so as to move the ore from the 
one place to the other. If he carefully watched the bucket as it swung 
out board, he could not at the same time keep looking over his shoulder 
to see that the shovelers were keeping out of the way. He was en- 
titled to assume that their avoidance of bucket, boom, or hoist would be 
secured, either by warning given to them or Tdv their own attention to 
what was going on. Manifestly the compartment in which libelant 
was injured was an unsafe place to work, compared with the dock 
upon which he was accustomed to load buckets. His previous occupa- 
tion had taught him that he must look out for a moving bucket and a 
swinging boom, and this he did, as the testimony shows. But for 
workers in the aft compartment on this occasion there was an additional 
péril, arising from the circumstance that the whole turntable and super- 
structure moved fore and aft over a part of the place where they were 
at work. He was put to work in this dangerous place after midnight, 
without a \yord of warning, without any caution to look out for any 
other movement than that of the bucket and the boom. This was nég- 
ligence on the part of the master, and its conséquences can be avoided 
154 F.— 52 
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only by showing that the circumstances are such that it is tobe pre- 
sutned that libelant mnst hâve assumed the risks of an employment 
whose dangers vvere obvions to any person of reasonable care and 
prudence. 

But the testimony in this case will not sustain any défense either of 
assumption of risk or of contributory négligence. He knew of the 
danger from nioving bucket and boom, testified that he vvatched them 
carefully, and no one disputes that testimony. He had never before 
worked on any such scow, with fore and aft movement to the revolv- 
ing structure. He went on board the tug which took the scow over 
to the grounded steamer about noon of September 29th. During that 
trip the machinery was not in action. They reached the Venezuela 
and began discharging her ore about 3 p. m. ; libelant working in 
the hold of the Venezuela. She floated at 10 p. m., whereupon the 
ore shovelers were transferred to the scow and put to work in No. 
2 compartment, where they worked till it was emptied about 1 a. m. 
They then walked around the hoist to No. 4. compartment (aft) to be- 
gin work there. There is no testimony to show that during the three 
hours they were at work in No. 3 the hoist was moved fore and aft 
over any part of that compartment. Apparently that compartment 
and the hatch of the steamer were in such position relative to each 
other that it was not necessary to move anything but the boom and 
bucket. Certainly up to the time that libelant went to work in No. 
4 there had been nothing to warn him that a danger additional to those 
which attended his work on the docks lurked in its dim-lit obscurity. 
Nor had he been long enough in No. 4 to receive such warning through 
the teachings of expérience. He was struck vvhile the second or third 
bucketful was swinging aloft. While we do not think the master 
was under any obligation to hâve a man specially stationed to call out 
when the hoist moved aft after each swing outwards of the boom, as 
the swing of the boom would itself indicate the time when such move- 
ment might be looked for, we are satisfied it was his duty to give warn- 
ing generally to those whom he put to work there at midnight of dan- 
gers which their past expérience might not hâve led them to expect 
and which at that hour were certainly not obvions. The findings of 
the district judge as to the merits of the case are therefore affirmed. 

The libel was filed against the "lighter or fuel scow Bufïalo, her 
rig, engines, boilers, boats, tackle, buckets, etc." The owners claimed 
the benefit of the limitation of liability acts, and the district judge held 
that they were entitled thereto. In assessing the. valuation of the 
interest of the owners in the vessel there was included $3,000 for 
"engines and machinery," which is assigned as error. From the de- 
scription of the scow a:lready given it is apparent that it is an easy 
matter to remove the "AlcJ\Jiler hoist." It would be necessary only 
to jack the hoist up and run it oflf on rails properly placed, and the 
hoist bears no part in the navigation of the vessel. Nevertheless the 
hoist is a useful and most important part of this variety of lighter, or 
"fuel scow," as it is called. Her engineer testified that during 14 
years' service the hoist had been removed only once. She was built 
expressly for use with such a hoist. The object for which she was 
put to service was the combination of her carrying capacity with ma- 
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chinery and power, résident in herself, which could fill up or empty 
her several compartments without any assistance from outside. Tlie 
statute reads : 

"The liability of the owner of any vessel « * * shall in no case exeeed 
the ainonnt or value of tlie interest of sueli owner in sucli vessel and her 
freight tlien pending." Rev. St. § 4283 [U. S. Comp. St. 1901, p. 2943]. 

The appellants rely principally upon a décision in the First Circuit 
(Swift V. Brownell, Ftohnes, 497, Fed. Cas. No. 13,695), in which it 
was held that the word "ship," as used in the statute, did not include, 
in the case of a whaler, thé "whahng outfits, consisting of whaUng 
gear, casks, provisions, and supphes for the crew and trading, known 
as 'slops.' " The court found that thèse were "appurtenances" of a 
whahng vessel, and that, because Congress had not used the word 
"appurtenances," which appeared in the EngHsh Hmitation of hability 
statute, it was its évident intention not to include that which is "no 
part of the ship in the language of merchants, but only appurtenant 
to it as necessary for a spécial voyage or adventure." This case, which 
was decided in 1875, gives a narrow construction to the clause. Sub- 
sequently (1893) the Suprême Court held that the word "freight," 
used in the same clause, was not to be given a narrow or technical 
définition. The court says: 

"The real object of the act in question was to limit the liability of vessel 
owners to their intei'est in the adventure. Hence, in assessiug the value of 
the ship, the custoni has been to include nll that belongs to the ship and may 
be presumed to be the property of the owner, not merely the hull, together 
with the boats, tackle, apparel, and furniture, but ail the appurtenances, 
(iomprising whatever is on board for the object of the voyage, belonging to 
the owners, whether such object be warfare, the conveyance of passengers. 
Koods. or the flsheries." The Main v. Williams, 1.52 U. S. 131, 14 Sup. Ct. 
48fi, 38 L. Ed. 381. 

Although the précise question was not before the court in the case 
of The Main, which dealt only with passage money and prepaid freight, 
the gênerai rule of interprétation laid down in that case should be fol- 
lowed, and the clause construed broadly to cover what the owners 
bave at risk on the vessel for the object of the adventure. Upon such 
a construction the McMiler hoist should be included with the vessel. 

The decree of the District Court is affirmed, with interest and costs, 

TOWNSEND, Circuit Judge, heard argument, participated in the 
consultations, and voted to affirm for the reasons stated, but did not 
see this opinion. 
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HOWE V. IIOWE & OWEN BALL BEARIN6 CO. et al. 

(Circuit Court of Apijeals, Eighth Circuit. May 7, 1907.) 

No. 2,501. 

1. Courts— FEDERAL Courts— Jdbisdiction—Sustainbd if Any Part of Eeo- 

OBD Discloses Eequisite Facts. 

Tlie jurisdiction of a national court may not be renounced or denied 
wliere tlie facts requisite to confer it appear directly or by just Inference 
from any part of the record. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 816.] 

2. Same—Amoukt— Légal Certainiy of Insufficiencï Requisite to Dis- 

MISSAL. 

A suit cannot be properly dlsniissed by a Circuit Court as not substan- 
tlally involving a controversy within its jurisdiction, unless the facts wben 
made to appear on the record create a légal certainty of that conclusion. 

[Ed. Note. — For cases in point, see Cent. Dig. yol. 13, Courts, § 816.] 

3. SAME—JuBispiCTioN— Facts— Conclusion. 

The inatter in dispute was the undiyided half of a patent for an inven- 
tion. There was évidence that 21/155 was sold for $5,000 17 months be- 
fore thë suit was commenced ; that the défendant was a citizen and rési- 
dent of Missouri; that one of the complainants was a corporation of 
Maine, and the other a stocliholder, director, and président thereof ; and 
that the articles of incorporation recited his résidence Evansville, Ind. 

Held, there was sufiicient évidence to sustain the conclusion of the lower 
court that the value of the property involved in the controversy was more 
than $2,000, and that the citizenshlp of the parties was diverse. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, §§ 885, 
886.] 

4. CONTRACTS— BREACH OF SUBORDINATE COVENANT NO DEFENSE— AcTION FOR 

Damages. 

A breach of a coyenant, whieh does not go to the wliole considération of 
a contract, but is subordinate and incidental to its main purpose, does 
not constitute a breach of the entire agreement, does not authorize the in- 
jured party to reseind the contract, but he is still bound to perform his 
part of it, and his only remedy is a recovery of damages for the breach. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 11, Contracts, § 1178.] 

5. Same— ExECUTORT Agreement in Considération of Bxecuted Contract 

Neither Unilatéral Nor Optional— Facts — Conclusion. 

The oWner of one-half of a patent conveyed his half to a third person in 
trust to form a corporation, to convey his interest in the patent to this 
corporation for one-half of its stock, and to so distribute his stock that 
the trustée should reeeive 21%/250 of his share and should hold 215%/250 
thereof in trust for his wlfe and childw The owner of the other half of 
the patent at the same time, in considération of this deed, agreed with 
him in writing to convey his half of the patent to thé corporation for one- 
half its stock and to convey to the trustée as his own personal property 
21%/250 of his share in considération of services rendered and to be 
rendered by the latter in the organization and promotion of the corpo- 
ration. 

Held: (1) This was not a unilatéral contract or an agreement for an 
option, but an executed agreement on the part of the flrst party and an ex- 
ecutory one on the part of the second party. 

(2) The considération of the executory agreement was the executed 
agreement, and It was no défense to a suit for the performance of the for- 
mer that the trustée had failed to render services to promote the Com- 
pany, because his contract in that regard was subordinate and incidental 
to the main purpose of the agreement, and did not go to its vphole consid- 
ération. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 11, Contracts, § 8.] 
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6. SPECIFIC PEBFORMANCE— PfilOB AOEEEMENT TO CONVEY TO xiNOTIIEE NOT A 

Party No Défense. 

A prlor agreement of a défendant to convey a part of the property in 
coutroversy to a third person, who is not a party to the suit, is no défense 
to a suit for spécifie performance of a subséquent agreemeut to convey 
the same property, because the decree cannot bind or injuriously afCect 
the rights or interests of the absent first contracter. 

7. Tkusts— Ftduciaey Relation— Betbatal of Confidence ok Breacii of 

DuTY Indispensable to Avoid Ri6ht.s Acquibed Thereunuer. 

Some betrayal of confidence or breacli of duty is indispensable to the 
avoidauce of titles or rights aequired of bis correlate by one in a .fldueiary 
relation. 

[I5d. Note. — For cases in point, see Cent. Dig. vol. 4T, Trusts, § 153.] 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

This is an appeal from a decree for the exécution of a trust created by 'a 
conveyance, and for the speciflc performance of a contract to vest the title 
to a patent for an invention in a corporation and to distribute its stock among 
those entitled thereto in accordance with their agreed interests. ïhe contract 
was in thèse words: 

"For and in considération of one dollar and other good and valuable con- 
sidérations, receipt whereof is hereby acknovi'ledged, I hereby transfer, as- 
sign and set over to James G. Owen my undivided half interest in and to a 
certain patent and invention, No. 678,619, on a bail journal bearing for rail- 
road and street cars, etc., issued to A. F. Howe and E. C. Owen, July 16th, 
1901. 

"In trust for the following purposes: 

"Ist. Said James G. Owen shall organize a corporation and transfer to said 
corporation my undivided interest in and to said patent and invention, on 
the transfer by said A. F. Etowe to said corporation of his undivided one-half 
interest in and to said patent and invention, in considération for the entire 
capital stock, that is for said entire patent interest of said Hov^'e and said 
Owen. 

"2nd. To transfer to T. F. Leyden, 10/250 of said capital stocks. 

"Said Howe to transfer from his capital stock a like proportion, both in 
considération of the advance by said Leyden of §5,000.00, as demanded. 

"3rd. From the stock in said trustées hands 5/500 to be transferred to W. 
W. Wilcoi. Said Howe to transfer a like amount in considération of services 
rendered. 

"From the balance of said capital stock in said trustées' hands, he shall 
retain as his own Personal property 21%/250 ont of said capital stock and 
said Howe shall transfer a like amount to said James G. Owen in considéra- 
tion of services rendered and to be rendered in the organization and promo- 
tion of said Company. The balance shall be held by him in trust for Mrs. 
Hattie Owen and cbild James G. Owen, Jr., as their interest may appear, 
during the full term of patent, reissues, etc. 

"Dated Chicago, Illinois, April 29th, 1902. 

"Elmo C. Owea 
"Attest: 

"F. M. Williams, 
"A. F. Howe. 

"I hereby consent and agrée to the above conditions this 29tb day of April, 
1902. A. F. Howe." 

James G. Owen organized the corporation with a capital stock of 10,000 
shares of $100 each, but Howe refused to convey bis undivided half of the pat- 
ent to this corporation, and the corporation and Owen exhibited their bill to 
induce him to perform his contract. There was a decree that Howe and 
Owen as trustée sbould convey their respective half interests in the patent 
to the corporation ; that one-half of its capital stoclc should be issued to 
Howe and the other half to Owen; that each of them should convey to Thom- 
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as F. Leyden 10/2.'0 of his stoek and to Webster W. Wiilcox 5/500 thereof 
and that Howe sliould transfer to Owen 21%/250 of the stock received from 
tlie corporation by liim as provided In the agreement. 

Luke E. Hart (Richard C. Hart, on the brief), for appellant. 
Chester H. Krum (Chappell B. Crawley, on the brief), for appellees. 

Pefore SANBORN and HOOK, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The jurisdiction of the court below is challenged in the brief and 
argument, but the ruHng of that court upon the question of juris- 
diction is not assigned as error, and the questions regarding it now 
urged were probably never called to its attention. They are: Was 
there sufficient évidence that the value of the property in dispute was 
$3,000 exclusive of interest and costs? And was there sufficient évi- 
dence that the complainant Owen was a citizen and résident of a 
state other than Missouri, the state of the citizenship and résidence 
of the défendant Howe? The jurisdiction of a fédéral court may 
not be renounced or denied where the facts requisite to confer it ap- 
pear either directly or by just inference from any part of the rec- 
ord.. Eriges v. Sperry, 95 U. S. 401, 403, 24 L. Ed. 390; Gordon 
V. Third National Bank, 144 U. S. 97, 103, 12 Sup. Ct. 657, 36 L. Ed. 
360; Mvers v. Hettinger, 37 C. C. A. 369, 370, 94 Fed. 370, 371; 
Ward V.' Manufacturing Co., 5 C. C. A. 538, 540, 56 Fed. 437, 439 ; 
Railway Co. v. Ramsey, 22 Wall. 322, 328, 22 L. Ed. 823; Express 
Co. V. Kountze, 8 Wall. 343, 19 L. Ed. 457 ; Jones v. Andrews, 10 
Wall. 327, 331, 19 E. Ed. 935; Steamship Co. v. Tugman, 106 U. S. 
118, 1 Sup. Ct. 58, 27 L. Ed. 87; Bondurant v. Watson, 103 U. S- 
281, 26 L. Ed. 447. 

There is évidence in this record that within a few months prior to 
the exécution of the contract in suit Leyden paid $5,000 for an agree- 
ment that he should receive 20/55 of the issued stock of a corporation 
whose only property was to be this patent. There was no évidence 
that the patent became less valuable, and this suit involved one-half 
of it. "À suit cannot be properly dismissed by a Circuit Court as 
not substantially involving a controversy within its jurisdiction unless 
the facts, when made to appear on the record, create a légal certainty 
of that conclusion." Wetmore v. Rymer, 169 U. S. 115, 128, 18 Sup. 
Ct. 293, 42 L. Ed. 682. The facts which appear in this record estab- 
lish no légal certainty that the value of the property in dispute in this 
suit was less than the jurisdictional amount, but they persuasively in- 
dicate that it was more. 

The articles of incorporation of the Howe & Owen Bail Bearing 
Company, which are in the record, prove that it is a corporation or- 
ganized in November, 190.2, under the laws of the state of Maine, 
that James G. Owén was its président and one of its stockholders, and 
they recite that his résidence was Evansville in the state of Indiana. 
From thèse facts the légal presumption arises that Owen was a rési- 
dent and citizen either of the state of Maine, because he was a stock- 
holder of a corporation of that state, and the presumption is that ail 
who compose a corporation are citizens and résidents of the state frorti 
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which it derived its powers (St. Louis & San Francisco Ry. Co. v. 
James, 161 U. S. 5-15, 554, 16 Sup. Ct. 621, 40 L. Ed. 802, and cases 
tiiere cited), or of the state of Indiana, because he was a résident of 
that state, and the presumption is that a person is a citizen of the state 
of his résidence, and in either event the citizenship of the parties to 
this suit was diverse. Facts sufficient to sustain the jurisdiction of 
the Circuit Court thus appear in the record. 

The défendant Howe complains of the decree that it is not sustained 
by the évidence, and that it is inéquitable for many reasons. An 
accurate knowledge of the parties to the contract, of their relations 
and of the nature and considération of the agreement which the de- 
cree enforces, will be conducive to a clear understanding and proper 
appréciation of the varions objections to the decree and of their dis- 
cussion. When this contract was made, Elmo C. Owen owned one 
half and the défendant A. F. Howe the other half of the patent which 
is the subject of the agreement and of this suit. Elmo C. Owén was 
very ill, and about to undergo an opération for appendicitis, from 
which he subsequently died. James G. Owen, the complainant, was 
his brother and an attorney at law. The principal parties to the 
agreement and the only parties who signed the contract were Elmo 
C. Owen and A. F. Howe. James G. Owen was a party to it so far 
as his acceptance of the trust imposed upon him by riie conveyance 
of Elmo Owen bound him to discharge his duties as trustée. The 
terms of the contract were agreed upon between James G. Owen and 
A. P. Howe while the death of Elmo was imminent, and it was then 
taken to Elmo C. Owen, who signed it upon the operating table just 
before the opération. By this contract Elmo conveyed his half in- 
terest in the patent to James G. Owen in trust to convey it to the 
corporation which he was to organize and to vest in Leyden, Wilcox, 
and James G. Owen 34yg/250 of his half of the entire stock of the cor- 
poration which was to be issued for the patent, and to hold the re- 
mainder in trust for his wife and child, in considération that A. F. 
Howe would convey his half of the patent to the same corporation 
and would transfer 34%/250 of his half of the stock of the corpora- 
tion to Leyden, Wilcox, and James G. Owen. In considération of 
this conveyance in trust made by Elmo C. Owen, Howe then agreed 
in writing to make this conveyance and thèse transfers. The con- 
tract thus became an executed agreement on the part of Elmo Owen 
and an executory one on the part of Howe, and ail of Elmo's rights 
to Howe's performance were vested in James G. Owen, the trustée, 
for the benefit of Leyden, Wilcox, and the widow and child of Elmo. 
James G. Owen did not sign the agreement, and he did not thereby 
undertake or agrée to do any acts except those imposed upon him b}- 
the trust there created, and thèse were to organize the corporation, 
tr? transfer Elmo's half interest in the patent to it, and to receive, 
distribute, and hold his half of the stock as specified in the contract. 
This conveyance and this agreement were made on April 2S), 1!.)02, 
On November 6, 1902, the complainant corporation, with an authoriz- 
ed capital stock of 10,000 shares of $100 each, empowered to buy and 
sell and otherwise deal in and with patents, of which James G. Owen 
was a stockholder, a director, and the président, was organized in ac- 
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cordance' with the laws of the state of Maine, and on July 24, 1903, 
Owen notified Hovve in writing that this corporation had been or- 
ganized in pursuance of the agreement; that he was ready as trustée 
to assign one-half the patent to the corporation; that the latter was 
ready to issue its stock pursuant to the contract, and he demanded of 
Howe that he should assign his half of the patent to the corporation, 
and that he should comply with the terms of the agreement. But 
Howe declined to do so. We turn now to his objections to the dec! ee 
that he should perform the contract. 

He says that he answered the bill under oath ; tliat his answer is 
équivalent to one witness ; that the contract is an agreement to give 
an option; that, while there is proof that the corporation is organized 
and is willing to carry out the agreement, there is no évidence that 
James G. Owen organized it ; that, if he did, there is no évidence that 
he organized it in performance of the contract; that there is no évi- 
dence that he has promoted or will promote the corporation ; that the 
court cannot compel him to promote it, and hence it cannot compel 
Howe to perform his covenants the considération of which he insists 
was the promotion of the corporation by James G. Owen. The rule 
that an answer under oath, where the oath has not been waived, is 
équivalent to one witness, and that it may not be overcome except 
by at least one witness and corroborating circumstances or their équiva- 
lent, is conceded; but the objections to the decree rest upon a mis- 
conception of the contract. It is more than a mutual agreement where- 
by the covenants of one party are made the considération for the cove- 
nants of the other. It is an executed trust deed in considération for 
which Howe agreed to convey his half of the patent and to transfer 
34 Vo/350 of the stock he was to receive therefor. By that deed Ehno 
C. Owen parted with his entire interest in the patent, in considération 
that Howe would covenant to make the conveyance and the transfers 
which he agreed to exécute. In considération of that covenant, Elmo 
Owen put the title to his half of the patent in a trustée, and thereby 
put it in the power of Howe, of lycyden, or of his widow or child, 
to compel the exécution of this trust, to secure the removal of the 
trustée if he failed in any respect to perform his duty, and the ap- 
pointment by the court of a substitute who would discharge it. In 
other words, the only thing which went to the whole of the consid- 
ération of the covenants of Howe was the executed trust deed of 
Elmo C. Owen which forrris the first part of this agreement. It was 
in considération of this deed, which was executed and cannot be re- 
voked or avoided, that Howe made his covenants. The resuit is that 
there is nothing optional about the exécution of this trust or the per- 
formance of this contract. The trustée was required to organize a 
corporation, to convey to it the half interest in the patent, and to re- 
ceive, transfer, and hold the stock of the corporation as directed in 
the conveyance to him, and Howe was required to make the convey- 
ance of his interest in the patent and the transfers of hiS stock. The 
considération of thèse obligations of the trustée and of Howe alike 
was the executed trust deed of Elmo C. Owen, and neither of them 
by a failure to discharge his obligation can release the other. If 
James G. Owen failed to organize the corporation or to discharge any 
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other duty which his office of trustée imposed upon him, the court, 
upon the application of any of the cestuis que trust, would appoint a 
trustée who would exécute the trust, and if a corporation was or- 
ganized, whether by the trustée or by others, which was a fit and willing 
instrument for the exécution of the trust, a court of chancery had 
ample power, and it was its duty to use it for this purpose and to 
compel the exécution of the trust and the performance of the agree- 
ment. The complainant, the Howe & Owen Bail Bearing Company, 
was such a corporation, and the court has rightfully used it to carry 
out the trust, whoever inspired its organization. 

Moreover, the évidence leaves no doubt that it was created by 
James G. Owen, the trustée, in pursuance of the trust deed. It is 
true that no witness so testifies. But the deed imposed upon him 
the duty of organizing such a corporation. Such a corporation was 
organized. He is one of the stockholders, one of the directors, and 
the first président of it, and it joins with him to exécute the trust 
imposed by the deed. Acts frequently speak louder and more truth- 
fully than words. The facts which hâve been recited are more per- 
suasive than the testimony of a single witness and corroborating cir- 
cumstances sometimes prove to be, and they convince that this cor- 
poration was organized by James G. Owen pursuant to the agree- 
ment and in the exécution of the trust imposed upon him by the 
deed it embodies. 

A paragraph of the trust deed contains thèse words : 

"From the balance of said capital stock In said trustee's hands he shalJ 
retain as hls own personal property 21%/250 out of said capital stoclî and 
said Howe shall transfer a llke amount to said James G. Owen in considéra- 
tion of services rendered and to be rendered in the organization and promotion 
of said Company." 

Counsel for Howe contend that he should not be required to per- 
form his agreement, and if he should be compelled to perform any part 
of it he should not be called upon to convey this 21%/250 of his stock 
to James G. Owen, because the latter has not rendered the services in 
the promotion of the company which he was to render in the future at 
the time the agreement was made, and because a court of equity has 
no power to compel him to render such personal services. But James 
G. Owen's failure to render thèse services is no défense to this suit, 
nor to the demand for the transfer of this stock to him, because the 
considération of that transfer was services that had been rendered 
as well as those that were to be rendered in the organization and pro- 
motion of the company, and because he has organized it and has 
promoted it as far as he can do so before the company secures the 
patent and issues its stock which the défendant Howe prevents. Con- 
ceding, therefore, that James G. Owen made an agreement to render 
services in the promotion of the company, the rendition of those 
services was not a condition précèdent, but a condition subséquent, 
to the conveyance of the stock to it, and Howe is estopped from de- 
fending his demand for it on the ground that he has not rendered the 
services, because he is preventing him from doing so by his breach 
of his agreement 
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Again, the failure of Oweii, the individual, to promote the Com- 
pany, is no défense to the suit by the corporation and Owen, the trus- 
tée, for the spécifie performance of the entire contract by Howe, 
because the covenant to promote, if it exists, is an individual cove- 
nant of Owen which does not go to the whole considération of the 
contract, but is subordinate and incident'al to, and relates to, less than 
one-tenth of it. A breach of a covenant which does not go to the 
whole considération of the contract, but is subordinate and incidental 
to its main purpose, does not constitute a breach of the entire con- 
tract, does not authorize the injured party ta resc'nd the agreement,, 
but he is still bound to perform his part of it, and bis only remedy 
is a recovery of damages for the breach. Kaufïman v. Raecîer, 47 C. 
C. A. 2K, 386, 108 Fed. 171, 179, 34 L. R. A. 247. And when a con- 
tract has been partially executed, and one of the parties has derived 
substantial benefits, or has imposed upon the other material losses 
through the latter's partial performance of the agreement, then the first 
party cànnot rescind the contract on account of the failure of the sec- 
ond party to complète his performance ; but the agreement must 
stand, the fifSt party must perform his part of it, and his only remed\ 
for the failure of the second party to completely perform is com- 
pensation in damages for the breach. Kauffman v. Raeder, 47 C. C. 
A. 378, 284, 108 Fed. 171, 177, 54 L. R. A. 247, and cases there cited. 
Howe has derived the benefit of a conveyance by Elmo C. Owen of 
one-half of the patent to a trustée to vest the title in a corporation, 
and has imposed upon him and his estate the loss of the title to it, 
in considération of his agreement to convey his half of the patent to 
the same corporation and to make the specified transfers of stock, 
and he cannot now rescind or renounce his contract. He must per- 
form it and seek in damages his remedy for any breaches of incidental 
or subordinate agreements. 

The next objection to the decree is that the contract is so uncer- 
tain that a court of equity may not justly decree its performance 
because it contains no stipulation which spécifies the amount of the 
capital of the corporation to be organized, the amount, if any, of 
treasufy stock it should bave, the amount, if any, of- stock which 
James G* Owen should use in its organization and promotion, the 
price per share at which it should be' sold, the amount of capital 
which should be raised by James G, Owen in its organization and 
promotion, the statè under whose laws it should be organized, whether 
or not its certificate of incorporation should provide for cumulative 
voting, and other similar possible or probable corporate attributes or 
concomitants, and in siipport of this objection counsel refer to évi- 
dence that at'the time the contract was made the parties agreed to 
leave the arnount of the capital stock of the corporation for future 
détermination, and that at a subséquent time James G. Owen and 
Howe agreed that it should be $1,000,000. But neither this testimony 
nor the présence nor absence of any agreement with référencé to the 
détails of a corporate organization hère suggested was either ma- 
terial or relevant to any issue iri this case. Nb* agreement about 
any of thèse' corporate attributes or détails of organization was either 
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essenlia! or material to a certain and definite contract for the purpose 
for vvhich this agreement was made. That purpose was to make a 
trust deed and a contract effective to put the title to the patent in a 
corporation and to cause the stock of the corporation to be distributed 
among the parties entitled thereto in the proportions specified in the 
trust deed. This object was as clearly and definitely evidenced and 
accompHshed by this agreement, which specified the exact proportion 
ot the stock which each party should receive as it could hâve been if 
the total amount of the capital stock and ail other omitted détails 
suggested had been determined and written down. Whatever the 
capital stock of the corporation might be, the shares of the respective 
parties therein were fixed to a légal certaintv by this agreement and 
their rights made definite and judicable. The deed and agreement 
were complète in themselves, ail their essential terms were definite 
and certain, and their spécifie performance was enforceable in equity. 

Another contention is that the contract was for an option, that it 
was unilatéral, and that James G. Owen was guilty of lâches in form- 
ing the corporation. But, as has been shown, the contract of Howe 
was an executory agreement in considération of the executed trust 
deed of Elmo C. Owen. It was neither an agreement for an option 
nor a unilatéral contract. James G. Owen, the trustée named in 
this deed, may lawfully enforce the agreement on behalf of the widow 
and child of Elmo Owen and the other beneficiaries named therein. 
On October 10, 1902, Howe notified Owen that he expected him to 
organize the company within the next 30 days. The certificate of 
organization of the corporation is dated November 6, 1902. This 
suit was brought in July, 1903. A suit to enforce the spécifie per- 
formance of a written contract may be maintained at any time within 
10 years after default in the courts of Missouri (Rev. St. 1899, § 
4372 [Ann. St. 1906, p. 2347]), and the doctrine of. lâches is general- 
ly applied in conformity to the analogous statute for the like action at 
law. Neither Owen nor the corporation were guilty of any culpable 
lâches in this case. 

On February 19, 1902, Elmo C. Owen and the défendant Howe 
made a written contract with Thomas Leyden that he should ad- 
vance to them $5,000 to make and test sôme bail bearing journal 
boxes; that after the test they would organize a corporation with a 
capital stock of $2.50,000; that the patent should be conveyed to this 
corporation; that its stock of the par value of $95,000 should be 
placed in its treasury; that its stock of the par value of $30,000 
should be issued to Leyden, and its stock of the par value of $135,000 
should be issued to Elmo Owen and Howe ; and that the corporation 
should pay to them 10 cents for each bail bearing journal box man- 
ufactured. There is testimony in the record to the efifect that in the 
course of the negotiation for this agreement before and at the time 
it was made there were oral contracts tliat Leyden should hâve the 
same interest in the patent before as: after the organization of the 
corporation, and that he should participate in its organization. But 
imder a familiar rule the w'ritten ■contract rnust be conclusively 
presumed to embody the entire , agreement of the parties and to 
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express the full extent of their obligations. Thèse paroi negotiations 
and covenants are immaterial and wiU not be farther noticed. Ley- 
den advanced the $5,000, and counsel for Howe assail the decree on 
the ground that Leyden had an interest in the patent, and that the 
decree injuriously affects his rights. No decree may be lawfuUy 
rendered in a suit in equity whidi radically and injuriously affects 
the rights or interests of an absent paity. Shields v. Barrow, 17 
How. 130, 138, 141, 15 L. Ed. 158; Cameron v. McRoberts, 3 Wheat. 
591, 4 L. Ed. 467; Mallow v. Hinde, 12 Wheat. 197, 6 L. Ed. 599; 
Kendig v. Dean, 97 U. S. 423, 426, 21 L. El. 1061; Northern, etc., 
R. Co. V. Michigan, etc., R. Co., 15 How. 333, 244-246, 14 L. Ed. 674; 
Chadbourne v. Coe, 2 C. C. A. 327, 51 Fed. 479 ; Sioux City, etc., 
W. Co. V. Trust Co., 27 C. C. A. 73, 82 Fed. 124. But the only right 
Leyden had hère was the right to a spécifie performance of his con- 
tract or to damages for its breach. He is not a party to this suit, and 
is not bound by this decree, and he will not be, unless he exercises his 
option to accept the stock adjudged to him thereby. The decree neith- 
er deprives him of any reniedy nor afifects his rights or interests. The 
corporation to which the title to the patent is to be conveyed and ail 
who receive any of its stock under the decree take with full notice 
of his contract and of his rights and interests thereunder and sub- 
ject thereto. He is and will be as free to enforce them against the 
corporation and its stockholders as he was to urge them against Owen 
and Howe before this suit was commenced, and he can as easily and 
efficiently enforce them against the latter as the former. 

Nor does the condition of the title to the patent présent any obstacle 
to the decree or to its exécution. A court of equity may not adjudge 
that a défendant who has no title shall convey one. The holder of 
the title is an indispensable partv to a decree for its conveyance. Ken- 
nedy V. Hazleton, 128 U. S. 671, 9 Sup. Ct. 202, 32 L. Ed. 576. But 
Leyden has no title to the patent or to any part of it. The limit of 
his right is to exercise his option to enforce spécifie performance of 
his contract, or to recover damages for its breach, if any. The entire 
title to the patent is in Howe and James G. Owen as trustée. They 
are parties to the suit, and the court may require them to transfer this 
title. Because the entire title to the patent is in the parties to the suit, 
and because the decree does not radically or injuriously aflfect any of 
the rights or interests of Leyden, his contract présents no légal or 
équitable obstacle to it. 

Finally, it is contended that James G. Owen occupied such a con- 
fîdential relation to his brother Elmo and to Howe that he could not 
lawfully acquire and hold his rights under the trust deed and con- 
tract to a share in the stock of the corporation which he has organized. 
He was an attorney at law. He had frequently advised Howe and 
his brother Elmo in relation to their patent and in relation to the 
formation of a corporation. But this appears to hâve been friendly 
advice, and no relation of attorney and client has been proved. The 
trust deed and contract were dictated by another attorney, agreed upon 
by Howe and James G. Owen, and written out by the latter. The 
principle of law which in some cases forbids one from holding prop- 
erty acquired through a fiduciary relation does not denounce or de- 
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stroy ail rights and titles thus acquired. It is that one who occupies 
a fiduciary relation to another in respect to business or property, who 
by the wrongful use of the knowledge he obtains through that rela- 
tion, or by the betrayal of the confidence reposed in him under it, 
acquires a title or interest in the subject-matter of the transaction an- 
tagonistic to that of his correlate, thereby charges his title or interest 
with a constructive trust for the benefit of the latter, which the cestui 
que trust may enforce or renounce at his option. The test of such a 
trust or prohibition is the fiduciary relation and a betrayal of the con- 
fidence reposed or some breach of duty imposed under it. Steinbeck 
V. Bon Homme Min. Co. (C. C. A.) 153 Fed. 333 ; Boone v. Chiles, 10 
iPet. 177, 209, 9 L,. Ed. 388. James G. Owen occupied no confidential 
or fiduciary relation to Howe within the meaning of this principle of 
the law. He betrayed no confidence reposed in him, and he was guilty 
of the breach of no duty which he owed to Howe. The latter knew 
the value of the patent as well as Owen. He understood the terms, the 
meaning, and the efïect of his agreement to transfer to Owen 21%/250 
of his share of the stock of the corporation just as well as Ov,'en 
understood it, and he told Elmo that tlie contract was right and cove- 
nanted in writing to perform it. There was no betrayal of confidence 
or breach of duty hère, and the court below rightly enforced the per- 
formance of the agreement. 

The decree below must be affirmed, and it is so ordered. 
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(Circuit Court of Appeals, Eighth Circuit. July 5, 1907.) 

No. 2,503. 

Fbaudulent Convetances— Voluntaby Deed. 

A voluntary conveyance by an insolveut grantor Is fraudaient In itself 
because It eannot be made wltbout hindering and defrauding his ered- 
itors. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 24, Fraudulent Con- 
veyances, §§ 138, 139, 188.] 

Same— When VoLtrRTAHY Deed bt Paeent to Child is Not Fbaudulent. 

A voluntary conveyance by a solvent father to his child is not neees- 

sarily voldable by his existing creditors, and it is valid against subséquent 

creditors in the absence of évidence that it was made with intent to de- 

, fraud them. 

î If the provision be reasonable, If it leave in the hands of the grantor 
ample property to pay his existing debts, and if there be no intent to de- 
fraud existing or subséquent creditors, it may be sustained. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 24, Fraudulent Oon- 
veyances, §§ 141, 144, 145.] 

, Same — Want of Considération Insufficient to Avoid. 

ïhe want of considération is only a clrcumstance insufficient In itself 
to prove a fraudulent intent, but ifrom which and other cireumstances 
such an intent may be inferred. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 24, Fraudulent Oon- 
veyances, §§ 186, 189.] 
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4. Same— Deed for Use of Gbaîstob Not Voibable if Réservation Inci- 

DENTAL AND PAETIAL. 

Tlie rule that a conveyance in trust for the use of the person makiiig 
the same is voidable by creditors of the grantor is inapplicable to a deed 
wbich is made primarily and prlneipally for the use of the grantee, and 
in which the réservation for the grantor is secondary and partial, as in 
the case of a conveyance by au aged man of a lot and building worth 
$9,000 and a réservation in the deed of possession of the property during 
bis life. 

[Ed. Note.— For cases in point, see Cent. Uig. vol. 24, Fraudulent Oonvey- 
ances, § 352.] 

(Syllabus by the Court.) 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota. 

Edmund S. Durment and Benjamin Taylor (Albert R. Moore, on 
the brief), for appellant. 

A. R. Pfati, Jr. (A. R. Pfau, Sr., M. J. Severance, and Ora J. Park- 
er, on the brief), for appellees. 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

SANBORN, Circuit Judge. This is an appeal from a decree which 
dismissed the bill of Thomas Hessian, trustée in bankruptcy of the 
property of William H. Patten, and of the property of William A. 
Patten, his son, who were copartners, to avoid a deed of a lot and a 
store building thereon made by William H. Patten to his daughter, 
Mrs. LoduskyJ, Taylor on February 15, 1902. William H. Patten 
and William A. Patten were adjudged bankrupts as individuals and 
as copartners on November 80, 1903. The deed to Mrs. Taylor was 
recorded on August 3, 1903, within four months prior to the adjudi- 
cation. Counsel for the appellant contend that this deed was never 
delivered ; that, if it was, the time of its delivety was net before August 
3, 1903; that it was a voluntary deed; that it was made with intent 
to deffaud the creditors of the grantor and those who might there- 
after become his creditors; and that it was net intended to take efïect 
until the grantor died, so that it was a testamentary disposition, and 
not a conveyance of the property. If thèse claims are well founded, 
the deed must be avoided, and the question is whether or not the évi- 
dence sustains them. There is little controversy in the testimony and 
the issues involve the efïect, rather than the existence, of the foUowing 
facts, which are fairly established by the proof. 

William H. Patten had been an upright and successful business 
man. In 1893 he and his son owned property worth about $03,000, 
which they invested in the business of their partnership, which sub- 
sequently became the business of banking. William H. Patten own- 
ed a portion of this partnership property which was worth $33,000, 
and he also owned a homestead worth about $G,000, the lot and 
store building hère in controversy which were worth about $9,000, 
and other individual property. He owed nothing, was 66 years of 
âge, and from that time until he died he intrusted the business of 
the partnership to his son and took no active part in it. He had a 
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wife and three children, his son, Mrs. Taylor and Mrs. Edna N. 
Budtke. His physical strength was not great, and he was subject 
to attacks of illness which threatened his death. There was an un- 
derstanding between the parents and the children that at his death 
this store building and lot should pass to Mrs. Taylor and the home- 
stead to Mrs. Budtke. In 1896 Mr. Patten was seriously ill, and 
they thought that his wife would outlive him, and thereupon he 
caused thèse two pièces of property to be conveyed to her. But in 
September, 1900, she died intestate, and the property descended to 
Mr. Patten and his three children. In the autumn of 1901 the chil- 
dren conveyed their intercst in thèse two tracts of property to their 
father by a quitclaim deed, which was recorded on December 14, 1901. 
Mrs. Taylor and Mrs. Budtke made thèse deeds so that their father 
could, and with the understanding that he would, convey the store 
property to the former and the homestead to the latter; but there 
was no conversation or agreement between them and their father to 
this effect. In February, 1902, Mr. Patten was again seriously ill 
at Mrs. Taylor's house and was unable to walk. He called a notary 
public who drew his will, in which this store property and the home- 
stead were not mentioned, and two deeds; one of the store property 
to Mrs. Taylor subject to a réservation of the possession thereof dur- 
ing his natural life, and another of the homestead to Mrs. Budtke. 
He executed thèse deeds, handed them to Mrs. Taylor, and said, "Hère 
is your deed for the store, and the home for Edna." Mrs. Taylor 
put them in a desk where Mr. Patten kept his papers and where Mrs. 
Taylor kept hers, and after he recovered from his illness he took out 
of this desk and carried away to his home the will and his Insurance 
papers, but left the deeds. Mr. Patten remained in the possession 
and control of the store property. Two or three months after he 
made the deeds, he inserted in the deed to Mrs. Taylor with out her 
knowledge a provision that his son should collect the rents from 
and pay the taxes upon the store property for five years. Mrs. Tay- 
lor discovered this interlineation before she recorded her deed, but 
made no objection. In August, 1903, Mr. Patten was again in fail- 
ing health. Mrs. Taylor was going away from the city of Le Sueur 
where they lived. She feared his death and subséquent probate pro- 
ceedings, and she recorded her deed. The bank which the partner- 
ship was operating failed about the middle of October, 1903. About 
the 30th of that month Mr. Patten furnished a room in the store 
building, slept there for some months, and claimed the lot and store 
building as his homestead. In his schedules in bankruptcy, which 
were verified on November 33, 1903, he specified this property as a 
part of his individual estate and claimed its exemption as a homestead, 
and on October 36, 1903, he made a quitclaim deed of it to Mrs. Tay- 
lor. Neither Mrs. Taylor nor Mr. Patten ever had any actual in- 
tent by the use of his deed of 1902 to hinder, delay, or defraud any of 
his existing or subséquent creditors. They both believed until after the 
deeds were recorded in August, 1903, that he had sufficient prop- 
erty aside from the lands conveyed by thèse deeds to pay ail his debts, 
and neither of them had any notice of any facts which would hâve 
led a person of reasonable prudence in their respective situations to 
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discover the contrary. In February, 1902, when the deeds were made, 
the copartnership and Mr. Patten were solvent. In August, 1903, 
when this deed was recorded, they were insolvent. Tliere remained 
unpaid about $1,500 that was owing to those who were creditors 
of the partnership when the deed was made, and there are subséquent 
creditors who rehed upon the ownership of this property by Mr. Pat- 
ten in their dealings with the partnership; but there is no évidence 
that any of them ever received or relied upon any statements that 
iie was the owner, made by Mr. Patten after the date of the deed, 
February 15, 1903. There is évidence of other facts, but of no others 
which change the légal efïect of those which bave been recited. Upon 
this State of facts the court below dismissed the bill. 

The first question which this évidence présents is : Was the deed 
of February 15, 1902, delivered on that day, and did it convey the 
property? The claim of this property as his homestead in his sche- 
dules in bankruptcy and otherwise in October or November, 1903, 
his quitclaim deed of it to Mrs. Taylor on October 26th in that year, 
his interlineation in his deed of February 15, 1902, and the under- 
standing of the father and the children that Mrs. Taylor should hâve 
the property at his death, are facts and circumstances indicating that 
Mr. Patten and Mrs. Taylor did not intend that this property should 
be conveyed to her in 1903, which hâve received careful considération. 
But the countervailing facts that the actual possession of the deed 
was given to the grantee on the day of its date by her father with the 
remark, "Hère is your deed for the store," that when he lef t her 
home to go to his own after he recovered from his illness, he took his 
will and his insurance papers which were in the desk with the deed, 
but left the latter, that the deed ever after February 15, 1902, was 
in the dominion and possession of the grantee except during the brief 
time when Mr. Patten made the interlineation without her knowledge, 
and that he testified that he intended that the deed should take effect 
on February 15, 1902, outweigh ail other évidence and considérations 
in this case and convince that the deed was delivered on the day of its 
date, and that the parties to it intended it to évidence, and that it did 
constitute, a conveyance of this property to Mrs. Taylor on that day, 
and not a testamentary disposition of it. 

Whether the conveyance was voluntary or was made in considéra- 
tion of the previoùs deeds from the children to Mr. Patten may be 
a debatable question, and it is unnecessary to décide it. 

A voluntary conveyance by an insolvent grantor is fraudulent in 
itself, because such a deed cannot be made without hindering and 
defrauding creditors. Knatvold v. Wilkinson, 83 Minn. 3G5, 367, 
86 N. W. 99 ; Henry v. Hinman, 35 Minn. 199 ; McCord v. Knowlton, 
79 Minn. 299, 83 N. W. 589 ; Kehr v. Smith, 30 Wall. 31, 35, 32 L. 
Ed. 313. 

Sut a voluntary conveyance by a solvent grantor to his child is not 
necessarily voidable by the grantor's existing creditors, and it is valid 
against subséquent creditors in the absence of eviderice that it was 
made with intent to defraud them. There is a statute in the state of 
Minnesota, which relates to this subject, and which reads: 
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s- 

"The question of fraudulent intent, iu ail cases arising under tliis subdivi- 
sion, shall be deemed a question of fact, and not of law; and no conveyance 
or charge sliall be adjudged fraudulent as against creditors solely on the 
ground tliat it was not founded on a valuable considération." Eev. Laws 
Minn. 1905, § 3500. 

The want of a considération is only a circumstance in itself insuf- 
ficient to prove a fraudulent intent, but from which and other cir- 
cumstances such an intent may be inferred. If the provision for 
the child be reasonable, not disproportionate to the means of the 
grantor, if he retain ample property to pay his existing debts, and 
if there be no actual intent to hinder or defraud creditors, a convey- 
ance mav be sustained, though voluntary. Salmon v. Bennett, 1 Conn. 
525, 547-549, 7 Am. Dec. 237; Kehr v. Smith, 20 Wall. 31, 35, 22 
L. Ed. 313; Lloyd v. Fulton, 91 U. S. 479, 485, 33 L. Ed. 363; Jones 
V. Clifton, 101 U. S. 225, 227, 25 L. Ed. 908 ; Herring v. Richards 
(D. C.) 3 Fed. 439, 443 ; Filley v. Register, 4 Minn. 391 (Gil. 296, 300, 
309), 77 Am. Dec. 622; Young v. Heermans, 66 N. Y. 374, 381. The 
évidence in this case is convincing that the conveyance by Mr. Patten 
to his daughter was not disproportionate to his means, that he re- 
tained property sufficient to pay his then existing dçbts, and that neith- 
er he nor his daughter ever had any intent to defraud his creditors. 

But counsel argue that the provision in the deed that the grantor 
should hold the possession of the property during his natural life, 
and the facts that he retained possession and dominion over it, and 
that the deed was not recorded until August, 1903, bring it under 
the ban of the rule of law that a conveyance in trust for the use of 
the person making the same is void. This rule, however, is inap- 
plicable to conveyances made primarily and principally for the use 
of the grantee, in which the réservation to the grantor is secondary 
and partial. Camp v. Thompson, 25 Minn. 175, 180; Curtis v. 
Leavitt, 15 N. Y. 9, 121, 122. The main purpose and effect of the 
deed under considération was to convey the property for the use of 
the grantee. The réservation of the possession for the use of the 
grantor was incidental and partial, and it failed to subject the con- 
veyance to the rule hère invoked. The rétention of the dominion and 
possession by the grantor was in accord with the express terms of the 
deed, and the évidence convinces that this deed was not withheld from 
the record by either the grantor or the grantee with any intent to mis- 
lead or deceive the creditors of the former. 

A careful considération of ail the évidence in this case has forced 
our minds to the conclusion that the deed to Mrs. Taylor was neither 
made nor withheld from the record with the intent either in fact or 
in law to hinder or defraud the creditors of the grantor, and the de- 
cree below is accordingly affirmed. 
154 F.— 53 
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In re ÏHOMLINSON CO. et al. 
(Circuit Court o£ Appeals, Eigbth Circuit. May 13, 1907.) 

No. 77. 

1. Bankruptct— Révision of Proceedings— Pétition— Time. 

Under Act Cong. March 3, 1891, c. 517, § 11, 26 Stat. 829 [U. S. Oomp. 
St. 1901, p. 552], providing that no appeal or writ of error by wàich any 
order, judgment, or decree may be reviewed in the Circuit Court of Ap- 
peals shall be sued out except within six nionths after the entry of the 
order, etc., sought to be reviewed, a pétition to revise an order entered 
In baniiruptcy proceedings, denying the bankrupt's motion to quash the 
service of the subpœna, not filed within six months, is InefiEectual. 

[Ed. Note. — Appeal and review jn banla'uptcy cases, see notes to In re 
Egg^rt, 43 C. C. À. Ô.] 

2. Samb— AcTs or Bankruptcy — Bill of Sale— Général Assiqnmbnt. 

A business concern, being in flnaneial dlfflculties, executed au instru- 
ment reciting that, whereas they were indebted to varions parties whose 
claims-were due, and that they were unable to pay the same in the reg- 
ular and ordinary course of business, they thereby sold and set over to 
M. in trust ail their gênerai stock of merchandise, book aceounts, and mat- 
ters recèlvable, amounting, etc., conditioned that M. would dispose of and 
sell the same according to hls judgment at retail or public sale, and col- 
leet ail the aceounts, and with the proceeds pay pro rata al! their credlt- 
ors, a llst Qf whom was attached, with the amounts due each, and to re- 
tum any surplus to the grantors on demand. Helé, that such instrument 
was not a mortgage, but a gênerai assignment for the beneflt o£ creditors, 
and therefore constituted an act of bankruptcy. 

On Pétition for Review. 

Edward A. Haid (R. N. McConnell, on the brief), for petitioners. 
Fred S. Caldwell, for respondent. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. This is an original pétition, filed October 
1, 1906, by the bankrupt to revise in matter of law certain proceedings 
taken by a bankruptcy Court in the territory of Oklahoma in the mat- 
ter of ThomUnson Company, bankrupts. That court on May 26, 1905, 
denied the. bankrupts', motion ito quash service of the subpœna, and 
on May 1?, 1906, ruled that a certain instrument executed by the bank- 
rupts was a gênerai assignment for the benefit of creditors, within the 
meaning of section 3, subd. 4r of the bankruptcy act of 1898, as amend- 
ed by theactiof Febrùary 5, 1903, and thereupon made the order of 
adjudication. To revise thèse two irulingS', deetned by the petitioners 
to be erroneous, the présent proceeding, was instituted. 

1. The pétition to révise was filed more than 16 months after the 
order was made denying the motion. tO' quash. An order; can be chal- 
lenged by an original pétition in this court only when filed within 6 
months after it was made. In re Holmes, 73 C. C. A. 491, 142 Fed. 
391; Act March 3, 1891, c. 517, § 11, 26 Stat. 829 [U. S. Comp. St. 
1901, p. 552]. We therefore cannot consider the merits of the first 
question submitted to us. 

2. The instrument claimed not to be a gênerai assignment is as 
follows : 



IN RE THOMLINSON CO. 835 

"Bill of Sale. 

"Oklahonia City, Olcla., March 25, '05. 

"Whereas, the undersigned is indebted to varions parties whose claims are 
now due and payable, and that the undersigned is nnable to pay the same 
in the régulai- and ordinary course of business, we hereby sell and set over 
to R. N. McConnell, Oltlahoma City, Oklahoma, in trust ail of our gênerai 
stock of merchandise sltuated at No. 6 West Grand Avenue, said city, with 
ail our book accounts and matters receivable, amounting to about Ç2,39T.14, 
conditioned that said R. N. McConnell will according to his judgment dis- 
pose and sell ail of said stock of goods at retail or public sale, and coUect 
au of said accounts, and with the proceeds pay pro rata ail of our creditors, 
a list of whlch, with tlieir address and respective amounts due, is hereto 
attached. That said proceeds as fast as realized by said trustée is to be paid 
over whenever there is sufficient funds to pay 10 per cent, dividend after 
having flrst paid whatever necessary expense tiiere may hâve been incurred 
under said trust by way of replenishing said stock and conductlng said 
business in the usual retail way. Immédiate possession is hereby given to 
said R. N. McConnell on this day, and he is hereby directed to proceed and 
dispose of ail of said assets, and pay ail of said indebtedness so far as the 
assets will pay, and any surplus, if there be any, returned to the undersigned 
on demand. [Signed] Thomlinson Company, 

"Per A. Thomlinson. 

"Witness: L. H. Carr. 

"I accept the above and foregoing trust. 
[Signed] B. N. McConnell, Trustée." 

McConnell took possession of the property conveyed, and proceed- 
ed to exécute the trust imposed upon him. In our opinion the instru- 
ment in question was a gênerai assignment for the benefit of credit- 
ors within the true meaning of the bankruptcy act, and was an act of 
bankruptcy warranting the adjudication. The "gênerai assignment" 
there contemplated is to be taken in its generic sensé, and embraces 
any conveyance at common law or by statute by which the parties in- 
tend to make an absolute and unconditional appropriation of the prop- 
erty conveyed to raise funds to pay the debts of the vendor, share and 
share alike. Appolos v. Brady, 1 C. C. A. 399, 49 Fed. 401 ; Bartlet 
V. Teah (C. C.) 1 Fed. 768; In re Gutwillig, 90 Fed. 475, 34 C. C. A. 
377, 92 Fed. 337; In re Sievers (D. C.) 91 Fed. 366; Davis v. Bohle, 
34 C. C. A. 372, 92 Fed.- 325. Such a conveyance inevitably thwarts 
opération of the bankruptcy act. 

The instrument now uhder considération conforms fully to the above 
définition. It makes an absolute and unconditional conveyance of the 
debtor's property to a trustée of its own choosing, to be sold to raise 
a fund for: the payment of ail its creditors, share and share alike. It 
is therefore obnoxious to the provisions of the bankruptcy act, which 
confers the right of administering an insolvent debtor's estate upon a 
trustée to be chosen by and in the interest of the creditors, and con- 
stitutes an act of bankruptcy. Rumsey & Sikemeier Co. v. Novelty 
& Machine Mfg. Co. (D. C.) 99 .Fed. 699. 

The gênerai statement made in the last-cited case by the writer of 
this opinion when district judge, that the conveyance there under con- 
sidération contains such a réservation of an equity or such a condi- 
tion of defeasance as made it a mortgage instead of a gênerai assign- 
ment, upon which counsel for petitioners now place some reliance, 
was, as a gênerai proposition, indépendant of the facts of that case, ill 
àdvised, and cannot be foUowed. 
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The instrument in question does hot'contain any of the éléments 
of a mortgage, a"s insisted upon by bankrupts' counsel. The idea 
that it was intended as a security for the ultimate payment of the 
debts of the yendor/or that a réservation of a right to redeem when- 
ever the, vendor should pay its debts was intended, is not remotely 
suggested by any of the terms of the instrument ; in other words, there 
is llo right of rédemption reserved. The provision at the end of the 
instrument, reqUiring a surplus, if any, to be paid to the vendor, can- 
not be règarded as such réservation. It is nothing more than an ex- 
pression of what the law implies. Tf, after ail the property had been 
disposed of, and ail the creditors had been fully paid and ail the ex- 
penses satisfied, any surplus remained, it belonged as a matter of law 
to the, debtor, and no formai statement to that efïect can change the 
légal and obvions import of the instrument f rom a gênerai assignment 
for the payment of debts to a provision for their security in the nature 
of a chàttel mortgage. . " 

Havihg disposed of the last question on its merits in favor of the 
creditors, a considération of their motion to dismiss the pétition for 
technical reasons is unnecessary. It will therefore be formally denied, 
and the pétition to revise will be dismissed. It is so ordered. 



BOOTH V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. May 3, 1907.) 

No. 230. 

1. PosT Office— Use of Mails to Defbaod— CoksOlidation of Indictments. 

Kev. St. § 1024 [U, S. Comp. St. ,1901, p. 720], authorizes the consolida- 
tion for trial of indictments for uslng tlie mails to defraud under section 
5480 [U. S. Comp. St. 1901, p. 3696], notwithstanding the fact that such 
Indictments charge offenses not Committed within the same six months 
and whieh could not he joined In one indictment under the latter section, 
and In. the aggregate more than the three offenses which may be so joined. 

2. Cbiminal Law— Procedxjee— Consolidation op Indictments. 

The reversai of a judgment of conviction in a criminal case and the 
remanding of the case for a new trial generally leaves the trial court free 
to proceed as though the cause had never been tried, and it may consol- 
idate other Indictments for tt'ial with those upon vs'hich the first trial 
was had. 

[Ed. >fote. — Consolidation of and trial of Indictments together, see note 
to Dolan v. United States, 69 O. C. A. 287.] 

In Error to the District Court of the United States for the Western 
District oî New York. 

Edward Lynn, for'plaintiff in error. 
Lyman M. Bass, for défendant in error. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Jfudges. . 

PER CI,JRiAM. The plaintiff in error was convicted of having 
devised a scheme to defraud by sending communications through the 
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mail, in violation of section 5480 of the Révisée! Statutes [U. S. Conip. 
St. 1901, p. 3C96], and the assignments of error raise tvvo points; 

1. After a conviction and sentence under indictments numbered 
315, 316, and 317, which had been Consolidated by order of the court 
below, the judgment was reviewed by this court upon writ of error, 
and was reversed, and remanded to the court below "for a iiew trial, 
and such proceedings as according to right and justice and the laws 
of the United States ought to be had," and a mandate accordingly was 
issued to the court below. Subséquent to the filing of this mandate 
in the court below, a further indictment was found by the grand jury, 
numbered 3G6. The latter indictment charged offenses some of which 
were committed at later dates than those which were the subject of the 
earlier indictments. 

Before the trial the district attorney moved to consolidate the latter 
indictment with the others. This motion was granted by the court ; 
and against the objection of the défendant, a new trial was had upon 
ail the indictments Consolidated, and the défendant was convicted upon 
ail. 

We think there was no error in allowing the consolidation of the in- 
dictments and the trial upon ail the counts. Section 1024 of the Re- 
vised Statutes authorizes the consolidation of such indictments, not- 
withstanding the aggregate offenses are more in number than can be 
joined in one indictment under section 5480 (In re Henry, 123 U. S. 
372, 8 Sup. Ct. 142, 31 L. Ed. 174), and, this being so, it is immaterial 
that ail the oft'enses charged may not hâve been committed within the 
same six months. No more than three, committed within the same 
six months, can be joined in one indictment, and this is the only re- 
spect in which section 5480 infringes upon the ordinary procédure or 
pleading in criminal cases. 

The terms of the mandate did not restrict the power of the court be- 
low to the trial of the original issues. They left the court free to pro- 
ceed as though the cause had never been tried. 

2. We hâve examined the record with care to ascertain whether the 
évidence, admitted against the defendant's objections, concerning of- 
fenses other than those charged in the indictments, related to such as 
were sufïiciently similar in character, and sufFiciently related in time 
to be material as bearing upon the quo animo or fraudulent intention 
of the défendant in the transactions which were charged as ofifenses 
in the indictment, and are satisfied that it was admissible. 

The judgment is afïîrmed. 
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SMITH V. MARKEB et al. 

(Circuit Court o£ Aj^peals, Eightli Circuit. Juue 27, 1907.) 

No. 2,432. 

1. Gaenisiimekt— Contingent Indebtedness will Not Sxjstain. 

It is indispensable to the liability of a garuisliee to the plaintiff that 
the t'ornier's debt to the défendant be owing absolutely, so tbat the duty to 
pay it is not contingent on the happening of any future event, at the time 
the garni shee summons is served. 

[Ed. Note.^For cases in point, see Cent Dig. vol. 24, Garnishment, § 83.] 

2. S AME. 

But It is not necessary, in the absence of a statute to that effiect, that 
the debt be due at that time. 

[Ed. Note, — For cases in point, see Cent. Dig. vol. 24, Garnishment, § 78.] 
(Syllabus by the Court.) 

In Error to tlie United States Court of Appeals in the Indian Ter- 
ritory. 

For opinion below, see 90 S. W. 611. 

George E. McCullocli, for plaintifï in error. 
W. H. Kornegay, for défendants in error. 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

.SANBORN, Circuit Judge. On July 29, 1904, the défendants in 
error, Halsell and Bagby, were garnished as debtors of John D. Marker, 
the judgment défendant. They answered, in eflfect, that they were not, 
and would not be, indebted to him before IMarch 14, 1905, and they 
would not then be indebted to him unless tlie terms of a certain contract 
they had made with him were so fulfilled that the second installment of 
the purchase price of that part of his allotment in excess of his home- 
stead became owing and due. The contract was made on June 9, 1904. 
It provided that Halsell and Bagby should secure for Marker the priv- 
ilège of allotting 130 acres of latid at some place in the Cherokee Na- 
tion to be selected by them; that Marker would sélect the same as his 
allotment, exclusive of his homestead, and would file upon it; that he 
would siell this allotment to Halsell and Bagby, and they would pay him 
therefor $1,400 in two installments, $700 after the allotment of the 
land upon the delivery of Marker's deed to them, "and the remaining 
$700 on the expiration of the period when his filing on said land may be . 
contested shall hâve expired and title thereto perfected in him." The 
time within which his filing could be contested would not expire until 
March 14, 1905. Upon the answer df the garnishees, which disclosed 
the foregoing facts, the trial court denied the motion of the plaintifï in 
error for judgment against the garnishees on January 4, 1905, and dis- 
missed the proceedings against them. The Court of Appeals of the 
Indian Territory affirmed this judgment, and this ruling is challenged 
by the présent writ. 

It is indispensable to the liability of a garnishee to the plaintifï that 
his debt to the défendant be owing absolutely, so that the duty to pay 
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it is not contingent on the happening of any future event, at the time 
of the service of the garnishee summons upon him. But it is not nec- 
essary, in the absence of a statute to that effect, that the debt should bc 
due at that time. 2 Shinn on Attachment & Garnishment, §§ 480, 
481, 643 ; Taber v. Nye, 12 Pick. (Mass.) 105. Counsel for the plain- 
tiff in error does not claim that the garnishees were chargeable with 
liabiHty on account of the first installment of the purchase price which 
was payable on condition that Marker executed a deed of the land. He 
insists, however, that the second installment was absolutely owing, al- 
though it was not payable until the time for contesting the filing ex- 
pired and the title was perfected. He argues that the garnishees agreed 
to secure for Marker the privilège of allotting 130 acres of land at 
some place in the Cherokee Nation to be selected by them, and that they 
thereby contracted that the title to the land they should thus sélect 
should be perfected, so that they were estopped from claiming that its 
title might not be perfect. But this construction of the contract can- 
not prevail, because it imports into it by implication a covenant of title 
which it does not express and ignores and nullifies the express provision 
which it does contain that the second installment of the purchase pricé 
should become due when the time for contesting the filing expired and 
the title was perfected. When the entire agreement is read, and ail 
its parts are considered together, as they must be, the contract was that 
the second $700 should be paid at the expiration of the time for con- 
testing the filing, on condition that the title was then or thereafter per- 
fected. If it should never be perfected, the second installment would 
never become due or owing. 

The existence of the alleged indebtedness of the garnishees was dé- 
pendent upon the contingency of the perfection of the title to the al- 
lotment, and there was no error in the judgments of the courts below. 

They are, accordingly, affirmed. 



TWO HUNDEED AND EIGHTEEN AXD ONE-HALF CARATS LOOSE 
EMERALUS v. UNITED SÏÂTES. 

(Circuit Court of Appeals, Second Circuit. Juiie 5, 1907.) 

No. 295. 

CpSTOMS I>UTIE.Ç— FOKB'EITUEE— "BAGG-\eE" — ARTICLES IN CLOTIIING. 

Held, that articles in tlie clotliing are "baggage," witbin the meaning of 
section 2802, Rev. St. [U. S. Comp. St. 1901, p. 1873], relatiiig to the con- 
cealment of dutiable articles "found in the baggage of any person ar- 
riving within the United States," and that a package of precious stones 
found In the poolcet of a passenger is forfeitable under said provision. 

In Error to the District Court of the United States for the Southern 
District of New York. 

! I 

This cause cornes hère upon writ of error by the claimant of certain loose, 
unpiereed, eut emeralds to review a judgment of forfaiture for violation bf 
the revenue laws. The judgment was entered October 3, 1900, in the District 
Court, Southern District of New York. Upon completion of the testimony-, a 
verdict was directed in favor of the government; both sides having rQ0:V*d 
for a direction. Subsequently, upon motion for a new trial, the district judge 
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filed an opinion, wliicla is reported in 153 Ped. G43. It coutains the following 
Ktatement of acts, whieh tlie testimony shows to be uccurate : 

"ïlie claimant, Suarez, a résident of Bogota, in tlie Republic of Colombia, 
Soutb America, arrived in Xew York on October 3, 19C6, on the steamship 
Ooeauie, from England. His native langviage was Spanish. He conld not 
spealc Rnglish, but had some knowledge of the Freneh language, altlioiigh 
l-.ow much does not clearly appear. Ou the arrivai of the ship, the customs 
otHeer, wlio took the déclarations of the passengers, asked him, in Freuch, if 
he understood, Freneh, and he said that he did. He asked him liow many 
pièces of baggage he had, und he answered, 'Tliree.' The examiner testified 
that he did not seem to clearly understand his questions as to what particular 
kind of baggage he had. The examiner thereupon drew his pen througli the 
printed form on the déclaration for the insertion of the number of trunks, 
bags or valises, boxes, and other packages, and wrote under the head of 'To- 
tal,' at the end, the figure '3.' The ofBcer asked him, in Freneh, whether he 
had anything to déclare, ■whether he had any gifts for other persons, and 
whetherhe had anything to sell, to ail of which he answered, 'No.' Thereup- 
on Suarez glgned his name at the end of the déclaration, and sv^rore to it be- 
fore the officer. Suarez then left the ship and went on the dock. He had as 
baggage a trunk, a box, and two handbags tied together. He stated to the 
customs offleer on the dock that he was going to Colombia, that he wished 
to leave with the coUeetor the trunk and the box, and that he wished to take 
vi'ith him -whlle in this' country the two bags. They were thereupon opened, 
the contents examined, and found to contain nothing dutiable, and were label- 
ed by the customs inspector as being passed. The customs inspector then 
called another inspector, who spoke Spanish, and directed him to ask Suarez 
whether he had any precious stones or jewelry upon his person or in his poek- 
ets. The inspector did so in Spanish, putting various spécifie and particular 
iijquirles, and to ail of them Suarez answered In the négative. He was then 
taken on board the steamer and searched, and in the pocket of his overcoat 
was found a package which contained eut emeralds loose and unpierced 
weighing 218% carats, which were thereupon seized by the government, and 
which are the subject of thls suit for confiscation." 

Louis J. Phillips, for plaintiff in error. 

Henry L. Stimson, U. S. Atty., Winfred T. Denison and Félix T. 
Frankfurter, Asst. U. S. Attys. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts). The informa- 
tion sets forth four alleged causes of forfeiture. It will be necessary 
only to consider the second one, which charges a violation of the pro- 
visions of section 2803, Rev. St. U. S. [U. S. Comp. St. 1901, p. 1873]. 
That section reads as foUows : 

"Sec. 2802. (Penalty for concealing dutiable articles in baggage). When- 
ever any article subject to duty is found in the baggage of any person arriv- 
ing within the United States, which was not, at the time of making entry 
for such baggage, mentioned to the collecter before whom such entry was 
made, by the person making entry, such article shall be forfelted, and tha 
person in whose baggage It is found shall be liable to a penalty of treble the 
value of such article." 

The contention of the claimant is that articles of merchandise found 
on the person of a passenger cannot be forfeited under this section, 
which deals with baggage only. The district judge, after some réf- 
érence to the common-law meaning of the word baggage, held : 

"That such merchandise may he treated as baggage within the sensé of tha 
customs laws. A package carried in the pocket does not difCer essentially 
from a package carried in the hand, and, in my opinion, if it contains duti- 
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al)!e merchanclise, thc passenger is bouncl to déclare it in ail respects the same 
as he is bouiid to déclare merchaudise coutained in his trunk." 

Certainly, neither the size of a package nor the material of which 
the covering is made, whether wood, leather, or paper, is material. 
There is no sound distinction between articles carried in a dress suit 
case and articles carried in the small wrist bag which in féminine 
attire has taken the place of the undiscoverable pocket of a few décades 
ago. Nor is there any distinction between articles in the pocket of an 
overcoat worn on the owner's back and articles in the same pocket when 
the overcoat is rolled up with steamer rugs, a cardigan jacket, and an 
umbrella, and carried in a shawl strap. Such fine distinctions seem 
wholly without merit, especially in view of the circumstance that the 
section does not provide for articles found "in packages of baggage," 
but "in the baggage of any person arriving," etc. It is unnecessary to 
discuss the question further in view of former deliverances of this 
court. In U. S. v. One Pearl Necklace (Dodge) 111 Fed. 165, 49 C. 
C. A. 287, 56 L. R. A. 130, we held that section 3802 was applicable 
to jewelry wrapped up in a handkerchief and carried in a lady's small 
handbag, and in so cîoing discussed at great length the varions sec- 
tions relating to the introduction into this country of articles brought 
from abroad. Referring to this décision in the subséquent case of 
One Pearl Chain v. U. S. (Dullas) 123 Fed. 374, 59 C. C. A. 499, 
we said : 

"Upon the trial and argument of the case at bar it seems to hâve been as- 
sinned that this court lield that a passenger's wearing apparel, articles of 
adornment, and personal efïects ceased to be baggage the moment they were 
taken out of the trunk and placed on the person of the passenger. and were 
to be treated, for purposes of entry, etc., as imported merchandise. It is 
true that the opinion, in coutradistinction to 'merchandise,' spoke of dutiahle 
articles brought by passengers 'in their packages of baggage'; but Mrs. Dodgn 
brought lier necklace in one of lier iiackages of baggage, in a hand satchel, 
which, however, she failed to déclare. There being no question of wearing 
the article, and nearly ail dutiable articles coming in packages of some sort, 
the above-quoted phrase was used. To hold that an incoming passenger, who, 
arriving on a cold day, opens one of his ji.'iekages of baggage and takes out a 
sillc muflier to wrap around his neck, would be sub,1ect to hâve the samé for- 
feited, although lie inay déclare it to the customs offlcers, because he walked 
ashore with it without presenting invoice, bill of lading, and ccmsuiar certif- 
icate, and obtaining a spécial permit, seems to us a inost unreasonable proj)- 
osition. The Dodge C'ase held only that the 'merchandise' sections did not 
apply to passenger's baggage. It did not undertakc to deflne 'baggage.' No 
such question arose in the case. Nobody disputed that the necklace in that 
Ci? se was passenger's baggage, to be declared and entered as such." 

And on the last appeal in the Dullas Case, 139 Fed. 516, 71 C. C. A. 
500, référence was again made to the same subject, as follows : 

"On the former ai)peal we held that a passenger's wearing aiipurel, articles 
of adornment, and pe]-sonal effccts did not ccase to be baggage the moment 
they were taken oiit of a trunk and placed on tlie person. Whether they are 
hid from view by heing stowed in the middle of a trunk, or by being placed 
nnder some part of the passenger's clotliiug, is iniinaterial." 

Claimant relies upon two décisions onlv. U. S. v. Pearl Chain (D. 
C.) 139 Fed. 517, 71 C. C. A. 500, is a'minority opinion. In U. S. 
V. Tapestry (D. C.) 114 Fed. 496, the facts are not fully reported ; 
but the articles had apparently been smuggled through the custom 
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house, and were not found until after the claimant had ceased to be 
"a person arrîving," and what he brought with him had ceased to be 
baggage. 
/The judgment is affirmed. 

NOTE.— TOWNSEND. Circuit Judge, heard argument, partielpated In con- 
sultation, and voted to affirm, but did not see the opinion. 



ENNIS V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. May 30, 1907.) 

No. 259. 

Po8T Office— Embbzzlement of Mail Matter— Decot Lettees. 

A post office superintendent discovered a misboxed letter, which had 
been placed in a "dead" pigeonhole at tlie top of ttie case, wbere défend- 
ant, a clerls, was engaged in sorting mail. The letter was removed by the 
superintendent and handed to a post office inspecter, who took it to the 
addressee, and, without delivering It, obtained permission to open it. He 
then retumed to the post office, unsealed the letter, and took from it an 
express order for $2, a statement of account, and a letter from the sender 
of the money order. After making a copy of the letter, he placed it In the 
envelope with two marked $1 bills, and forwarded the money order and 
the statement to the addressee. The envelope containing the letter and 
bills havlng been duly sealed was retumed to the dead pigeonhole, and a 
short tlme thereafter was embezzled by défendant. Held, that the letter 
at the time it was returned by the inspecter to the dead pigeonhole had 
not ceased to be mail matter, and that défendant was therefore properly 
convicted of embezzling a letter containing Inclosures, in violation of Kev. 
St. § 5467 [U. S. Comp. St. 1901, p. 3691]. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 40, Post Office, § 61.] 

In Errer to the Circuit Court of the United States for the Eastem 
District of New York. 

On writ of error to the Circuit Court for the Eastem District of 
New York to review a judgment of conviction entered upon the ver- 
dict of a jury; the indictment charging the défendant (plaintiffin 
error) with having secreted, embezzled and destroyed a letter contain- 
ing two silver certificates, each of the value of one dollar, in violation 
of the provisions of Rev. St. U. S. § 5467 [U. S. Comp. St. 1901, 
p. 3691]. 

W. ,L. Carey (Robert H. Roy, of counsel), for plaintiflf in error. 
William J. Youngs (S. B. Strong, Asst. U. S. Atty., of counsel), for 
the United States. 

Before LACOMBE. TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. At the time in question the défendant was a 
clerk in the Brooklyn Post Office, at Station D. On the 37th of March, 
1906, the attention of the superintendent was called to a misboxed letter, 
addressed to Cowperthwait & Co., Flatbush Avenue and Fulton Street, 
Brooklyn, which had been placed in a "dead" pigeon hole at the top of 
th,e case where défendant worked. The letter had been postmarked 



ENNIS V. UNITKD STATES. 843 

and the stamp canceled. The superintendent removed the letter from 
the case and handed it to Inspecter Leland in the main post office 
building at Brooklyn. Leland took the letter to Cowperthwait & Co. 
and obtained permission of the treasurer to open it ; he then returned to 
the post office, unsealed the letter, took from it an express money order 
for $2, a statement of account and a letter from the sender of the 
money order. After making a copy of the letter he replaced it in the 
envelope with two marked one dollar bills. The money order and the 
statement of account he forwarded to Cowperthwait & Co. 

In the afternoon the envelope, duly sealed, containing the letter 
and the two bills, was placed by the superintendent in the dead pigeon- 
hole where he had found it. A short time afterward the défendant 
resumed work at the case, and, as the letter was neither in the pigeon- 
hole nor in the outgoing mail, he was questioned regarding it. Al- 
though at first he denied any knowledge of the letter he produced from 
his pocket, in response to a demand from the inspector, the two marked 
bills and subsequently admitted having taken them. 

Briefly stated thèse are the facts ; there is no dispute regarding them. 

No testimony was offered by the défendant. 

The sole question presented is one of law which may be epitomized 
as follows : Was the letter in question mail matter intended to be çonj. 
veyedbymail? 

The argument for the défendant proceeds, we think, upon a miscon- 
ception of the facts. It is insisted that the inspector delivered the 
letter to Cowperthwait & Co. and that thereupon it ceased to be mail 
matter. It is also argued that the envelope which the superintendent 
placed in the dead pigeonhole was not in a fit condition for mailing, 
for the reason that it had on it a canceled stamp and was not deposited 
in a place designed for matter intended to be carried by. mail. 

In short, the case is treated as if the first appearance of the letter 
was on the afternoon of the 27th when it was placed in the dead pigeon- 
hole by the superintendent, Carroll. Hère, we think, is the initial 
raistake which has tended to obscure the issue both in this court and 
in the court below. In our opinon the letter never was delivered to 
Cowperthwait & Co. and remained at ail times in the custody and 
under the control of the post office officiais. The inspector exhibited 
the letter to the treasurer of Cowperthwait & Co., but he did not de- 
liver it to them. He obtained permission to open it and became.their 
agent for that purpose; it was never out of his possession. It was 
still sealed when he returned to the post office and he opened it there. 

The letter did not lose its mailable character or the protection of 
the laws of the United States because a part of the contents of the 
envelope had been removed. The only individuals wlio could be in- 
jured by the action of the inspector in this regard were Cowperthwait 
& Co. and they had given their fuU consent. Even if we assume that 
the action of the officiais was illégal, the letter was still lawfully in 
the post office ; it did not become a defenceless outlaw to be plundered 
with impunity by those whose duty it was to guard it. In other words, 
the illégal act of the inspector and superintendent, admitting it to exist, 
is no défense to the défendant. But, as before stated, we think the.se 
officers acted within the scope of their authority and that the letter from 
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the moment it entered Station D until it was embezzled by the de- 
fendant was mail matter under the protection of the law. It was in- 
tended to be conveyed by mail and w'ould bave been delivered in due 
course had not the défendant first secreted it and then embezzled and 
destroyed everything but the money it contained. 

If the contention of the défendant be correct, a letter delivered at 
the wrong a.ddress and remailed with the canceled stamp thereon could 
be stolen by a person employed in the postal service without fear of 
punishment under section 5467, Rev. St. [U. S. Comp. St. 1901, p. 
;>691]. So, toô, if the postmaster at the request of the sender should, 
af ter mailing, open the envelope and take therefrom a paper placed 
thereih by mistake, the letter, after being replaced in the mail pouch, 
would lose the protection of the statute. Furthermore, the above con- 
tention would make the use of test letters impossible when prepared 
with a canceled stamp in an office other than the suspected one and 
subsequently placed by the inspecter within reach of the distrusted 
officiai. 

We carinot believe that Congress intended the section in question 
to bave so restricted an application. On the contrary, we think it ap- 
plies to ail matter which lawfully cbmes into the possession of the de- 
partment regarding which the postal authorities are required by law to 
exercise some act of dominion or control. 

The case was submitted to the jury upon a theory more favorable 
to the défendant than the facts warrant. The court, upon the sup- 
position that the replacing of the letter in the pigeonhole was the first 
and only mailing to be considered, left it for the jury to say whether 
it was "intended to be conveyed and was in the course of transmission 
to Cowperthwait & Co.," stating that the jury might find this issue 
against the United States notwithstanding the presumption allowed by 
section 5468. 

We are convinced that no réversible error was committed at the 
trial. Upon the interprétation most favorable to the défendant the 
testimony is much stronger for the Government than in many cases 
in which the Suprême Court has sustained convictions. 

In Montgomery v. United States, 163 U. S. 410, 16 Sup. Ct. 797, 
40 L,. Ed. 1020, the court said : . 

"The letters put in évidence con-espond, In address and contents, to tlie 
letters described in the indictment, îind it made no différence, with respect 
to the duty of the carrier, whether tlie letters were genuine or decoys with a 
fletitious address." 

See, also, Scott v. U. S., 172 U. S. 343, 19 Sup. Ct. 209, 43 L. Ed. 
471 ; Goode v. U. S., 159 U. S. 663, IG Sup. Ct. 136, 40 L. Ed. 2917. 
The judgment is affirmed. 
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MENZE V. SCHMIDT. 

(Circuit Court, D. New Jersey. Jlay 27, 1907.) 

Patents— iNFRiNGËMETvTS—OiTiiBRNs. 

ïhe Menze patents, Nos. eOo,(i99 and 042,472, for iniprovements in citLi- 
erns (or zithers), must be strictly and narrowly construed in view o£ the 
prior art, and are both limited to an instrument having an offset or reeess 
in its front in wtiicli a blocl: provided with iveys for sounding tlie strings 
is slidingly mounted ; and neitber are infringed by a construction in 
wLicli such features are laelîing. 

In Equity. On final hearing. 

Adolph L. Pincoffs (James L. Hopkins, of counsel), for complainant. 
Samuel G. Metcalf, for défendant. 

CROSS, District Judge. This suit relates to letters patent Nos. 
603,699 and 642,472, the former of which was issued to the complain- 
ant May 10, 1898, and the latter January 30, 1900. Both of them 
refate to new and useful improvements in citherns. The bill of cpm- 
plaint is in the usual form, allèges infringement, and prays for an in- 
junction and other relief against the défendant. The defendant's ex- 
pert has described a cithern, and as his description has been accepted. 
by the counsel of the complainant, and adopted in his brief, it may be 
considered correct. It is as f ollows : 

"The two patents in suit relate to alleged improvements npon so-called 
musical instruments, known as the cithern, the said two patents being so 
entitled. This cithern consists of a shallow box having a top, bottom and 
sides, over which métal strings are tightly stretched in the direction of the 
length of the wooden case. Tbe case itself is provided at one end— its front 
■ — with pins around which, or to which, thèse strings are attached, directly In 
front of which is a métal bar, or bridge, over which the strings pass, and by 
which they are prevented from resting upon the upper portion of the case, 
known as the sounding board. At the other end thère is a similar bridge, 
and a séries of pegs, known as tuning pegs, one for each string, the function 
of such pegs being to permit of subjecting the strings to a greater or less 
strain, for the purpose of tuning the strings to différent notes. So much of 
the instrument as described is very old, and in view of the fact that the 
strings are located in the same manner, and that the shapc of the case is 
also similar to what is Imown as the German 'Zither.' the cithern has, for 
trade purposes, been known as the 'zither' in this country, altliough the meth- 
od of stringing, tuning and playing is entirely différent from the German 
zither." 

The first patent has four claims, the first three of which are involved, 
and are subjoined : 

"1. The comblnation with a cithern having an offset formed in the top side 
of its front end, of a block slidingly mounted in said offset, whicli block is pro- 
vided with keys for sounding the strings of the cithern, substantially as spec- 
ified. 

"2. The eombination with a cithern liaving an offset formed in the top 
side of its front end, of a t)lock mounted to slide in said offset, spring-actuat- 
ed l<eys operating in said block, spring-arms extendiug upward and rearward 
from the rear ends of said keys, and hammers earried hy said spring-arms 
for strilving the strings of the cithern, substantially as specilied. 

"S. A cithern constructed with an oiïset in the top side of its front end. 
a block arranged to slide in said offset, parallel ears formed intégral with and 
extendiug upward from said block, spring-actuated keys operating in the re- 
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cesses between snid ears, spring-arms extending iipward and rearward from 
the rear ends of said keys, and cushioned hammers located upou the ends of 
said spring-arms and arranged to strike the strings of the cithern, substan- 
tially as specifled." 

The second patent has three claims, of which ônly the second is 
involvCd, and is as foUows : 

"2. In a cithern constnicted with an offset in its front end, a block reniov- 
ably flxed in said offset, a plurality of bars fulcrumed in said block, arms 
seated in said bars and extending upwardly over the clthern-strings, hammers 
carried by said arms, keys fulcrumed in the block, said keys engaging against 
the under sides of and actuating the bars, and an elastic connection between 
each bar and its corresponding key, substantially as specifled." 

The patented device, as will be observed, is called in both patents a 
"cithern," but the testimony thrdughout refers to it as a "zither," 
and as such it is generally, known. Zithers are operated either by 
plucking the strings with a finger or pick, or by striking the strings 
with hammers, as in the case of pianos of which they are crude and 
simple imitations. They are substantially miniature pianos. Indeed, 
the patentée in the second patent says: 

"My Improved cithern is operated or played in the same manner as is an 
ordlnary piano; the proper keys being struck In succession to souud the- 
strings." 

And in his first patent, speaking of an arrangement of the keys which 
he says is practicable in his device, he adds : 

"Which arrangement of keys would be slmilar to that of the keys in an 
ordlnary piano." 

The invention is certainly found in the musical art, and, if not di- 
rectly in the same class in which the piano is found, it is so analogous 
thefeto that I thihk citations in the one class are pertinent to the other. 
Indeed, in rejecting claims 1 and 2 of the second patent as applied for, 
the patent office examiner cited a number of prior patents against the 
application for the second patent under the following nomenclature : 
"Cithern, keyed," "Pianos without strings," "Auto-harps," "Pianos 
Agraffes," and "Guitars," which tends to show that instruments of this 
character may be and are classed under the gênerai head of musical 
instruments. The défendant claims, in view of the prior art, that there 
is no novelty or invention exhibited in either of the patents in suit ; 
that they are but a combination of old éléments which do not produce 
a new and useful resuit as the product of the combination, but which, 
on the contrary, is a mère aggregation of several results, each of which 
is the complète resuit of one of the combined éléments. In other 
words, that the claims in suit are ail for aggregations of old éléments 
in which eâch élément performs its old function in the old way, and 
with no new resuit or function, and that they are therefore invalid. 
I do not deem it necessary, however, to go into the question of the 
validity of the complainant's patents, since I am satisfied that, in view 
of the prior art, the claims involved, in order to be sustained, must be 
literally and narrowly construed, and that when so construed the dé- 
tendant has not infringed them. It is only by adhering strictly to the 
laiiguage of the claims that they can be distinguished from the prior 
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art. Take, for example, the Anderson patent Ko. 200,964, issued 
March 5, 1878, of which the inventer in his spécifications says, 

"The invention consists in the comblnation with the toy string Instrument 
of a frame carrying spring hammers and keys adapted to be removably at- 
tached thereto." 

And speaking further of the attachment he says : 

"The above-deseribed attachment is so adjusted that, when the depressed 
lœy is released, the hammer end is thrown down against the string and theu 
retracted sufflciently for allowing the string to vibrate." 

And its first claim is as follows: 

"1. The comblnation, with the case, A, of a toy string musical instrument, 
of a frame currylng spring hammers and keys adapted to be removably at- 
tached to the sald case, substautlally as and for the purposes set forth." 

This instrument seems to combine substantially ail the features and 
advantages of the complainant's. The key action is manually ad- 
justable over the strings, so that the striking points of the hammers 
can be changed at will or removed entirely, when the instrument can 
be played by the hand or with a pick, which is one of the advantages 
claimed to be secured in the first patent in suit by the key action being 
"slidingly mounted" in grooves. If the Anderson instrument is dis- 
tinguishable at ail from the complainant's, it is from the fact that its 
mechanism is adjusted on top of, or over, the strings, and not as in the 
complainant's zither in an offset formed in the top side of its front 
end, in which offset the block provided with the keys for sounding the 
strings is slidingly mounted. The claims of the complainant's patent 
ail refer to this offset, as "formed in," or "in," the top side of the 
front end with the key-block, or block provided with strings for sound- 
ing the keys, "sHdingly mounted," or "mounted to sHde," in said off- 
set, and it is in this particular form of construction that any novelty 
or invention shown in the complainant's first patent must be found. 
Consequently, if the defendant's device is an infringement, it must 
hâve this offset in the front end, with the block provided with the key 
action for sounding the strings, slidingly mounted therein. The com- 
plainant's expert admits that the Anderson patent is for a zither, and 
that its action is the same as that of the first patent in suit, but says 
that it has no extension, undoubtedly meaning thereby that it has 
no offset or open tray-like recess as called for by the first patent, and 
it is only in this respect that he distinguishes between them. Turn- 
ing now to the Meinhold patent, a German patent issued May 21, 1880, 
for a child's zither in comblnation with a key board and hammers, 
the same resuit is reached. Meinhold shows an offset with a zither 
arranged perpendicularly thereto, substantially as shown in Figure 
4 of the first patent in suit, and dotted Hnes in Figure 2 of the second 
patent. In this connection it may be added that complainant's ex- 
pert admits that Figure 4 of the first patent embodies the éléments 
referred to in claims 1, 2, and 3 of that patent. It is true the ham- 
mer arms shovv-n by Meinhold are not spring arms, but spring ham- 
mer arms were old in the art. and the weighting of the hammers to 
cause them to rebound from the strings, as shown in the German pat- 
ent, is an équivalent of the spring, and was so admitted by one of the 
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complainant's experts. Hence we again fincl that, in order to sustain 
the complainant's first patent, the body of his zither must hâve an 
offset or recess formed in its front end with the key-block inserted and 
mounted to slide therein. 

The Schoenhut patent, No. 137,243, and the Lincoln patent. No. 
149,233, substantially show the.sarae key action as the complainant's 
patents. Thèse patents are summarily dismissed by the complainant's 
expert, who, referring to the former, says : 

"I do not think the patent cornes within the claims of the Menze patents, 
in so far as they are not the same type of Instrument and not of the sauie 
construction." 

While as to the Lincoln patent he says: 

"ïliere are no strings stretched across the top of the sounding board as 
shown by the Menze patent, neither is there any extension of the main body 
of the device as called for by the Menze patents, whereby the liey and ham- 
mer mechanism is supported. Consequently I see no similarity in the two 

devices." 

It is quite évident from reading his testimony that he puts thèse 
patents out of considération, largely because the hammers, instead of 
striking upon strings, strike upon steel bars or coiled springs whereby 
musical sounds are evoked. I see no différence in the principle of 
their construction, however, whether the hammers are made to strike 
on thin steel bars or upon strings. The action shown by thèse patents 
is quite like that shown in Figure 4 of the first patent, and in the 
figures of the second patent. The McDonald patent. No. 386,079, also 
shows the same action as Figure 4 of the first patent. It is construct- 
ed on the same principle, the sounding board over which the strings 
are strung being at right angles to the key-board. This patent is not 
seriously considered, however, by the complainant's expert, because, 
as he asserts, it is out of the class of musical instruments called for 
by the Menze patents. The Gori and Ernst patent. No. 3,504 and 
the Jobst patent. No. 61,183, also limit the art and confine the com- 
plainant's patents within narrow limits. I hâve referred to thèse 
several patents for the purpose of showing that the claims of both 
of the patents in suit, if sustained, must be confined strictly to their 
language. They are in no sensé broad or basic. The art is very old, 
and I think fairly included ail musical instruments having strings or 
bars or springs, which are made to give forth musical sounds upon 
being struck by hammers operated by keys. Given, the sounding 
board and strings of a zither or piano, which mainly differ in size, 
the problem of arranging a key and hammer System whereby musical 
notes might be produced could not differ in one case from the other. 
The différence would exist in dimension, and not in form of construc- 
tion. Certainly it would not be contended that, if Menze had seen a 
large zither of the size of a piano operated in a given way, he could 
reduce the size of the action and transfer it bodily to a smaller zither 
and claim that such transfer manifested invention. 

As already stated, each of the claims of the patents in suit require 
an offset formed in the top side of its front end, and also a block slid- 
ingly mounted, or mounted to slide in said offset. The spécifications 
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Hescribe, and the figures illustrate, this offset as à recess having an 
open top in front and adapted to receive and inclose the playing 
mechanism, which is so arranged upon a block that it may slide there- 
in by means of tongues and grooves as called for by the claims, and 
whereby also the playing mechanism may at any time be removed. 
The defendant's playing mechanism is not thus arranged. It has no 
offset and the block carrying the playing mechanism is not slidingly 
mounted. The defendant's zither, however, has its body prolonged, 
a feature which appears in many of the early patents, and this pro- 
longation is claimed by the complainant to be the offset mentioned 
in the claims of its patents, but it is not constructed as that offset is, 
and does not perform the same function. The mechanism of the de- 
fendant's instrument is not in the recess. It is not slidingly mounted, 
and consequently the hammers cannot be moved back and forth over 
the strings of the instrument or adjusted so that they strike the strings 
at any point desired, as may be done with the complainant's. There 
is no block slidingly mounted either within or without the offset in 
the defendant's instrument. The playing mechanism of the defend- 
ant's zither is secured fast on top of the instrument, and cannot be 
mounted, slidingly or otherwise, in the prolongation of the zither, and 
cannot be instantly removed to permit the instrument to be played by 
hand or adjusted at will to strike the strings at différent points or at 
any desired point, without reconstruction. One of the complainant's 
experts, speaking of the defendant's zither, admits that there is no 
means shown whereby the key action carrying mechanism is susceptible 
of adjustment, and another of his experts says that the exhibits show 
that the housing or framework carrying the playing mechanism in the 
defendant's instrument is secured rigidly to the top of the body of the 
instrument by four screws, and that it has never occupied any other 
position thereon. Furthermore, the défendant himself swears that 
it has always been screwed rigidly on the top of the zithers before 
leaving the factory, and that he never knew of one that had been 
changed. The frame or housing in the defendant's zither is, as we 
hâve just seen, fixed rigidly on the top of the body of the instrument, 
and being so fixed it cannot be said to be slidingly mounted or mounted 
to slide in the offset. Hence it follows that the mère prolongation of 
the body of the defendant's zither is not an équivalent of the offset of 
the complainant's patents. It does not perform the same function. 
That the playing mechanism in the alleged infringing device is 
secured rigidly to the top of the framework of the instrument by four 
screws is admitted. Notwithstanding this, however, the complainant's 
expert, Shallenberger, says that it is an infringement, and that this 
would be so even if it were nailed or glued, instead of screwed fast. 
His idea apparently is that any of thèse methods of fastening are not 
permanent. He admits, however, that if the end walls of the box or 
housing, instead of being secured by screws or nails or glue, were made 
intégral with the side walls of the zither, the defendant's device would 
not inf ringe. It has already been shown that the playing mechanism of 
the defendant's instrument is fastened to the top of the zither, and there 
is no évidence that any zither has ever been made by the défendant 
154 F.— 54 
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where the box which houses the mechanism was not so fastened, or any 
évidence that when so fastened it was subsequently changed. No ques- 
tion of trick or évasion is suggested. The question résolves itself then 
into this: If the sides of the box or housing are intégral with the sides 
of the zither, there is admittedly no infringement ; but, if the sides of 
the box or housing are glued to the sides of the zither, it is an infringe- 
ment. A single board, properly fashioned, does not infringe ; but two 
boards fashioned in the same way, but glued together, do. The resuit 
of this specious reasoning is that, if the ends of the box or housing of 
the zither were made intégral, but by accident became split, and in re- 
pairing them they were glued together, the device, although originally 
innocent, would thereby become objectionable. Lastly, in this connec- 
tion, the defendant's device has no "p^rallel ears, formed intégral with 
and extending upward f rom said block," as called for by the third daim 
of the first patent. For the reasons above given, the claims of the com- 
plainant's first patent do not, in my opinion, include the defendant's 
device. 

What has thus far been said appertains in some respects also to 
claim 3 of the second patent in suit. In considering this claim, the first 
patent in suit niust be taken as forming a part of the prier art. In this 
claim we still find the éléments of an offset in the front end of the 
zither, and a block "removably fixed" in said offset, which, according 
to Shallenberger, is équivalent to the terms "slidingly mounted" or 
"mounted to slide" of the first patent, in which respects it bas already 
been shown that the defendant's device does not infringe When the 
complainant's application for his second patent was pending m the Pat- 
ent Office, claims 1 and 2, as filed were rejected in view of the earlier 
Menze patent and the patents of Schoenhut and Lincoln. The citations 
were accepted, and new claims prepared, of which the claim in con- 
troversy was one. Of the rejected claims, the second one read as fol- 
lows : 

"A cithern, constructed witli au ofliset in its frout end, a block removably 
loeated in said offset, a plurality of bars fulcruuied in said block, arms seiitcd 
iu said bars and extending up wardly ovér tlie strings of the citlieru, lituumera 
carried by said arms, and means carried by the block for actuating the bars 
to cause the hanimers to strike downwardly upon the cithern strings, substau- 
tially as specified." 

A comparison of this rejected claim with the claim under considéra- 
tion shows that they are substantially alike, except that the claim as 
allowed calls for an elastic connection between each bar and its cor- 
responding key. The spring shown in the Schoenhut patent and in 
the Lincoln patent is fastened at one end to the hammer butt, but is 
not fastened at the other end to the key, while in the Menze patent 
one end of the spring is attached to the butt, and the other end to the 
key, and it is this différence which saved the Menze patent. The key 
in the defendant's device is not attached, as required by Menze's pat- 
ent, but is fastened very much liké the spring in the Schoenhut and 
Lincoln patents. The dnly substantial différence between the rejected 
claim and the claim retained in the Ménze patent was in the introduc- 
tion of the spring attached at one end to the butt and at the other end 
to the key. Hence, to hold the claim valid, it must be in this respect 
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strictly construed, and, so construed, the défendant does not infringe 
it any more than do Schoenhut and Lincoln. The spring, however, 
adopted by the complainant, is an old one, and may be found in the Lea- 
man patent of 1858. Many pertinent patents in the prior art hâve not 
been ref erred to ; but sufficient has been said, I think, to show that the 
patents in suit, if sustained, must be construed on very narrow Hnes. 
The claims cannot be interpreted broadly without invaHdating the pat- 
ents. 

I hâve reached the conclusion, therefore, that the défendant does 
not infringe either of the patents in suit as claimed. Hence the bill 
will be dismissed, with costs 



H S EABXiE MFG. C». v. CL.^^RK & PARSONS CO. 

(Circuit Court, D. Maine. July 1, 1907.) 

No. 551. 

Patents— Designs— Gkass Hooks. 

Ttie Earle design patent, No. 30,478, for a grass cutting blade, and the 
Tilden design patent, No. 32,227, for a grass hoolv, are each valid design 
patents; the designs shown being for implements more ornamental and 
attractive in appearance than those of the prior art, and therefore more 
salable and "useful," within the meaning of Rev. St. § 4929 [U. S. Comp. 
St. 1901, p. 3398]. Also, held infringed. 

In Equity. On final hearing. 

Glifford, Verrill & Clifford, for complainant. 
Briessen & Knauth, for respondent. 

HALE, District Judge. This suit is brought to restrain the in- 
fringement of design patent No. 30,478, for a grass cutting blade, and 
design patent No. 32,227, for a grass hook. The record shows that 
thèse patents relate to the same subject, and hâve been used coh- 
jointly. The bill allèges that the infringements complained of are 
upon their conjoint use. The défenses are anticipation and want of 
patentability. Section 4929 of the United States Revised Statutes 
[U. S. Comp. St. 1901, p. 3398], at the time the patents in issue were 
granted, provided that : 

"Any person who, by hls own industry, genius, efforts, and expense, has In- 
veuted and produced any nevv and original design for a manufacture, bust, 
statue, alto-relievo, or bas-relief ; any new and original design for the prlnt- 
ing of woolen, silk, cotton, or other fabries ; any new and original impression, 
ornament, patent, print, or picture to be printed, painted, cast, or otherwise 
plaeed on or worlved into any article of manufacture ; or any new, useful, and 
original shape or configuration of any article of manufacture, the same not 
liaving been known or used by others before his invention or production 
thereof. or patented or described in any printed publication, niay, upon pay- 
nient of the fee prescribed, and other due proceedings had the same as in 
cases of inventions or discoveries, obtain a patent therefor." 

The amendment of Mây, 1902, amends this section, so that it reads 
as follows: 

"Any person who has invented auy new, original, and ornamental design for 
an article of manufacture, not known or used by others in tbis country before 
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liis invention thereof, and not patented'or deseribed in any printed publication 
in this or any foreign country before his invention ttiereof, or more than two 
years prior to liis applicatioli, and not In public use or ori sale in this fcouniry 
for more than two years prior to his application, unless the sanie is proved to 
hâve been abandoned, may, upon payaient of the fées required by law and 
other due proceedings had, the same as in cases of inventions or discoveries 
covered by section forty-eight hundred and eighty-six, obtain a patent there- 
for." 

The amendment does not présent âny question which is material 
in this cause. The statute is intended to aiïord protection to an in- 
ventor who has produced a design as set forth in the law. The stat- 
ute contemplâtes not utility so much as appearance. The word "use- 
ful" was introduced by the amendment of 1870, and required that the 
shape should embrace some new utility; but the utility or usefulness 
within the meaning of the statute is held to apply only to the appear- 
ance of the manufactured article, and not to hâve the construction 
which the same word has in the section. providing for patents for use- 
ful inventions. The whole intendment of the statute is pointed eut in 
Gorham Company v. White, 14 Wall. 511, 20 L. Ed. 731, in which, 
in speaking for the Suprême Court, Mr. Justice Strong says : 

"The law manifestly contemplâtes that giving certain new and original 
appearances to a manufactured article may enhance its salable value, may en- 
largë the demand for it, and may be a meritorlous service to the public. * * " 
It is the appearance itself which attracts attention and calls ont favor or dis- 
like. It is the appearance itself, therefore, no matter by what agency caused, 
tbat constitutes mainly, if not entirely, the contribution to the public which 
the law deems worthy of recompense." 

In Westinghouse Electric, etc., Co. v. Triumph Electric Co., 97 Fed. 
101, 38 C. C. A. 65, in speaking for the Court of Appeals of the 
Sixth Circuit, Judge Taft pointed out that by the act of 1870 the word 
"useful" was transferred from the ofHce of qualifying patterns and 
prints to that of qualifying shapes or configurations of matter. Ôe 
quotes from Mr. Commissïoner Hall in Ex parte Schulze-Berge, 48 
O. G. 293 : 

"The subjeçt of invention, so far as form or shape or configuration is con- 
cerned, must be useful in. the sensé that it tends» to promote pleasure, refine- 
ment, comfbrt, dependlng upon the sensé of the beautiful. * * * invention 
in this fleld Of art relatés tb the intangible, aiid its power consists in its abil- 
ity to awaken pleasant and agreeable sensations, conceptions, and thQughts,, 
and the usefulness involved is that which brings about thèse results." 

In Rowe v. Blodgett & Clapp Co., 112 Fed. 61, 50 C. C. A. 120, the 
Circuit Court of Appeals for the Second Circuit followed the prin- 
ciples of the Gorham Case, and sustained the opinion of Judge Town- 
send, quoting from his language as foUows : 

"Design patents refer to appearance, not utility. Their object is tô en- 
courage Works of art and décoration which appeal to the eye, to the testhetic 
émotions, to the beautiful. A horseshoe calk is a niere bit of Iron or steel, not 
intended for display, but for an obscure use, and adapted to be applied to the 
shoe of a horse for use in snow, ice, and mud. The question an examiner asks 
himself whlle investigating a, device for a design patent Is not, 'What will it 
do?' But 'How does it look?' 'What new effect does it produce upon the eye?' 
The term 'useful,' in relation to designs, means adaptation to producing pleas- 
ant émotions. There must be originality and beauty. Mère mechanical skill 
is not sufflcient." 
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Walker on Patents (4th Ed.) § 375, reads as foUows : 
"Design patents cover appearances only, and not uses. Appearances o( de- 
signs are to be judged bv synthetic observation, ratber tlian by aualytle in- 
spection. The tact that an analysis of two forms ot design discloses différ- 
ences between them is insufflcient to show laclc of tliat substantial identity of 
appearance, which constitutes infringenient. Sueb a qnestion of identity is to 
be decided on tlie basis of the opinions of average observers, and not upon 
tbe basis of the opinions of experts." 

In the récent case of West Disinfecting Co. v. Frank (C. C.) 146 Fed. 
388, in speaking for the Circuit Court of the Southern District of New 
York, Judge Hazel said : 

"It is well settled that the originator of a design cannot daim the distinc- 
tion of being an inventor, unless he bas produced a salable article, which is 
not only original, but which possesses the eharacteristic and essential élément 
of beauty or ornamentation, or that which imparts to it a peculiar or dis- 
tinctive appearance. * * * That invention niay be luvolved in reproducing 
an old and well-known vendable article in such manner as to give it an ornate 
appearance, the origination, being useful and for display, is undeuiable. But 
there must be originality and beauty in the subject of the design, as the mère 
adaptation of old fonns to new purposes does not involve invention, notvvith- 
standing any ornamentation or plea.sing configuration which may render the 
article more convenient or salable. * * * Hence the rule may be aceepted 
as well settled that design patents are granted because of appearance, and 
not with référence to mechanical usefulness." 

This opinion was confirmed in 149 Fed. 423, 79 C. C. A. 359. 

The word "useful" is not to be found in the présent statute, which I 
hâve fully quoted; but, with the interprétation which the courts hâve 
given to that word, the case at bar would présent no différent questions 
if it had arisen under the présent .statute. 

1. On the question of patentability, it is urged by the respondent 
that both the design patents in suit are not patentable as design patents ; 
but are attempts to cover mechanical constructions by means of design 
patents, and are void. It is true that much of the évidence in support 
of the patents relates to mechanical results, and tends to sustain the 
respondent's . contention that whatever is useful in the sttbject-matter 
of the patent is due entirely to the mechanical eflfect achieved by the 
construction of the implement. Upon a careful study of the whole 
record, I find that the case is, in my opinion, brought within the prin- 
ciples announced by the Suprême Court in Gorham Co. v. White, supra, 
and followed in the récent case of West Disinfecting Co. v. Frank, 
supra. Upon giving a careful examination to the implement made from 
the design, and comparing it with other implements in the prior art, 
I find that it présents a much more ornate and attractive ap]Dearance 
than any other article brought to my attention. Mr. Bird testifies that 
the design présents an ornamental and attractive grass hook, and that 
he is strengthened in this belief by the fact that, while he had used a 
grass hook of the old form, he chanced to see the complainant's grass 
hook made under this design, and that he purchased it because of its 
appearance. He testifies as an expert, but his testimony falls within 
the class which is held by the courts to be of great value in passing 
upon a patent. The inventor testifies as to his delay in taking out 
the patent until he could présent ail the attractive features as they ap- 
pear in the design now before the court. The question of design is 
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clearly to be decided on the basis of the opinion of average observers. 
How does the thing look ? Is it an attractive design ? Is it calculated 
to make the implement salable? Applying the familiar principles of 
the law relating to this subject, I am of the opinion that both patents 
of the complainarit are patentable as design patents. The articles made 
from thèse designs présent an attractiveness which commends them to 
users. The bodily imitation by the respondents of the exact patented 
construction shown by the complainants is as marked as it was in 
West Disinfecting Co. v. Frank, supra, which is commented upon by the 
Circuit Court of Appeals as an élément of some value to the court in 
persuading it of the patentability of the design. 

2. Upon the question of anticipation, nothing in the prior art has 
been called to my attention which is, in my opinion, an anticipation. 
The alleged anticipatory devices appear in the mechanical art, and none 
of them afïect the question of invention contained in thèse design 
patents. The patent itself is entitled to be held as prima facie évidence 
of invention and want of anticipation. And this évidence is not over- 
come by anything which appears in the record. 

A decree may be entered for the complainant as prayed for in the 
bill, with cdsts. 



DOVER et al. v. GEEENWOOD et al. 

(Circuit Court, D. Rhode Island. July 1, 1907.) 

No. 2,664. 

Patents— SutT to Obïain P.4.tent— Evidence. 

A suit brought nnder Rev. St. § 4915 [U. S. Comp. St. 1901, p. 3392], to 
obtain the Issuanee of a patent, Is not revisory, but an original suit in 
equity ; and testlmony taken in interférence proceedings before the Pat- 
ent Office, although between tlie sanie parties, is incompétent and inad- 
missible, unless a foùndation is laid for its introduction as secondary évi- 
dence. 

In Equity. On défendants' motion that the interférence record be 
made a part of the record in the case. 
For former opinion, see 143 Fed. 136. 

Alexander P. Browne and Horatio E. Bellows, for complainants. 
Wilmarth H. Thurston and James H. Thurston, for défendants. 

BROWN, District Judge. The bill in equity is brought under sec- 
tion 4915 of the Revised Statutes [U. S. Comp. St. 1901, p. 3393], 
and prays that this court may decree that the complainants are entitled 
to letters patent. The case has been before this court on demurrer 
to the bill. Dover v. Greenwood (C. C.) 143 Fed. 136. The défend: 
ants now move that an order be entered directing that the record and 
évidence in interférence proceedings shall be made a part of the record 
and évidence in this case. 

It is alleged that the interférence proceedings involved the samc; 
issue as the présent case, viz., the issue of priority of in-\^ntion be- 
tween Dover and Greenwood. The purpose of this motion, made dur- 
ing the taking of défendants' proofs and in conséquence of objection,, 
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is "that the défendants may be advised whether it will be necessary for 
them to retake for the purposes of this case the testimony of witnesses 
already fully taken in said mterference case." No controversy arises 
over the materiality of such portions of the interférence record as 
are relevant for the purpose of proving admissions or for the purpose 
of cross-examination. The défendants apparently désire to avoid the 
necessity of compHance with the equity rules which govern the taking 
of testimony, in order to save the production of vi^itnesses in the prés- 
ent case. 

Testimony given orally or by déposition in another case is secondary 
évidence, which is admissible when the viva voce testimony or exam- 
ination of the déponent is not attainable. Weeks on Law of Dép- 
ositions, § 6. Speaking of évidence at law Mr. Wigmore says, in his 
work on Evidence (volume 2, § 1402) : 

"Tlle principle upon which dépositions and former testimony sliould t>e re- 
sorted to is the simple principle of neoesslty; i. e., the absence of any other 
raeans of utilizing the witness' Knowledge." 

See, also, sections 1414, 1415. 

In Rutherford v. Geddes, 4 Wall. 220. 18 L. Ed. 343, in an ad- 
miralty appeal, it seems to hâve been held that dépositions cannot be 
read in admiralty, any more than at common law, without some suf- 
ficient reason being shown why the witness was not produced at the 
hearing. In Stein'v. Bowman, 13 Pet. 209, 223, 10 L. Ed. 129, it was 
held that the dépositions were secondary évidence, not admissible with- 
out proof of diligence in endeavoring to procure the attendance of the 
witness. In Tappan v. Beardsley, 10 Wall. 437, 435, 19 L. Ed. 974, 
it was said: 

"As to Taylor's déposition, the fact that he was a compétent witness in the 
présent suit, and conld hâve been nsed by the plaintifC as such, is sufflcient 
to exelude his déposition taken in another suit, even if Tappan had been a 
party to that suit." 

In Weeks on the Law of Dépositions it is stated that the rule con- 
cerning the subject is the same at law and in equity. See Taylor on 
Evidence, §§ 464, 472 et seq., 1576, 1577. 

In Ecaubert v. Appleton, 67 Fed. 917, 924, 15 C. C. A. 73, the Cir- 
cuit Court of Appeals for the Second Circuit said : 

"The printed copy of the testimony in the interférence proceedines before 
the Patent Office was properly ob.iected to upon tlie grounds of ii-relevancy. 
This suit is an independent one, although between the same parties as m the 
Patent Office proceeding. The testimony of the varions witnesses was not oflfer- 
ed because they were dead, or imavoidably absent; but the whole volume con- 
tainhig the testimony of the witnesses who had also been examined in this 
suit was preseuted. as if it was admissible in bulk." 

The complainants also cite In re Squire, 3 Banning & Arden, 133 ; 
Clow V. Baker (C. C.) 36 Fed. 692; Stonemetz v. Brown Co. (C. C.) 
57 Fed. 601. 

The Suprême Court (In re Hien, Petitioner, 166 U. S. 432, 17 Sup. 
Ct. 624, 41 L. Ed. 1060) points out clearly the différence between the 
bill in equity provided for by section 4915 and the revisory proceed- 
ings under Section 4914. The présent bill being an original bill, the 
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competency of évidence must be determined according to the prin- 
ciples of equity jurisprudence, which cannot be altered or enlarged by 
the vague suggestion that this is a bill in the nature of a bill to set 
aside a judgment, if by that expression is meant a bill for the recon- 
sideration of the sufificiency of the grounds upon which that judgment 
was rendered. Such is clearly not the nature of the présent bill, since 
full revisory proceedings bave been provided for by section 4914. It 
would be very évident, even if it had not already been decided by the 
Suprême Court, that the présent bill, under section 4915, is not of that 
character. 

While it is true that in Morgan v. Daniels, 153 U. S. 120, 14 Sup. 
Ct. 772, 38 t,. Ed. 657, it was held that the décision of the Patent 
Office must be accepted as controlling, unless the contrary is established 
by testimony which in character and amount carries thorough con- 
viction, it is clear that the question of the défendants' rights is to be 
determined, not by a comparison of the record in the présent case with 
that of the interférence case, but upon the merits of the case tried ac- 
cording to the principles and procédure of a court of equity. The 
stipulation between the parties does not, in my opinion, waive objec- 
tions to the competency and probative force of testimony taken in 
the interférence proceedings, but simply makes a certified copy of the 
same force as évidence as the original. 

I hâve examined the case of Davis et al. v. Garrett (C. C.) 152 Fed. 
723, which does not involve the question presented by the défendants' 
motion. The question of the right of the défendant to prove bis case 
by secondary évidence was not raised or considered. While this mo- 
tion might hâve been dismissed upon the ground that the court should 
not, at this stage of the case, pass upon the sufficiency of the défend- 
ants' évidence or give an advisory opinion as to the mode of proof, I 
hâve thought that it might be useful to point out the serions objec- 
tions which proof of this character would be subject to upon final 
hearing. 

Motion denied. 



TAUSSIG V. NORTH WAÏNE ÏOOL CO. 

(Circuit Court, D. Maine. July 10, 1907.) 

No. 574. 

Patents— Validity and Inpringkment— Gbass Hook. 

Tlie Sellers patent, No. 529,085, for a grass lioolî, having as its essential 
features the liandle raised above tlie level of the blade, and the blade bal- 
anced evenly on either side of tbe handie, is not for a mère aggregation of 
old eleineiits, t)ut cOvers a true combination of the two éléments whicli 
conjointly produce a new and improved resuit, and discioses invention. 
Also, Jield infringed. 

In Equity. 

Briesen & Knauth, for complainants. 
Clifford, Verrill & Clifford, for respondents. 
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HAIvE, District Judge. This suit in equity is brought by the owner 
of letters patent No. 529,685, issued upon the invention of William 
Sellers for a grass hook. The invention is shown in the daim : 

"What I claim is; In a grass hook a liandle raisfid above the level of the 
blade, whereby, when the blade is on the jçi-ouikI, the hand of the operator 
will be free from sanie ; the said blade being balanced in the manner and for 
the purpose set forth." 

It is urged by the respondent that the patent in suit is for a mère 
aggregation of old éléments producing no new resuit. The two éléments 
of the patent are the raising of the handle above the level of the blade 
and the balancing of the blade so that the "weight of the hook on 
one side of a Une taken longitudinally through the center of the handle 
would be the same as that on the other side" ; or, in other words, the 
eievated handle and the self-balancing blade. It is insisted with much 
confidence by the learned counsel for the respondent that combining 
two old features in one device does not make the resulting device pat- 
entable, unless it produces some new and useful resuit, and that no 
such resuit is produced by the patent in suit. It appears from the 
record that the patentée found raised handles in the prior art, and that 
he also found certain methods of balancing the blade, although some 
of those methods were crude when compared with complainant's grass 
hook. It is unnecessary to analyze the différent patents which présent 
the above features. The crucial question before the court is whether 
the patentée has merely put together old devices without producing a 
new and useful resuit, distinctly due to the joint and co-operating action 
of the old éléments. 

After a careful examination of the device of the patentée, I am per- 
suaded that the combination in that device présents something more 
than a collection, or mère aggregation, of two old éléments. I think 
the patentée has united thèse éléments to make a practical, working 
device; that he has taken the "last step," which had not been taken 
by other inventors, and has produced something new, useful, and pat- 
entable. The utility of the invention is attested by the fact in testimony 
that the grass hook of the inventor has become a popular one on the 
market ; that its sales hâve increased from year to year ; and that it 
has superseded other grass hooks. Under the familiar décisions of the 
patent law, I think the record discloses a patent which the court must 
recognize. iUpon a full examination of the testimony and of the de- 
vice of the respondent, I cannot escape the conviction that this de- 
vice is an infringement. 

There will be a decree for complainant for an injunction and ac- 
conntmg, with costs. 
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LEGG V. UNITED STATES. 

(Carcuit Court, S. D. New York. .Tune 11, 1907.) 

No. 4,048. 

CUSTOMS DTITIES— C5LASSIFICAÏI0N— UNENUMEBATKD ARTICLES- FKATIIKR BoAK. 

Under Tariffi Act July 24, 1897, c. 11, § 7, 30 Stat. 205 [U. S. Comp. St. 
1901, p. 1693], provlding that unenunierated articles shall be assessert ut 
the highest rate which would be chargeable if tbey were "composed wbolly 
of the compétent material thereof o( chief value," boas, whicb are \iu- 
enumerated articles, made by stringing dressed feathers upon a cotton 
cord of but Ilttle value, aresubject to tlie rate provided by section 1, 
Schedule N, par. 425, 30 Stat. 191 [U. S. Comp. St. 1901, p. 107.5], for 
feathers dressed or otherwise advanced. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,4G7 (T. D. 27,673), affirming the 
assessment of duty by the collector of customs at the port of New York 
on merchandise imported by George Legg. 

Kammerlohr & Duffy (Joseph G. Kammerlohr, of counsel), for im- 
porter. 
J. Osgood Nichols, Asst. U. S. Atty. 

IVIARTIN, District Judge. This ife an appeal by importers from 
the Board of United States General Appraisers sitting at the port of 
New York. 

The évidence shows that tlie imported articles are feather boas. 
The duty was assessed by the collector at 50 per cent, ad valorem, 
under paragraph 425 of the tarifï act of July 24, 1897, c. 11, § 1, 
Schedule N, 30 Stat. 191 [U. S. Comp. St. 1901, p. 1675]. The ap- 
praiser returned thèse articles for duty as "ornamental feathers, manu- 
factured." 

The évidence shows, and I find the îact to be, that the boas in ques- 
tion are articles of wearing apparelmade by stringing dressed feathers 
upon a cotton cord. The cord is of but little value; the chief value 
being feathers. If the feathers used in thèse articles were imported 
without being strung together, they would be classified as feathers dress- 
ed or otherwise advanced, and would be dutiable under said paragraph 
425. 'Feather boas are articles nôt enumerated. They are manu- 
factured of two materials, as before stated. The last clause of section 
7 (Free Ust, 30 Stat. 205 [U. S. Comp. St. 1901, p. 1693]) of said act 
provides: 

"On articles not enumerated, manufactured of two or more materials, the 
duty shall be assessed at the highest rate at which the same would be charge- 
able if composed whoUy of the component material thereof of chief value." 

The fact is the component material thereof of chief value is feathers, 
and, if the importation was composed wholly of feathers, the duty on 
such feathers would be 50 per cent, ad valorem. Therefore an article 
thus composed should be assessed the same as dressed feathers at 50 
per cent, ad valorem. 

The décision of the Board of General Appraisers is affirmed. 
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BAOHR et al. v. SCHAUBI.E. 

(Circuit Court, D. New Jersey. May 27, 1907.) 

Compromise and Settlbment— Evidence— Suîtioienct. 

Evidence consldered, and lield to sustain Ihe allegatlous of a bill that 
complainants and défendant eutered into a contract for tlie settlement of 
an action at law pending between tliem and to entitle coniplainauts to a 
decree for spécifie performance thereof. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Compromise and 
Settlement, § 94.] 

In Equity. Suit for spécifie performance and injnnction. 

McCarter & English, for complainants. 
Frank E. Bradner, for défendant. 

LANNING, District Judge. By their bill of complaint, the com- 
plainants allège that on the Friday following April 18, 1906, vvhich was 
April 20th, they entered into a compromise agreement with the défend- 
ant for the settlement of an action at law then pending in this court 
brought by the défendant against the complainants. They allège that 
the agreement was that the complainants should pay the défendant, in 
full settlement of the action, the sum of $875, and that the défendant 
bas repudiated the agreement. They seek by the présent proceeding 
a decree for spécifie performance and an injunction restraining the de- 
fendant from the further prosecution of his action at law. 

The défendant, by his answer, absolutely and unqualifiedly dénies 
that he ever entered into such an agreement. Ail the other issues pre- 
sented by the pleadings are merely incidental to this one issue. 

The proofs show that the trial of the action at law was commenced 
in this court on April 18, 1906, and was continued until the afternoon 
of Friday, April 20th. That the counsel who appeared and took part 
in the examination of witnesses for, and in arguments on behalf of, 
the défendant, Schauble, were Mr. King and Mr. Lindabury, of the 
firm of Vreeland, King, Wilson & Lindabury, who were the attorneys 
of record for Schauble, and Mr. Lum who, though not retained by 
Schauble, had entered into an agreement with Mr. King to aid Mr. 
King in the trial of the case; it being understood that Mr. King would 
aid Mr. Lum in the trial of another case on the calendar for the March 
term of 1906. That the counsel who appeared 'on behalf of J. S. 
Bâche & Co., the défendants in the action at law and the complainants 
hère, were Mr. McCarter and Mr. WoUman, who were aided by Mr. 
Day; the last-named gentleman having been retained not by J. S. 
Bâche & Ce, but by a surety company who were interested with J. S. 
Bâche & Co. in the trial of the case. While the défendant dénies that 
Mr. Lum represented him, the fact is, as the proofs show, that Mr. 
Lum was very active in the trial of the action at law in examining wit- 
nesses and in making arguments on the admissibility of testimony, and 
that this service was performed in the interest of, and in the présence of, 
ïhe défendant Schauble. Mr. King, who the défendant admits was one 
of his attorneys, testifies that on Friday afternoon, April 20th, while the 
trial wàs progressing, he learned that an ofifer of settlement, had been 
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made, and that he suggested that Mr. Lum, Mr. Lindabur}^, and the 
défendant, Schauble, go to the corridor outside of the courtroom for a 
conférence. He says that such a conversation was there had, and that 
they came back into the courtroom about a half hour later, when the 
court was adjourned until the following Tuesday. By other witnesses 
it is shown that the adjournment was had somewhat earlier in the 
afternoon than usual, because it was intimated to the court that 
negotiations for a settlement of the case were pending. Mr. L,um, in 
the course of his testiniony, says : 

"I know that I talked with Mr Schauble on a little settee in the hall room, 
outside of the court, on the Friday ^fternoon for 15 minutes, and told him 
that I thought I could possibly get a thousand dollars, and he said : 'Get it if 
you can.' I said: 'If they won't giye that much, \ve had better take a little 
iess.' He said: 'Do so if you tiiink best' And after I had gotten the settle- 
ment I submitted it to him, and he agreed to take it. I talked it over with him 
coming up again on the train (that is, between Trenton and Elizabeth) aloue 
with him and in the présence of Mr. King." 

Mr. Lum further testifies that, while he and the défendant, Schauble, 
and the other persons présent at the trial were standing on the station 
platform at Trenton on Friday afternoon after the adjournment of 
court, he agreed with Mr. Day upon a settlement of the case for the 
sum of $875. Having agreed upon this sum, he says : 

"I stepped over about 10 feet away, where Mr. Schauble and Mr. King were 
standing, and submitted it.to them, and asked if we should settle. Q. Submit- 
ted what? A. The figuré 'of §875. We talked, the three of ns, a minute oi" 
two, and then it was agreed that that figure, if it was the best that could be 
gotten, should be taken,' and I stated that It was the' best that I possibly could 
get, I, kiiew. And Mr. Schauble then said: 'Then, take it.' Mr. King agreed, 
and i stepped over, and so stated to Mr. Day, and as I recall you (Mr. Mc- 
Carter) wére présent then, and Mr. Day said : 'Very well, then, that settles 
the case, and will you give us a gênerai release?' I said: Tes, we will give 
you a gênerai release when you give us $875.' Then coming up in the train 
most of the way I sat in the little closed compartment with Mr. Lindabury 
at the end, and nothing at ail was said about the settlement. We were dis- 
cussing other matters of interest. Tën minutes before we got to Elizabeth I 
went back and spoke to Mr. Schauble. He wasw'ith Mr. King, and we talk- 
ed the matter over, and Mr. Schauble expressed a désire that the ternis should 
be kept secret, and l' came forward to your car and asked you to préserve 
that, and was assured that that would be done. And just as Mr. Schauble 
was getting off I shook hands with him, and told toim the terms would be 
kept secret." 

The défendant, Schauble, testifies that he had no conversation what- 
ever with Mr. Lum either on the station platform at Trenton or on the 
train between Trenton and Elizabeth, and that he thinks he first learned 
of the proposed settlement from Mr. L,indabury at his office on the 
next day, Saturday, or the following Monday, and that he then under- 
stood he was to give a release and to get $875, with costs of suit. 
The fact, however, is that on Monday, April 23d, he executed a gênerai 
release to the complainants, in which it was recited that the considéra- 
tion was $875. No mention is made there.in of the payment of costs 
or of any other considération. He also acknowledged the release be- 
fore Mr. Lindabury on the day of its date. Another fact clearly es- 
tablished by the proofs is that neither Mr. Schauble, nor any of his 
attorneys, nor any of the attorneys on the other side, appeared in court 
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on the foUowing Tuesday, and that, because of notice to the court that 
the case had been settled, the jury were discharged from further attend- 
ance in the case. 

The évidence given by Mr. Schauble himself shows that he knew 
that negotiations for settlement were pending before he left the court- 
room on Friday, April 20th. He says that during the last day of the 
trial "he heard there was a treaty going on, ' but that he did not know 
what it was ; that he heard it "in the courtroom" ; and that he thinks 
it was Mr. Lindabury who told him, He further déclares that during 
the week beginning April 23d he learned that the complainants demand- 
ed, as a condition of the settlement, the delivery to them of a certain 
receipt offered in évidence in the course of the trial, but that he re- 
fused to deliver it. This demand was doubtless made, but it was sub- 
secjuently abandoned by the complainants, who tendered to Schauble's 
attorneys the $875, upon receipt of the gênerai release and one or two 
other papers about wliich there is no dispute. 

The évidence satislies me that the défendant authorized Mr. Lum, 
when they were in the corridor on Friday afternoon, to settle the case. 
Immediately after the close of the conférence there had, the court was 
adjourned until the following Tuesday on the suggestion of counsel 
on both sides. I am further satisfied that the agreement for settle- 
ment was completed at the station in Trenton on Friday afternoon 
after the court had adjourned, and that the défendant expressly as- 
sented to the terms of the agreement. The request of the complainants 
for the above-mentioned receipt, when they tendered the money they 
had agreed to pay, furnishes no défense to the défendant, since the com- 
plainants withdrew the request on the defendant's refusai to deliver it, 
and since no such défense is set up in the answer. If in his answer the 
défendant had admitted making the agreement, and had insisted that 
subsequently the complainants repudiated that agreement, and at- 
tempted to obtain a settlement on new terms, and that thereupon he, 
too, repudiated the agreement, a very différent issue would hâve been 
presented. But, as already stated, the défense set up in the answer 
is an absolute déniai that any agreement of any kind was ever made. 
On that issue, the weight of the testimony is in favor of the complain- 
ants. 

The complainants are entitled to the decree prayed for. 



A. J. WOODRUFF & CO. v. UNITED STATES. 

(Circuit Court, S. D. New ïorlî. January 13, 189G. On Behearing, June 16, 

1896.) 

No. 1,078. 

1. CUSTOMS DUTIES— DUTIAELE VALUE— ADDITION ENTRT— DEFINITENESS OF 

Addition. 

In making an addition to the invoice value at tlie time of entry, in order 
to equal market value, as permitted by Customs Administrative Act June 
10, 1890, e. 407, § 7, 26 Stat. 1.34 [U. S. Oomp. St. 1901, p. 1893], tlie im- 
porter should State the added value with sufflcient definlteness to enable 
the customs ofBcers to ascertain its amount ; but référence to an item. 
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without speeifying its amount, Is suffleient, if sueh amount is offlcîally 
known to tbe customs offieers. 

2. Same — Peotest— SurnciENCY. 

Importers protested against the action of a collecter o£ customs In 
eonsidering a certain amount as the entered value, and asserted that lie 
had erred in,failing to regard the fact that said amount included some 
noudutiable Items. Held, that this statement of objections was sufflciently 
distinct and spécifie to satisfy the requirementa of Customs Administrative 
Act June 10, 1890. c. 407, § 14, 26 Stat. 137 [U. S. Oomp. St. 1901, p. 1933]. 

3. JtTDGMENT— REFOBMATION— OORBECTION OF COMPUTATIONS. 

A judgraent raay always be reformed for the purpose of correcting 
computations œade under it, regardless of whether the term at which it 
was entered has ended. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The importers' appeal herefrom was dismissed for failure to docket. 
89 Fed. 1021, 33 C. C. A. 613. 

Stanley, Clarke & Smith (Stephen G. Clarke, of counsel), for im- 
porters. 

Max J. Kohler, As.st. U. S. Atty. 

WHEELER, District Judge. This importation of antiquities ap- 
pears to hâve been purchased abroad to be delivered at the purchaser's 
résidence in New York, free of ail charges, for 14,500 francs. An 
invoice furnished to the pnrchaser showed this sum in gross. The 
consular invoice showed the priées to amount to 6,900 francs. To 
avoid pénal duties, the purchaser, m making the entry, attached his 
invoice to the consular invoice with this indorsement : 

"Add to make market value 7,100 francs, to agrée -v^ith private invoice at- 
tached, which invoice, however, is expl-essly inclusive of ail charges to the 
delivery of tlie goods at the private résidence of the consignée." 

The articles were appraised at 10,150 francs ; but duties were as- 
sessed upon them at 14,000 francs as the entered value. Compulsion 
by duress of gOods, about adding the private invoice to the entry, is 
claimed, but was not found by the Board of General Appraisers; and 
no reason appears for disturbing their finding in this respect. 

The purchaser had the right to "make such addition in the entry 
to the cost or value givén in the invoice * * * as in his Opinion" 
might "raise the same to the açtual market value or wholesale price of 
such merchandise at the time of exportation to the United States, in 
the principal markets of the country from which the same has been im- 
potted." The collector was required by law to cause the articles to 
be appraised for dutiable value, and to add pénal duties if the appraised 
value should exceed by more tlian 10 per cent, the entered value; but 
the duty could not, "however, beassessed * * * upon an amount 
less than the invoice or entered value," nor below the appraised value. 
Section 7, Customs Administrative Act 1890. The invoice value was, 
according. to the, appraisal, a gross underyaluation; and pénal duties 
would accrue unless prevented by. the entered value. This value, to 
be an eritered value, would hâve to be entered in such definite terms that 
the amouîit of it could be àscértained by the custom house offieers. 
An entry of such an addition, without naming the amount, as would 
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make a suni equal to what the appraised value should be, or of an 
indefinite sum in any mode, would net comply with the statute. This 
addition was of 7, 100 francs, subject to réduction for charges, which 
would include import duties, for bringing the goods to the importer's 
résidence. If thèse charges had been specified in amount, the addition 
would hâve been of 7,100 francs less such charges ; and such charges 
as would be defînitely known by the custom house officers in their 
officiai capacity might be considered as so specified. Shipping and 
insurance charges would not appear to be so officially known. How 
the appraiser knew them is not shown. Lawful duties at the regular 
rate would be exactly ascertainable on the appraisal; and they appear 
to hâve been so ascertained at $1,559.40 by the appraiser. This was 
a definite sum, which might be added to, but would not be less, and 
could safely be deducted from 7,100 francs in ascertaining the amount 
to be added to 6,900 francs for making market value. This would 
probably leave a sum so small as, when added to the invoice value, 
would leave it much more than 10 per cent, below the appraised value. 
Then 2 per cent, of the appraised value on each 1 per cent, of this 
excess would hâve to be added as a pénal duty to the regular duties 
computed. on the appraised value to make the total duty. This pénal 
duty could not be ascertained till after the déduction from 7,100 francs 
should be made, and would be too remote and uncertain to be used 
for making any further réduction by. Neither protest points to a total 
duty so ascertained as the proper duty, but one of them sets forth a 
claim that duty should only be assessed upon the value of the goods 
as returned by the appraiser, and that the — 

exaction of duty on 14,000 francs, wlthout regard to the notatien • * • 
upon the Invoice and entry that the addition to malie maricet value, 7,100 
francs, included ail freights, customs duty, and charges to the time of de- 
livery • ♦ * at the résidence of the owner, is illégal. 

The customs administrative act requires only that the protest shall 
set forth "dislinctly and specifically" the "objections" to the décision. 
Section 14. This protest seems to weU set forth an objection to dis- 
regarding the qualifications made to the addition of 7,100 francs for 
entered value. The amount directed to be added to make market 
value was not 7,100 francs, but that sum less the charges which the 
customs officers would officially hâve known of ; and this amount of 
regular duty on the appraised value they would so know of, and know 
that it could not be lessened, and might safely be deducted from the 
7,100 francs in finding the sum to be added ; and that seems to be the 
only one. The qualification, so far as it could be carried out, was as 
much a part of the addition as the sum named to be qualified. As it 
could hâve been carried out to this extènt, and was not, and as that 
omission was directly protested against, the judgment should, as now 
considered, be reversed. 

Judgment reversed. 

On Rèhearing. 

The consular invoice value was 6,900 francs, and the appraised value 
10,150 francs. The impoj-ter added 7,100 francs, "inclusive of ail 
charges," to make market value, and duties were assessed upon 14,- 
000 francs as the entered value. On appeal, in last term, this court 
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entered judgment that to the invoice value of 6,900 francs shotild 
be added to make market value 7,100 francs, "after $1,559.40, reduced 
to francs, hâve been deducted from said 7,100 francs," and for pénal 
duties, if this should be more than 10 per cent, below the appraised 
value. This $1,559.40 makes 8,079.78 francs, which more than ex- 
hausts the 7,100 francs and leaves nothing to add for market value. 
Now, a computation has been submitted, in efifect subtracting the ex- 
cess, 979.78 francs, from the consular invoice value, leaving 5,920.22 
francs as the entered value, which is 71 per cent, below the appraised 
value, making the pénal duty $3,781.78. The importers move for a 
reformation of the judgment, which is objected to because made after 
the term. Although generally the judgments of the fédéral courts must 
stand as left at the term when rendered, as section 15 of the customs 
administrative act provides that they shall be deemed always open for 
its purposes, perhaps judgments under that act can be corrected at any 
time before they are fully made up and entered. 26 Stat. 138. But 
this judgment, so far as made up, seems to be correct, and needs only 
to be followed in making computations under it, which may always be 
done until it is complète. That the $1,559.40 charges was greater than 
the 7,100 francs from which it was directed to be deducted was not 
noticed, and the direction was superfluous, and should not hâve been 
made; but it did not direct that the excess should be subtracted from 
the sum to which the expected remainder was to be added. The im- 
porter did not by his attempt succeed in adding anything to the invoice 
value to make market value ; and he did not, nor attempt to, take any- 
thing from it. The act provides that the duty shall not be assessed upon 
an amount less than the invoice value, and the coUector had no right to 
lessen that. Section 7, Customs Administrative Act 1890, § 7, 36 
Stat. 135. 

The duties should therefore, under the judgment entered, be com- 
puted upon the appraised value, with such pénal duties as may arise 
upon the actual différence between that and 6,900 francs, the consular 
invoice value, and upon no more. 



J. H. THORPE & 00. V. UNITED STATES. 

(Circuit Court, S. D. New York. January 9, 1892.) 

No. 260. 

Customs Dxtties— Presumption of Correct Classification— Doubtfui, Ques- 
tion OF Fact. 

The presumptlon of correctness of a décision of a collector of customs 
is not rebutted by testimony of the officer maliing tlie classiflcation tliat 
he was in much doubt as to wbether he had not erred in his finding of 
fact on which the classification was based. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 248 (T. D. 10,664), affirming the as- 
sessment of duty by the collector of custom» at the port of New York. 

The case relates to goods classifled as composed in chief value of wool. whiCjLi 
the importers contended were composed chiefly of silk. This contention was 
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overrulefl by the board on the ground that there was "no évidence * * * to 
sustain tlie assertion made in the protests, and It ia unsustained by any fact 
In tlie record," and that therefore "the colleetor's décision must stand as pre- 
Bumptively correct" The importera introduced further évidence in the circuit 

court. 

Comstock & Brown (Everit Brown, of counsel), for importcrs. 
Charles Duane Baker, Asst. U. S. Atty. 

WHEEIyER, District Judge. In this case the question was as to 
whether the material of chief value was silk. That is a pretty doubtfui 
thing. There is but one witness who testifies anything about it, and 
he is the man whoclassified it ; and he does not want to say exactly, but 
says that he would rather see it analyzed. He is rather inclined to think 
that the chief material is silk, but is not sure. I do not think that a clas- 
siiîcation made by calling a man and having him rather fade out a little 
on his classification is very controlling. It is said that he is an adverse 
witness. That is true; and he hung back a little, but hanging back 
does not prove anything. If you had some witness the other way, and 
then he hung back, we would not dispute that so much ; but, as there 
is but one witness, we must see how much is rèally proved by him. He 
classified it one way, and afterwards he thought it might be the other 
way ; but still he says : "I will not say any more than that is my 
impression. I would rather see it analyzed." There is a way to take 
that right apart and hâve some one who knows state what it is, and 
how much of each material there is in it, without any question. That 
is not donc. 

I think that décision should be afSrmed, 



UNITED STATES v. RHEIMS. 
(Circuit Court, S. D. New York. May 4, 1894.)'^ 
No. 1,227. 
CusTOMS DuTiEs— Classification— Beaids oï Stbaw ahd Cotton— "Oom- 

POSED OP." 

Braids composed in chief value, but not wholly, o( straw, were "bralds 
♦ * * composed of straw," within the meaning of Tarife Act Oct 1, 
1890, c. 1244, S 2, Free List, par. 518, 26 Stat. 604. 

On Application for Review of a Décision qi the Board of United 
States General Appraisers. 

For opinion on affirmance in Circuit Court of Appeals, see 89 Fed. 
1020, 33 C. C. A. 687. 

The décision below reversed the assessment of duty by the collecter of cus- 
toms at the port of New York on an importation by L. Rheims. The case 
turned on the construction of the provision for "braids » • • composed 
of straw," in Tariff Act Oct. 1, 1890, c. 1244, { 2, Schedule N, Free List, par. 
518, 26 Stat. 604. The board found that the goods In controversy consisted 
of braids of straw and cotton, straw constituting about three-fourths of the 
braids by value and over 71 per cent In quantity, and held that they were 
therefore "composed of" straw. 

Thomas Greenwood, Asst. U. S. Atty. 

Curie, Smith & Mackie (W. Wickham Smith, of counsel), for im- 
porter. 

154 F.— 55 
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WHEELER, District Judge. The straw braid in question îs com- 
posed principally, although not wholly, of straw, and in sraall part oi 
çotton, and is suitable for ornamenting hats. It therefore seems to 
corne within the description of a braid composed of straw suitable for 
that purpose. 

Judgnîent of the Board of General Appraisers affirmed. 



rOPPES & PARTISCH r. UNITED STATES. 

(Circuit Court, S. D, New York. May 11, 1894.) 

No. 1,098. 

OcsTOMS IVdtieb— Classification— Reeds in thi Weouqht— "In the Rough." 
Ràttan reeds, froni wlilch thé outside has been removed, are not "in 
the roùgli," within the meaning of Tarlff Act Oct i, 1890, c. 1244, § 2, Free 
List, par. 756, 26 Stat. 611, but are "reeds wrought or manufactured from 
rattans," within the meaning of section 1, Scheduie D, par. 229, 26 Stat. 
583. 

On Application for Review of Décisions of the Board of United 
States General Appraisers. 

Affirmed in 79 Fed. 995, 24 C. C. A. 682. 

The décisions below affirmed the àssessment of duty by the collector of 
customs at the port of New Yorls. This àssessment was made under the 
provision In Tarlff Act Oct. 1, 1890, c. 1244, § 1, Scheduie D, par. 229, 26 Stat. 
583, for "chair cane, or reeds wrought or manufactured from rattans or reeds, 
and whether round, square, or In any other shape." The importera contended 
for classification under section 2, Free List, par. 756, 26 Stat 611, relating to 
"reeds • * • In the rough, or not further manufactured than eut Into 
lengths suitable for sticks for * * * whips." 

Stanley, Clarke & Smith (Stephen G. Clarke, of counsel), for im- 
porters. 
James T. Van Rensselaer, Asst. U. S. Atty. 

WHEELER, District Judge. Thèse are reeds of rattaii, from which 
the outside that is used for seating chairs has been removed, not fur- 
ther manufactured thati eut ihto lengths suitable for whips. Chair 
cane, or reeds manufactured from rattans or reeds, are dutiableat 10 
per cent. ; while reeds with other woods, in the rough and not further 
manufactured than eut Into lengths, are free. Thèse reeds are not ex- 
actly in the rough; and the reeds asspciated with chair cane do not 
seem to be confined tô chair reeds. Thèse seem to be reeds wrought 
from rattans, and to be dutiable at 10 per cent, as assessed. 

The judgmerit of the Board ofApprîwsèi-s is affirmed. 
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VACUUM OIL 00. V. EAGLB OIL CO. OF NEW YORK et al. 
(Circuit Court, D. New Jersey. June 18, 1907.) 

1. Equity—Pleading— Issue upon Pleading. 

At the hearing uiDon a plea In equity aiid a général replication no fact Is 
in issue exeept the truth of the matter set up in the plea. 

[Ed. Note. — For cases in point, see Cent. Uig. vol. 19, Equity, § G30.] 

2. Same— Btjbden op Proof. 

Where a bill allèges that certain acts \yere done by défendants partly 
within the United States and partly within foreign countries, a plea 
whlch sets up that such acts were done whoUy in foreign countries is not 
an affirmative but a négative plea, and the burden of proof rests upon 
the complainant; the efCect of the plea being to deny one of the alléga- 
tions of the bill. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 19, Equity, § 726.] 

3. CouETS—JuEiSDiCTioN— Place of Accrual of Cause of Action— Tbade- 

Maeks and Tkade-Names— Dnfaib Compétition in Foreign ïbade. 

A corporation was organized under the laws of Nevr Jersey for the pur- 
pose of exporting oil for sale in foreign countries. Its manager, who was 
a dealer in Hamburg, Germany, was given a power of attorney conferring 
on him fuU authority to act for the company in ail matters and whlch in 
effect vested in him ail of its powers in respect to its business. He eontin- 
ued the business in Hamburg, in the name of the company, Avhich pur- 
chased oils from a reflnery in this country and had the same shipped in 
its name to Hamburg to itself as consignée, from which point they were 
distributed. By its directions barrels were shipped unmarlied, exeept for 
an identifying mark, and on their receipt at Hamburg, and before thelr 
sale to consumers, they were marked with names and brands previously 
exclusively used by complainant to designate its différent kinds of oil, 
which It also sold largely in Europe. Such company also made f aise rep- 
résentations that its oils were the same as complainant's and made by 
the same process. Eeld, in a suit against the company, its manager, and 
certain of its offlcers, that such acts of fraud and unfair compétition were 
not committed solely in a foreign country, but had thelr inception and 
were in part performed in this country, whence the barrels were pui-posely 
sent without marks, and that a court of the United States had jurisdie- 
tiou to grant relief against the same. 

4. Equity— Jueisdiction—Subject-Matteb op Suit. 

The fact that the subject-matter of a suit is situated in a foreign coun- 
try will not deprive a court of equity of the United States of jurisdiction 
to grant relief against fraud with référence to such subject-matter by de- 
fendants, who are within the court's jurisdiction. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 18, Equity, § 96.] 

In Equity. 

See 123 Fed. 105. 

Osgood & Davis (Edmund Wetmore and C. Schuyler Davis, of 
coiinsel), for complainant. 

Eugène Mackey and Cornélius G. Scully (F. W. Hastings, of coun- 
sel), for défendant. 

CROSS, District Judge. The pleadings in this case are voluminous. 
but, as we shall see subsequently, the issue is very narrow. Stated in 
the briefest tenus, the bill of complaint allèges the adoption, use, and 
registration by the complainant in the United States, of several words 
as trade-marks, for instance "Vacuum," "Arctic," "Etna," "Viscolite," 
and "Electra" ; that, even if thèse are not good trade-marks, they hâve 
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beconie nevertheless, by extensive use and advertisement, known to 
consumers as trade-names ; that complainant sells its products directly 
to consumers in several foreign countries, naming them, under said 
trade-marks or trade-names; that said words hâve become generally 
known and recognized in other countries as indicating products of the 
complainant. The bill of complaint charges the défendants v/ith 
fraudulently, and for the purpose of déception, using said words for 
goods sold in the United States, with placing said brands in the United 
States upon goods intended to be transportée! and sold in foreign coun- 
tries, with causing to be transported to foreign countries for sale there- 
in packages of oil bearing said brands, with causing oils to be trans- 
ported to foreign countries from the United States, for the purpose 
and with the intent of branding them in such foreign countries with 
said brands, with placing such brands upon packages of oils in said 
countries, and with selling oils in said countries in packages having 
upon them said brands. In addition to the allégations that the words 
above used are registered trade-marks or trade-names, in this and 
some other countries, the bill contains ail of the allégations necessary 
to charge, and does charge, the défendants with unfair compétition in 
trade. Jurisdiction has been obtained over the défendants, Eagle Oil 
Company of New York, F. W. Hastings, Jr., and George F. Von 
Krogh. The persons,named are made parties défendant individually, 
as well as in the capacity of officers and directors of the défendant cor- 
poration. The défendants Eagle Oil Company of New York, and F. 
W. Hastings, Jr., as Secretary and Treasurer of said corporation, 
and as an individual, bave filed a joint plea and answer herein, and the 
défendant George F. Von Krogh, as director and individually, has 
filed a separate plea and answer. The pleas and answers are the same. 
The insufïîciency of the pleas was alleged by the complainant, and that 
question was set down for argument before the late Judge Kirkpatrick, 
by whom the objection was overruled and the pleas sustained. Sub- 
sequently the answers were excepted to for insufficiency, but the ex- 
ceptions were also, for the most part, overruled, whereupon replica- 
tions were filed joining issue upon the matters set forth in the pleas 
and answers. Testimony has been taken as to the truth or falsity of 
the pleas, and that question is now before the court. The substantial 
parts of the pleas are as follows: 

"That such aets or deeds, if performed or done at ail, and net admitting 
hereby that such acts and deeds were done or performed hy it, were wholly 
done or performed without the borders and boundaries of thèse United States, 
and wholly within the borders and boundaries of some foreign country or na- 
tion, and that of such acts and deeds only the courts of such foreign country 
or nation, and not this court, or any court within thèse United States, has 
jurisdiction. And, further, that this plahitiff has heretofore instituted légal 
proceedings in a court of compétent jurisdiction in the German Empire, to 
restrain the respondent Eagle 011 Company of New York from the commission 
of the very acts and deeds done and performed in the German Empire, with 
regard to the use of the word 'Vacuum,' which the plaintiflC now asljs relief 
against and discovery of in this suit, true translations of the plaintifC's bill, 
defeudant's answer, and tlie decree of the court in such i)roceedings are here- 
to attached, marked, respectlvely, 'Exhibit A,' 'Exhibit B,' and 'Exhibit O,' 
and made part hereof, and that, notwithstanding such decree, the complain'- 
ant has appealed therefrom to a higher court, where the same is now pend- 
ing. And, further, that this plaintifC has also instituted légal proceedings in 
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a court of compétent jurisdlction in the Kingdom of Denmark to restrain in 
that country tlie use of the word 'Vacuum' on petroleum oils and products, 
sold for a purpose similar to that for which plalntifC sells its oils and prod- 
ucts, and in advertisemeuts, statements, publications, and wrltings, relating 
and referring to suuh oils and products." 

Upon the argtiment as to the validity of the plea, one of the objec- 
tions was muhifariousness ; but it vvas held that the facts pleaded tend- 
ed to but the one conchision, which was that the court had no juris- 
diction over the subject-matter of the suit. In the course of his opin- 
ion, Jtidge Kirkpatrick says : 

"The hill charges infringenient of the' complainant's trade-marks and un- 
fair compétition in trade by their use. As to the former, the complainant con- 
cèdes that neither its 'trade-niarks registered in the United States nor its com- 
nion-law trade-marks aft'ord protection against acts committed wholly in for- 
eign eountries.' Tins must be so, for to hold that the branding of goods in a 
foreigu country with a trade-mark registered in the T'nited States constitutes 
unfair compétition in trade would be but another \vay of extenrting the trade- 
mark rights of a citizen of the Uuited States beyond the borders of the coun- 
try." 

Of course, the judge, as the question was then presented, had noth- 
ing to do with the truth or falsity of the pleas, and, if the pleas hâve 
been shown to be true, I shall acquiesce in and be governed by the 
law as he has laid it down. Referring back to the pleas, hovvever, it 
should be kept in mind that they aver that the acts and deeds which 
were set forth in the bill of complaint were wholly done or performed 
without the borders and boundaries of the United States, and wholly 
within the borders and boundaries of some foreign country, and that 
consequently this court has no jurisdlction. The case, as already in- 
timated, now cornes before the court on the truth or falsity of the 
pleas, and the only question for solution is : Were the acts complained 
of wholly done or performed without the United States? 

At the hearing upon a plea in equity and a gênerai replication, no 
fact is in issue, but the truth of the matter pleaded. Farley v. Kitt- 
son, 120 U. S. 303, 7 Sup. Ct. 534, 30 L. Ed. 684; Dalzell v. Dueber 
Mfg. Co., 149 U. S. 315, 326, 13 Sup. Ct. 886, 37 L. Ed. 749; United 
States V. Land Co., 148 U. S. 31, 13 Sup. Ct. 438, 37 L. Ed. 354. 

The complainant insists that the pleas are affirmative, and that there- 
fore the burden of proof rests upon the défendant. An affirmative 
plea is one that sets up some matter dehors the bill. A négative plea 
dénies some material allégation in the bill. In the former case the 
burden of proof rests upon the défendant ; in the latter upon the com- 
plainant. Although the plea under considération is in form an affirma- 
tive plea, it is at least doubtful whether it is such in fact. The bill of 
complaint has set out facts tending to show that the acts complained 
of were done both in this country and in foreign eountries. It seems 
to me, therefore, that a plea which set up that the acts were wholly 
done within the borders and boundaries of some foreign country or 
nation does not set up new matter. It merely dénies a part of the al- 
légations made in the bill. The bill says the acts were done hère and 
elsewhere. The plea says they were not done hère, but were done else- 
where. The plea amounts to a déniai, in other words, of facts which 
the complainant has set up, but which, if no plea has been interposed, 
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it would have been compelled to prove in order to obtaîn the desired 
relief. The complainant furtlier contends tliat, in any event, the pleas 
must be taken as admitting that the acts complained of were in fact 
committed by the défendants in foreign countries ; but it is unneces- 
sary to pass upon this question, since I have reached the conclusion 
that the évidence shows that the acts complained of, and for which 
relief is sought, were not wholly done outside of the United States 
and in foreign countries as the pleas allège. The pleas must stand 
or fall upon the truth or falsity of that allégation. 

The acts complained of are charged to be fraudulent. If the évi- 
dence shows that essential parts of thèse fraudulent acts were com- 
mitted within the United States, the pleas must be overruled. The 
complàinant's contention is that the fraudulent acts were not only 
conceived, but material parts thereof were consummated in the United 
States, and that, but for the acts done hère, the acts performed in 
the foreign countries would have been impossible. It claims that 
the facts présent a situation not unlike that of a man who, after pro- 
curing and loading a firearm, aims it across the boundary line between 
the State in which he is and another state in which his victim is, and 
then, firing the gun, kills him. So much of the évidence offered to 
show the falsity of the plea is of a documentary character that it is 
well nigh impossible, within the limits of this opinion, to refer to it 
in détail. Consequently, I will be compelled to give my conclusions 
thereon, rather than establish them by any complète référence to the 
testimony. 

The défendant Von Krogh, in 1899, was a résident of Germany, 
and engaged in buying nnd selling petroleum oils at Hamburg, under 
the name of the "Eagle Oil Company." Some time during that year he 
opened negotiations with the défendant Confer for a supply of oils. 
Confer was at that time engaged in refining oil at or near Oil City, 
Pa., under the name of the "Empire Oil Works," of which he was the 
sole proprietor. Following up the foregoing proposition, Von Krogh 
visited Mr. Confer at his place of business and made a contract where- 
by he (Von Krogh), as the Eagle Oil Company, agreed to purchase 
from Mr. Confer, and Mr. Confer agreed to supply, ail the oils that 
that company would require for five years, except that during the first 
year the Eagle Oil Company was given the privilège of buying oils 
elsewhere. It was further then and there proposed by Mr. Von 
Krogh that a corporation should be organized under the laws of New 
Jersey, to be known as thé "Eagle Oil Company of New York," and 
Mr. Confer was induced to join the project, as were F. W. Hastings, 
Jr., one of the défendants (who was the attorney afterwards employed 
to organize the company) and the défendant Brockway, from whom 
Von Krogh had previously bought oils. The défendant the Eagle Oil 
Company of New York was thereupon incorporated on the 25th day 
of November, 1899. Its offîcers were Brockway, président; Confer, 
vice président; Hastings, secretary and treasurer, who, with Von 
Krogh, composed the board of directors.' The new company took over 
the business which the défendant Von Krogh had, prior to the incor- 
poration of the new company, carried on in Germany under the name 
of the "Eagle Oil Company." On the 30th day of the same month in 
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wliich the défendant company was incorporated, it, by a written in- 
strument under its seal signed by its président, and attested by its 
secretary, appointed Von Krogh, its gênerai manager for the sale and 
marketing of oils and their products, "in Europe, Asia, Africa, Aus- 
tralia, North and South America, and ail and every country or coun- 
tries in the world," with the fullest powers with référence to the col- 
lection of moneys for such sales, in the making and transfer of ail 
kinds of commercial paper, in effecting insurance, in purchasing and 
arranging for cars, tanks, warehouses, barges, and buildings for the 
transportation and storage of oils, and in the employment of ail neces- 
sary help. It also conferred upon him power to sue and to be sued, 
and to register and establish the corporation in Hamburg. It also 
bound itself for ail conséquences arising out of said power of attorney, 
especially in respect to the business donc by its manager, Von Krogh, 
at Hamburg, and agreed to submit itself in the person of Von Krogh 
to the courts of law at Hamburg, and further authorized him to do ail 
and singular the things specified, as fuUy as the Eagle Oil Company 
could hâve done if personally présent, by its président and directors. 

It will be seen from the foregoing abstract of the power of attorney 
that Von Krogh was to ail intents and purposes substituted for the 
corporation. Wherever it could act he could act. Whatever it could 
do he could do, and whatever he did, it was bound by. Mr. Confer, 
one of the défendants, who at first was vice président, but later prési- 
dent of the corporation, and connected with it from its inception, says 
that it was organized for the purposes of supplying Von Krogh with 
oils for sale in foreign countries. Although he was a stockholder, 
director, and officer in the company for over two years, he says there 
was never a meeting of the stockholders, directors, or officers held 
during his connection with the company; and, further, that the com- 
pany never sold any oil within the United States, and never planned 
to, nor did it ever refine or compound oil, except through refiners from 
whom it purchased. His testimony also shows that in May, 1900, 
Mr. Von Krogh again visited his refinery, and upon that occasion told 
him that the complainant was doing a large business in Germany, and 
asked him to make oil like the complainant's to be sold in compétition 
therewith. Upon Confer's statement that he was unable to do this, 
and that he did not know the methods of compounding which the com- 
plainant employed, Von Krogh proposed that a spy be sent to the 
complainant's refineries for the purpose of getting employment therein 
and leafning their methods. The testimony thus far adverted to has 
shown the substantial oneness of Von Krogh and the défendant cor- 
poration, and the purpose of its organization. A considérable portion 
of the remàining testimony consists of letters of Von Krogh and ad- 
vertisements issued and circulated by him and by the Eagle Oil Com- 
pany of New York, both in this country and abroad. 

It appears that the barrels containing the oils shipped by the Eagle 
Oil Company of New York, from this country to Von Krogh, its 
manager, were for the most part unmarked, except in so far as they 
were marked or branded by private markings as directed by Von Krogh 
or other agents of the défendant corporation, from Hamburg. Some 
of the barrels, however, did hâve the name Eagle Oil Company of 
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New York, in the circle around the edge of the head of the barrel. 
In a letter dated Hamburg, January 31, 1900, written to the Empire 
Oil Works (Confer) by the Éagle Oil Company, per Von Krogh, the 
following sentences appear: 

"In shipplng more of the compounded OOO CC please don't put the Etigle 
braiid on barrels containing tliis oU, as we waiit to braud them with a cer- 
tain braud. On the head of the barrels containing the compound AA DD it 
was stenciled AA, besldes the Eagle brand, which is not right." 

The proofs satisfy me that this oil thus barreled and exported was 
elsewhere than in this country, but before sale, advertised and marked 
under several difîEerent trade-names which were the exclusive prop- 
erty of the complainant, and that the packages containing the oil were 
designed and intended to te marked as above stated, when they were 
shipped from this country. The inference that the ends of the bar- 
rels were left unmarked, in furtherance of the above-mentioned f raudu- 
lent purpose, is fairly deducible from the testimony. Von Krogh, 
although examined as a witness, and denying almost everything else 
that was pertinent, did not deny that oils were shipped from this coun- 
try unmarked, for the purpose of being marked and sold as they sub- 
sequently were, in foreign countries. In one letter which he wrote 
to Confer, he directed him, if any one asked for information about 
the Eagle Oil Company of New York not togive any statement, but 
to say that the company was not asking for crédit, and that therefore 
no sfatements would be made. About the same time he wrote to Con- 
fer, asking him to change the name of his refinery to the Eagle Oil 
Works. Mr. Confer did not fall in with this proposition, whereupon 
he was directed by Von Krogh thereafter to bill ail shipments abroad 
to the Eagle Oil Company of New York, in the name of that com- 
pany, as shipper, and Von Krogh then issued a large lithograph show- 
ing an active refinery labeled with the name of the défendant cor- 
poration. This picture was fraudulent, and Confer says, and it is 
not denied, that Von Krogh told him that it was taken from a photo- 
graph of the Emery Refining Works at Bradford, Pa., but reversed 
so that its fraudulent character would not be readily apparent. As 
a matter of fact, the Eagle Oil Company never owned or operated any 
refinery. After this suit was instituted. Von Krogh wrote to Mr. 
Confer asking him to bear a part of the expense of its défense, and in 
this letter said that people with whom he had talked thought that it 
was no more than right and just that the refîner whose oil he had been 
putting on the market and selling in compétition with the Vacuum 
Oil Company should stand a part of the expense. of the suit. In an- 
other letter to Confer, he says : "I can only say that you would not 
hâve had half so many orders if we had not been competing so with 
the Vacuum Oil Company." He and the corporation he managed also 
advertised the oils he was selling as of the same kind and quality, and 
made by the same process of distillation as those of the complainant; 
whereas, Mr. Confer says that they were not, and that he had no 
knowledge of how the complainant's oils were distilled or compound- 
ed, and that the complainant's process, or what is known as the 
"vacuum process," was not used in his refinery. To show the motive 
and purpose of the défendants, I cannot do better than quote at length 
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from a letter written by Von Krogh to Mr. Confer, when he first learn- 
ed of the suit at bar ; 

"I do not know the nature of the suit, as I hâve not as yet reeeived copy 
of the bill of complaint, but I do not think it can be anything else than that 
the Vacuum people wants to sue the Eagle Oil Company of New York for 
the fact that I or the braneh in Hamburg is elaiming that we also hâve Vacuuui 
oils. As far as I Icnow, the Vacuum people hâve the word 'Vacuum' registered 
as 'trade-mark' in America, aud also certain nanies for oils, as 'Arctic Ma- 
chinery Oil,' 'Viscolite Engine Oil,' 'Electra Oil,' etc. But in Germany nono 
of thèse words are registered by the Vacuum and can by Gerraan law not be 
registered for any one at ail. I am therefore not doing anything but what Is 
fully right if I use the words 'Vacuum,' 'Marine Oil,' 'Vacuum Valve Oil,' 
'Arctic Machine,' etc., and as the Eagle Oil Company of New York in America 
is not using any of thèse words, the Vacuum Oil Company bas no right what- 
ever to sue the Bagle Oil Company in America for business done by me as 
European manager, or by the registered braneh of the Eagle Oil Company in 
HamOurg." 

This letter seems to show very plainly not only what the défendants 
were doing, but also their purpose and object in doing it. It shows 
guilty knowledge, knowledge of the charges before they had been 
read. It shows too that they knew the complainant's trade-marks and 
trade-names, and admits their use, but only in countries where the com- 
plainant's rights could not, as Von Krogh thought, be protected. It 
was the plain intent of the défendant to trample upon the rights of 
the complainant, but to do it in such a manner as to avoid prosecution. 
They were innocent, but only because no overt acts had been com- 
mitted in the United States. It seems to me that the admissions of 
this letter, as amplified and fortified by the other testimony, prove 
the complainant's case. It shows why the barrels were not branded 
in this country, and where and how they were branded, and the pur- 
pose and intent of it ail. It plainly suggests a f raudulent conspiracy. . 

A letter dated Hamburg, January 29, 1902, written by one Vollm 
to Mr. Confer, after referring to the "private letter of our Mr. Von 
Krogh to you," the one just referred to, says : 

"Xeither you nor one of the other directors must say anything which nilght 
be used from the Vacuum people ag.'unst us hère, i. e., don't say that you are 
selliug oils to us, that you don't make oils by the Vacuum process, and also 
please don't say that the Eagle Oil Company does not manufacture itself, 
etc., etc." 

If anything more, however, were needed to manifest their fraudu- 
lent intent, it may be found in another letter written by Von Krogh 
to the défendant Hastings, about the same time, from which the fol- 
lowing extract is taken. 

"I do now appreciate the gravity of the situation, but I can assure you that 
the German law or court would not be of any use to the Vacuum Oil Comiiany, 
so I hâve no reason to be afraid in that line. In the meantime, I bave sent 
you answers to the bill and put same in fine sliape with documents, etc., and I 
should think that the court must re.1ect their clalms only for the reason that 
we bave not done anything of their claims in Amei'ica, and that they therefore 
bave to sue us in such countries where we sBould hâve done any unlawful 
acts." 

The above letter is an admission of guilt, with an avowed hope of 
immunity "only for the reason," however, that the acts complained of 
were not done in this country. Extracts from other letters of Von 
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Krogh of similar purport might be given, but it seems unnecessary. 
We bave aiready seen the apparent object for which the Eagle Oil 
Company of New York was incorporated, its practical merger in Von 
Krogh, and to some extent the way in which it was used to further 
the object of the défendants. The Eagle Oil Company of New York 
shipped to Von Krogh at Hamburg, and bills of lading so made out 
were mailed to the Eagle Oil Company of New York at Hamburg, 
and by that company turned over to the purchaser. The oils so ship- 
ped were barreled and branded by Mr. Confer, as above indicated; 
some with the name of the Eagle Oil Company, and others without 
any marks except private marks for identification. A number of 
orders from the Eagle Oil Company of New York sent f rom Hamburg 
by one Ehler, a stockholder, or Von Krogh, the manager of the com- 
pany, appear as exhibits, and indicate the brands with which the bar- 
rels were to be branded by Mr. Confer. Pursuant to thèse orders, the 
barrels were delivered to the railroad at Mr. Confer's refinery, billed 
through in care of a steamship company to Baltimore, Philadelphia, 
New York, or other seaport, as the case might be. The railroad com- 
pany received from the steamship company a new bill of lading when 
the oil was loaded on the vessel, which it gave to Mr. Confer. This 
bill was made in conformity with the shipping bill to the destination 
of the oil in Europe. Mr. Confer then mailed the bill of lading re- 
ceived from the steamship company, with draft attached, to the Eagle 
Oil Company of New York, at Hamburg. Just where the oil thus 
shipped was branded with the complainant's marks does not appear, 
but it does appear that it was done before delivery to the purchaser, 
and Von Krogh says it was not done in this country. 

It is apparent, however, as aiready stated, that the scheme was de- 
signed and intended to injure the clefendant's business by the false 
and fraudulent use of its trade-names, while at the same time main- 
tain ing so far as possible an unassailable position. Sufificient évidence 
bas been given to satisfy me that the scheme was conceived and par- 
tially, but to a material extent, carried out in this country. The suit 
is founded upon fraud, and some of the défendants bave been per- 
sonally served with process and are before the court. The action is 
in personam. It cannot be that the arm of the court is too short to 
reach and stop this fraudulent conduct, or so much of it, at least, as is 
carried on in this country. The truth of the facts set forth in the 
pleas has not been shown, but the contrary. The acts complained 
of were not wholly performèd outside of the United States, and this 
is ail, under the issues presented, that I am required to find. The pur- 
chase and shipment of this oil for the purpose of selling it under false 
représentations, and the sale of it under false représentations and trade- 
names abroad in unfair compétition with the complainant, was a single 
business, and each step in the transaction was part of a single fraudu- 
lent scheme, which, under the circumstances detailed, must be deemed 
the act of the défendants. This unfair compétition has inflicted in- 
jury upon the complainant's business in this country by diminishing, 
or tending to diminish, its foreign tradè. This suit is brought to en- 
join the perpétration of such fraudulent acts and conduct in this 
country. 
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It is not founded upon any foreign statute, nor has such been plead- 
ed, nor does it make any diflference whether the complainant's trade- 
marks are valid in Germany or not. The presumption is that the law 
in the foreign countries where any part of the fraudulent business 
was carried on is the same as our own, and that fraudulent acts are 
unlawful there as hère. The counsel of the complainant, in their 
brief, hâve stated the rule as follows : It is apparent that an act that 
violâtes the law of fair dealing and good conscience must be of uni- 
versal récognition. To assume the contrary is to suppose the foreign 
countries in question to be in a state of barbarism, and that is to as- 
sume a state of affairs that justify this court in applying the law of 
the forum. Unfair compétition in trade is made cognizable by a court 
of equity, because of its essential fraudulent character. The rule is 
stated in Hopkins on Trade-Marks, p. 41, as follows : 

"It Is very elear that equity intervenes in tlie protection from fraud of botli 
tlie complainant, wbose business is or niay be injured by the unfair and fraud- 
ulent compétition, and the public, who are the consumers of its merchandise." 

This rvile was recognized by the Suprême Court of the United States 
in Lawrence Mfg. Co. v. Tennessee Mfg. Co., 138 U. S. 537, 549, 11 
Sup. Ct. 396, 34 L. Ed. 997. But while the action is founded upon 
fraud, it is also of a transitory character, and the fact that some of the 
fraudulent acts were committed outside the jurisdiction of this court 
and outside of the United States will not avail the défendants. Mc- 
Kenna v. Fisk, 1 How. 241, 247, 248, 11 h. Ed. 117; Mitchell v. 
Harmony, 13 How. 115, 137, 14 E. Ed. 75; Dennick v. Central R. R. 
Co., 103 U. S. 11, 18, 26 E. Ed. 439. 

In 4 Pomeroy's Equity Jurisprudence, § 1318, the rule is concisely 
stated as follows : 

"Where the subject-nuitter is situated within another state or country, but 
the parties are within the jurisdiction of the court, any suit niay be maintain- 
ed and remedy granted whioh directly attects and opérâtes upon the person 
of the défendant, and not upon the subject-uiatter, although the subject-niat- 
ter is referred to in the decree and the défendant is ordered to do or to refrain 
from certain acts toward it, and it is thus ultiniatcly but indirectly affected 
b.v the relief granted. As examples of this rule, suits for spécifie performance 
of contraets, for the enforcement of express or implied trusts for relief on the 
ground of fraud, actual or constructive, and the lilve, may be brought in any 
state where jurisdiction of defendant's person is obtained, although the land 
or subject-matter is situated in another state, or even in a foreign country." 

See, also, Collins Co. v. Brown, 3 Kay & Johnston's Reports, 423, 
and Collins Co. v. Cowen, 3 Kay and Johnston's Reports, 428. 

Courts of equity hâve repeatedly enforced the spécifie performance 
of contraets for the sale of land in other states. Potter v. Hollister, 
45 N. J. Eq. 508, 18 Atl. 204 ; Lindley v. O'Reilley, 50 N. J. Law, 636, 
15 Atl. 379, 1 L. R. A. 79, 7 Am. St. Rep. 802 ; Bullock v. Bullock, 
52 N. J. Eq. 561, 565, 30 Atl. 676, 27 L. R. A. 213, 46 Am. St. Rep. 528. 
In Massie v. Watts, 6 Cranch, 148, 160, 3 L. Ed. 181, Chief Justice 
Marshall, after citing cases, says : 

"Upon the authority of thèse cases, and of others which are to be found In 
the booliS, as well as upon gênerai principles, the court is of opinion that, in a 
case of fraud or trust, or of contract, the jurisdiction of a court of chaneery is 
sustainable wherever the person be found, although lands not within tbe Ju- 
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risdiction of that court may be affected tiy the decree." Briggs v. Freneh, Fed. 
Cas. No. 1,870; De Klyn v. Watkins, 3 Sandf. 185; Williams v. Fitzhugh, 37 
N. Y. 444. 

The pleas not having been sustained, the complainant is entitled to a 
decree. Its form, unless agreed updn, will be settled by the court up- 
on appHcation after notice. 



ADAMS & BEYSON et al. v. LYTLE, State Slieep Inspector, et al. 

(Circuit Court, D. Oregon. Juue 17, 1007.) 

No. 3,152. 

1. CONSTITUTIONAL LaW — ImMUNITIES OF OlTIZENS. 

I.aws Or. 1907, p. 383, c. 223, regulating the Importation of sheep from 
otlier States, aud providiiig l'or tlie treatment aud quarantiiie ot sheep 
affected with scabies, etc., was equally applicable to tbc citizens of ail 
the stateS, without discrimination, and was tlierefore not in coutlict vvitli 
Const. art. 4, § 2, guarautying to the citizeus of each state the privilèges 
and immunities of the citizens of the several States. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Coustitutional 
Law, § 638.] 

2. Animals— Health Regulatio.'ns— Sheep Cultueb. 

I>aws Or. 1907, pp. 383-385, c. 223, providing for the appointment of a 
board of sheep commissioners, authorized to formulate régulations goveru- 
ing the control and eradication of diseases among sheep within the state, 
the appointment of sheep luspectors to investigate cases of contagions and 
infectious diseases among sheep within the state and sheep brought from 
other States, and regulating the transportation of svich sheep and the dip- 
ping thereof, in accordance with the manner preseribed by the Depart- 
ment of Agriculture of the United States, etc., was not objectionable for 
unreasonableness. 

3. SAME— RULES. 

Lavvs Or. 1907, pp. 383-385, c. 223, providing for the régulation of sheep 
raising, requires the giving notice of the intended driving of a hand of 
sheep, through the state^ and requires an iuspectiou. on which shall dé- 
pend whether the sheep shall be dipped aud quarantined. Reld, that a 
rule adopted by the board of sheep commissioners, requiring the owners 
of sheep driven from other states into Oregon to dip them twice, imme- 
diately after entering the state, whether tha sheep were dlseased or not, 
and also requiring such sheep to be quarantined, was unreasonahle, and 
that the owners of a band of healthy sheep, which had been inspected and 
dipped in accordance with the requirements o£ the Department of Agri- 
culture before they were started on their journey, were entitled to drive 
theni into the state for pasture, without compllance with such rule ; being 
subject on arrivai ohly to the régulations governing dlseased sheep within 
the state. 

In Equity. 

Thls is a. suit instituted by a number of sheep owners, who are possessed 
of flocks aggregating 50,000 head, kept in the counties of Walla Walla, Colum- 
bia, Garfield, and Asotin, in the state of Washington, agàiust W. H. Lytle, 
sheep inspector of the state of Oregon, John Bryant, deputy sheep Inspector 
for the county of IJmatilla, and T. F. Boylen, Dan P. Smythe, and W. H. 
SteuslofC, constituting the board of sheep commissioners of the state, to 
restrain thèse officers from in any manner interfering with complainauts 
driving their sheep across the line into the state of Oregon and pasturing 
them therein. It appears from the bill of comphunt that coniplainants are 
allottees from the gênerai government, with the privilège of pasturing their 
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sheep upon that portion of tlie AVenaha Forest reserve lying within tne state 
of Oregon for the year 3907; that iu orrter to reach such reserve it is neces- 
sary to drive through a portion of TJmatilla county in Oregon; and that a 
separate range is necessary for the pasturage of such sheep during the 
spring, summer, and fall months because of the insufflcieney of feed for their 
sustenance where they are at présent conflned. Following this, it is averred, 
in efCect, that the défendants and a large number of persons in the sheep 
business in the state of Oregon combined and confederated together for the 
purpose of proeuring the exclusion of ail sheep belonging to nonresidents of 
the state, ineliiding the sheep of complainants, from ranging npon the said 
\\'enaha reserve in the state of Oregon, and to that end seeured the passage 
of an aet through the Législative Assembly of the state of Oregon during 
the 1907 session, known as "House Bill No. 17." (Laws 1907, p. 38.3, c. 223), 
vrhich contains provisions inimical to complainants' rights aud privilèges; 
that by virtue of such act the Govemor of the state of Oregon, on May 9, 
1907, made a proclamation declaring the states of Washington, Nevada, and 
California presumably infected with scabies, and prohibited the importation 
pf any sheep from each and ail of such states except under such régulations 
as the state board of sheep commissioners might deem proper; that the al- 
légea facts upon which is based the necessity for such proclamation were 
and are fal.se and groundless, and vrere attested to the Governor for the pur- 
pose of deeeiving and misleading him, and inducing him to assist défendants 
in excluding complainants' flocks; that the board of sheep commissioners, 
acting in pursuance of such proclamation, hâve isaued and published certain 
rulés prescribing régulations nnder which sheep from the prohibited states 
may be brought into the state of Oregon, which régulations require that 
the persons or corporations driving sheep within the state shall, immediately 
upon Crossing the Une and within one mile thereof, make written application 
to the sheep inspecter of the state or his nearest deputy for the inspection 
of the sheep, whereupon the inspecter or deputy is required to proceed at 
once to inspeet said sheep, and within six days thereafter to cause them to 
be dipped once in the manner prescribed for dipping within the state, and 
thereupon to place them in quarantine for a period of not less than eight. 
nor more than fourteen, days, fixing the quarantine limits, and to cause said 
sheep to be dipped again within the period from the said eighth to the four- 
teenth day, when the said inspecter or his deputy is required to deliver to 
the owner a certiflcate of health, and to permit the sheep to proceed on their 
route to destination. It is further averred that thèse régulations a,re un- 
reasonable. and that it is impossible, because of the condition of the country 
through which the sheep will be driven, for complainants to comply with 
them, there being no facilities afCorded for dipping, quarantining, or feeding, 
and that, if required to conform to such régulations, complainants will sulïer 
great hardship and irréparable loss; that complainants' sheep are healthy 
and free from any infection; that the territory and locality in which they are 
now conflned, and hâve been kept and pastured for years past, is free from 
any infections or contagious diseases; that the Governor of the state of 
Oregon and said sheep inspector arbitrarily and without cause déterminée! 
that the sheep from the state of Washington are likely to convey seab or 
scabies if imported into the state of Oregon; that complainants hâve fully 
complied, or intend to comply. wjth the laws of Congress regulating the. in- 
si)ection of sheep passing from one state into another; and that said sheep 
will ail be dipped, under the supervision of the Veterinary Inspector of the 
Bureau of Animal Tndustry of the United States, within ]0 days prior to 
crossing the Une into this state. Answering this bill under oath, the défend- 
ants deny ail allégations averring combination or confédération in the passage 
of the bill eomplained against, and deny any arbitrary or unwarranted acts 
on the part of the Governor or the sheep inspector of Oregon in determining 
tlie matters and things essential, upon which was founded the proclamation 
of the Governor, or upon the part of the Governor in issuing such proclama- 
tion, and deny ail other allégations of fact touching the condition of such 
sheep or the localities in which they are being kept, and of the conditions 
to be met with on the way in driving the sheep to the Wenaha reserve. 
Several affldavits hâve been filed in support of the bill, but none of them coa- 
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tain additional matter, exeept that it is charged specifically that the Umatilla 
Wool Growers' Association, which association souglit allotments upon the 
Wenaha reserve, but witliout success, urged the élection of candidates to 
the Législature pledged to the support of a bill containing provisions in im- 
port the same as contained in House Bill No. 17; that one Slusher was elected 
to said Assembly; that he introduced the bill in question and procured its 
passage; and that another bill was introduced and passed by the Législature 
known as the "Hart Bill," providing for licensing sheep driven from other 
States into this, and requiring the payment of 20 cents per head before such 
license may be issued. 

Herbert C. Bryson and Oscar Cain, for complainants. 
A. M. Crawford, Atty. Gen., T. G. Hailey, and Dan P. Smythe, 
for défendants. 

WOLVERTON, District Judge (after stating the facts). The fore- 
going résumé of the facts upon which the suit is based conveys a fair 
idea of the conditions attending the controversy. Three points were in- 
sisted upon by counsel for complainants : First, that the act of the Ore- 
gon State Législative Assembly in question is in conflict with article 4, § 
2, of the fédéral Constitution, providing that "the citizens of each state 
shall he entitled to ail privilèges and immunities of citizens in the sev- 
eral states" ; second, that the proclamation issued by the Governor of 
the state of Oregon and the rules promulgated by the sheep commis- 
sion are not warranted by the law, even though the same should be 
held to be a valid exercise of législative power; third, that the rules 
promulgated by the Oregon sheep commission are harsh and unrea- 
sonable, and beyond the necessity for their exercise, and that compli- 
ance therewith is impossible. 

The first point has been determined against the "contention of counsel 
by the United States Suprême Court in the case of Reid v. Colorado, 
187 U. S. 137, 23 Sup. Ct. 93, 47 L. Ed. 108. I quote from the opinion 
of the court: 

"The statute is equalJy applicable to citizens of ail the states. No discrim- 
ination 18 shown. No privilèges are granted to citizens of Colorado that are 
denied to citizens of other states." 

This language is exactly applicable hère, and no further comment is 
necessary. 

We may as well dismiss another feature of the controversy, which 
is brought into the record by the insistence that the Législature acted 
corruptly in passing the bill in question, and that the Governor acted 
arbitrarily and without warrant under the facts shown for issuing his 
proclamation. True, the affidavit of Mr. Bryson would indicate that 
the Umatilla Wool Growers' Association was active in securing the 
élection of a représentative to the Législative Assembly of the state of 
Oregon favorable to the adoption of a law requiring the rigid inspec- 
tion ôf sheep introduced into this state from another, and that House 
Bill No. 17 was introduced by the représentative elected and passed 
by the Assembly ; but there is no intimation anywhere that the Assem- 
bly itself was in atiy way corrupt or violated any circumspection which 
should attend the considérations of that bcly in passing the méasure in- 
to law. Furthermore, from a considération of tiie showing upon which 
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the Governor acted, it is manifest that he acted neither arbitrarily nor 
without pertinent cause in issuing his proclamation. 

The other points advanced require référence to the provisions of the 
statute involved. Under sections 1, 2, 4, 5, and 6, Laws 1907, pp. 
383-385, c. 223, the Governor is authorized to appoint a board of sheep 
commissioners, to consists of three members, with power and authority 
to make rules and régulations for its own government, to exercise 
gênerai supervision over, and, so far as may be, to protect the sheep 
interests of the state from losses, from theft, and from disease, and 
to formulate and issue régulations governing the control and eradica- 
tion of disease among sheep within the state, not in conflict with the 
provisions of the act. The board is also authorized to appoint a sheep 
inspector, is given gênerai control over such inspecter, and is further 
required to make régulations touching his procédure and that of his 
deputies. The sheep inspector is authorized to appoint deputies in the 
several counties, if deemed necessary. By section 7 it is made the duty 
of the sheep inspector, or his deputies under his direction, to investi- 
gate ail cases of contagious and infections diseases among sheep within 
the state and sheep brought into the state in any manner from any state, 
territory, or foreign country, and particulariy from any locality in- 
cluded or defined in any proclamation issued by the Governor estab- 
lishing a quarantine, and lie or they are empowered to order a quaran- 
tine of any infected premises, and, in case disease shall become préva- 
lent in any locality within the state, the board of sheep commissioners 
may issue upon the recommendation of the state sheep inspector, a 
proclamation forbidding any sheep being transferred from said locality 
without a certificate from the inspector or one of his deputies showing 
such animais to be in good health. Section 9 provides that, whenever 
the Governor of the state has reason to believe that scab or other con- 
tagious or infections disease of sheep has become prévalent in any lo- 
cality or localities of any other state or territory, or that conditions ex- 
ist that render sheep from such localities likely to convey disease, or 
whenever the state sheep inspector shall certify in writing to the Gov- 
ernor that conditions exist in certain localities in any other state or 
territory which may render any of the sheep coming therefrom likely 
to convey disease, the Governor shall forthwith by proclamation desig- 
nate and déclare such locality or localities as presumably infected, and 
prohibit importation therefrom of any sheep into this state, except un- 
der such restrictions as the board of sheep commissioners shall deem 
proper. By section 10 it is provided that ail dipping and other treat- 
ment required for the control and eradicating of such diseases within 
this state shall be performed in the manner prescribed by the Depart- 
ment of Agriculture of the United States in its régulations governing 
Interstate shipments of sheep, and the dips, remédies, and appliances 
used shall be those approved by the Department of Agriculture. By 
section 11 ail sheep within this state are required to be dipped at least 
once during each year with some standard dip approved as a remed}' 
for scab or scabies, as a preventative of such disease, by the United 
States Department of Agriculture, whether the same at the time are dis- 
eased or not, and in case of diseased sheep the same are to be dipped as 
often as required by the state sheep inspector, his deputies or the officiais 
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of the United States Bureau of Animal Industry. The annual dipping 
which is required is to take place between the dates of A'pril Ist and 
August Ist in each year. After such dipping the officiai in charge is 
required to issue a certificate of health, which certificate shall permit 
such sheep to pass in and through ail counties in the state so long as 
they remain free from disease. By section 13, the state sheep inspecter 
and his deputies and the officiais of the United States Bureau of Ani- 
mal Industry hâve authority to inspect and quarantine and treat sheep 
afïected with contagions or infections diseases, or suspected of being 
so afïected, or that hâve been exposed to any such disease ; and either 
of said officiais may be called upon in writing at any time by one or 
more sheep growers owning sheep and paying taxes within the state 
to inspect any band of sheep in his or their vicinity. Section 13 pro- 
vides that, whenever, upon examination by the state sheep inspecter , 
his deputy or deputies, or a fédéral inspecter, any sheep, band or fîock 
of sheep, or any portion of them, kept or herded in any county of the 
state of Oregon, shall be found infected with scab or any other conta- 
gions or infectious disease, the entire band or flock in which said in- 
fected sheep are running or ranging shall be considered as infected and 
treated as such, and said state sheep inspecter, his deputy, etc., shall 
immediately quarantine the entire band or flock, and forthwith notify 
the owner or person in charge of said sheep, in writing, to dip said 
sheep twice for said disease within the period of 30 days from said 
notice; the first dipping not to exceed 15 days from the receipt of said 
notice, ahd the second to be within the period of from 8 to 14 days from 
the first; and also, during such period, to keep such sheep free from 
contact with other sheep, by such means as said inspecter shall speci- 
fy, until after the second dipping. Section 14 provides that any per- 
son, persons, firm, or corporation within the state, who shall désire to 
move his or their sheep which are infected by scab or other infectious 
or contagions disease from place to place within the state, shall first 
obtain from the state sheep inspecter or one of his deputies a traveling 
permit. Upon receipt of the application for such permit, the state 
sheep inspecter or one of his deputies shall examine the sheep, and 
such permit shall enly be granted for the purpose of removing said 
sheep to tlîe nearest suitable point where there are available dipping 
Works, or where such works can be censtructed, at which place said 
sheep shall be dipped, under the direction of such officiai. Section 15 
provides that any persen, persons, firm or corporation, their agents 
or employés, who shall drive or herd, or cause to be driven or herded, 
or bring or cause to be brought, by road er trail inte the state ef Ore- 
gon from any other state, any sheep shall immediately upon crossing 
the said Une, and before preceeding into the state a distance greater 
than one mile, make written application te the state shèep inspecter, 
er his nearest deputy, for the inspection of said sheep, and said applica- 
tion shall be delivered in persen, or by telegraph or téléphone or regis- 
tered letter; and further. that the inspecter, on receiving such notice, 
shall at once proceed, either by himself er his deputies, te inspect the 
sheep, and if upon inspection he shall deem it necessary to prevent or 
aveid infection, he shall cause said sheep te be dipped not to exceed 
three times before they are released from such quarantine. 
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I am not disposed to question the reasonableness of any of the pro- 
visions above noticed of the act under review. Manifestly, tlie Légis- 
lature designed to hâve the law very perfect and rigid in ail of its dé- 
tails, with a view to the prévention and eradication of diseases among 
sheep in the state of Oregon. The national government not having 
covered the entire field by its législation and supervisory control touch- 
ing the transportation of sheep from one state into another, the Légis- 
lature of this state had the undoubted authority to regulate by reason- 
able enactment the transportation of sheep from other states into this, 
so as to prevent the introduction or spread of any infections diseases 
therein. Reid v. Colorado, supra: Rasmussen v. Idaho, 181 U. S. 
198, 21 Sup. Ct. 594, 45 L. Ed. 820. 

The complainants' third point questions the necessity for and the rea- 
sonableness of the rules promulgated by the state board of sheep com- 
missioners. It will be seen by référence to rule 2, which is set out 
in the bill of complaint, that it is made the imperative duty of the state 
sheep inspecter or his deputy, on receiving the notice provided to be 
given by parties driving sheep into the state, to proceed to inspect, to 
dip once within six days, then to quarantine for a period of from eight 
to fourteen days, and to dip again in the meanwhile ; ail this to be done 
whatever may be the resuit of the inspection, whether the inspector finds 
the sheep healthy or otherwise, or whether they hâve in any way been 
exposed or not, or whether they corne from uninfected territory or 
not. The law itself provides for giving a notice and for an inspection 
by the inspector. It provides further that the dipping and quarantine 
shall dépend upon the resuit of the inspection. But not so with the 
rule complained of. By the enforcement of this rule, there may be en- 
tailed upon the owners of thèse flocks the burden of twice dipping per- 
fectly healthy sheep, and the further inconvenience and expense of 
quarantine. The mère statement of the situation carries with it absolute 
persuasion of the unreasonableness of the rule. It is quite true that, 
because of the proclamation of the Governor, sheep coming from the 
state of Washington are presumably infected ; but the presumption from 
its very nature is a disputable one. If not, why require an inspection 
after the sheep bave passed the state lines at ail? Furthermore, the 
presumption attaching in the présent case must be conceded to be less 
persuasive by reason of the fact that the proclamation comprised the 
whole state of Washington, when by the law it seems to hâve been in- 
tended that it should extend only to the infected localities therein. Of 
course, it is not beyond the nature of things for the whole state to be 
infected, but it is more than probable that there are localities therein 
absolutely free from any contagion. So it is the law bas provided that 
the proclamation shall run to infected localities, with the purpose, no 
doubt, that uninfected territory shall not share the same inconveniences 
and burden as the infected. Now, the testimony adduced by affidavit 
and orally shows beyond cavil that the sheep which the complainants 
propose bringing into the state are entirely free from scabies or infec- 
tious diseases of any kind; that there bas been no disease or contagion 
within the counties or localities from which the, sheep are being driven 
for at least nine years ; and that the sheep are not to pass thrdugh any 
154 F.— 56 
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infected territory before reaching the state line. Among the persons 
attesting to this state of facts are S. B. Nelson, the state veterinary for 
Washington, and S. W. McClure of the Bureau of Animal Industry, 
inspector in charge at Pendleton, Or. From a suggestion of the lat- 
ter, it appears that the sheep might be exposed after passing into Oregon 
by . reason of having to be driven through infected territory before 
reaching the reserve. But this would be an exposure after dipping, 
and the requirement under rule 2 of the board of inspectors would ail 
come to naught, as subséquent exposure would subject sheep to in- 
fection whether they had been treated or net. Hère, therefore, îs a 
case where sheep, perfectly healthy. being driven from localities not 
mfected in any way and through uninfected territory are about to en- 
ter the state. Why should the expense and burden be imposed upon 
their owners of twice dipping and a quarantine of from eight to four- 
teen days, or more, especially as the sheep are to be dipped under the 
inspection of the government officers prior to being started upon their 
journey ? 

A further important feature attending the controversy is that the 
country, at ail feasible places for driving complainants' sheep into Ore- 
gon and thence to and upon the reserve, is either devoted .exclusivel}' 
to fruit and garden farming or consists of désert, and that the incon- 
venience and expense of providing adéquate feed and of quarantining 
on the way for any length of time would be very great, and any delay 
of the kind would be attended with heavy losses to the flocks. Thèse 
facts, thus stated in a gênerai way, are not only alleged in the bill of 
complaint, but are amply supported by the évidence of persons ac- 
quainted with the intervening territory, and are not controverted in 
any way except by gênerai déniai in the answer. It is also alleged that 
the défendants threaten quarantine within this intervening territory. 

Now, it is manifest from this showing that a very great injury and 
injustice will be visited upon the complainants if they are to be requir- 
ed to submit to the provisions of rule 3 of the Oregon state board of 
sheep eommissipners. The rule, however, being unreasonable, it is 
, not within the authority of the sheep inspector or his deputy to enforce 
it. Wliile the law, aside from the rule, requires the flock owners to 
give notice on entering the state, and upon receipt of such notice re- 
quires the inspector or his deputies to make an inspection and to take 
measures accordingly under, it, it àppears that thèse officers threaten to 
require quarantine in territory that will not reasonably and practically 
admit of it, The distance between the crossing into the state and the 
reserve is but 18 miles, and no harm can come from the sheep being 
driven upon such reserve without quarantine, it being established that 
they are now, and will be when driven into the state, in perfect health. 
A temporary restraining order will therefore issue enjoining the de- 
fendants from requiring complainants to dip the sheep in question prior 
to their reaching the Wenaha reserve, or from quarantining them on 
the way or in any mannér interfering with them while in transit. 

I do not intend by this holding to relieve or relax anything of the duty 
imposed upon the complainants by the Oregon law in bringing theii 
sheep into the state and in pasturing them hère. They are bound te 
give their notice on entering the state and if a fair and honest inspec- 
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tion should disclose that their sheep or any portion of them are dis- 
eased or infected they must submit to the requirements of the law for 
eradicating the evil. But under the présent exigency, as establishd by 
the record, they will be permitted to drive their sheep through the in- 
tervening territory without dipping or quarantining, against the threat- 
ened interférence on the part of défendants. If, however, the sheep 
are to pass through exposed territory, it is only proper that they should 
be dealt with as sheep locally or within the state are to be dealt with 
Under the law. 

The order will require of the complainants that they cause their sheep 
to be dipped within 10 days before entering the state, under the super- 
vision of a fédéral inspecter, as it appears that one can be had. This 
will be an équivalent of the requirement of the Oregon law that ail 
sheep within the state shall be dipped in the year 1907, whether infected 
with disease or not. 

Let the order issue as indicated. 



SMITH et al. v. BONIFER et al. 

(Circuit Court, D. Oregon. July 15, 1907.) 

No. 2,083. 

1. INDIANS— Tribal Affiliations — Indian Lands— Right to Allothent. 

Where the uiother of V.. a Walla Walla Indian, uiarried an Iroquois, 
and P., who was born within the Walla Walla région, was a minor when 
her mother again married a Freneh Canadian, but never severed her tribal 
relations, which were subsequently expressly recognized by a gênerai In- 
dian council, the marrlage of her mother did not deprlve P. of the right to 
Select lands held for allotment in the UmatiJla Indian réservation for her- 
self and her ehildren. 

2. Same— Teibal Relations— Teemination. 

The breaking oflf and reeasting of tribal affiliations between Indians is a 
matter dépendent on the peculiar usages and customs of each partieular 
tribe. 

3. Same—Treaties— Indian Lands. 

The Indian treaty of 1855, between the United States and certain con- 
federated trlbes and bands of Walla Wallas, Cayuses, and Umatillas,. ac- 
corded to such Indiane a eommunity of interest in the right to exclusive 
occupancy of the lands of the Umatilla réservation, whieh entitled each to 
share in the ultimate allotment of such lands. 

4. Same— RiGHTS or Fropebty. 

The right of the members of the confederated tribes of Walla Wallas, 
Cayuses, and Umatillas to share In the allotment of the Umatilla réserva- 
tion under the treaty of 1855, was a right of property of which the Indians 
could not be divcsted without the express or implied consent of the indi- 
vidual Indian. 

5. Same— Allotment Act—Oonstrctction— Résidence. "~ 

Act Cong. March 3, 1885, c. 319, 23 Stat. 340, providing for the allot- 
ment of lands in the Umatilla Indian réservation, declaring that the 
Président shall cause the lands to be allotted to the confederated bands 
residing on the resen-ation, authorized the allotment of such lands to In- 
dians belonging to the bands in question, though not theu residing on the 
réservation. 

6. Same— Maeriage— Mode of Life— Right to Allotment. 

A Walla Walla Indian. who had never severed her relations with her 
tribe, was not deprived of her right to an allotment of land In the Uma- 
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tilla Indian réservation under Act Cong. March 3, 1885, e. 319, 23 Stat. 
340, providing for the allotment of such laiids, because she married a 
vvliite man and thereafter lived apart from lier tribe and adopted the hab- 
its of civiiized life. 

7. SAME— OHILDEEN— RiGIIT TO Ali.otment. 

The Indian treaty of 1855, providing for the settiug apart of designated 
tracts of the Umatilla Indian réservation to families of Indians for per- 
manent homes, and the allotmeiit act of 1885, autliorized an allotment to 
each head of a family, each single person over 18 j^ears of âge, each orj)luui 
child under that âge, and each child under 38 not otherwise provided for. 
Held, that an Indian woman who was a member of one of the coufederated 
tribes, being married to a whlte person, became herself the head of a fam- 
ily, and her children of the half-blood were entitled to allotments. 

In Equity; 

The bill of complaint herein shows that complainant Philomme Smith is a 
full-blood Indian VFomau, a member of the Walla Walla band or tribe of In- 
dians, and the wife of complainant F. A. Smith, a white person. That the 
complaluants Charles Smith, Maggie Smith, and Janie Smith, are children of 
the said Philomme and F. A. Smith. That Blizabeth Smith is the child of 
James Smith, now deceased, who was the child of Philomme and F. A. Smith. 
That Lura Smith, George Smith, and Sophia Smith, who are now decea.«!ed. 
were also children of Philomme and F. A. Smith. That about April, 3801, 
there was allotted by the allotment commissiouers to Martha Hébert (since 
Bonlfer, now Snow), the N. E. % of . section 29, townshlp 3 N., range 34 E. of 
the Willamette Meridian, being a part of the Umatilla Indian réservation; 
and to Margaret Bourner (since deceased), who is succeeded by her husband. 
Ed. Bourner, and three children, Myrtle, Violet, and Edwin, defendant.s here- 
in, the N. W. 14 of said section 29. That, long prier to such allotmenti Said 
.lames Smith, being above the âge of 18 years, selected for himself, and- set- 
tled upon and improved, the W. 1/2 of the N. W. % of said seetion 29. That 
the said Philomme Smith selected spécifie tracts of the lands so allotted to 
Martha Hébert and Margaret Bourner for her children then under the âge of 
18 years, as follows: For Charles Smith, the N. E. % of the N. E. %; for 
Maggie Smith, the N. W. Vi of the N. E. %; for Janie, the S. E. % of the 
N. E. %; and for Lura, the S. W. 14 of the N. W. % of said section 29; for 
George, the N. E. Vi of the N. W. %; and for Sophia, the S. E. % of the N. 
W. % of said section 29. That the complainant Philomme Smith and her hus- 
band, with their family, settled upon the lands thus selected, and improved 
the same, with the purpose of having them allotted to the Individuals as 
designated wheri allotments were to be made by thé govérnment commission- 
ers; that such settlement had been made upon said promises at the time the 
commissiouers made the allotments, as aforesaid, to Martha Hébert and Mar- 
garet Bourner. That the complainant Philomme Smith nôtifled the eommis- 
sioners that she and her said children were in possession of the lands desig- 
nated, had the same Inclosed, and that she had selected them in manner as in- 
dicated; but that, notwithstanding the said notification, the commissiouers 
wrongfully allotted said lands to the said Martha Hébert and Margaret Bour- 
ner. The purpose of the bill Is to hâve the allotments thus made to Hébert 
and Bourner set aside and canceled, and the complainants declared to be the 
rightful alottees thereof. 

The défendants put in issue the matter touching the alleged sélection of 
such lands by James Smith andby Philomme Smith for her minor children. 
the settlement thereon, and the request for allotment, and cont^st their right 
to hâve the allotments as made canceled. 

For former opinion, see 132 Fed. 889. 

R. J. Slater and J. T. Hinkle, for complainants. 
Winter & Collier, for défendant Martha Bonifer. 
W. C. Bristol, U. S. Atty. 
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WOLVERTON, District Judge. Wliile it is conceded that tlie 
motlier of Philomme Smith was a member of the Walla . Walla tribe 
of Indians, it is contended that she severed her tribal relations, and 
that by reason thereof her daughter Philomme is not a tribal Indian, 
and was therefore not entitled to an allotment of land upon the Uma- 
tilla réservation. From this position, it is further argued that the 
chiidren of Philomme, who are Indians of half blood, were also not 
entitled to allotments. 

The testimony in the case shows beyond question that the niother 
of Philomme was a full-blood Walla Walla Indian woman; that she 
married one Thomas Tawakown, who was an Iroquois Indian, and 
probably came into the United States from Canada. Tawakown was 
engaged in trapping for the Hudson Bay Company, and traveled about 
from place to place wherever he was directed to go. He lived for a 
time in the Willamette Valley, and from there made expéditions into 
California and elsewhere, It is not clear as it respects the place of 
Philomme's birth, but I am impressed that the weight of the testimony 
indicates that it was within the Walla Walla région — perhaps at some 
point by the stream that goes by that name — and that while quite 
young she was brought by her parents into the Willamette Valley. 
Mrs. Elliot, a full-blood Indian woman, seemingly quite intelligent, 
who lives in Douglas county, testifies that she helped to take care of 
Philomme while she was very young; that Philomme was born in 
Walla Walla, and was brought to the Willamette Valley, the witness 
seeing her first when she was but three or four months old. F. A. 
Smith, one of the complainants, testifies that she was born in Walla 
Walla, but that his information comes through what he heard other 
people say about it. Mrs. Smith herself is not clear upon the sub- 
ject, but says that her mother said she was born in the Willamette 
Valley. However this may be, whether she was born in the Walla 
Walla country or at St. Paul in .the Willamette Valley, the fact is 
not décisive of the case. The subséquent history of Philomme is in 
brief this : Her father died at St. Paul when she was about six years 
of âge, and her mother thereafter married a French Canadian by the 
name of Sauve. This marriage probably took place soon after Tawa- 
kown's death, as it was before Philomme reached her seventh or eighth 
year, at which time (and it appears to be the only time) she attended 
school. Sauve having died in the meanwhile, the mother and Philom- 
me moved to The Dalles, in Oregon, when the latter was about 14 
years of âge. Shortly thereafter Philomme was married to Smith, 
her présent husband. The year of Philomme's birth was about 1846 — 
it may hâve been a little later or a little earlier — so that she was about 
nine years of âge when the treaty between the confederated bands and 
tribes of Walla Wallas, Cayuses, and Umatillas, and the gênerai gov- 
ernment was entered into, and it is important that we now inquire 
into her status, whether a member of the Walla Walla tribe at the 
date of such treaty, namely, 1855. The treaty was formulated and 
adopted for the efïectuation of several purposes. Ainong them were 
to extinguish the Indian title to ail those lands described by the treaty, 
to set aside the Umatilla réservation for the exclusive use of thèse 
confederated tribes, and eventually to secure for the individual mem- 
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beirs of those tribes allotments in severalty. The unalterable policy 
of the government has long been to encourage the Indians to abandon 
their primitive habits and customs, to break up their tribal relations 
and affiliations, and to adopt the arts and methods of the civilized races. 
This treaty is only one among many adopted, both earlier and later, 
looking to the ultimate achievement of thèse ends; and so it may be 
further premised that the allotment act of March 3, 1885, pertaining 
to the ségrégation of the lands of the réservation among the Indians 
settled thereon, is in furtherance of the cardinal purpose and policy 
of the government. Indians members of one tribe can sever their re- 
lations as such, and may form affiliations with another or other tribes. 
And so they may, after their relation with a tribe has been severed, 
rejoin the tribe and be again recognized and treated as members there- 
of, and tribal rights and privilèges attach according to the habits and 
customs of the tribe with which affiliation is presently cast. As to the 
manner of breaking ofï and recasting tribal affiliations we are meagerly 
inf ormed. It was and is a thing, of course, dépendent upon the pecu- 
liar usages and customs of each particular tribe, and therefore we may 
assume that no gênerai rule obtains for its régulation. 

Now, the first condition presented is that the mother of Philomme 
was a fuU-blood Walla Walla Indian. She was consequently a mem- 
ber of the tribe of that name. Was her status changed by marriage 
to Tawàkown, an Iroquois Indian ? This must dépend upon the tribal 
usage and customs of the Walla Wallas and the Iroquois. It is said 
by Hon. William A. Little, Assistant Attorney General, in an opiniorr 
rendered the Department of the Interior in a matter involving this 
very controversy: 

"That Inheritanee among thèse Indians Is through the mother and not 
throngh the father, and that the true test in thèse cases is to aseertain wheth- 
er parties claiming to be Indians and eutitled to allotments hâve by their con- 
duct expatriated themselves or changed their citizenship." 

But we are told that: 

"Among the Iroquoian tribes kinship is traced through the blood of the 
woman only. Kinship means membershlp In a family; and this in turn con- 
stitutes eîtîzenship in the tribe, conferring certain social, political, and reli- 
gions privilèges, duties, and rights, which are denied to persons of alien 
blood." Handbook of American Indians, edited by Frederick Webb Hodge, 
Smithsonian Instltute, Government Printing Oflace, 1907. 

Marriage, therefore, with Tawàkown would not of itself constitute 
an affiliation on the part of his wife with the Iroquois tribe, of which 
he was a member, and a renunciation of membership with her own tribe. 
Furthermore, no testimony has been adduced indicating that Tawàkown 
ever took his wife with him to live with his own people. Nor does the 
further fact that Tawàkown was a frapper in the employ of the Hudson 
Bay Company, and went from place to place where his occupation 
called him, and that his wife accompanied him, signify a change of 
status upon the part of either. With ail this there may hâve been an 
abiding purpose of returning to the habitation of either the one tribe 
or the other, and there is yet hère not sufficient évidence of the intention 
to renounce tribal relations. And, again, bearing in mind the pre- 
sumption that obtains that a thing or condition once proven to exist 
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continues in the same relation as things and conditions of that nature 
are wont to continue or remain, the proofs fall far short of establish- 
ing a différent tribal relation for the wife of Tawakown, the mother 
of Philomme, than that which we fînd to hâve existed at the time of her 
marriage. 

The next feature of the controversy to be noted is the marriage of 
Philomme's mother to Sauve, a French Canadian. Of Sauve we know 
but little. Presumably, he was engaged in civilized pursuits, and his 
wife, being with him, had adopted his habits and customs in that re- 
gard. But this condition did not afïect the daughter of Tawakown, who 
was then a minor, a mère child, without volition to disengage her tribal 
affiliations, or to cast them elsewhere, or to assume the civilizàtion of 
the white man in a sensé to carry with it a légal renunciation of tribal 
rights and privilèges, whatever she was entitled to. This was her 
condition when the treaty of 1855 was entered into; she being then 
about nine years of âge, as heretofore stated. This treaty accorded to 
every tribal Indian of the three confederated tribes and bands of Walla 
Walias, Cayuses, and Umatillas a community of interest in the right 
to exclusive occupancy of the lands of the Umatilla réservation, which 
community of interest entitled each to share in the ultimate allotment 
of such lands ; it being the policy of the gênerai government and the 
gênerai purpose of the Indians that, if they so desired, the lands of 
the réservation, or so much thereof as might be necessary for that 
purpose, should eventually be allotted among them in severalty, that 
they might be established in permanent homes. This community of 
interest became and was a right of property not to be divested without 
the consent, express or implied, of the individual Indian. The language 
of the allotment act of 1885 pertaining to the Umatilla réservation is 
that the Président shall "cause lands to be allotted to the confederated 
bands * * * residing upon the Umatilla réservation." But this 
act has been construed to include Indians of such bands not then 
residing upon the réservation. It was sufficient that the individuals 
seeking allotments were members of the confederated bands or tribes 
settled thereon, and recognized as such by their chiefs, although they 
may hâve resided elsewhere. Hv-vu-tse-mil-kin v. Smith, 194 U. S- 
401, 84 Sup. Ct. G76, 48 L. Ed. "1039. Some language found in the 
opinion rendered in this case is taken to mean that no member of the 
confederated tribes, who was residing without the old limits, or the 
country ceded by the treaty to the gênerai government, at the time of 
the passage of the allotment act of 1885, was entitled to an allotment. 
I think the construction is not warranted. The language alluded to wa- 
used with référence to the fact as it appeared in that case, nameh'. 
that the plaintiff resided within the old limits; but it does not foUow 
that the décision would hâve been différent if it had been made to ap- 
pear that she resided without such limits at the time, instead of within, 
Indeed, it is obvious, from the gênerai doctrine of the opinion, that the 
resuit would hâve been the same. 

Philomme has never, so far as the record shows, expressly assented 
to the divestment of her community of interest, and we may inquire 
whether she has by implication. If she has, it is because she has long 
lived off the réservation, has adopted the manners of civilizàtion, and 



.888 154 FBDERAI< REPORTER. 

has married a white person. What shehas donc, with the exception of 
the manner of her marriage, conf crins with the manifest purpose both 
of the treaty and of the act providing for allotment. I quote the 
language employed by Mr. Justice Peckham in his opinion rendered in 
Hy-yu-tse-mil-kin v. Smith, supra: 

"The purpose of the treaty and of the act evidently was to induce the In- 
dians and encourage them so far as possihle to break up the tribal relations 
and adopt the habits of an agrieultural people, and it would seem that those 
persons who were Indians and members of one or the other bands or tribes 
of Indians mentioned in the treaty and in the act and recognized by the chief 
of the tribe, should hâve the right to an allotment, especially if recognized by 
the Land Department as entitled thereto." 

The later gênerai act of 1887 voices the purpose with much greater 
emphasis when it accords to every allottee, and to every Indian who has 
taken up his résidence separate and apart from his tribe, and has 
adopted the habits of civilized life, the right of citizenship. So that 
in so far as Mrs. Smith's mode of living has tended towards a séparation 
and a reHnquishment of her tribal relations, and the adoption of a 
civilized life, it has been in harmony with the purposes of the treaty, 
and of the gênerai government as voiced by législation subsequently 
adopted, and could not be construed or held to be an implied renuncia- 
tion of her community rights in and to the réservation lands. Nor 
could the mère fact of marriage to a white person operate as a renuncia- 
tion of such community rights. But notwithstanding the marriage of 
Philomme to Smith, and her long résidence outside of the limits of the 
réservation, she was acknowledged by the chiefs of the confederated 
tribes to be a member of the Walla Walla tribe. From the testimony 
adduced herein, read in connection with that taken in the case of Hy- 
yu-tse-mil-kin V. Smith, supra, it appears that Mrs. Smith was ad- 
vised by Homily and Show-a-way, chiefs, respectively, of the Walla 
Walla and Cayuse tribes, to come upon the réservation and make sélec- 
tions for allotments to herself and children, and that theréafter she was 
recognized by both thèse chiefs, and by Peo, the chief of the Umatillas, 
as being a member of the Walla Walla tribe. It is true that she was 
not so recognized at first, but she was finally, and by a gênerai council 
of the Indians held for the especial purpose of determining the matter. 
This feature attending the cause I deem to be important, as it shows 
that Mrs. Smith was entitled to a community interest in the réserva- 
tion lands at the time the treaty was entered into, and, having not 
renounced that right in the meanwhile, she would be entitled to an allot- 
ment. Beyond this, it has been determined that she was so entitled by 
the Secretary of the Interior, and ahotments were in fact made to both 
herself and children. This as it pertains to Mrs. Smith. 

Hâve her children the right to allotments? The treaty of 1855 
provides for the setting apart of designated tracts of the réservation 
to familles for permanent homes. Act March 3, 1885, c. 319, 23 Stat. 
340, however, provides for an allotment to each head of a family, each 
single person over the âge of 18 years, each orphan child under the âge 
of 18 years, and each child under 18 years of âge not otherwise pro- 
vided for. This latter classification includes the children of the heads 
of familles. Mrs. Smith, being married to a white person, w^as her- 
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self the head of a family. Hy-yii-tse-mil-kin v. Smith, supra. _ So it 
would seem to follow quite naturally that her children were entitled to 
allotments along with herself. The rule sustained by the weight of 
authority is that the status of half-breed Indians, the offspring of an 
Indian woman married to a white person, follows the condition of the 
father. To this there is an exception which obtains where the mother 
reniains with her tribe, retaining the nurture of the children, when 
abandoned by the husband and father. In such case the children be- 
come of tribal affiliation with the mother. 22 Cyc. 112 ; United States 
V. Hadley (C. C.) 99 Fed. 437; United States v. Higgins (C. C.) 103 
Fed. 348 ; Farrell v. United States, 110 Fed. 942, 49 C. C. A. 183. 

Treaty stipulations with the Indians, however, are deemed to apply 
to half-breeds as well as full-bloods, unless otherwise specially provided 
in the treaty. Sioux Mixed-Bloods, Attorney General, 20 Opinions 
of Attornevs General, 742, 743; Pennock v. Commissioners, 103 U. 
S. 44, 46, 26 L. Ed. 367. 

Congress has, by the gênerai Indian appropriation act of June 7, 
1897, c. 3, 30 Stat. 90, put its own interprétation upon the allotment 
acts, wherein it déclares : 

"That ail children born of a marriage heretofore solemnized between a 
white man and an Indian woinan by blood and not by adoption, wliere said 
Indian woman is at this time, or was at the tinie of her death, recognized by 
the tribe shall hâve the same rights and privilèges to the pro]jei-ty of the 
ti'ibe to which the mother belongs, or belonged «t the time of lier deatli, by 
blood. as any other member of the tribe, and no prior act of Congress shall 
be construed as to debar such child of such right." 

It is without the authority of Congress to adopt législation extending 
rights and privilèges in subversion of others that hâve been exercised, 
where property interests hâve attached by reason thereof. Such, how- 
ever, was manifestly not the purpose of this act of 1897, but rather to 
interpret the intendment of the previous acts according the right 
and privilège of allotments to Indians. So, therefore, as if to set at 
rest further controversy as to whether the rule or the exception above 
alluded to should govern, the Congress has spoken relative to the status 
of Indians not of full blood, where the mother is an Indian woman 
by blood, déclara tory of its intendment in awarding allotments to 
Indians, and has made the exception the gênerai rule in ail such cases. 
In the présent case, the mother has been recognized by lier tribe, so 
that that condition of the statute is présent to establish the right of her 
children to allotments. 

The évidence as to Mrs. Smith's sélections for herself and children 
and settlement upon the lands in question long prior to the allotments 
to Martha Hébert and Margaret Bourner is quite conclusive. She 
and her husband went upon the Umatilla réservation in the spring of 
1888, and returned thereto in the fall; and during the year the sélec- 
tions were made, a house was built upon the premises hère in ques- 
tion, and barns were constructed upon the quarter section of land se^ 
lected by Mrs. Smith for herself; the whole was inclosed by a fence, 
and improvements to the amount of some $700 or $750 were made 
thereon by F. A. Smith and his wife for the latter and the children ; 
and the premises were found in this condition, with thèse parties in 
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possession, at the time the allotment commissioners made the allot- 
ments to Hébert and Bourner. There is some testimony going to 
show that, some time prier to the allotment, Yum-sum-kin hauled posts 
upon the premises, and perhaps plowed furrows about them, included 
with a large parcel of other land. But beyond this there was no set- 
tlement, and there was no sélection of any spécifie tract. It is quite 
well substantiated that neither Yum-sum-kin nor his sisters, for whom 
he says he was acting, were in possession of this land after the time 
that Philomme Smith and her husband went thereon with their family, 
or while.they were making the improvements ; nor were they in pos- 
session, nor any one succeeding them, at the time the allotments were 
actually made. 

It has been adjudicated in Hy-yu-tse-mil-kin v. Smith, supra, that 
Philomme Smith was equitably entitled to the allotment awarded to 
Hy-yu-tse-mil-kin ; and, while that case cannot operate as an estoppel 
in this, the parties not being the same, yet it is persuasive as indicative 
of what ought to be donc hère. 

The only other point in the case made by counsel for the défendants 
is that P. A. Smith is not legally entitled to succeed to the interest of 
Lura, George, and Sophia Smith, ail of whom died subséquent to the 
sélection and settlement upon this land and the allotment thereof to 
Hébert and Bourner. But this question has been settled upon a de- 
murrer to the bill of complaint ; the opinion thereon having been ren- 
dered by. Judge Bellinger, my predecessor. 132 Fed. 889, It is un- 
necessary, therefore, that I consider the question further. 

Thèse considérations lead to a decree as prayed for by the bill of 
complaint, and it will be so entered. 



UNITED STATES V. DEXTER. 
; . (I>) strict Court, N. D. lowa, C. D. July 2, 1907.> 
No. 918., 

1. PosT Office— Offenses— United States Mails— Scheme to Defraud. 

The éléments of the offense of devising a scheme or artifice to defraud, 
to be efCected by means of the post office establishment of the United 
States, In violation of Kev. St. § 5480 [U. S. Conip. St. 1901, p. 3000], are: 
(1) That défendant devlsed the scheme to defraud, as alleged ; (2) that 
he intended to efïect such scheme or artifice by openlng correspoudence or 
communication with the persons intended to be defrauded, by means of 
the post office establishment of the United States, or by iuciting them to 
open corres]pondence with him respecting such scheme or artifice ; and (3) 
that in the furtherànce aiid exécution of the scheme, or in attemptlng to 
further the same, défendant deposlted or caused to be deposited in the 
United States post office letters, papers, writings, or clrculars, or took 
from the post office papers or writings connected with the furtherànce of 
such scheme. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 40, Post Ottice, § 55. 

Nonmàiiable matter, see note to 30 0. O. A. 86.] 

2. CkIMIKÀL LaW— DeGREÉ of PROOF— REASONABLE DOt'BT. 

In a criminal case, the burden îs oh the governmeut to establish défend- 
ant'» gullt beyond ail reasonable doubt by fuU and satisfactory proof ; a 
mère prépondérance of évidence being Insufficient. 

[Ed., Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law, S 
1266.] 



tJNlTED STATES V. DEXTER. 891 

3. Same— Reasonable Doubt. 

A reasonable doubt sufficient to entitle accused to an acquittai is not a 
mère possible doubt that is sought after in the évidence, or arises eut of 
sympathy or ingeuious suggestion not warranted by the évidence or lack 
of évidence, but sucli as naturally arises upon an impartial considération 
of ail the évidence. 

lEd. Note.^For cases in point, see Cent. Dig. vol. 14, Criminal Law, §§ 
1267, 1268.] 

4. Same— Othee Offenses— Showing Intent. 

In a prosecution for having devised a scheme or artifice to defraud, to 
be effected by means of the post office establishment of the United States, 
in violation of Bev. St. § 5480 [U. S. Conip. St. 1001, p. 3696], évidence that 
défendant knowingly deposlted In or sent through the mails letters, papers, 
and writlngs, other than those described in the indictment, to other per- 
sons for the purpose of carrying ont the alleged scheme, was admissible 
solely as benrlng on defendant's Intent and purpose in his transactions 
charged in the Indictment. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 14, Criminal Law, §§ 
830-832.] 

5. PosT Office— UsiNG Mails to DEPBAtJD— Time— Materiality. 

In a prosecution for devlsing a scheme or artifice to defraud, to be ef- 
fected through the post oflice establishment, the date of the alleged mail- 
ing of the dlfi'erent letters, papers, or vyrltings described in the indictment 
was not an essential élément of the offense ; it being sufficient that the 
letters, writings, clrculars alleged, or some of them, were deposlted or 
caused to be deposlted by défendant at any time wlthin three years next 
prier to the flnding of the indictment. 

6. Same— Scheme to Defb au d— Définition. 

A "scheme or artifice" to defraud, wlthin Rev. St. § 5480 [U. S. Comp. 
St. 1901, p. 3696], prohibiting the use of the post office establishment In aid 
of a scheme or artifice to defraud, is the formation of a plan, device, or 
trlck to perpetrate a fraud on another. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 40, Post Office, § 55.] 

Indictment Charging Violation of Section 5480, Rev. St. U. S. 
[U. S. Comp. St. 1901, p. 3696], as Amended. 

F. F. Faville, U. S. Atty., and J. A. Rogérs, Asst. U. S. Atty. 
E. V. Swetting, for défendant. 

REED District Judge (charging jury). The défendant, A. Ira 
Dexter, is charged by this indictment with having devised a scheme 
or artifice to defraud, to be efïected by means of the post office estab- 
Hshment of the United States. 

Section 5480 of the Revised Statutes of the United States [U. S. 
Comp. St. 1901, p. 3696], as amended, so far as material to the mat- 
ters charged in this indictment, is as follows : 

"If any person having devised or intending to devise any scheme or artifice 
to defraud, * * * to be effected by eitlier opening or intending to open cor- 
respondence or communication with any person, whether résident wlthin or 
outslde of the United States, by means of the post office establishment of the 
United States, or by inciting such other person or any person to open com- 
munication with the person so devlsing or intending, shall, In and for execut- 
Ing such scheme or artifice or attemptlng to so do, place or cause to be placed. 
any letter, paeket, wrltlng, clrcular, pamphlet, or advertlseraent in any post 
oflice, branch post office, or street or hôtel letter box of the United States, to 
be sent or dellvered by the sald post office establishment, or shall take or re- 
celve any sucli therefrom, such person so mls-uslng the post office establish- 
i7jent, shall upon conviction be punlshable," as prescribed in the section. 
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And offenses to the number of three, if committed within the same 
six calendar months, may be cliarged in the same indictment. 

You will observe, gentlemen, that this section provides, in substance, 
that if any person shall devise any scheme or artifice to defraud, in- 
tending to efl^ect the same by means of the post office establishment 
of the United States, and shall deposit or cause to be deposited any 
letter, packet, paper, writing, or circular in the United States mails, 
or shall incite another to open correspondence with him through the 
mails, or receive any such letter, packet, paper, writing, or circular 
from the mails in exécution of such scheme, then he is guilty of a 
violation of this section. The indictment against this défendant, up- 
on which he is being tried, is founded upon this section of the Revised 
Statutes, and is in three counts. Count 1 charges, in substance : That 
défendant in October, 1906, within the jurisdiction of this court, did 
devise a certain scheme and artifice to defraud one Phillip Ehret (and 
other persons to the grand jurors unknown) of large sums of money, 
to be effected by opening correspondence and communication with 
said Phillip Ehret (and said other persons) by means of the post office 
establishment of the United States, which contemplated use of said 
post oiïiçe establishment was a part of said scheme, and which said 
scheme and artifice was in substance as follows: That défendant in 
October, 1906, falsely and fraudulently represented and pretended to 
said Phillip Ehret that a Company described and called by the défend- 
ant as the "National Land Company of Algona, lowa," was engaged 
in securing lists of lands from the owners thereof, and procuring 
purchasers for and selling lands for the owners upon commission. 
That défendant was procuring lists of lands for said National Land 
Company, and that the company for its services in procuring pur- 
chasers for and selHng the lands so listed with it would charge a com- 
mission of one dollar per acre ; said commission to be paid to it only in 
the event that it found a purchaser for, and efïected a sale of, the land 
listed with it. That said land company would in a few days send to 
said Phillip Ehret an application or instrument in writing, which 
when signed and returned by said Ehret to the company would au- 
thorize said land company to sell the land of Ehret so listed with de- 
fendant, and to be described in said writing, at a priée to be named 
therein; and that in the event only that said company would effect 
a sale of the land, Mr. Ehret or person signing the writing was then 
to pay said National Land Company a commission ôf one dollar an 
acre for effecting such sale. It is then charged that in fact there was 
no such firm, company, or corporation as the "National Land Com- 
pany of Algona." That said name was a fictitious one only, and was 
used by défendant as a part of said scheme or artifice to defraud said 
Ehret, or other persons who might sign the writing to be sent them 
by défendant in the name of said National Land Company. That 
said land company was not engaged in the real estate business or in 
selling land upon commission, and that the défendant or said land 
company did not intend to sell the land of said Phillip Ehret, or oth- 
er persons who might list lands with said company, but intended only 
by such scheme and artifice to fraudulently obtain from said Ehret 
and other persons his and their signatures to, and the delivery to the 
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défendant of, a written agreement, which would provide that the per- 
sons signing the same should pay to the National Land Company of 
Algona, at Algona, lowa, the siim of one dollar per acre for advertis- 
ing only, the land of the party or parties signing such instrument, 
whether the land was sold or not. That défendant intended to effect 
such scheme and artifice to defraud said Phillip Ehret by opening cor- 
respondence and communication with him by means of the post office 
establishment of the United States, and that défendant did on or about 
October 13, 1906, in the name of said National Land Company of 
Algona, in furtherance and exécution of said scheme, open correspond- 
ence with said Phillip Ehret by depositing or causing to be deposited 
in the United States post office at Algona, lowa, the certain writing 
described and set out in said count of the indictment, inclosed in an 
envelope stamped with the requisite United States postage stamp, and 
addressed to said Phillip Ehret at Milford, lowa, intending that the 
same should be sent and delivered by means of the post office establish- 
ment of the United States. Count 2 is the same as count 1, except that 
it charges that the person to be defrauded by said scheme or artifice 
was one Herman F. Peters (and other persons to the grand jury un- 
known), and that the correspondence and communication with said 
Peters was opened by défendant in the name of said National Land 
Company about OctolDer 15, 1906, at Algona, lowa, in the same man- 
ner, for the same purpose, and by the same means as alleged in count 
1. Count 3 is the same as count 1, except that it charges that the per- 
son to be defrauded was one Charles K. Yost (and other persons to 
the grand jurors unknown), and that the correspondence with said 
Yost was opened by the défendant in the name of said National Land 
Company at Algona about September 19, 1906, in the same manner, 
for the same purpose, and by the same means as alleged in count 1. 
Each of thèse counts of the indictment, gentlemen, charges a distinct 
and separate offense àgainst the défendant, the essential éléments of 
which offense are: (1) That the défendant devised the scheme or 
artifice to defraud described in each of said counts; (2) that de- 
fendant intended to eflrect such scheme or artifice by opening corre- 
spondence or communication with the person named in each of said 
counts by means of the post office establishment of the United States, 
or by inciting such person to open correspondence with défendant in 
the name of the National Land Company of Algona, respecting such 
scheme or artifice so charged; and (3) that défendant, in furtherance 
and exécution of said scheme so charged, or in attempting so to do, 
did deposit or caused to be deposited in the United States post office 
at Algona, this state, the letters, papers, writings, and circulars, or 
some of them, as charged in said count, to be sent and delivered by 
the post office establishment of the United States, or did himself take 
or cause to be taken from the post office at Algona some of said papers 
or writings, as charged in said count. 

To this indictment the défendant answers or pleads that he is not 
gviilty, and thus dénies each and every essential of the offenses charged 
against him in said several counts of the indictment, and casts upon 
the government the burden of proving the same by évidence beyond 
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reasonable doubt, and that défendant is guilty of some one or more of 
said ofifenses. 

To enable you the better to détermine the guilt or innocence of de- 
fendant, it niay be well to state to you briefly the rules which govern in 
the trial of criminal causes. In such trials full and satisfactory proof of 
the guilt of the accused is required before he can be convicted. A mère 
prépondérance of évidence is not sufficient, unless it excludes ail reason- 
able doubt of his guilt. The burden of proof, therefore, is upon the gov- 
ernment in this case to prove by compétent évidence beyond reasonable 
doubt every essential élément or ingrédient, as before stated, that consti- 
tutes the offense charged against the défendant in one or more of the 
several counts of the indictment; and unless it has done so you should 
acquit him, for he is presumed to be innocent of the offenses so charged 
against him. is entitled to the benefit of such presumption, and it stands 
as his sufficient protection, unless it has been overcome or removed by 
évidence which satisfies you beyond reasonable doubt of his guilt of 
the offense charged in one or more of said counts of the indictment. It 
is not necessary to prove that he is guilty upon ail of the counts. If 
the évidence satisfies you beyond reasonable doubt, as before stated, 
that he is guilty of the offense charged in one or more of said counts, 
but not upon ail three, then you should convict him upon the count or 
counts of which you are so satisfied of his guilt and acquit him upon 
the others. If the évidence adduced by the government, unexplained. 
satisfies you beyond reasonable doubt that tîie défendant is guilty of 
one or more of the offenses charged against him, then you should con- 
vict him of such offense, unless he has adduced before you évidence 
which, with the presumption of his innocence, considered in connection 
with ail the other évidence in the case, raises in your minds a reason- 
able doubt of his guilt. If he has done this, then you should acquit 
him; but, if he has not, you should convict him, as before stated. The 
reasonable doubt, however, that will entitle the défendant to an acquit- 
tai is not a mère possible doubt, one that is sought after in the évidence, 
or one that arises from ingenious suggestions, not warranted by the 
évidence or the lack of évidence, nor one that arises oui of sympathy 
for the défendant or his family or relatives, but it must be one that 
arises naturall^? in your minds, upon a full, conscientious, and impar- 
tial considération upon your oaths as jurors of ail of the évidence be- 
fore you. If upon such a considération of ail the évidence your minds 
hesitate or waiver, are not honestly convinced of defendant's guilt of 
the ofifenses charged against him, or of some of them, then the doubt 
would be a reasonable one, and the défendant entitled to the benefît 
thereof, and should be acquitted at your hands. But if such considéra- 
tion of ail the évidence before you produces in your minds a firm convic- 
tion or settled belief of defendant's guilt of the offense charged against 
him in either count of the indictment, such a conviction as you would act 
upon in the more important affairs of life, then the proof is beyond rea- 
sonable doubt, and you should unhesitatingly déclare by your verdict 
that défendant is guilty^ of the offense charged in the count or counts o£ 
the indictment of which you are so satisfîed of his guilt. To warrant you 
in flnding the défendant guilty, gentlemen, you must be satisfied from 
the évidence beyond reasonable doubt: (1) That défendant knowingly 
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devised a scheme or artifice to defraud the person named in one or more 
of the counts of the indictment, as charged therein ; {2) that he intend- 
ed to eiïect or consummate siich scheme by means of the post office 
estabhshment of the United States; and (3) that in the exécution or 
carrying out of said scheme, or in attempting to so do, the défendant 
knowingly deposited or caused to be deposited in the United States 
post office at Algona, lowa, some of the letters and papers described 
in the différent counts of the indictment, intending that they should be 
carried and dehvered by the United States mail, and unless you are 
so satisfied, you should not convict the défendant. 

Testimony has been admitted before you showing the acts, déclara- 
tions, and conduct of the défendant with persons other than those 
named in either count of the indictment, tending to show that défend- 
ant knowingly deposited in or sent through the mail to such other per- 
sons, and received through the mail from them, other letters, papers, 
and writings than those described in the indictment. The défendant 
is not being tried for any other offenses than those charged in the dif- 
férent counts of this indictment; but such évidence of his transac- 
tions and cominunications through the mails with other persons than 
those named in the indictment was admitted for the purpose of throw- 
ing light upon his transactions with Mr. Ehret, Mr. Peters, and Mr. 
Yost, the parties named in the several counts of the indictment, and 
to enable you to détermine what his intentions and purposes were in 
his dealings with the persons so named ; that is, whether or not his 
intention and purpose was to knowingly devise a scheme or artifice 
to defraud either of the persons named in the indictment, intending 
to effect the same by the use of the United States mails, and you 
will consider the évidence of his transactions with the persons 
other than those named in the indictment for such purpose only. There 
is some évidence tending to show that Mr. Ehret, Mr. Yost, and Mr. 
Peters were in fact def rauded by the défendant by reason of having 
signed the agreements received by them, respectively. The défendant 
is not on trial for having received money or property from others 
through false or f raudulent pretenses — that is a matter that would not 
be within the jurisdiction of this court — but he is on trial for having 
devised a scheme or artifice to defraud, and for having used the mails 
of the United States with the unlawful intent and purpose of consum- 
mating that scheme ; and the offense is complète when it is proven be- 
yond reasonable, doubt that he has knowingly devised such a scheme or 
artifice to defraud, intending to effect the same by means of the post 
office establishment of the United States, and has deposited or caused 
to be deposited in the United States post office at Algona, lowa, a 
letter, packet, paper, writing, or circular described in the indictment 
in furtherance of that scheme, intending that the same shall be carried 
and delivered by the United States mails, though no person may hâve 
actually been def rauded by reason of such scheme. It would be im- 
material, therefore, if he did this, that no person was in fact defraud- 
éd. The statute is not designed to relieve any person from the effect 
or conséquences of the fraud perpetrated upon him, but it is for the 
purpose of protecting the United States mails from being used for the 
purpose of effecting such frauds, or for any other unlawful purpose. 
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The post office establishment is designed, in part at least, to afford easy 
and ready communication between those who may désire to use it 
for such purpose. It is not designed to enable one person to commit 
or perpetrate a f raud upon another by the use thereof , and it is to pre- 
vent the mails from being used for such unlawful purpose that this stat- 
ute was enacted, and it is the use of the mails to consummate or at- 
tempt to consummate such unlawful purposes that is forbidden and 
declared unlawful thereby; and he who uses or attempts to use the 
mails for such unlawful purpose is guilty of a violation of this stat- 
ute, even though he may not hâve actually consummated the fraud 
intended to hâve been perpetrated by him by such use of the mails. 

The dates alleged in the différent counts of the indictment upon 
which défendant deposited or caused to be deposited in the post office 
at Algona the différent letters, papers, or writings described in the 
indictment are not essential éléments of the offenses there charged 
against the défendant, and if you find that such letters, writings, cir- 
culars, or other papers, or some of them, were so deposited or caused 
to be deposited in said post offiee at Algona by the défendant at any 
time within three years next prior to the finding of the indictment, 
which was found June 13, 1907, that is sufficient, arid it would be whol- 
ly immaterial that défendant was not in Algona (in case you should 
so find) on the respective dates charged in the indictment, that he de- 
posited or caused to be deposited such papers or some of them in the 
post office at that place. 

Turning now to the essentials of the offenses charged against the 
défendant, and in your délibérations it would be well for you to con- 
sider them in this order: (1) Did the défendant devise a scheme or 
artifice to defraud either Mr. Ehret, Mr. Peters, or Mr. Yost, as 
charged in the several counts of this indictment? A "scheme" may 
be said to, be a design or plan formed to accomplish some purpose. 
An "artifice" may be said to be an ingenious contrivance or device 
of some kind, and when used in a bad sensé the word corresponds with 
"trick" or "fraud." Hence a "scheme or artifice" to defraud, within 
the meaning of this statute, would be to form some plan or devise some 
trick to perpetrate a fraud upon another. Did the défendant do this? 
You hâve heard the testimony, and heard it discussed before you by 
counsel of the respective parties, and it is for you to say urider ail. of 
the évidence what the purpose of the défendant was in going to and 
making the statements that you shall find from the évidence he did 
make to Mr. Ehret, Mr. Peters, and Mr. Yost, or to either of them, 
in regard to his own business or the business of the National Land 
Company, and his (the defendant's) connection with or relation to that 
company. Was it his purpose to lead them or either of them to be- 
lieve that there was such a company as the National Land Company 
engaged in finding purchasers for and sellingland upon commission 
for those who would list their land with that company, such com- 
mission to be paid only when a sale of the land was effected by said 
company, when in fact there was no such company, and then induce 
or lead either Mr. Ehret, Mr. Peters, or Mr. Yost, to enter into a 
written contract whereby they or either of them would agrée to pay 
to such company one dollar an acre for advertising their lands only, 
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without specifiying how or in what manner it should be advertised, and 
as soon as the advertisement was in some manner made, whether the 
'land was sold or net? If défendant did do this, that would be a 
scheme or artifice to defraud, within tlie meaning of this statute. It 
is for you to say under ail the évidence whether or not the défendant 
knowingly planned or devised such a scheme or artifice, and, if you 
find that he did, then (2) you will next détermine whether or not he 
intended to efïect such scheme or artifice by means of the post office 
estabHshment of the United States. If you find that he did, then (3) 
did he in the exécution of such scheme, or the attempt to do so, deposit 
or cause to be deposited in the United States post office at Algona, this 
State, at some time within three years next prier to the finding of this 
indictment, the letters, papers, or writings, as charged in the several 
counts of the indictment, or some of them, intending that such letters, 
papers, writings, or circulars so deposited should be carried and deliver- 
ed by the United States mails, or did he take from such post office any 
of such papers? If the évidence satisfies you beyond reasonable doubt 
of each of thèse essentials of the several offenses charged against de- 
fendant, then you should unhesitatingly find hini guilty upon that count 
or those counts of the indictment upon which you so find each of said 
essentials to be proven. 

Take the case, gentlemen, and give it your faithful and conscientious 
considération upon ail of the évidence before you, and say by your ver- 
dict whether or not the défendant is guilty upon the several counts 
of this indictment, or any of them. I shall send to you by the bailiff 
forms of a verdict, one of which you may use to express the finding 
that you agrée upon. When you retire, elect one of your number as 
foreman, and when you hâve agreed upon your verdict, hâve it signed 
by your foreman and return it into court. 

NOTE. — ^The jury returned a verdict of guilty upon each count of the in- 
dictment. 
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(District Court, D. Oregon. April 1, 1907.) 

No. 4,814. 

1. RaILROADS — INTERSTAI'E OOMilEBCE — EQUIPMENT OF OaES— SAFETY APPLI- 

ANOB ACT. 

Where, in a prosecution of an interstate carrier for violating the safety 
appliance act, in that the chains Connecting the coupler locli pins to the un- 
coupling levers were broken or entirely missing, it was no défense that 
there were other defects in the car, and that It was therefore Impractica- 
ble to repair the defects complained of without sending the car to the 
shops. 

2. SaME— ASOEETAINMENT OP DeFECTTS— NEGLIGENCE. 

In a prosecution of an Interstate carrier for violating the safety appli- 
ance act in operatii g a car on which the coupler chains were eitlier broken 
or missing, it was no défense that the car was moved by défendant with- 
out lïnowiedge of the defects. 

3. Same— Place of Repaies. 

Where a frelght car engaged in interstate traffic was defective when 
transported by défendant, in that the coupler chains were either broken 

154 F.— 57 
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or mîssing, such defect being capable of being readily repaired or re- 
placed at any stage in the journey without serious inconveaience or delay, 
the carrier was not entitled to delay the repairs until after the car had 
been taken to terminal yards for unloading, nor was it entitled to trans- 
port the car a considérable distance to Its car shops to make the repairs 

[I3d. Note. — Duty of railroad companies to furnish safe applianees, see 
notes to Felton v. Bullard, 37 C. C. A. 8.] 

On Demurrers to Answers. 

Action in two counts, instituted iinder the safety appllance act of Congress, 
to recover the penalties prescribed for a violation of the act. The first count 
charges the défendant with haviug hauled Union Pacific car No. 11,147, load- 
ed with coal, while being used in moving Interstate trafflc, from East 
Portlànd in the state of Oregon to Portland in said state, when the coupling 
and unconpiing apparatus on the A end and the B end of said car was ont 
of repair and inoperative, tlie chain Connecting the lock pin or lock block to 
the uncoupling lever being broken on the A end of said car, and the chain 
Connecting the lock pin or lock block to the uncoupling lever being misslng 
from the B end of said car, The second count is the same as the first, ex- 
cept It charges that the chain Connecting the lock pin or lock block on the A 
end of the car only was misslng. The separtue answer to the first cause 
allèges that the Oregon Railroad & Navigation Company delivered the car 
to the défendant at the latter's station in East Portland. and that défendant 
then moved the same with Its switch engine across the Willamette river and 
into the terminal yards of the Northern Pacific Terminal Company, so that It 
eould be unloaded and then ca,rried by défendant over its own tracks, a dis- 
tance of 13,150 feet, to its car shops, and tliere properly repaired. It further 
allèges that the car had thereon the foUowlng defects: 1 major lock block 
broken, 2 yoke rivets, 8 carry iron bolts, 1 brake beam safety chain tightened, 
and 1 uncoupling lever chain missing, thie latter item of which was commonly 
called an Interstate commerce defect; that whlle said car was thus eut of 
repair, without the knowledge or fault of the défendant, it was moved as 
aforesaid; "that this défendant did not then and there hâve at said terminal 
yards or elsewhere than at its said car shops as aforesaid any place for the 
convenient and orderly repalr of said car, and that it was and Is impracticable 
to refuse to receive said car so loaded as aforesaid and so defective as afore- 
said from said Oregon Railroad & Navigation Company at said East Portland 
station, and it was then and there impracticable to repair said car at any other 
place or time excepting at its said car shops as aforesaid, and until the said 
car was then and there unloaded of its contents so received as aforesaid." 
The separate answer to the second cause is tlie same as that to the first, ex- 
cept it is alleged tha^ the car had thereon the following defects: 1 yoke 
rivet, 2 draft springs, 1 brake, staffi bent, 1 brake beam safety chain tightened, 
and 1 uncoupling lever chain missing. The suffleiency of the answers in 
statenient of fact is challenged by demtirrer. 

Wm. C. Bristol, U. S. Atty. 
Wm. D. Fenton, for défendant. 

, WOLVERTON, District Judge. Briefly stated, the conditions un- 
der which the cars in question were moved by the défendant railroad 
cOmpany are as follows : The Une of the Oregon Railroad & Naviga- 
tion Company enters Portland from the east. Its junction with the 
Southern Pacific is at the latter's station in Êast Portland. The former 
Company owns and opérâtes repair shops on the east side of the 
Willamette river, distant from the junction approximately one mile; 
and the Southern Pacific Company likewise owns and opérâtes car 
shops on the same side of the river, two miles distant. The cars in 
question were taken up at the East Portland station, carried to and 
across the steel bridge spanning the Willamette river and into the 
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terminal company's yards, a distance of about one-half mile, and there 
delivered to the latter company. It is on account of this act of carry- 
ing the cars from the East Portland station into the terminal yards 
that the Southern Pacific Company is charged with an infraction of 
the safety appliance act. The défense is that it was impracticable for 
the Southern Pacific Company to do otherwise than it did in the way 
of getting the cars to its car shops, where the designated defects could 
be properly repaired. The question presented is whether such a dé- 
fense can be maintained. 

It should be noted that the government is not complaining of any 
defects other than one broken and two missing uncoupling lever cliains. 
The défendant was not called upon to answer except as to thèse. The 
additional defects shown by the answer are set up, no doubt, to in- 
dicate the necessity of. sending the cars to the repair shops before the 
repairs could be made. The answer does not say that it was imprac- 
ticable to repair the defects complained of without sending the cars 
to the repair shops, but to repair the cars in respect of the combined 
defects which the answer itself discloses. This is an évasion of the 
real issue. A combining of other car defects with the defects com- 
plained of can afïord no excuse for delaying the repairs requisite to 
a compliance with the law ; and for this reason alone the answers are 
wholly insufficient. However, the case has been presented as if the 
allégations of the answers were confined to the defects complained of, 
and it is upon this hypothesis that I will détermine the controversy. 

Some observations preliminarily. The spécifie purpose of the safety 
appliance act is pertinently voiced by its title, as follows: "To pro- 
mote the safety of employés and travelei- upon railroads." So the 
Suprême Court of the United States has s„_l: 

"The primary object of the act was to promote the public welfare by se- 
ciu'ing the safety of employés and travelers." Johnson y. Southern Pacific 
Co., 196 U. S. 1, 17, 23 Sup. Ot. 158, 161, 49 L. Ed. .363. 

So in Voelker v. Chicago, M. & St. P. Ry. Co. (C. C.) 116 Fed. 867, 
the court says: 

"The statutory requirement with respect to equipping cars with antoniatic 
couplers was enacted in order to proteet railway employés, as far as possible, 
from the risks incurred when engaged in coupling and uncoupling cars." 

In further interprétation of the act, the duty of the transportation 
companies has also been ascertained: 

"When companies, like the défendant in this case," says the court in Voel- 
ker V. Chicago, M. & St. P. Ry. Co., supra, "are engaged in interstate trafflc, 
it is their duty, under the act of Congress, not to use, In connection with 
such traiflc, cars that are not equipped as required by that act. This duty 
of proper equipment is obligatory upon the company before it uses the car 
in connection with interstate traffic, and it is not a duty which only arises 
when the car happens to be loaded with interstate freight." 

And Judge Whitson, in United States v. Great Northern Ry. Co. 
(D. C.) 150 Fed. 229, has carried the duty to the keeping of the equip- 
ment in suitable repair for use as designed by Congress. See, also, P. 
& R. Ry. V. Winkler, 4 Pennewill (Del.) 387, 56 Atl. 112. The utility 
of the act requires as much. Otherwise, it would prove to be of but 
little practical conséquence. 
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Now, it is urgeJ that the cars were so moved by the défendant Com- 
pany without knowledge of the defects, and that that fact ought to re- 
lieve it from liability. This is resting the case upon the degree of dili- 
gence observed by the défendant company in ascertaining the fact of 
the existence of the defects. But the proposition cannot be main- 
tained. The very question has been decided by Humphrey, District 
Judge, in United States v., Southern Ry. Co., 135 (D. C.) Fed. 122, 
wherein he says, with cogency and force: 

"The défendant asks. the court to hold, in effect, that they cannot haul the 
car in that condition, provided they liave Cailed to use diligence to discover 
its détective condition, but that, if tliey liave used due diligence, they may 
haul the car in its détective condition. In ail such cases it would be impos- 
sible for tlie offlcers of the government to détermine in advance whetlier a 
statute has been violated or not; but, before a prosecution could be properly 
instituted, they should go to the défendant company, ascertain what care 
it had used in regard to a certain car, détermine as a matter of fact and law 
whether the acts of the défendant constitutcd due diligence, and from 
that détermine whether a prosecution might be safely instituted. It is évi- 
dent that such a défense would take the very life out of the act in question, 
and render its enforcement impossible except in a few isolated cases." 

And it was specifically held that due diligence in keeping the coupler 
in proper repair was not an élément of défense. 

If such an act was not cause for défense in that case, lack of knowl- 
edge that the apparatus was defective would not constitute a défense in 
this. ■• The railroad companiés are charged, as I hâve shown, with the 
duty of hauling only such cars as are provided with automatic couplers 
in suitable repair, so as to be operative without the necessity of em- 
ployés going between the cars; and it would go far to subvert the 
law, and the purpose thereof, if they were permitted to say that they 
had no knowledge of the defect, and that therefore they were not liable 
vmder the act. The companiés must ascertain for themselves, and at 
their péril, whether or not they hâve taken up or are hauling cars with 
defective couplers. Their intention to do right does not relieve them. 
United States v. Great Northern Ry. Co., supra. I hold, therefore, that 
want of knowledge of the defects on the part of the défendant com- 
pany does not constitute a défense. 

The next question is whether the défendant company should hâve 
made the repairs before hauling the cars across the river and into the 
terminal yards. There are hère two phases of the question. One in- 
volves the condition that the couplers were capable of repair, in the re- 
spect that the law requires, without the necessity of taking the cars 
to the repair shops. If they were, there can be no further contention, 
because it would surely follow that the défendant should bave repaired 
the defects before moving the cars further upon their journey. I say 
further upon their journey, because the cars were yet in transit; the 
point of destination had not been reached; nor was it reached until 
they were set in at the place of unloading. The chain coupling the 
lock pin with the lever, is a very simple device, consisting of a few 
links of a small chain, easily attachable with the aid of light tools, and 
there exists no reason why it should not be readily repaired or replaced 
at any stage in the journey without serious or material inconvenience 
or delay. 
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But if I am in error as to the fact of the readiness with which the re- 
pairs can be made, then the other phase of tlie question arises, which 
is, whetlier the cars should hâve been taken to the car shops for re- 
pair before being carried to the terminal yards for unloading. It is 
urged that tlie court should take into considération the convenience and 
practicability of repairing the defects. To be understood, it should be 
said that the term "impracticable" is not employed in the answer to 
indicate that it was impossible to set the cars out and take them to the 
repair shops before carrying them on their journey; but that it was 
impracticable so to do, in the sensé that it would unduly impede and 
interfère with the transportation of freight by cars, and in spécial in- 
stances might resuit in loss to either the ship])er or carrier, or to both, 
as in the case where perishable goods were being transported. While 
Congress may hâve taken into considération, and presumably did, the 
inconvenience to railroad companies in providing equipment of the 
character hère under considération, and in keeping the same in repair, 
yet by its positive enactment it manifestly considered the safety of the 
brakemen and employés who are charged with the duty of coupling and 
uncoupling cars paramount; and, having made no exception in terms, 
the natural conclusion is that the act was intended to apply in ail cases 
where the cars were being used in moving Interstate traffic. Admitted- 
ly, if a breakage occurs between stations where repair shops are lo- 
cated, and the repair cannot be made without taking the car to such a 
place, the company cannot be held liable until it has had the opportunity 
of making the repair, and in that event it would be justified in hauling 
the car in the train to the succeeding station where such repairs could 
be made. This does not, however, give to the company the discrétion 
of carrying the car forward to repair shops at destination. If it were 
permissible to carry the car by one repair shop to another, where the 
repair could be more conveniently made, then it could, with equal pro- 
priety, be claimed that the car might be carried by and beyond two or 
more of such stations, and, indeed, to cover an entire journey from the 
Middle West to the Pacific seaboard. This would detract vitally from 
the utility of the law, as brakemen might, in the course of such a haul, 
be required to pass many times between the cars for the coupling and 
uncoupling of the particular car or cars with détective equipment. An 
illustration is afforded by what was donc in this case. After the cars 
were taken into the terminal yards, it was necessary to uncouple them 
to set them out for unloading, and to couple them again for transporta- 
tion to the Southern Pacific Company's car shops, with possibly other 
coupHngs and uncouplings to be made. So that the danger to the 
brakeman continued, and must needs hâve continued, until relieved by 
the proper repairs being made. I am constrained to the view, there- 
fore, that this is just the danger that Congress intended to relieve 
against by the adoption of the act, and that it is what the defendant's 
duty required it to relieve against by making the repair of the defects 
prior to taking the cars into the terminal company's yards. The short- 
ness of the haul does not alter the case. We may suppose that a defect 
existed while the car was being carried from beyond The Dalles, where 
the Oregon Railroad & Navigation Company has repair shops. It would 
hâve been a violation of the act for that company to hâve hauled the 
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cars from The Dalles to Portland without correcting the defect; and 
so it is, in like manner, a violation of the act for the Southern Pacific 
Company to take up the cars at East Portland and haul them for the 
distance of only a half mile, and there deliver them to a company whose 
duty it is to transact terminal business, where the chief work is in 
shifting cars from one train to another, and a vast amount of coupling 
and uncoupling is done, and the greatest danger is présent. To hold 
otherwise would defeat in large measure the paramount purpose and 
object of the law. 

The demurrers to the answers should therefore be sustained, and it 
is so ordered. 



WALLULA PAC. RY. CO. v. PORTLAND & S. RT. CO. 

(Circuit Court, E. D. Washington, S. D. Oetober 19, 190G.) 

No. 6. 

1. COTJKTS— FEDERAL OOUETS— JUBISDICTION — FEDEKAL STATUTES — CONSTKUC- 

TION. 

Wliere complainant, a Washington railroad company, had complied with 
ail the provisions of Act Gong. March 3, 1875, c. 152, § 1, 18 Stat. 482 [U. 
S. Comp. St. 1901, p. 1568], conferring on railroad companies duly organ- 
ized, etc., a right of way over the public lands of the United States, sought 
to restrain défendant railroad company, also incorporated under the laws 
of Washington, from trespassing on complainant's alleged right of way 
over public lands along the north bank of the Oolumbia river, on which 
complainant alleged it intended to construct its railroad in the future, the 
jurisdiction of the fédéral court was sustainable on the ground that the 
case iuvolved the construction of such fédéral statute. 

[Ed. Note. — Jurisdiction in cases involviug fédéral questions, see notes 
to Eailey v. Mosher, 11 C. C. A. 308 ; Montana Ore Purchasing Co. v. Bos- 
ton & M. Consol. Copper & Sllver Min. Ce, 35 C. C. A. 7.] 

2. PuBMC Lands— Railkoad Right or Way— Contest— Détermination of 

iNTBRion Department. 

Complainant had fully complied vyith Act Cong. March 3, 1875, c. 152, § 
1, 18 Stat. 482 [U. S. Comp. St. 1901, p. 1568], but the Secretary of the 
Interior had net given his approval nor acted upon the matter pursuant 
to the provisions of section 4 of the act. Held that, while not so ex- 
pressly declding, the rule apparently is that the approval of the Secre- 
tary is not necessary In order to pass the fee, or such title or estate as 
Congress intended to grant, and, in this view, there is a complète remedy 
by an action for possession, and equity cannot intervene when the remedy 
is adéquate at lavv'. Held, further, that if the statute is not subject to 
thls construction, and the approval of tlie Secretary is necessary to com- 
plète the grant, that the court is without jurisdiction to interfère, so long 
as the matter is pending before the Department, to any greater extent 
than is necessary to préserve the status quo pending the décision of the 
matter by that tribunal, the necessity for which in this case is not dis- 
closed by the bill. 

[Ed. Note. — Jurisdiction of fédéral courts in suits under public land 
laws, see note to Balley v. îlosher, 11 C. C. A. 314.] 

3. INJUNCTION— SUBJECTS OF RELIEF— WaSTE. 

The modem rule is that eue eut of possession, claiming title, may seek 
the ald of eqnity to enjoin acts which will work irréparable Injury to, 
or destruction of, the inheritauce, such as the cutting of timber, the re- 
moval of ores, or the like; but the ac-ts complained of do not bring the 
case within that rule. 



WALLULA PAC. RY. CO. V. FORTLAND & S. KY. CO. 903 

Ralph E. Moody, for complainant. 
James B. Kerr, for défendant. 

WHITSON, District Judge. Complainant and défendant are both 
corporations organized under the laws of this state. The object of 
the suit as set up in the amended bill of complaint is to prevent the 
défendant, by injunction, from trespassing upon a right of way over 
the public lands on the north bank of the Columbia river in this dis- 
trict, to which it claims to be entitled under the Act March 3, 1875. c. 
152, § 1, 18 Stat. 482 [U. S. Comp. St. 1901, vol. 3, p. 15G8]. The 
steps taken are set out in détail, from which it appears that full com- 
pliance has been made both with the requirements of the act and the 
régulations prescribed under it. It is alleged that the coni])lainant in- 
tends to use the right of way thus acquired by it upon which to con- 
struct a railroad, but that the défendant has unlawfully entered upon 
and is now engaged in building a railroad thereon, and threatens to 
continue the construction thereof, and to occupy said right of way, and 
to exclude complainant therefrom, which will defeat it of its right to 
build the railroad which it now has and had in contemplation when it 
compHed with the provisions of the act of Congress, which violation 
of its rights will resuit in irréparable injury. 

It is admitted that, unless a construction of this fédéral statute is 
essential to a décision of the case, the court is without jurisdiction ; 
but assuming, as it must be assumed for the purposes of the présent 
inquiry, and as the bill discloses, that the complainant is compétent to 
receive, is entitled to the benefits, and has strictly complied with the 
provisions of the act under which it claims, I concur in the conclu- 
sion reached by Judge Hanford in the Western district, where the iden- 
tical question was presented between the same parties, that the facts 
disclosed are sufficient to sustain the jurisdiction upon the ground that 
a fédéral question is involved. Mountain Vievi^ Mining & Milling Co. 
v. McFadden, 180 U. S. 535, 21 Sup. Ct. 488, 45 L. Ed. GôG ; Spokane 
Falls Railway Co. v. Ziegler, 167 U. S. 65, 17 Sup. Ct. 728, 42 L. Ed. 
79 ; Powell v. Brunswick County, 150 U. S. 433-440, 14 Sup. Ct. 166, 
37 L. Ed. 1134 ; McCune v. Essig, 199 U. S. 382, 26 Sup. Ct. 78, 50 
L. Ed. 237. 

It is Urged that the case presented is not one of équitable cognizance. 
This objection suggests three phases : 

First. If the survey and filing of the map vested the fee, or such 
title, easement, or estate as Congress intended to grant, in the com- 
plainant, then it is a légal, not an équitable, title, which should be as- 
serted in an appropriate action at law. In that view section 723 of the 
Revised Statutes [U. S. Comp St. 1901, p. 583] prohibits the Circuit 
Court from entertaining a cause in equity where there is a "plain, ad- 
équate and complète remedy at law." Section 1 of the act lias been 
held to be a grant in praesenti. Railway Company v. Alling, 99 U. S. 
463, 25 L. Ed. 438 ; Noble v. Railroad Company, 147 U. S. 166, 13 
Sup. Ct. 271, 37 E. Ed. 123. In commenting upon the Noble Case in 
Jamestown & Northern Railroad Companv v. Jones, 177 U. S. 130, 20 
Sup. Ct. 570 (44 L. Ed. 698) it was observéd : 
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•■Tliis case establishes tliat a railroarl company becomes speeifieally a gran- 
tee by filing its articles of incorporation and due proofs of its organization. 
uiider the same with the Secretary of tlie Interror. It was also so held by 
Mr. Secretary Vilas iu Daliota Central Railroad Co. v. Downey, 8 Land Dec. 
Dep. Int. 115." 

In that case, hovvever, the map had been approved by the Secretary 
of the Interior, while in the one at bar the approval is still in abeyance. 
In the hght of thèse authorities, and of the language of the act itself, 
while not expressly so deciding, I strongly incHne to the view that in 
complying with the requirements of the act the complainant fully ac- 
quiredthe right to enjoy its benefits. If this be correct, it has disclosed 
facts from which it follows that it has the naked légal title, and this 
precludes the remedy in equity upon the bill as framed, but 

Second. If the survey and filing of the map created an inchoate right 
only, and the approval of the Secretary of the Interior is required un- 
der section 4 of the act, and the matter must abide his détermination 
as to the sufficiency of the proceedings, and his approval must be 
awaited before whatever title or estate the act grants vests in the com- 
plainant, then we are met with the objection that it is not compétent 
for the courts to interfère with a matter of this character until it has 
been finally disposed of by the department. To render a décision while 
the matter is still pending in that tribunal would be assuming to do that 
which the court in Northern Pacific Railway Company v. Soderberg 
(C. G.) 86 Fed. 51, declined to do in this language : 

"This suit has référence to unsurveyed land, the minerai or nonminoral 
character of which has not yet been determined. This court therefore will 
not, at this time, ofller advice to the Land Department by deciding the ques- 
tion in advance." 

In adhering strictly to this rule, the Suprême Court, in Cosmos Co. 
V. Gray Eagle Co., 190 U. S. 301-315, 24 Sup. Ct. 860, 47 L. Ed. 1064, 
said: 

"Ooucluding, as we do, that the question whether the complainant has ever 
niade a proper sélection of land in lieu of the land relinquished, has never 
been décided by the Land Department, but is still properly before that de- 
partment, the courts cannot take jurisdictlon and proceed to décide such ques- 
tion theniselves. The government has provided a spécial tribunal for the dé- 
cision of such a auestion arising out of the administration of its public land 
laws, and that jurisdiction cannot be taken away from it by the courts. Unit- 
ed States V. Schurz, 102 U. S. 378, â95 (26 L. Ed. 1(57)." 

Third. The only remaining grounds upon which it can be contended 
that equity may intervené are that, so long as the matter is pending 
before the Department of the Interior, the status quo ought to be pre- 
served, or that one not in possession, but claiming title, can hâve the 
aid of equity to enjoin waste until the title can be tried. Thèse grounds 
are perhaps identical, at least they are referable to the same principle 
of law. 

It has been held that the cutting of timber upon lands the title of 
which is in dispute will be enjoined regardless of the defendant's 
solvency or ability to respond in damages. Wood v. Braxton et al. 
(C. C.) 54 Fed. 1005. In Lanier v. Alison and another (G. G.) 31 Fed. 
100, it was said that the ancient rule has been greatly modified, and 
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in cases where irrémédiable mischief is being clone or threatened, siich 
as the extracting of ores from a mine, or the cutting down of timber, 
an injvtnction will issue though the title to the premises be in litiga- 
tion. This principle was referred to by the Suprême Court in Cosmos 
Co. V. Gray Eagle Co., 190 U. S. 315, 24 Sup. Ct. 860, 47 L. Ed. 1064, 
where jurisdiction was denied, in the following language: 

"The bill is not based upon any alleged powor of tlie court to preveiit the 
takiug out of minerai from the land, peiiding the décision of the Land Depart- 
ment upon the rights of the complainunt, and the court has not been askrtl 
by any averments in the bill or in the prayer for relief to consider that ques- 
tion." 

Undoubtedly, that référence was made in view of the décision in 
Erhardt v. Boaro, 113 U. S. 538, 5 Sup. Ct. 566 (38 L. Ed. 1116), 
from which the following quotation is made : 

"This doctrine has been greatly modifled in modem times, and it is now a 
comnion practice, in cases where irrémédiable mischief is being done or 
threatened, going to the destruction of the substance of the estato, such as the 
extracting of ores from a mine, or the cutting down of timber, or the removal 
of coal, to issiie an injunction, though the title to the premises be in litigation. 
The authority of the court is exercised in such cases, through its préventive 
writ. to préserve the property from destruction pending légal proceedings for 
the détermination of the title." 

The modem rule clearly is that courts of equity are not impotent 
to protect one claiming to be the owner of real property, who is out 
of possession, from irréparable injury to the estate until such time as 
the légal title can be tried out. This doctrine was followed in Northern 
Pac. Ry. Co. v. Soderberg, supra, where an injunction was granted 
against the removal of granité from a quarry situate upon the land, 
pending a décision of the Land Department. And so cases might be 
multiplied holding to the same view. 

In this case the bill allèges that the défendant is in possession cori- 
structing a railroad and claiming title ; that the complainant desires 
to construct a railroad upon the same right of way. It is not alleged 
that the complainant is engaged in the construction of its road, nor 
that the légal title is being tried in any other tribunal, and that there- 
fore the aid of the court is sought to préserve the property intact to 
await the décision. Now, if the défendant should complète its rail- 
road before the complainant succeeds in establishing its title and re- 
covering possession of its property, then it would find thereon a rail- 
road which it might utilize, and it might be saved the expense of con- 
structing a line of its own. It is not alleged that the manner of con- 
struction being adopted by the défendant will be destructive of the 
estate to such an extent that the complainant cannot use it for the 
construction of its railroad. The inheritance is not being destroyed, 
as in the case of the removal of coal, precious metals, or the cutting 
of timber. The case therefore does not fall within the rule which com- 
plainant would invoke. 

Perhaps, a case might be presented where equity would afford re- 
lief, as in Sioux Citv & D. M. Ry. Co. v. Chicago, Milwaukee & St. 
Paul Rd. Co. (C. C.) 27 Fed. 770 ; but the allégations do not présent 
a State of facts similar to those under considération in that case. 
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The conclusion must be that the bill does not disclose a cause which 
entitles complainant to relief in equity, and the demurrer will accord- 
ingly be sustained, and the application for an injunction denied. 



MANUFACTURERS' PAPER CO. et al. v. ALI.EN-HIGGINS CO. 

(Circuit Court, D. Massachusetts. July 8, 1907.) 

No. 237. 

Corporations— Insolvency—Cheditoes or Stockiioldebs— Estofpel to Pré- 
sent Olaim. . 

A corix)ration being indebted to certain banlss to the amount of $40,000, 
and being unable to seeure more funds, a contract or reorganization was 
made between the corporation and the banljs, by vvhieh it was agreed 
that claimants, tbree of the dlrectors of the corporation, should talie up 
$40,000 of the notes held by the banliS, and that in considération thereof 
the corporation should issue to them preferred stoclî; for such amount, 
and that a trust company, havtng sueceeded to the rights of one of the 
banks, should then advance on the corporation's demaud notes and receive- 
ables amounts not exeeeding $50,000, and that until the advances of the 
trust company were repaid the banlis would not press for paj'uient of the 
company's indebtedness. ïhis arrangement was completed. The preferred 
stock was issued and voted. The trust company advanced further funds, 
and other ereditors becanie su^ch on the faith of the reorganization, but 
the preferred stock issued was invalid for failure to compl.y with Aets 
Mass. 1903, p. 427, c. 437, § 14, requirlng the flling of a certificate of such 
issue within 30 days after it was made. lielcl, that it was the duty of the 
claimants uuder the agreement to see that the stock was legally issued, and 
that tbey were estopped after the failure of the corporation to claim that 
they were .ereditors to the amount of the claim so paid, and not stoek- 
holders. 

Storey, Thorndike, Palmer & Thayer, for plaintiff. 

Charles E. Shattuck, for défendant. 

George S. Taft and John M. Thayer, for ereditors. 

George S. Dewey, for Graton and others. 

Frank Bulkeley Smith, for Worcester Trust Company and others. 

COLT, Circuit Judge. Upon a ereditors' bill brought by thèse com- 
plainants, a receiver was appointed of the Allen-Higgins Company, 
défendant. Shortly afterwards Henry C. Graton, John C. Machines, 
and Albert W. Gi'fïord filed claims aggregating $40,000 against the 
défendant, which were disallowed by the receiver. The case was then 
sent to a master to hear the évidence and to report upon the question 
whether the claimants were entitled to be included as ereditors of the 
défendant and to participate in the distribution of the assets. The 
master disallowed the claims, and the case is now before the court on 
exceptions to the master's report. 

The report is as foUows : 

"Ail of the facts upon which my findlngs are based were agreed and sub- 
mitted in the form of an agreed statement of facts, with certain exliibits at- 
taclied thereto. 

"Tliis agreed statement of facts, with the exliiltits attached, is flied bere- 
^YitU. .■iiid, in so far as may be, is made a part bereof. 

".\n exauiination of tlie facts shows that on November 25, 1903, the thr«'(! 
<'lniniiints were stoekholders and directors of the Allen-Higgins Company. In 
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the fall of 1903 the company was in great need of inoney with which to carry 
on its business. Tlie Citizens' National Banlî of Worcester liad discounted ail 
the notes of the company with the exception of notes on which the three 
claimants were accommodation indorsers to the amount of .$40,000 herein- 
after mentioned, and notes to the amount of $7,000 held by the Quinsigamond 
National Bank. The tirst-named bank had gone into liquidation, transferring 
its business to the Worcester Safe Deposit & Trust Company. Neither the 
trust company nor the Quinsigamond National Bank were willing to further 
discount the notes of the company. Under thèse circumstances, to obtain the 
money required for operating expenses, an agreement, dated November 25, 
1903, was entered into. This agreement, which is set forth in full in tha 
agreed statement of facts, provided that Graton, Macinnes, and Gifford 
should pay and take up the $40,000 of notes above mentioned, and that in 
considération thereof the company should issue to them its preferred stock at 
par to the amount of $40,000; that the trust company should advance upom 
the demand notes and receivables of the company amounts not exceeding a 
total of $50,000 ; and that, until the advances of the trust company were fully 
repaid, the two banks would not press for payment of the company's indebt- 
edness to them. 

•'The agreement, if carried out, would supply the company with ready 
money with which to carry on its business without materiaily increasing its 
pecuniary liabilities. It was hoped that the money thus provided would enable 
the company to eventually meet ail its obligations. 

"In pursuanee of the agreement, the Worcester Safe Deposit & Trust Com- 
pany loaned the Allen-Higgins Company varions sunis of money, and the liq- 
uidating agents of the Citizens' National Bank and the Quinsigamond Na- 
tional Bank continued to hold obligations of the AUen-Higgins Company, and 
did not press for payment thereof, and the three claimants, Graton, Gifford, 
and Hacinnes, advanced and paid for the company the $40,000 of notes above 
mentioned. 

"One year later, on November 25, 1904, $40,000 of first or spécial preferred 
f*toek was authorized by the stockliolders of the AUen-Higglns Company to 
he issued to the said Graton, Gifford. and Macinnes in payment of the com- 
pany's indebtedness to them arisiug from their having paid the said $40,000 
of notes. Certificates for this stock were prepared and issued to the three 
<'laimants as follows: 134 shares to Graton, 133 shares to Gifford, and 133 
shares to Macinnes. 

"At the same meeting at which the new stoclc was authorized, a new boai'd 
of directors was elected, a majority of which board consisted of officers of or 
of persons representing the Worcester Safe Deposit & Trust Company. Gif- 
ford and Macinnes were re-elected directors, but Graton, who had been a 
director up to that time, ceased to be an officer of the company. 

"The Allen-Higgins Company was a Massachusetts corporation, and in 
order to properly issue the $40,000 of stock authorized as above it was neces- 
sary to comply with section 14 of chapter 437, page 427, of the Acts of the 
Massachusetts Législature of 1903. This statute provides, amongst other 
things, as follows: 

" 'Stock may be issued subséquent to the issue of stock certifled by the ar- 
ticles of organization if a certiflcate is prepared within thirty days after the 
date when the issue of such additional stock has been authorissed, and is 
signed and sworn to by the président, treasurer and a majority of the di- 
rectors. * * » No issue of stock subséquent to the issue of stock certifled 
by the articles of organization sliall be lawful untll said certiflcate shall bave 
been flled in the office of the Secretary of the Commonwealth as aforesaid.' 

"The provisions of the statute were not complied with by the company, in 
that no certiflcate was prepared and flled as required, and I therefore flnd 
that the $40,000 of flrst preferred stock held by the claimants has never been 
legally issued and is void. 

"On March 8, 1900. a receiver was appointed for the company, and shortly 
thereafter the three claimants flled proofs of clalms with the receiver aggre- 
gathig $40,000. alleging that they had paid notes of the company, on which 
they were accommodation indorsers, amounting to $40,000, and surrendering 
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or ofPering to' surrender tlie invalid certiflcates with wliich the company had 
attempted to pay them. 

"The question to be denided is whether or not they are now entitled to be 
included as creditors of the coinpauy and participate In the distribution of as- 
sets. 

"As between the company and the elaimants, the latter would clearly be en- 
titled either to reseind the nsreement of November 25, 1903, and recover baok 
the nioney which tliey liad paid on the company's aceount or recover tlio val- 
ue of the stocli in an action of damages, provided the rights of third persons 
were not imperiled. 

"It vsras claimed by the elaimants that the letters shown as Exhibits 2 and 
S, attached to the agreed statement of facts, constituted a new agreement, tak- 
ing the place of the agreement of November 25, 1003. I am not able to come 
to thls conclusion. The letters extended or enlarged the November 25th agree- 
ment, but did not annul it. 

"It was the duty of the elaimants, as parties to the agreement of November 
25th. an agreement devised in their interests, to see to it that the stock issned 
in the furtherance thereof was legally issued, not merely to protect their own 
interests, but especially to protect the interests of those who, relying upon 
them, advanced money or gave crédit to the company or forebore to press 
for payment of the compahy's obligations. The facts with the exhibits show 
that obligations were incurred to the Worcester Trust Company, renewals 
and extensions obtained from the Citizens' National and Quinsigamond Na- 
tional Banks, and merchàndise indebtedness incurred on the basis of the can- 
cellation of the $40,001) of notes by the elaimants and the issue to them of 
flrst preferred stock to the amount of $40,000. 

"In May, 1905, a full report of the finances of the company was snbmitted 
to the stockholders, in which report the conversion of $40,000 of indebtedness 
into spécial preferred stock was set out. This report was signed by the 
elaimants Gifford and Macinnes and the other directors. At the stockholders' 
meeting called to consider the report ail three elaimants took part, and a 
commlttee of five was appointed from the stockholders to consider and report 
on the condition of the company and the best plan of procédure. Graton and 
Gifford were members of this commlttee. On January 1, 190fi, the commlttee 
reported. In the meantime, on July 17, 1905, the company flled its aunnal cer- 
tificate of condition with the commlssioner of corporations, signed by four di- 
rectors, but by no one of the elaimants, showiug the $40,000 increase of ita 
capital stock. This was the only public certificats filed in which référence 
was made to the $40,000 preferred stock. On Febriiary 2. ItKXÎ, a spécial 
meeting of stockholders was called, and each stockholder was furnished 
with a printed statement of the condition of the company in which the $40,- 
OOO of first preferred stock was set out as one of the capital liabilities. 
On February 20, 1906, a meeting of the stockholders were held in pursuance of 
the call of February 2d, and ail three elaimants were présent in person or by . 
proxy, and ail three voted on their flrst preferred stock. 

"The company was placed In the hauds of the receiver on Mardi 8, 1906. 
No one of the elaimants had actual knowledge of the irregularities in the is- 
sue of the flrst preferred stock nntil about the time of the receivership. 

"On May 10, 1906, the assets of the company were sold at public auction 
under decree of this court for a sum not suflicient to pay the indebtedness of 
the company. 

"At no time prior to the appointment of the receiver did either of the 
elaimants make any claim inconsistent with their position as first preferred 
stockholders; but, on the contrary, they held themselves out to be tlie owners 
of the flrst preferred stock legally issued in accordauce with the agreement 
of November 25, 1903. Relying thereon, the two national banks forebore to 
press their claims, the trust comi)any advanced large sums of money, and 
other indebtedness was incurred. The elaimants now seek to obtain, at the 
expense of the creditors of the company, an advantage which they would not 
hâve had had the statutory reciuirements been complied with at the time the 
stock was issued, or, in other words, to place themselves in a better position 
than the one which they voluutarily assumed wheu they entered into the agree- 
ment of November 25, 3903, by taking advantage of what appears to hâve 
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been inadvertence or carelessness on tlieir own part as well as on tlie part of 
the eompany's officers. 

"I riile that they are stopped from so doing, and find that tlieir claims were 
properly disallowed by tlie receiver." 

The agreement of November 35, 1903, reads as follovvs: 

"Agreement for the reorganization of tlie Allen-Higgius Company, dated 
November 25, 1903. by and between the Cltizens' National Bank, the Quinsi- 
gamond National Bank, the Worcester Sat'e Deposit & Trust Company, John 
O. Macinues, Henry C. Graton, A. W. Gifford and otlier stookholders and di- 
rectors of the Allen-Higgins Company. 

"First. The Citizens' National Bank and the Quinsigamond National Bank, 
the liolders of certain obligations of said Allen-Higgins Company, includlng an 
obligation eridenced by bonds of the par value of thirty-flve thousand ($35,- 
000) dollars secured by a first mortgage on the property of said Allen-Higgins 
Company, in considération of the promises herein contained of the other par- 
ties to this agreement, agrée to hold their obligations, notes, bonds and claims 
and not without the consent of the Worcester Safe Deposit & Trust Company 
in any way to attempt the enforcement or collection of the saine or the fore- 
closure of said mortgage until the sums advanced to said Allen-Higgins Com- 
pany by the Worcester Safe Deposit & Trust Company, under the provisions 
hereof, are paid in full; to the end that the claims of said trust company for 
said advanees shall be a flrst charge on the whale property of said AIlen-Hig- 
gini9 Company précèdent to said mortgage and entitled to priority over said 
bank's claims. 

"Provided, hovrever, that -when said advanees for moneys loaned as provid- 
ed herein by the Worcester Safe Deposit & Trust Company to said Allen-Hig- 
gins Company are paid in full, then the riglits of said Citizens' National Bank 
and the Quinsigamond National Bank in respect to their said obligations are 
restored and of elïect as i£ this agreement liad not been niade. But until the 
repayment to said Worcester Safe Deposit & Trust Company of the sums of 
money advanced hereunder, the said Citizens' National Bank and Quinsiga- 
mond National Bank agrée that the claim of said Worcester Safe Deposit & 
Trust Company shall be preferred over their claims, whether sec-ured or un- 
secured, and paid in full, either out of the income of said Allen-Higgins Com- 
pany, or, in case of liquidation, out of its assets. 

"Second. Said Macinnes, Graton, and Gifford, being the indorsers upon 
forty thousand ($40,000) dollars of the notes of said Allen-Higgins Company, 
agrée to pay and take up said notes and to receive from said Allen-Higgins 
Company in exchange therefor forty thousand ($40,000) dollars in the prefer- 
red stock of said Allen-Higgins Company, to be issued as hereinafter pro- 
vided. 

"Third. The Allen-Higgins Company agrées to issue four hundred (400) new 
shares of its preferred stock of the par value of one hundred ($100) dollars 
each to said Macinnes, Graton, and GifCord in exchange for the notes of said 
company for a like amount. And the stockholders of said company, parties 
hereto, agrée to cause to be issued said stock and do hereby irrevoeably con- 
stitute and appoint Chandler Bullock, Esq., or George A. Smith, or both, our 
attorneys to represent us at any meeting of the stockholders of said company 
to be called to carry into efCect this provision. 

"Fourth. The Worcester Safe Deposit & Trust Company agrées that it will 
loan to said Allen-Higgins Company a sum not exceeding flfty thousand (830,- 
OOO) dollars upon the demand notes of said comi)any aud upon said eompany's 
recel vables, provided, however, that said loaiis and any renowals thereof or 
substitutions therefor to said Allen-Higgins Company are and beeome an ab- 
solute first claim, exclusive of inerchandise and labor indebtedness against 
the assets of said corporation as herein provided. 

"Fifth. The said Allen-Higgins Company and its officers and directors here- 
in covenant and agrée with the other parties to this agreement that the bond- 
ed mortgage indebtedness outstanding against said Allen-Higgins Company 
does not exceed the sum of thirty-flve thousand ($35,000) dollars, and that the 
other debts and obligations of said company, exclusive of said bonded mort- 
gage indebtedness, do not exceed $175,000.00. And said directors and stock- 
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liolders, parties hereto, further agrée with the other parties to tliis agreement 
tliat no dividends upon any of tlie capital stocli of said company, outstanding 
or to be issued, shali be paid until tbe repayment to tlie Worcester Safe De- 
posit & Trust Company of its loans made uuder the provisions of tliis agree- 
ment to .said AUen-Higgins Company. And they do furtber agrée to deposit 
with the Worcester Safe Deposit & Trust Company of said Worcester, their 
stock in said Allen-Higgins Company, granting to said trust company full 
power and authority to represent them and to vote said stock at any and ail 
meetings of said corporation until said repayment to the Worcester Safe De- 
posit & Trust Company. 

"And said Macinnes, Graton, Gifford, and Chandler Bullock furthermore 
agrée, if said trust company désire to remain on the board of directors of said 
corporation. 

"Sixth. Thèse agreements are mutually dépendent one upou the other. 

"Seventh. The Worcester Safe Deposit & Trust Company, pledgee of the 
claims, collatéral, and securities of the Citizens' National Bank of Worcester, 
at the request of said bank, hereby assents to and accepts the terms and pro- 
visions of the f oregoing agreements." 

It is only necessary to consider the claimants' first, fifth, and sixth 
exceptions : 

"(1) They exeept to the finding In paragraph 3, on page 4 of report, that it 
was the duty of the claimants, as parties to the agreement of November 2ôth, 
an agreement devised in their interest, to see to it that the stock issued in the 
furtherance thereof was legally issued, not merely to protect their own inter- 
ests, but especially to protect the interest of those who, relying upon them, 
adyanced money or gave crédit to the company or forebore to press for pay- 
ment of the company's obligations." 

"(5) They exeept to the fiuding In the next clause in the same paragraph, 
that 'the claimantis now seek * • * to place themselves in a better posi- 
tion than the one which they voluntarily assumed when they entered Into the 
agreement of November 25, 100.3, by taking advantage of what appears to 
hâve been inadvertence or carelessness on their own part' 

"(6) They exeept to the flnding iii the last paragraph of the report, the rul- 
ing that they are estopped from so doing, and the finding that their claims 
were properly disallowed by the receiver." 

Upon full considération of the facts presented in this record, I 
agrée with the findings of the master: First, that it was the duty of 
the claimants under the agreement of November 25, 1903, to see that 
the stock was legally issued ; second, that the claimants cannot now, 
af ter the banks hâve in good faith carried out the agreement, take ad- 
vantage of what appears to bave been their own inadvertence or care- 
lessness, and thereby place themselves in a better position ; and, third, 
that the claimants are now estopped from so doing, and that there- 
fore their claims were properly disallowed by the receiver. 

If the power had been absolutely wanting in the défendant com- 
pany to issue this stock under the laws of Massachusetts, the case 
might havç assumed a différent aspect. Scovill v. Thayer, 105 U. S. 
143, 149, 26 L. Ed. 968. But hère the increase was within the power 
of the corporation, and the irregularity was simply in the steps taken 
to efifect the increase as provided by law. Scott v. Deweese, 181 U. 
S. 202, 21 Sup. Ct. 585, 45 L. Ed. 822 ; Handley v. Stutz, 139 U. S. 
417, 11 Sup. Ct. 530, 35 L. Ed. 227 ; Pullman v. Upton, 96 U. S. 328, 
24 L. Ed. 818 ; Chubb v. Upton, 95 U. S. 665, 24 L. Ed. 523 ; and 
Upton V. Tribilcock, 91 U. S. 45, 23 L. Ed. 203. Under the rule laid 
down in thèse cases, the claimants are clearly estopped from now set- 
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ting up the invalidity of the stock in question as against the creditors 
of the défendant company. This conclusion renders it unnecessary 
to consider the exceptions of the Worcester Trust Company. 

The claimants' exceptions to the master's report are overruled. 



VON THODOROVICH v. FRANZ JOSEF BENEFICIAL ASS'N. 

(Circuit Court, B3. D. Pennsylvania. July 12, 1907.) 

No. 29, April Session, 1907. 

1. Injunction— Personal Rig.hts— Personal Pbivacy. 

The rigbt of the emperor of Austria-Hungary to restrain a bénéficiai as- 
sociation, doing business in the United States, from using his name and 
portrait in advertising its business, because such use is offensive to the em- 
peror, is Personal to him, and cannot be availed of in a suit in the fédéral 
court for such relief by the impérial and royal consul of such country re- 
sidiug in the United States. 

2. Consuls— Protection of Aliens — Rights of Consul— Tkeaties. 

Under Austriau treaty of June 27, 1871, providing that consuls gênerai, 
consuls, vice consuls, and consular agents of the two countries, in the ex- 
erci.se of tlieir duties, may apply to the authorities vvlthiu their district 
for the protection of the rights of their countrymen, the impérial and royal 
consul of Austria-Hungary is entitled to maintain a suit in the fédéral 
courts to restrain a Pennsylvania bénéficiai association from using the 
name of the Austrla-Hungarian emperor as a part of its corporate name 
and his portrait as a part of its advertising literature for the false and 
fraudulent purpose of indueing subjects of the emperor résident in the 
United States to believe that the association is conducted under the cus- 
toms of their home country, and that their emperor is identified with 
and a patron thereof. 

3. Tnjuncxion — Gbounds — Fbaud — Corporate Name. 

Wliere a bénéficiai association uses the name and portrait of the em- 
peror of Austria in connection with the association, for the pnrpose of de- 
ceiving ignorant immigrants and leading tlieni to believe tliat the asso- 
ciation is under the spécial patronage of the emperor, and there are 
other fraudulent misstatements as to the origin and finaucial standing of 
the Company, iucluding a picture of an imposing building lu a large city 
alleged to be the home office of the association, whereas, défendant occu- 
pies tsvo small furnished rooms. an injunction wlU be granted restralning 
the use of tlie name and portrait of the emperor and from doing auything 
teuding to induce the public to believe the business carried on b.y the as- 
sociation has any relation, officiai or otherwise, with the emperor. 

In Equity. On motion for preliminary injunction. 

Adolph Eichholz, for plaintitï. 
Henry J. Scott, for défendants. 

ARCHBALD, District Judge.^ This is a bill brought by the impérial 
and royal consul of Austria-Hungary, located at Philadelphia, to re- 
strain the défendant company, its officers and agents, from making 
use of the name or portrait of the Emperor Franz Josef, or from 
representing or doing anything to induce the belief that the business 
conducted by the company has any officiai or other relation with such 

1 Specially assigned. 
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emperor. The company was incorporated in 1887 by the court of com- 
mon pleas No. 2, of Philadelphia, as a bénéficiai association, under 
the gênerai corporation act of the state of Pennsylvania of April 29, 
1874 (P. L. 73), which, among other things, allows (section 2) the 
formation of corporations for "the maintenance of a society for béné- 
ficiai or protective purposes to its members, from funds collected there- 
in ;" aiid it was subsequently merged with the Panonia Bénéficiai As- 
sociation, thereafter apparently losing its identity and ceasing to exist 
as a separate organization. Within the last year, however, in some 
way which is not disclosed, the individual défendants, who are its 
officers, hâve got hold of the charter and are carrying on a life In- 
surance business under it, soliciting the patronage of persons of Ger- 
man, Hungarian, Polish, and Slavish birth, who hâve emigrated to 
the United States from Austria-Hungary, and are subjects of the Em- 
peror Franz Josef; it being represented to them, in that connection, 
that the association is under bis spécial patronage and bas his impérial 
sanction and concern, of which the use of his name to designate the 
association, and the adoption of his portrait as a part of the corporate 
seal, is a direct assurance, according to the customs of the country 
from which they come. National feeling and loyalty to the emperor 
are thus played upon to further the business of the association, the 
deceptive and fraudulent character of which, as it is claimed, is evi- 
denced not only by thèse misstatements, but by others as to its original 
_ organization, âge, and présent financial standing, in line with which 
the imposing building of the Liverpool, London & Globe Insurance 
Company, on Walnut street, Philadelphia, where the défendants oc- 
cupy two small and scantily furnished rooms, is pictured and palmed 
off as the home office of the association. Feeling that his country- 
men are being deceived and cheated and are in need of his assistance 
and protection, the présent bill bas been filed, and an injunction is 
sought by the consul to put an end to thèse practices. 

The right of the consul to intervene in this way is challenged upon 
several grounds. The whole basis of the bill, as it is said, is the use 
of the emperor's name, which, except sentimentally, is no concern 
of the consul ; the breach of privacy involved, if any, being a personal 
matter, which the emperor himself must go about to redress, and not 
the consul. And against this, moreover, as it is claimed, equity will 
not relieve even as to an ordinary individual (Robertson v. Rochester 
Folding Box Co., 171 N. Y. 538, 64 N. E. 442, 89 Am. St. Rep. 828, 
59 L. R. A. 478 ; Atkinson v. Doherty & Co., 121 Mich. 372, 80 N. W. 
285, 46 E. R. A. 219, 80 Am. St. Rep. 507), much less one standing in 
the public eye like the emperor. Corliss v. Walker Co., 57 Fed. 434, 64 
Fed. 280, 31 L. R. A. 283. But without assentingto ail that is so said, 
it is correct to the extent, that, if the use of the emperor's name, in con- 
nection with the défendant association, is offensive to the emperor or his 
subjects, it is not for the consul to remedy it. The Anne, 3 Wheat. (U. 
S.) 435, 4 L. Ed. 428. But that is not material, not being the basis of 
the présent bill. The Consul, in other words, does not come into court 
in the name or on behalf of the emperor. He is hère professedly and 
distinctly to prevent the misleading and defrauding of his countrymen, 
and for this he has express sanction. By treaty between the E'nited 
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States and the emperor of Austria ratified June 27, 1871, it was, among 
other things, provided that: 

"Consuls gênerai, consuls, vice-consuls, or consular agents, of tlie two coun- 
tries, may In the exercise of tlieir duties, apply to the authorities witliin their 
district, whether fédéral or local, judicial or executive, * * • for the pur- 
pose of protecting the rights of their countrymen." 

The présent suit, therefore, if sustained by the facts, is entirely 
justified. And as bearing upon this, it may be noted in passing that 
this court some two years ago entertained a somewhat similar bill un- 
der this treaty provision. 

That the parties who are in control of the défendant association 
are making deceptive use of the Emperor Franz Josef's name and 
portrait, for the purpose of inducing people of Austria-Hungarian 
nationality to deal with them, is clearly shown by the affidavits, and 
is not denied. Not only is national sentiment thus appealed to in 
exploiting the business, which, within proper Hmits, may not be repre- 
hensible, but direct représentation is made that the association is un- 
der the particular patronage of the emperor, which is known to be 
untrue, but to which, according to what is testified, the use of his 
name and portrait gives credence among thèse people; neither being 
admissible by the laws of the country from which they corne, except 
by express impérial consent. This of itself is suggestive of dishonest 
purposes, but might not, standing alone, be sufficient to lay hold of, 
if a legitimate and responsible business was being conducted. But 
this is not the fact. As a bénéficiai association, to say no more, the 
défendants hâve no right to go into life insurance, which is altogether 
différent. Commonwealth v. National Mutual Aid Association, 94 
Pa. 481; Commonwealth v. Equitable Bénéficiai Association, 137 Pa. 
412, 18 Atl. 1112. And while the insurance department of the state 
may be relied upon to remedy this, when once its attention bas been 
called to it, in the meantime ignorant immigrants are liable to be de- 
ceived into investing their money upon expectations, which hâve little 
chance, if indeed they ever were intended to be realized. Ignorant of 
the laws and customs of the land, and coming from a country where 
they are materially différent, they need the assistance of some one 
upon whom they can rely to take measures such as this to protect 
them against imposition, and it is for this, among other things, that 
the treaty evidently provides. If arrested or imprisoned, there can 
be no question as to the right, as well as the duty, of the consul to 
intervene in their behalf; and it is but little less important that he 
should do so where their scanty and hard-got earnings are at stake. 

It is true that the association bas not failed as yet to fulfill its un- 
dertakings, nor, so far as appears, bas any complaint with regard to 
it been made ; and in confining the relief sought to restraining the use 
of the emperor's portrait and name, which only goes to a part of the 
mischief donc, there may be a suspicion that the consul, after ail, is 
more zealous in behalf of his impérial master than those whose cause 
he professes to espouse. But, starting out, as the association does, 
and making use of deceptive agencies, as those in charge of its affairs 
hâve shown themselves ready and willing to do, the fraud is so mani- 
154 F.— 58 
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fest that it is not necessary to wait until actual injury has been donc, 
which would only afford very imperfect relief. And while the use of 
the emperor's name is only one of the means employed, and if inno- 
cently used there would be no particular ground for complaint, yet 
it is by far the most important one ; and perverted, as it is, and lending 
itself, as it unfortunately does, in the control of unscrupulous parties, 
to the serious déception practiced in this case, the only safety is in 
compelling it to be completely dropped. And if there is occasion for 
requiring this upon the facts shown, the sentimental motive, if any, 
of the plaintiff, is of no particular concern. This does not prevent the 
défendants, as it will be noted, from continuing their business, what- 
ever it may be, provided they do so under another name, which is 
easily obtained. Nor does it matter that the name which they hâve 
was given them by charter. The courts do not hesitate to restrain the 
use of corporate names, where they are the means of working injury. 
American Glay Mfg. Co. v. American Clay Mfg. Co., 198 Pa. 189, 
47 Atl. 936; Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 16 
Sup. Ct. 1002, 41 L. Ed. 118 ; Charles S. Higgins Co. v. Higgins 
Soap Co., 144 N. Y. 463, 39 N. E. 490, 27 L. R. A. 42, 43 Am. St. 
Rep. 769 ; Van Houten v. Hooten Cocoa Co. (C. C.) 130 Fed. 600. 
The way out of it is to amend the name. 

And now July 13, 1907, after due hearing, it is ordered and decreed 
that a preliminary injunction issue, restraining, preventing, and pro- 
hibiting the said î^'ranz Josef Bénéficiai Association, William R. Evans, 
Julius Bâcher, Victor Steinberg, and Samuel Steiner, their agents, rep- 
résentatives, and employés, from employing, using, printing, or having 
printed or impressed, upon any letter heads, cards, certificates or other 
literature or printed matter, either the name, profile, or portrait of Franz 
Josef, emperor of Austria, and king of Hungary, and restraining, pro- 
hibiting, and enjoining the said Franz Josef Bénéficiai Association and 
the other said défendants, their agents, représentatives, and employés, 
from doing any and ail things calculated or tending to induce the 
public to believe that the business conducted by the défendants or the 
said bénéficiai association, whose officers and agents they are, has any 
officiai or other relation with Franz Josef, emperor of Austria, and 
king of Hungary, aforesaid. 



3. A. SCRIVEN CO. V. MORRIS et al. 

(Circuit Court, D. Maryland. June 21, 1907.) 

1. Trade- Marks and Tbade- Names— Unfair Compétition— Bffect of îîx- 
piBATiON DP Patent. 

Complainant made and sold men's drawers, under a patent which cov- 
ered the insertion in the seams of a strip of elastic material ; such strip 
as made by complainant beiug of Imitted fabric niade of Egyptian yarn, 
the natural color of which is yellor or bufC, while the body of the gannent 
was of white jean. After the patent expired, complainant continued to 
malce and sell the garments which had become known to the trade and 
consumers as its product. Held, that it had no longer a monopoly in the 
right to use such elastic seams, which were the sub.1ect-matter of the pat- 
ent, nor in the right to the color, and that défendants were within thoir 
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rlghts, and not chargeable with unfair compétition in mablng and selling 
similar drawers, having a jellow or buffi elastic seam, whetlier made of 
Egyptian yam or of American cotton dyed, wliere the markings of the 
goods and packages were such as to négative any intention to deceive 
purcliasers as to tlie origin of tlie goods, and it being sliown tliat American 
cotton knit fabric dyed yellow or bufC had for many years been exten- 
sively used in making underwear, and liad been used lu connection with 
white Jean prior to such use by complainant, and was a staple article of 
commerce. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 46, Trade-Marks and 
Trade-Names, § 81. 

Unfair compétition, see notes to Scheuer v. Muller, 20 0. 0. A. 165; 
Lare v. Harper & Bros., 30 0. C. A. 376.] 
2. Samb— Similitude in Names or Désignation of Article. 

ïhe marking of drawers made by défendants as "Morris Web Seam 
Drawer" Is not such a simulation of compiainant's désignation of "Elas- 
tic Seam Drawer" as to évidence an intention to deceive the public or 
create confusion ; both désignations being properly descriptive of the ar- 
ticle to which they are applied, and défendant'» garments being further 
plainly marked to show their origin. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 46, Trade-Marks and 
Trade-Names, § 82.] 

In Equity. Bill of complaint to enjoin défendants from infringing 
compiainant's trade-mark and from unfair compétition in making and 
selling men's drawers made of white jean with bufï colored elastic 
insertion along the seams. 

Briesen & Knauth, for complainant. 
Gans & Haman, for défendants. 

MORRIS, District Judge. The subject-matter of this suit was 
brought to the attention of this court in 1901 by the complainant en- 
tering a suit in equity for injunction and account against North Bros, 
and Strauss, alleging infringement of two patents owned by J. A. 
Scriven for improvements in underwear, and for infringement of the 
compiainant's trade-mark and for unfair compétition in business. By 
a decree of the Circuit Court in that case it was held (124 Fed. 894) 
that the two patents had not been inf ringed ; that the claim of the 
complainant to the words "Scriven's Elastic Seam Drawer, 50," was 
not a valid trade-mark, and if valid it was not infringed by the de- 
fendants' use of the words "Standard Stretchy Seam Drawer" ; that 
the manufacture of drawers of white jean with bufï elastic insertion 
at the seams after the expiration of the original patent to Brown, No. 
243,498, June 28, 1881, was open to every one; but that the manner 
in which the défendants in that case had imitated the lettering and 
gênerai appearance of the boxes in which the drawers of compiain- 
ant's manufacture were put up for sale was intended to mislead pur- 
chasers and to create confusion as to the origin of the goods and 
should be enjoined. Upon appeal to the Circuit Court of Appeals 
for the Fourth Circuit (134 Fed. 366, 67 C. C. A. 348), the decree 
was modified, and in a very full and learned opinion the court held 
that, although the complainant had failed to establish a valid tech- 
nical trade-mark, the défendant should be enjoined on the ground of 
unfair compétition from using the words "Elastic Seam" or "Stretchy 
Seam," and from using a curved stamp so like compiainant's as to be 
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readily mistaken for it, and that they should be enjoined from tlie use 
of any insertion at the seams of dyed buiï or yellow in imitation of 
Scriven's buff insertion. The court said: "They (the défendants) 
cannot be enjoined from the use of Egyptian or other yarns for such 
insertion, the natural color of which may be buff or yellow." It is 
upon the application of the sentence abov-e quoted that I find the prés- 
ent case turns, as well as upon the contention novv made by the com- 
plainant that it is entitled to the exclusive use, as a trade-mark, of the 
yellowish longitudinal strip of insertion on any men's drawers, no mat- 
ter how otherwise marked, and are entitled to prevent the défendants 
from using the words "web seam" or "jersey seam" in connection with 
the défendants' make of drawers. 

The complainant's boxes, in which the goods of its manufacture 
are sold to the trade, are marked "Scriven's Patent Elastic Seam 
Drawer," ail in blue ink, with an outhne picture of a pair of drawers. 
The goods of défendants' manufacture are marked: "Web Seam 
Drawers. Morris & Co., Makers, Baltimore" — in blue and red, with 
the letters M. M. in a red lozenge, and a red, white, and blue shield 
and anchor. I do not find that there is any suggestion of resemblance 
in thèse boxes and the imprints on them in any particular. The draw- 
ers themselves of complainant's make are stamped in a semicircle : 
"Scriven's Elastic Seam. Trade-Mark. Patented 50." The défend- 
ants' drawers are stamped in an ellipse : "The Web Seam. Morris 
& Co. Warranted. Pepperell." There is also sewed on the waist- 
band of défendants' drawers a printed card label in blue and red : 
"Made and Warranted by Morris & Co., Baltimore, U. S. A. Union 
Made" — with also a shield and anchor in red, white, and blue. They 
also hâve sewed on the waistband a woven label of cotton cloth in red 
and whitCi with the lettering: "Morris & Co., Baltimore. Trade- 
Mark "^with a picture of a shield and anchor. I find that the most 
casual inspection discloses that there is no deceptive similarity. 

In the beginning of their manufacture of thèse elastic seam drawers 
about 1899, the défendants made a quantity of them for Wilson & 
Bros, of Chicago, and on thèse they had only the stamp: "Jersey 
Seam. . Warranted. Pepperell. 1^9." But this they had disused for 
some time.before this bill was filed, and, instead, they had been using 
a stamp in an elliptical form "Morris & Co. Idéal. Warranted" — 
together with the paper label sewed on, and also the woven label. 

There being no imitative similarity in the boxing or marking of the 
two makes of drawers, the similarity: in appearance results solely from 
the fact that the Scriven drawers are made from white jçan, with an 
insertion of yellowish-colored elastic at the seams, and so are the de- 
fendants, and for that reason they look alike. Whether this is a per- 
missible or an unlawful resemblance would, under the ruHng in the 
case of Scriven v. North and others,- in the Circuit Court of Appeals, 
dépend upon whether the bufï-colored insertion was made of genuine 
Kgyptian cotton, the natural color of which is buff, or was made of 
cotton of a différent origin, the natural color of which was not bufï, 
but which had been dyed or stained a buff color, and was used by the 
défendants for the pttrpose of imitating the complainant's drawers, 
with the design of creating a deceptive similarity. 
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The original patent, No. 243,498, June 28, 1881, under which the 
complainant began manufacturing drawers with elastic insertion at 
the seam, having long since expired, any one can make similar drawers 
of any material, provided they are not guilty of unfair compétition by 
unlawfuUy and deceptively dressing up their goods so as to deceive 
the public into the belief that they are of the complainant's manu- 
facture. In the testimony in the présent case, the question of the use 
of buff-colored elastic material for underwear, and the production of 
buff-colored yarn for use in manufacture, was much more fully gone 
into, and much testimony was taken with regard to the elastic material 
used for the elastic insertions given by witnesses who were manu- 
facturers and selling agents. The allégation of the bill is that about 
November, 1891, the J. A. Scriven Company, the complainant, was in- 
corporated, and immediately thereafter began making and selling men's 
drawers, and for the purpose of distinguishing its manufacture of 
drawers it adopted a peculiar distinguishing feature, viz., the use of 
a buff-colored strip down each side and back extending from the waist- 
band to the ankles, which was a departure from the appearance of men's 
drawers made by others which were of uniform color. This does not 
seem to be a f ull statement of the facts. 

The fact is that, when the drawers made under the Brown patent of 
1881 were put upon the market by J. A. Scriven in 1884, they were 
marked "Patented," and were made of white jean, with buff-colored 
elastic insertions, and hâve been ever since so made, so that the patent- 
ed drawer with the buff insertion became very generally known as 
Scriven's drawers. But, as this patent has now expired, no one can 
be restrained from making the patented drawer, even though the public 
knows it only as Scriven's drawer, provided he marks it with his 
own name, and does not so mark and dress it up as to imitate the com- 
plainant's, and palm it off as of the complainant's manufacture. If 
the défendants hâve in this case succeeded in showing that the buff 
color was not a distinctive mark with respect to underwear, but was 
commonly used, and that a buff-colored elastic knitted material for un- 
derwear was a common material commercially well known when first 
used by Brown and Scriven, then it seems to me that the fundamental 
basis of the complainant's contention disappears. 

The right of others to use elastic insertion made of Egyptian cotton 
such as Scriven used was not denied by the rulingof the Circuit Court of 
Appeals, and, if it is shown that other buff-colored cotton was in com- 
man use for underwear at the time Brown and Scriven adopted the buff 
color, I do not think complainant's claim can be maintained. There is 
testimony offered by the défendants of crédible witnesses, who tes- 
tify that it was common, before the complainant's drawers were put 
upon the market, to make white jean drawers with buff-colored knitted 
anklets, and drawers of white jean with buff-colored waistbands, and 
vice versa, and that there was on the market quantifies of balbriggan 
summer underwear always of a buff color. The reason for using buff 
color for the under garments, or for the elastic knitted portions, is that 
long staple Egyptian cotton is the best adapted for it, and its natural 
color is buff. The natural color of American cotton is something be- 
tween white and buff, which is not a pleasing color, and it is common 
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either to bleach ît white, or to stain or dye it buff, and it is then a 
commercial article commonly used when the priée of Egyptian cotton- 
is high, and it is perfectly natural and customary at such times to use 
the artificially colored American cotton, vvhich is a commercial article, 
for the elastic portions of underwear, .instead of naturally colored' 
Egyptian. The elastic material made of American cotton is bought by 
the manufacturers of drawers from the cotton spinner simply because- 
it is cheaper and is pleasing to the eye and popular with the public. 
In Marvel & Co. v. Pearl, 133 Fed. 160, 163, 66 C. C. A. 326, 327,. 
it is said : 

"Unfair compétition is not established by proof of similarity in form, di- 
mension, or gênerai appearance alone. Wlien sueli similarity eonsists in con- 
structions eommon to, or characteristic of, the articles in question, and espe- 
eially when it appears to resuit from an effort to comply with the physieah 
requirements essentiel to commercial success, and not to be designed to mis- 
represent the origin of such articles, the doctrine of unfair compétition cannot 
be successfuUy invoked to abridge the freedom of trade compétition." 

If, for example, the patentée of a newly invented raincoat should dur- 
ing the life of the patent always line the sleeve with a buff-colored lin- 
ing, so that the garment became associated in the minds of buyers with 
a buff-colored sleeve lining, it could not be successfuUy contended, after 
the expiration of the patent, that no one but the patentée could use a 
buff-colored sleeve lining because it might mislead purchasers with re- 
gard to the origin of the coat on account of its association. Howe 
Scale Co. v. Wyckoff, Seamans & Co., 198 U. S. 118-140, 35 Sup. Ct. 
609, 49 L. Ed. 972. 

The présent case is strpnger than the supposed one, for the strip 
of insertion which the complainant seeks to enjoin the défendants from 
using is the whole of the actual invention which was protected by the 
patent. The complainant is now seeking to hâve the court rule that, 
although by the expiration of the patent the use of the strip of inser- 
tion is free to ail, the défendants are to be enjoined from using it be- 
cause they use it of the same color as the complainant and the patentée 
did when they were operating under the patent. To so décide would 
be in many cases to extend indefinitely the monopoly of the patent. 
Moreover, I do not find that it is established by proof in this case 
that Scriven or Brown was the first to use in the manufacture of under- 
wear a buff-colored elastic material in connection with a white jean 
drawer. Eurther, I think the complainant's contention untenable by 
reason of the broad proposition that no valid trade-mark can be ac- 
quired in the use of a color not connected with some symbol or design. 
Leschen Rope Co. v. Broderick, 201 U. S. 166, 26 Sup. Ct. 435, 5Ù 
h. Ed. 710. In the présent case, the buff color was connected with the 
patented design, but, the patent having expired, the design has be- 
come eommon property, and nothing is left but the claim to the buff' 
color. That a monopoly cannot be acquired in the use of a color or 
colors is very fully discussed in Diamond Match Co. v. Saginaw Match 
Co., 142 Fed. 727, 74 C. C. A. 59, in which it was held that there 
could be no exclusive right acquired to manufacture tipped matches 
with heads partly red, even though the complainant was the first to put 
tliem on the market. It does not seem maintainable that the défendants 
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can be enjoined from using the buff-colored insertion, unless, as was 
donc by the défendants in tbe Scriven v. North Case, it is used with 
other peculiarities of the complainant's goods in such manner as to 
constitute deceptive imitation. A retail seller may say to a buyer, 
"This is a drawer made according to the Scriven patent," or, "This is 
an elastic seam drawer the same as Scriven makes," or may deceptively 
say, "This is a Scriven dravirer"; but this is a déception for which 
the défendant is not responsible if they plainly mark their make of 
drawers and do not aid the déception by simulating complainant's 
marks. 

It is urged by the complainant that the use by the défendants of 
the désignation "Morris Web Seam Drawer" is a simulation of com- 
plainant's désignation of "Elastic Seam Drawer," which was originally 
applied by the complainant to dcsignate the patented drawer, and that 
it is évidence of an intention to deceive the public and create confu- 
sion. But I do not find that either in sound or appearance it is an 
imitation of complainant's désignation, and I find that it resembles com- 
plainant's désignation only as one descriptive name of a seam made 
elastic by a knitted insertion must resemble another descriptive name for 
the same thing. 

It is urged, in support of the complainant's contention, that this court 
should regard the case of J. A. Scriven Company v. Girard Company, 
in the United States Circuit Court for the Southern District of New 
York (140 Fed. 794), heard on appeal by the United States Circuit 
Court of Appeals for the Second Circuit (148 Fed. 1019, 79 C. C. A. 
533), as having decided the issues raised in the présent case. In that 
case the relief granted was against using the words "Elastic Seam" 
or "Stretchy Seam" in connection with the bufî strip, and the injunc- 
tion as modified by the Court of Appeals went no further than to en- 
join the use of those words in connection with men's drawers with 
a yellow insertion, or from using those words in connection with inser- 
tion of any other color unless accompanied with an unmistakable mark- 
ing specifying that such drawers were not the product of the Scriven 
Company. The use of the words "Web Seam" is not in my opinion 
within the prohibition of that décision, which is against the use of 
"Elastic Seam" or "Stretchy Seam," and in the présent case the de- 
fendants do mark their drawers so as to plainly indicate that they are 
not the product of the Scriven Company. 

It is also urged that injunctions granted by the Circuit Court for the 
District of South Carolina against certain dry goods dealers of South 
Carolina who were selling drawers made by tliese défendants are con- 
clusive against thèse défendants ; but thèse défendants were not parties 
to those cases. Those cases do not appear to hâve been seriously con- 
tested, and in my opinion thèse défendants are not estopped by them. 
The injunction restrained the défendants in the South Carolina cases 
from selling drawers having thereon any insertion at the seam of a buff 
or yellowish color in imitation of Scriven's. The proof in this case, 
as I find, shows that the use of a yellowish insertion is not an imitation 
of Scriven's manufacture, but is the lawful use of a commercially well- 
known knitted material largely sold on the market, sometimes made of 
Egyptian cotton, and sometimes of American colored cotton, and long 
before it was used by Scriven it was very generally used for un«ier- 
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wear. I think ît must hâve been made to appear in those South Caro- 
lina cases that the défendants in those cases were guilty of positive 
acts of déception in conducting their sales. 

There are other défenses urged by the défendants which might 
claim attention, but the défense upon the merits appears to me to 
be fully established, and I do not find it necessary to consider others, 

I will sign a decree dismissing the bill of complaint. 



LEONARD V. CUTLER-HAMMER CO. 

(Circuit Court, S. D. New York. May 4, 1007.) 

Eqtjitt— Takikq Pboofs— Patents — Suit fob Infbinoement. 

Leave granted défendant in a suit for infringeruent of a patent to take 
certain testlmony in surrebuttal. 

In Equity. On motion by défendant for leave to take testimony in 
surrebuttal. 

Kenyon & Kenyon, for complainant. 

Jones, Addington & Ames and Seward Davis, for défendant. 

LACOMBE, Circuit Judge. 1. Défendant may call one expert wit- 
ness to compare the structure of the Cutler patent and the claims there- 
of with the Léonard apparatus, said to hâve been placed on the market 
in the beginning of 1898. One-half hour allowed for this, not includ- 
ing cross-examination. 

2. Ditto, one expert witness to compare Léonard sketch of April 
17, 1897, with claims of Léonard patent. Same time allowance. 

3. Ditto, one expert witness to compare the apparatus, including 
Newaygo circuit-breaker, which Léonard says he used in 1896 with 
Léonard patent. Same time allowance. As to "common practice" 
in 1896 with Newaygo circuit-breaker, motion is denied. 

4. Ditto, one expert witness to explain how "closed local loop" acts 
when employed in connection with the éléments enumerated in claims 
6 and 11 Léonard patent, and how it acts in their absence. Same time 
allowance. Motion to show machine made and used under Fiske 
patent and having such loop denied. 

5. and 6. Ditto, witness Cutler to testify when he first knew of a 
closed local loop and when he first used one, if he ever did, and, if he 
didn't why he didn't. Same time allowance. 

7. Ditto, witness Sachs to testify why in the article referred to he 
recommended his fuse, instead of a Circuit-breaker. Time allowance 
15 minutes. 

8. Ditto, witness Mansfield to testify that he never urged or ad- 
vised or suggested to Léonard that the Ironclad Rhéostat Company 
should be put in the hands of a receiver; and that he was not asked 
by Léonard to attend the sale referred to ; and that he never arranged 
with Beresford to take f rom Léonard any employés or workmen. Time 
allowance 20 minutes. Also, witness Beresford to corroborate Mans- 
field as to last statement. Time 10 minutes. 

9. No more testimony to be taken on navy spécifications. 
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10. Motion denied as to Fiske apparatus. 

11. Motion denied. 

12. Witnesses (not more than 3) to show that tfie base plate was 
not changed, what wires wei'e added and when, and when and why the 
exhibit was mounted on a box. Time 30 minutes. 

Ten days time given to put in above proof. 

Motion to set causes for hearing maj be renewed before any judge, 
on completion of the record. 



Ex parte SCHLAFFER. 
(District Court, S. D. Florida. May 17, 1907.) 

1. Armt and Navy— Enlistbd Soldiee— Impeisonment by CivrL AtrrnoEiTiES. 

Whlle an enlisted soldler in time of peace may be subjected to arrest 
and punishment for violation of a municipal ordinance the same as a 
civilian, yet where any punishment Is sought to be inflicted which will in- 
terfère with tlie performance of the duties whiçh he owes to the United 
States the utmost good faith is required from the civil authorities, and 
any unfair or unjust discrimination against the offender because he Is 
a soldier, or departure from the strict requirements of the law, or any 
cruel or unusual punishment, may be Inqulred into by the fédéral courts 
In proceedings instituted by his commanding offlcer. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 4, Army and Navy, 
il 6, 79.] 

2. Habbas Coepus— Areest oï Soldieb— Municipal Obdinance— Violation 

—Excessive Punishment. 

The imposition of a sentence of Imprlsonment for 60 days on a 
soldier by the authorities of a clty for a violation of a city ordinance, 
where the act charged did not resuit in nor threaten any Injury to per- 
son or property, is unwarranted, and the soldier will be discharged on 
a writ of habeas corpus on pétition of his commanding officer. 

Pétition for Writ of Habeas Corpus. 

This is a writ of habeas corpus Issued upon the pétition of the commanding 
opcer at the post of Key West, alleging that one Joseph Schlaffer, an enlisted 
soldier of the United States army, was held In the custody of the jaller of the 
clty jail of Key West contrary to law. Upon the return of the writ, It was 
objected by the respondent that the pétition was not signed by the party al- 
leged to be held ta custody, but by another person, and should therefore be 
dlsmlssed; but such objection was overruled, and it was held that a com- 
manding ofllcer of troops had such Interest in the présence, custody, and 
control of an enlisted man as would Justify his signing a pétition for a writ 
of habeas corpus, although the soldier had not signed the same. The soldier 
then being présent in court, the sherlfif answered that he held him by a regu- 
lar commitment from the city court, showlng that he had been regularly trled 
and convlcted for a violation of a city ordinance and flned $25, and, upon de- 
fault in payment of the same, was sentenced to imprlsonment for 60 days. 
Upon a hearing upon aASdavlts under oath, there was testlmony tending to 
show that before the evening of the arrest there had been a raid upon the 
soldlers prearranged and premeditated by the police force; that the soldier 
had been arrested for a violation of a clty ordinance, neither constituting 
a breach of the peace, nor an injury to person or property, namely, urlnating 
upon the sidewalk ; that upon the représentation of the police he had been 
flned, and In default of payment was put to work upon the public streets of the 
clty. In behalf of the respondent it was contended that the civil law was 
suprême, and any soldier was subject to arrest and punishment by it, re- 
gardless of any duty he owed the United States, and notwlthstanding his posl- 



922 154 FEDERAL REPORTER. 

tlon of an enlisted man. In behalf of the petltioner it was eontended that an 
enlisted man was not subject to municipal ordlnances, and could not be ar- 
rested, held, and punished for a violation of sueh, relying upon a cited déci- 
sion of the Suprême Court of Utali. Each party relying upon its position as 
a matter of law, the facts were not very particularly inquired into. 

Theophilus B. Steele, U. S. Atty. 
E. M. Semple, for respondent. 

LOCKE, District Judge (after stating the facts). While it is recog- 
nized that during times of peace the mihtary power in the United 
States is subordinate to the civil, and that an enlisted man is amenable 
to the statutory law, and under proper circumstances and on neces- 
sary occasions may be subject to arrest and détention for the violation 
of municipal ordinances, the same as any civilian, yet, where any pun- 
ishment is sought to be inflicted which tends in any way to interfère 
with the duty he owes the United States as such soldier, the utmost 
good faith on the part of the civil authorities is demanded, and any 
unjust and unfair discrimination against him as a soldier, or departure 
from the strict requirements of the law, or any cruel or unusual pun- 
ishment, can be as justly inquired into by the fédéral courts of the 
United States as it can be in protectihg the interests of the United 
States in any matter where its necessary governmental agencies are 
involved. 

While it is legally the duty of tiie commanding officer to see that no 
unlawful act is committed by soldiers under their command, and the 
rules of war provide for proper and sufficient punishment, yet the de- 
mands of public peace often require that municipal ordinances shall be 
enforced by the arrest of enlisted men. Just how far punishment which 
results in depriving the government.of the services of its men may be 
inflicted is a very difficult question. The fifty-ninth article of war pro- 
vides that soldiers shall be delivered up to be tried by civil authorities 
only when their acts hâve resulted in injury to the person or property 
of a citizen. The charge upon which this man was arrested was in 
no way claimed to be of an injurions nature to person or property. 

While neither the contention made in this case in behalf of the petl- 
tioner that the municipal authorities hâve no légal right to arrest an 
enlisted man for violations of its ordinances, nor the contention in be- 
half of the city that the police powers of the city are Suprême and 
that the position of an enlisted man may be ignored and the right to his 
services by the United States disregarded, can be accepted to the full 
extent either is claimed^ and while I hâve no authority or désire to 
act as a court of review of the municipal authorities, ït is not con- 
sidered that it is necessary to inquire fully into the exact légal rights 
of either party, which would be found to be a happy médium between 
their conflicting contentions ; but the peculiar circumstances of this 
case satisfy me that it is oné in which law and justice require that the 
prayer of the pétition be granted and the soldier restored to the custody 
of his commanding officer. The relations existing between the police 
force and the enlisted men, not only at this post, but Wherever they 
may be stationed throughout the country, and the peace and welfare 
of the community, derriand consistent and harmonious action, both 
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by the officers in command on the one side and the higher municipal 
authorities on the other, in checking and controlling the forces under 
each. By such concerted action only can the best interests of the 
nation and the community be conserved. The police of the city are 
the conservators of the peace and the protectors of private rights, but 
it is a fact too well recognized to need comment that they are but men, 
hard worked and subject to temptations and passions and not infaUi- 
ble, and it would not, perhaps, be saying too much to say there is no 
more incontrovertible presumption of a policeman's always doing his 
duty and nothing more, than there is of a soldier always strictly obey- 
ing the laws. The law and the community demand as much from one 
as the other. The sad results of such conflicts between such classes 
is too récent to be overlooked, and in no city should the soldiers and 
police be left to assert their imagined rights, or avenge their supposed 
wrongs, but a fair, just, and controlling influence by the higher powers 
on the part of both, ail acting in perfectly good faith and with an earn- 
est désire for the gênerai good, can alone lead to satisfactory results. 
The enlisted man should be as obedient and subservient to civil law 
when called upon, as he is to military law, and the municipal authorities 
should recognize his peculiar conditions and responsibilities and act in 
harmony and accord with his officers, who are finally responsible for 
his présence and well-being. 

The enlisted men are within the state and within the city, not in 
accordance with their own will, but in accordance with the orders of 
their superior officers, to whom they are answerable, and, although 
temporarily oiï duty for a short time, they are constantly subject to 
the terms of their enlistment and the orders of their officers. If absent 
from the post without leave, they are liable to be courtmartialed and 
punished for désertion; if drunk and disorderly, even while on leave, 
they are Hable to punishment under the rules of war, although it be 
time of peace, and it is not considered that they should be treated and 
held in any détention or attempted punishment, the same as though 
they were answerable to no other power. Their position and the re- 
quirements of their constant duty demand, in behalf of the national 
government from the municipal authorities, such a récognition of its 
rights as would accomplish a préservation of the peace and the ob- 
servance of the city ordinances as would in no way afïect their duties 
as soldiers. 
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(Circuit Court, S. D. New York. May 14, 1907.) 

No. 4,265. 

CusTOMS Duties — Review op Général Appbaisees' Décision — Sufficienoy 
OF Pétition. 

Under Customs Administrative Act June 10, 1890, c. 407, § 15, 26 Stat. 138 
[U. S. Conip. St. 190], p. 19.33], prescribing that pétitions for review o( déci- 
sions of tbe Board of General Appraisers sliall contain "a concise statemeut 
of the errors of law and fact complained of," a pétition alleging that iiu- 
ported merchandlse should hâve been held to be covered by a certain par- 
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agraph of the free list of a tariff act is not sufïicient wlien in fact ibe 
merchandise cornes witliiii aiiother paragraph ot such list. 

2. Same— Genebal Assignments of Eukok— Refeeence to Protest. 

In makiiig tlie assigumeiits of error, on appeal from a décision of tlie 
Board of General Appraisers, under Oustoms Administrative Act June 
10, 1890, c. 407, § 15, 26 Stat. 138 [U. S. Comp. St. 1901, p. 1933], an im- 
porter omitted from his spécifie assignments a référence to tlie provision 
of law under wliich his mercliandise sliould liave been classified, tliougli 
such provision liad been referred to in bis protest, whicli was passed on 
by^ the Board ; but he added a gênerai assignment that "the protest 
should be sustained and the collector's décision reversed." Ueld. that said 
gênerai assignment did not raise any questions additional to those raised 
by the spécifie assignments, and that it did not, by referring to the pro- 
test, bave the effect of mailing the protest a part of the pétition so as to 
remedy the omission of the correct contention. 

3. Same — Amendmext of Pétition. 

On appeal from a décision of the Board of General Appraisers under 
Customs Administrative Act June 10, 1890, c. 407, 26 Stat. 138 [U. S. Comp. 
St. 1901, p. 1933], in whlch the time for taking further évidence has ex- 
pired, and vs'hich has come to trial in the Circuit Court, the assi.gnments 
of error may not be amended. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision below afflrmed the assessment of duty by the collecter of cus- 
toms at the port of New Yorli; the opinion of the Board of General Apprais- 
ers reading as f oUows : 

"HAY, General Appraiser. ïhe merchandise in this case vras invoiced as bala- 
ta and returnckl by the appraiser as a nonenumerated unmanufactured article. 
Dut}' was assessed thereon at 10 per cent, ad valorem under the provisions of 
tarife act July 24, 1897, c. 11, § 6, 30 Stat. 205 [U. S. Comp. St. 1901, p. 16931. 
The protest claims that it is exempt from duty under paragraph 470, 548, 570, 
579, or 617. Free List, 30 Stat. pp. 194, 197, 198, 199 [U. S. Comp. St. 1001, pp. 
1679, 1683, 1684, 1685]. 

"The case was submitted without testimony. and we hâve nothing before 
us but the invoice description of tlie merchandise in question, wliich does not 
necessarily bring it within the purview of any of the paragraphs claimed. 
See G A. 6,164 (T. D. 26,751). 

"The protest is overruled without afflrming the décision of the collector." 

Sluce this décision crude balata has been held free of duty under paragraph 
579 of said act as crude india rubber. Earle Bros. v. United States (C. C.) 
153 Fed. 773. The only question presented to the court on argument was 
whetlier the importers, owing to the tenns of tlieir pétition for review of tlio 
Board's décision, were in position to hâve their case decided in accordance 
■with the Earle décision. In this pétition the only spécifie assignments of er- 
ror related to provisions other than said paragraph 579. Thèse were follow- 
ed by a gênerai assignment. reading; "(4) That the protest should be sus- 
tained and the collector's action reversed." 

Oounsel for the importers argued that inasmuch as their protest had eon- 
tained the correct contention, tlieir pétition beeame sufïicient by reason of its 
assigning "that the protest sliould be sustained." The government malntained 
the contrarv, citing the décision of the Circuit Court of Appeals, First Cir- 
cuit, in United States v. Brown, 127 Fed. 793, 62 C. C. A. 473, in which it waa 
held that a gênerai assignment of error following spécifie assignments should 
be construed with référence to the spécifie ones and not as raising unrelated 
questions, and that assignments gênerai in form were not in compliance with 
the provision in section 15, customs administrative act of 1890, prescribing 
that pétitions for review of décisions of the Board of General Appraisers 
shall consist of "a concise statement of the errors of law and fact complained 
of." It was further argued in behalf of the govemment that, inasmuch as the 
importers had based their assignment of errors on a sélection of the conten- 
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lions made in their protest, the omission of any otlier contention was tanta- 
mount to a waiver of it. 

Oounsel for the importers aiso urged tliat the pétition could lesally l>e 
amended and the omission corrected. But the governinent objected thut tliis 
■was not permissible, as the law contains no pro\nsion for such anieudnieiit. 
and particularly that amendment should not be allowed after the order for 
further évidence under said section 15 had expired and the case had been 
brought to argument on the papers in their original form. 

Walden & Webster (Henry J. Webster, of oounsel), for importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

PLATT, District Judge. Décision affirmed. 



UNITED STATES r. BERLIN ANILINE WOP.KS. 

BERLIN ANILINE WORKS v. UNITED STATES. 

(Circuit Court, S. D. New York, May 24, 190T.) 

Nos. 4,377 and 4,382. 

CUSTOMS DUTIES — CLASSIFICATION — l'ERSIAN KeRRY ExTRACT— CoLOR. 

Persian berry extract, whicli is used in staining food jiroducts, and also 
as a dyestuff for coloring fabrics, is not dutiable under Taritf Act July 24, 
1897, c. 11, § 1, Sehedule A, par. .58, 30 Stat. 1.54 lU. S. Coinp. St. 1901, p. 
1630], as a color, not belonging to the "paints, colors, pigments," etc., 
therein enumerated, nor, by similitude, under iiaragraph 20 or 22, 30 Stat. 
152 [U. S. Comp. St. 1901, p. 1G28], relating respectively to berries advanced 
in value and to extracts of barks, etc., used for dyeiug, but is dutiable as 
an unenumerated manufactured article under section 6, 30 Stat. 205 [U. 
S. Comp. St. 1901, p. 1693]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

Thèse are cross-appeals from a décision of the Board of General Appraisers, 
reversing the assessment of duty by the collector of customs at the port of 
New York. The merchandise consists of so-called Persian berry extract, 
whlch was classifled as a color under Tarlfl: Act .Tuly 24, 1897, c. 11, § 1; 
Sehedule A, par. 58, 30 Stat. 154 [U. S. Comp. St. 1901, p. 1630]. Said para- 
graph reads as follows: 

"58. Ail paints, colors, pigments, lakes, crayons, smalts and frostings, wlieth- 
er crude or dry or mixed, or ground -with water or oil or witli solutions other 
thaii oil, not otherwise specially provlded for in tliis Act, thirty per centum 
ad valorem; ail paints, colors and pigments, commonly known as artisls' 
paints or colors, whether in tubes, pans, cakes, or other fonns, thirty per cen- 
tum ad valorem." 

The Board held that duty should liave been assessed under the provision 
in section 6 of said act (30 Stat. 205 [U. S. Comp. St. 1901, p. 1630]) for un- 
enumerated manufactured articles. In thèse appeais the government confonds 
that duty was correetly assessed ; and the importers eontend that the material 
fshould hâve been held dutiable under paragraph 22 (30 Stat. 152 [U. S. Comp. 
St. 1901, p. 1628]), by similitude to "extracts and décoctions of logwood and 
other dyewoods, and extracts of barks. such as are commonly used for dye- 
ing." or under paragraph 20 (30 Stat. 152 [U. S. Comp. St. 1901, p. 1628]), by 
similitude to the berries advanced In value or condition, which are enumerated 
in that paragraph. 

See section 7, 30 Stat. 205 \V. S. Comp. St. 1901, p. 1094]. 

The conclusions of the Board were based on a former décision (G. A. 6,272 
[T. D. 27,034]), reading in part as follows: 



926 154 FBDEEAL REPORTER. 

MeCLELT^AND, General Appraiser. * * * The testimony before us on be- 
lialf of the Importers is that the merchandise is sold by tbem under the name 
<it' "vegetable yellow" exclusively, for staining food products. A sample of 
the merchandise was submitted to the officiai chemist in the appraiser's oflace 
at the port of New York, with request for a report as to whetlier the merchan- 
dise is commercial Persian berry extract, and that offlcer, in response to said 
request reported as follows: "Not a usual extract of Persian berries. Con- 
ta ins much sulphonated eoloring matter." Ex. 2. 

The chemist who made the analysis on which said report was based was 
examined on the hearing, aud in explanation of said report testifted: "Q. 
Just State, if you can, by élaboration, what other meaning your report bas 
than appears on the face of It? A. The article is simply an extract of ber- 
ries. The eoloring matter bas been treated by a process which bas introduced 
a sulpho-acid radical in the eoloring matter — formed another body. Q. You 
mean by that some foreign substance is introduced other than cornes from the 
natural berry? A. gulphuric acid." 

In outlinos of Industrial Chemistry, by Frank Hall Thorp, PSi. D., édition 
of 3899, under the head of "Natural DyestufCs," we find: "Persian berries 
are the dried fruit (berries) of certain buckthorn (Rhamnus) species, growing 
throughout southem Europe. The eoloring principle is a glucoside, which is 
decomposed by acids into Isodulcite and Rhamnetin, C12 Hi« O», the latter be- 
ing the dyestuff. It forms yellow and orange shades with alumina aud tin, 
and is mainly used in calico printiug." 

In A Handbook of Industrial Organlc Chemistry, by Sadtler, édition of 
1897, it is stated: "Persian berries. — A thick extract is prepared from Per- 
sian berries, soluble in water, with yellow color shading into brown. The so- 
lution becomes clearer on addition of hydrochloric or nitrlc acids and deposits 
a dirty yellow precipitate. Ammonla or caustic soda color it a reddish yel- 
low; stannous chloride gives at once, and stannic chloride after the addition 
of carbonate of soda, a golden yellow precipitate; iron salts, a dark olive-green 
to greenish-blaek color." 

It thus appears that although the sale of the merchandise In question by 
the protestants may be exclusively used for the purpose of staining food 
stuffs, nevertheless Persian berry extract is recognized as a dyestufC for eolor- 
ing wool and calico with mordants. 

It does not seem, on a careful reading of paragraph 58, supra, that this 
article belongs to the "palnts, colors, pigments," etc., which are therein group- 
ed: nor do we think that the merchandise in the condition in which imported 
is sub.1ect to classification as claimed, either directly or by similitude, un- 
der the provisions of paragraph 22. Act July 24, 1897, c. 11, § 1, Schedule 
A, 30 Stat.,152 [U. S. Oomp. St. 1901, p. 1628]. In G. A. 4,716 (T. D. 22,278) the 
Board held that extract of nutgalls was not entitled to classification under 
said paragraph 22, for the reason that it was not one of the extracts mention- 
ed in said paragraph; nutgalls being distinguished from wood, popularly, 
commercially, botanically, and by tbe tariff act. 

In our opinion, the treatment to which the merchandise was subjected be- 
fore importation so changed its condition as to preclude the application of the 
similitude clause under said paragraph 22; and, there being no spécial provi- 
sion in the tariff act for merchandise of this character, eo nomine, we think 
its proper classification would be as a nonenumerated manufactured article 
under the provisions of section 6 of said act; and we so hold. 

J. Osgood Nichols, Asst. U. S. Atty. 
Walden & Webster (Henry J. Webster, of counsel), for importers. 

PLATT, District Judge. Décision affirmed. 
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UNITED STATES v. LA MANNA, AZBMA & PARNAN. 
(Circuit Court, S. D. New York. May 15, 1907.) 

No. 4,022. 

CU.STOMS DuTiES— Classification— Olive Oïl in Large Tins. 

Construing Tariff Act July 24, 1897. c. 11, § 1, Schedule A, par. 40, 30 
Stat. 153 [U. S. Comp. St. 1901, p. 1029], providing (1) for olive oil "in bot- 
tles, jars, tins, or similar paelvuges," aud (2) for "olive oil, not specially 
provided for," held, that oil in 5-galion tins, in wliich form it is not soki 
to tlie consumer but to hôtels and retail dealers, is not subject to ttie flrst 
provision, but to the latter. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,469 (T. D. 27,681), reversing the 
assessment of duty by the collector of customs at the port of New York. 

The opinion filed by the Board reads as foUows : 

McClelland, General Appraiser. The question raised by this protest is 
whether olive oil imported in tins containing five gallons each is dutiable at 
50 cents per gallon, luider the provision in ïariffi Act Juiv 24. 1897, c. 11, § 1, 
Schedule A, par. 40, 30 Stat. 153 [U. S. Comp. St. 1901, p. 1629], for olive oil 
"in bottles, jars, tins, or similar pacl^ages," or at 40 cents per gallon, under 
the provision in the same paragraph for "olive oil, not specially provided for." 
Narroveed down, the question is ■whether a ô-gallon tin is such a container as 
is contemplated by the term "tins" in said paragraph 40, or whether it is too 
large to be considered as belonging in the class with bottles, jars, tins, or 
similar pacljages. Such évidence as we hâve before us tends to establish that 
5-gallon tins of olive oil are not usually sold to the consumer, but as a rule 
are sold to hôtels or the retail trade. 

In G. A. 5,448 (T. D. 24,733) the issue was whether olives imported in cans 
containing from 5 to 15 gallons were subject to duty at 25 per cent, under the 
provision in paragraph 264, Schedule G, 30 Stat. 171 [U. S. Comp. St. 1901, 
p. 1651], for "olives, green or prepared, in bottles, jars, or similar packages." 
In that case the Board said: "The merchandise covered by thèse protests is 
imported in 5 and 15 gallon cans, and such packages are not similar to 
bottles or jars, and are not sold by retail dealers in their original packages, 
but are sold in the same manner as olives in casks, either in bulk or in small 
lots taken therefrom and usually repacked in bottles for consumption." 

In G. A. 6,366 (T. D. 27,345) the Board passed upon the question of whether 
prepared mushrooms, packed In tin réceptacles or boxes, each weighlng 22 
pounds gross, and measuring 15 inches high, 12 inches wide, and 10 inehes 
thiek, were dutiable at the rate of 40 per cent, ad valorem, under the provi- 
sion in paragraph 241 for "ail vegetables prepared or preserved," as assessed, 
or whether they should hâve been assessed at the rate of 2% cents per pound, 
under the provisions in the same paragraph for "beans. pease, and mush- 
rooms prepared or preserved, in tins, jars, bottles, or similar packages." In 
deciding this question, Waite, General Appraiser, writing for the Board, said: 
"We do not think tin packages of this size are those contemplated by the pro- 
vision last quoted. While it would be difflcult, in the absence of évidence as 
to the various sizes of packages dealt in, to say hovf large a tin might be 
taxed at 2i/è cents per pound, it clearly ought to be one whose size and pur- 
pose compare with those of the jars and bottles mentioned in the law; that 
is to say, the word 'tins' should be interpreted in the light of the context. 
A natural reading of the provision indicates that it was intended to cover 
smaller tins, jars, and bottles in which to every one's knowledge beans, i>ease, 
and mushrooms are ordinarily sold to consumers." 

We think the question hère Involved is similar to those passed upon In the 
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cases cited, and on the same Une of reasoning- we tliink the claim of protes- 
tants is well founded. 

The protest Is sustained, and the collecter is directed to reliquidate the 
entry and assess duty on the basis of 40 cents per gallon. 

D. Frank Uoyd, Asst. U. S. Atty. 

Brooks & Brooks (Frederick W. Brooks, of counsel), for importers. 

PLjATT, District Judge. Décision affirmed. 



UNITED STATES v. M.- KNOEDLER & CO. 

(Circuit Court, S. D. New York. May 23, 1907.) 

No. 4,519. 

CuSTOMS DuTiES— Classification— MiNiATUEE Fbàmes— Jeweley. 

The provision in Tarife Act .luly 24, 1897, c. 11, § 1, Sohedule N, par. 
434, 30 Stat. 192 [U. S. Cx)mp. St. 1901, p. 1676], for "articles commonly 
known as jewelry," does not include miniature trames composed of pre- 
cious metals set with diamonds and pearls, whicli are not used as articles 
of Personal adornment but for utility, but they are dutiable under para- 
graph 193. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

In the décision below (G. A. 6,427 [T. D. 27,577]), the Board of 
General Appraisers reversed the assessment of duty by the collector of 
customs at the port of New York, sustaining a protest by the im- 
porters. 

The assessment was under Tariff Act July 24, 1897, c. 11, § 1, 
Schedule N., par. 4.34, 30 Stat. 192 [U. S. Comp. St. 1901, p. 1G76]. 
The importers' protest was based on Schedule C, par. 193, 30 Stat. 
167 [U. S. Comp. St. 1901, p. 1645]. The pertinent portions of thèse 
paragraphs are as follows : 

"434. Articles commonly known as jewelry." 

"193. Articles or wares * * * composed wholly or in part of * * * 
gold, silver, platinum, aluminum or other métal." 

The Board's opinion -reads, in part, as follows : 

SHAREDTTS, General Appraiser. * * * Had the frames in question 
been designed or suitable for use as articles to be worn on the person, -wei 
would entertain no doubt of the correctness of their classification as jewelry. 
Articles of utility, however, such as châtelaine bags, jewel cases, and picture 
frames, not being articles of Personal adornment, are not iilcluded within the 
dictionary définition of "jewelry," no matter how valuable they may be. 

We accordingly flnd that the disputed goods are not commonly Ivuown as 
jewelry, and sustain the protest claiming them to be dutiable at 45 per cent, 
ad valorem under paragraph 193, as articles composed in part of métal, with- 
out regard to the relative value of the gems and the métal entering into their 
fabrication. 

The collector's décision. In our opinion, is erroneous, and is hereby reversed. 

D. Frank Llôyd, Asst. U. S. Atty. 

Walden & Webster (Henry J. Webster, of counsel), for importers. 

PLATT, District Judge. Décision affirmed. 
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PITTSBURGH CONST. CO. v. WEST SIDE BELT R. CO. et al- 

(Circuit Court of Appeals, Tliird Circuit. July 18, 1907.) 

No. 34. 

1. COEPOEATIONS— CONTEACT BY FORBIGN CORPORATION IN VIOLATION OF STAT- 

UTS— LEGALITT. 

Under tlie Pennsylvania act of April 22, 1874 (P. L. 108), wliicb providea 
that it shall be unlawful for a foreign corporation to do auy business 
in tlie State until it shall hâve regiatered and complied with certain 
other requirements to bring it within the jurisdiction of the courts in 
the State, and also makes it a criminal oflEense for any ofRcer or agent to 
transact any business within the state for a foreign corporation which 
has not complied with its requirements, a contract entered into in Penn- 
sylvania by a foreign corporation which had not at the time complied 
with the statute to construct a railroad within the state is illégal and 
void, and no action can be maintained thereon, either against the other 
party or a guarantor to recover the contract price of worlc done there- 
under, although the corporation complied with the statute prior to the 
doing of the worli. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 12, Corporations, 
§ 2544. 

Foreign corporations doing business in state, see notes to Wagner v. 
J. & G. Mealiin, 33 C. C. A. 585; Ammons v. Brunswick-Balke CoUender 
Co., 72 0. O. A. 622.] 

2. CoNTKACTS— Action Geounded on Illégal Contract— Test. 

Whether an action is grouuded upon an illégal contract dépends upon 
whether proof of such contract is necessary to establish the cause of ac- 
tion alleged. If so, the court will not enforce it nor any alleged rights 
arising out of it. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Robert J. Dodds and Edwin W. Smith, for plaintiff in error. 
Eugène Maci^ey, James W. Lee, and Johns McCleave, for défend- 
ants in error. 

Before DAEEAS and GRAY, Circuit Judges, and HOLLAND, Dis- 
trict Judge. 

HOLLAND, District Judge. The Pittsburgh Construction Com- 
pany, the plaintiff in error, brought this action against the West Side 
Belt Railroad Company and John S. Scully and Théodore N. Barnsdall, 
the défendants in error, to recover the sum of $332,750.98, upon an 
award of James H. McRoberts, chief engineer of the West Side Belt 
Railroad Company, sitting as arbiter. The West Side Belt Railroad 
Company (hereinafter called the "Belt Road") was a corporation or- 
ganized under the laws of the state of Pennsylvania for the construc- 
tion and opération of a road from Pittsburgh to Bruce Station on the 
Baltimore & Ohio Railroad, a distance of about 13 miles. John S. 
Scully was the président and Théodore N. Barnsdall was one of the di- 
rectors. On April 17, 1901, A. S. Pétrie, the secretary, resigned 
his office to enable him to contract with the company to build the 13 
miles of railroad for which it was organized, and on the 25th day of 
April, 1901, executed a contract with the Belt Road for that purpose, 
154 F.— 59 
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and about the same time obtained permission to sublet the work to the 
Pittsburgh Construction Company, a corporation organized under the 
laws of the state of West Virginia, for which letters patent were issued 
to it on April 14, 1901. The contract between Pétrie and the construc- 
tion Company was dated May 24, 1901, and was identical in terms 
with his agreement with the Belt Road. The considération was to be 
$388,695.44, subject to such altérations and additions as were pro- 
vided for under the terms of the, contract, of which and the cost 
of which James H. McRoberts was made the final arbiter. For the 
payment of ail moneys to become due under this contract the de- 
fendants in error became surety by writing duly executed, of which 
the following is a copy: 

"For value received, thé West Side Belt Railroad Company and Jobu S. 
Scull5' and W. ï. Barnsdall do hereby guarantee and become surety for the 
payment of the money mentioued in the within contract as the same becomes 
due and payable. 

"In witness whereof, the said West Side Belt Railroad Company has here- 
unto set its common corporate seal, by the hand of its président, attested by 
its secretary, and the said .Tohn S. Soully and T. N. Barnsdall bave hereunto 
set their hands and seals this 24tb day of May, A. D. 190] ." 

The case was tried before a jury and a verdict in favor of the plain- 
tifï for the amount of the award. Motion and reasons for a new 
trial were filed by thé défendants, as well as a motion for judgment 
non obstante veredicto. The trial judge in a carefuUy considered opin- 
ion (Pittsburgh Construction Co. v. W.eat Side Belt R. Ce. et al. [C. C] 
loi Fed. 125) entered judgment for the défendants notwithstanding the 
verdict, because the plaintiff, being a foreign corporation, had failed to 
register in Pennsylvania prior to the exécution of the contract upon 
which the award was made in accordance with the provisions of the 
act of Assembly approved April 22, 1874. P. L. 108. To this action 
of the Circuit Court a writ of error was sued out and the assignments 
of error in this court were as follows : 

"Pirst. The learned court erredjix entering judgment in favor of the dé- 
fendants non obstante veredicto upoii thé motion of the défendants, which is 
as follows : 'And now, June 12, 1906, the défendants niove the court to hâve 
ail the évidence taken upon the trial duly certified and filed so as to become 
part of the record, and for judgment non obstante veredicto upon the whole 
record.' . 

"Second. The learned court erred in not entering judgment in favor of the 
plaintiff upon the verdict." 

There were eight matters of défense set up by the défendants at 
the trial of the case in the Circuit Court, none of which was consider- 
ed by the learned judge on the motion for judgment non obstante 
veredicto, excepting the first, to witi; 

"The contract is void be(?ause it was executed before the Pittsburgh Con- 
struction Company, a foreign corporation, was registered in JPennsylvania." 

As we are of the opinion that the judgment was properly entèred 
in the Circuit Court, it will be unnecessary to consider any of the 
other matters of défense hère. The contract under which the road was 
built and the work donc was executed on May 24, 190], and the con- 
struction Company registered at Harrisburg, Pa., with its ofifice in 
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Pittsbiirg, Pa., on the ISth day of June, 1901. The act of General 
Assembly of Pennsylvania, the provisions of which it is claimed were 
violated by the construction company in this case, is the act of April 
22, 1874 (P. L. 108), passed to carry into effect article 16, § 5, of the 
Constitution of Pennsylvania, which provides that: 

"No t'oreign corporation shall do any business in tliis state witliout liaving 
one or more known places of business, and an autliorized agent ou agents in 
the same upon wlioin process may be served." 

The first paragraph of this act of 1874 déclares that: 

"Froin and after the passage of this act no forelgn corporation shall do 
any business in this commonwealth until sald corporation shall hâve establish- 
ed an office or offices and appointed an agent or agents for the transaction of 
lis business thereln." 

This paragraph prevents a foreign corporation doing business in 
this State before it establishes and appoints an agent therein ; but the 
second paragraph in the act goes further, and enacts : 

"It shall not be lawful for any sueh corporation to do any business in this 
commonwealth until it shall hâve flled in the office of the Secretary of the Com- 
inonvi'ealth a statement under the seal of sald corporation, and signed by 
the président or secretary thereof, shovving the title and object of sald cor- 
poration, the location of its office or offices, and the name or names of Its au- 
thorlzed agent or agents therein ; and the certificate of the Secretary of the 
Commonwealth under the seal of the commonwealth, of the flllng of such 
statement, shall be preserved for public inspection by each of sald agents in 
each and every of such offices." 

The second paragraph déclares unlawful the doing of any business 
by a foreign corporation not complying with the terms of the act. 
The third paragraph makes the transaction of such business a positive 
crime, punishable with fine and imprisonment : 

•'Any person or persons, agent, offlcer or employé of any such foreign cor- 
poration, who shall transact any business wlthm this eoimnonwealth for any 
such foreign corporation, without the provisions of this act belng complied 
with, shall be guilty of a misdemeanor. and, upon conviction thereof, shall be 
punished by imprisonment not exceeding thirty days, and by fine not ex- 
eeeding one thousand dollars, or either, at the discrétion of the court trylng the 
same." 

It is clearly shown by documentary évidence that the construction 
Company entered into the contract upon which it déclares, and through 
which it desires to recover before registering in this state, in accord- 
ance with the act of 1874. Had this act expressly declared void con- 
tracts made by a foreign corporation not complying with the usual 
requirements, there would be no room for any contention by the plain- 
tiff that it could recover in this case, as the Suprême Court bas held 
in the case of Diamond Glue Co. v. United States Glue Company, 
187 U. S. 611, 23 Sup. Ct. 206, 47 L. Ed. 328, that, where the state 
act déclares void ail contracts made by foreign corporations not ob- 
serving the required formality, a recovery cannot be had upon the 
contract. The Pennsylvania act in question does not in terms déclare 
the contract void. It does, however, déclare in the first paragraph that 
"no foreign corporation shall do business in this commonwealth until 
such corporation shall hâve established an office," etc. ; and in the second 



932 154 FEDERAL REPORTER. 

paragraph that "it shall not be lawful for any such corporation to 
do any business in the commonwealth until it shall hâve filed in the 
office of the Secretary of the Commonwealth a statement * * * 
showing the title and object, * * * ^he location of its business, 
and the name, or names, of its authorized agent," etc. ; and the third 
paragraph makes any violation of thèse provisions a misdemeanor pun- 
lishable by fine and imprisonment. Do thèse provisions of this act of 
1874 then render void ail contracts made by foreign corporations with- 
out having first registered as required ? The weight of authority is to 
the efïect that it is not absolutely necessary in order to make such con- 
tracts void that the Législature should, in express terms, déclare them 
so. The rule in this regard bas been clearly and aptly expressed by 
Lord Chief Justice Holt in Bartlett v. Vinor, Carthew 253, as foUows: 
"Bvery contract made for or about any matter or thing whicti is prohibited 
and made unlawful by any statnte is a void contract, though the statute it- 
self does not mention that It shall be so, but only inflicts a penalty on the 
offender, because a penalty implies a prohibition, though there are no pro- 
hibitory words in the statute." 

The rule thus stated has been generally followed by the courts, and 
especially by the Suprême Court of Pennsylvania in a number of cases. 
Mitchell V. Smith, 1 Bin. (Pa.) 110, 2 Am. Dec. 417; Badgley v. 
Beale, 3 Watts (Pa.) 263; Columbia Bank & Bridge Co. v. Haldeman, 7 
Watts & S. 233, 42 Am. Dec. 229 ; Johnson v Hulings, 103 Pa. 501, 
49 Am. Rep. 131; Thorne v. Travelers' Insurance Co., 80 Pa. 29, 21 
Am. Rep. 89. In Johnson v. Hulings, supra, the plaintifï was in the 
ideatical situation with the construction, company in the case at bar. 
In both the contract would have been entirely lawful and legitimate 
but for the failure on the part of the complainant to comply with the 
statutory requirements. , In Johnson v. Hulings, supra, the com- 
plainant engaged to sell, or did sell, land upon which he was entitled 
to commissions of $10,000 had he previously complied with the Penn- 
sylvania act of April 14, 1849, requiring him to take out a broker's 
license. His failure to do so was held to be a bar to a recovery for 
the commissions, because the act with which he failed to comply pre- 
scribed a penalty, and in this case the construction company is guilty 
of the same default in not having complied with the act requiring reg- 
istration before entering into the contract upon which the award is 
made. This act is a salutary one, for the protection of persons trans- 
acting business with foreign corporations. The facility with which 
irresponsible corporations are created, frequently with no assets with- 
in the jurisdiction where business is transacted, would frequently leave 
creditors without any chance whatever of collecting their daims were 
it not for acts requiring registration where business is transacted. 
This enables the creditors to bring the foreign corporation wîthin the 
jurisdiction of the courts where the obligations are created; and, in 
order that the provisions of thèse laws may be complied with, it is 
necessary that they should receive a reasonably strict enforcement. 
Conscious of the importance of requiring foreign corporations to com- 
ply with thèse requirements of the act, the courts have uniformly insist- 
ed upon registration before beginning business in a foreign jurisdic- 
tion. The act of 1874 has been passed upon by the Suprême Court of 
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Pennsylvania, and the fédéral courts will follow sucli constructions. 
McCanna & Co. v. Citizens' Ce, 76 Ked. 420, 24 C. C. A. 11, 35 h. R. 
A. 236. The point in this case was not squarely decided by the Su- 
prême Court of Pennsylvania until 1902, about one year after the exécu- 
tion of the contract, but prior thereto cases involving a similar prin- 
ciple had been passed upon in Johnson v. Hulings, 103 Pa. 501, 49 
Am. Rep. 131 ; Thorne v. Travelers' Insurance Co., 80 Pa. 39, 21 Am. 
Rep. 89 ; Lasher v. Stimson, 145 Pa. 30, 23 Atl. 552. In the case of 
Delaware, etc., Co. v. Passenger Railway Co., 204 Pa. 25, 53 Atl. 
533, the Suprême Court, following the rule indicated in Lasher v. 
Stimson, supra, said : 

"Tlie purpose of tlie act is to bring foreign corporations doing business 
in tins State witliin tlio reacli of logal process. Tbis purpose is not accom- 
plished by a registration of tlie corporation at the pleasure of its officers, or 
when it may be to tlieir interest to appeal to our courts. The act is for the 
protection of those with whom it does business, or to whom it may incur lia- 
bility by its wrongful acts, and nothing short of a registration bcEore the con- 
tract that it seeks to enforce Is made can give it a right of action. Any other 
construction of the act would violate its plain words, and wholly defeat its ob- 
ject by affording protection to the corporation and denying it to tlie public." 

The suit hère is against the sureties of the contracter, and the il- 
légal contract the basis of the action. As the plaintifï must rely upon 
its void contract to recover, the action must fail. The test as to 
whether the action is grounded upon the void contract dépends upon 
whether it requires the aid of an illégal transaction to establish the case, 
and, if it be necessary to prove the illégal contract in order to maintain 
the action, the courts will not enforce it, nor will they enforce any 
alleged rights springing from such agreements. Johnson v. Hulings, 
supra; McMullen v. Hofïman, 174 U. S. 639, 19 Sup. Ct. 839, 43 
L. Ed. 1117. 

For the reasons stated, the judgment non obstante veredicto enter- 
ed by the Circuit Court is affirmed. 



WINEMAN V. DRAKB et al. 

(Circuit Court of Appeals, Seventh Circuit. April 16, 1907. Kehearing De- 

nled May 17, 1907.) 

No. 1,301. 

1. Collision— Steam Vessels Meeting — Mutual Fault. 

The steamer City of Berlin, with a barge in tow on a line, both ore 
laden, bound down the Détroit river at nlght, as she made the turn of 
two points from the course leading from the Lake St. Clair channel into 
the Windmill Point ranges, met and passed the Venus bound up, with 
the barge Tyrone in tow. Behlnd the Tyrone and overtaking her was 
the steamer Chili. Signais for passing port to port were exchanged be- 
tween the Berlin and both the Venus and Chili, but when the bow of the 
Berlin, which had made the turn and straightened on her course, was 
about opposite the port quarter of the Tyrone and about 150 feet away, 
she came into collision with the Chili, whlch struck her port bow, in- 
flictlng Injuries from which she afterwards sank. Under rule 24 of the 
rules for navigation of the Great Lakes, Act Feb. 8, 1895, c. 64, § 1, 
28 Stat. 645 [U. S. Comp. St. 1901, p. 289Ï], the Berlin had the right of 
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way. Held, on the évidence, that the Clii'i Ciime ont from bebind tlie 
Tyrone, heading toward the course of the Berlin as the latter was ap- 
p»oaching, and was in fault for the collisioti ; that the Berlin was also 
in fault iinder the circumstances for not allowing more room for passiiig, 
havlng 500 feet of open water on her starboard side. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 40.] 

Appeal frotn the District Court of the United States for the Eastern 
District of Wisconsin. 

Fred G. Harvey and Chas. E. Kremer, for appellant. 
Frank S. Masten and Harvey D. Goulder, for appellees. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge. On August 7, 1904, at 9 o'clock 
p. m., the steamer City of Berhn (hereinafter termed the Berlin) and 
the steamer ChiH came into colhsion in the Détroit river, just Ijelow 
the turn from the Windmill Point ranges to the course leading to the 
800-foot channel in Lake St. Clair. The night was dark but clear, 
with a light wind. The Berlin, a wooden steamer 298 feet in length 
and 40 foot beam, bound down the river with 3,000 tons of ore, and 
towing with a 650-foot Une the barge Aurora, also ore laden, while 
yet above the turn, sighted the steamer Venus coming up the river 
with her tow, the barge Tyrone, approximately 600 feet bèhind hèr. 
To the stem of the Tyrone, and overhauling her at the rate of 11/2 
miles an hour, came the steel steamer Chili, 320 feet long and 43 foot 
beam, also bound up the river, with about 4,000 tons of coal. 

At a distance of a mile apart the Berlin and Venus exchanged sig- 
nais indicating a mutuàl intention of passing port to port. Shortly aft- 
erwards the Berlin and Chili exchanged Hke signais. The Berlin and 
Venus approached and passed the turn together. There is some dis- 
pute on the record as to the distance apart thèse vessels were at the 
time ; but we deem it sufïiciently proven that the distance was about 
200 feet. As the Berlin made the turn into the Windmill Point ranges 
— being a turn of two points — and when her amidships was about 
abreast the stern of the Venus, she for the first time discovered the 
Chili close to the port quarter of the Tyrone, and, as her crew claims, 
coming out from behind the Tyrone into the course of the Berlin, 
which it is claimed had straightened out practically 200 feet from and 
parallel with the course of the Tyrone, heading a little to the westward 
of and away from the ranges. The Berlin thereupon blew an alarm 
whistle and proceeded to check her headway, port hard her helm and 
back. Just what action was taken on board the Chili is in dispute. 
The two were, however, so well under headway that a collision took 
place, the Chili's port anchor coming into contact with the Berlin's 
port bow about 20 feet back of her stem, at an angle of 2 points or 
about 22 degrees, and remaining in the hole made thereby. The Chili 
then struck the port side of the Berlin a second time with her stem 
about 19 feet back of the first place of impact, and tore out an opening 
23 feet in length by 8 feet in width. The wale streak of the Chili also 
raked the Berlin's side past her amidships, doing considérable damage. 
The place of collision was about abreast of the port quarter of the 
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Tyrone. The Berlin proceeded downstream a short distance, and was 
beached on Belle Isle in a sinking condition. The injury to the Chili 
was slight, so that she was able to continue her voyage to Milwaukee, 
where, on August 16, 1904 — nine days after the collision — her owners 
filed their pétition in said District Court to limit their liability, and 
took the steps to that end by the statute provided. On February 10, 
1905, appellant filed his claim in said cause for damages growing out 
of said collision. To this, petitioners made answer. The cause then 
proceeded to trial, and a decree was entered for the petitionèr against 
appellant, from which decree this appeal is prosecuted. The only 
errors relied upon which need be considered are : (1) That the court 
erred in not finding that the Chili wrongfully came out into the course 
of the Berlin ; and (2) that the court found that the Berlin overswung 
into the course of the Chili ; and (3) that the court erred in not finding 
in favor of the Berlin. 

As above stated, it has been shown by a prépondérance of the évi- 
dence that, while making the turn, the Berlin and Venus vt'ere ap- 
proximately 200 feet apart, and that the turn was made in the usual 
way. The gênerai course of the Berlin lay substantially parallel to 
and about 175 to 200 feet distant from that of the Venus and her tow, 
the Tyrone. The officers and crews of the Berlin, the Aurora, and the 
Venus — in ail 13 witnesses — say the Berlin straightened out after the 
turn was made and pursued her course down the river, heading on 
Belle Isle Point, which would make it about parallel with and 200 feet 
from the course of the Tyrone. Some of them say she was bearing 
a little to the westward of that course. The captain of the Tyrone 
says she straightened out after making the turn and held her course 
down the river. The lookout of the Tyrone says the Berlin at no time 
came nearer to the Tyrone than about 150 feet. The testimony of the 
captain and engineer of the Tyrone and of the officers and crew of 
the Chili — six witnesses in ail — is to the effect that the Berlin came 
in on the Chili's course so that the place of collision was only from 
50 to 75 feet westward of the Tyrone. The fact that the Berlin was 
.^ruck in her port bow is accounted for upon the theory that when 
she had overswung from the turn into the Chili's course she attempted 
to go hard to starboard and thereby recover her course, and was struck 
by- the Chili just as she was in the act of going out to starboard. To 
do this, she must hâve made her course from the time she crossed the 
ranges, in the f orm of a prostrate letter Q/t) . It is conceded that 
when the alarm whistle was bloWn by her the Chili was distant from 
her about 900 feet, and that the collision took place within 45 seconds 
thereafter. If the explanation be correct, she must hâve overswung 
150 to 175 feet and then hâve recovered sufficiently to hâve headed out 
again at an angle of not less than 90 degrees from her overswung 
course in a little over half a minute. Purthermore, she must hâve ap- 
proached so close to the Tyrone before she went about that the ofiîcers 
of the latter would hâve been justified in apprehending a collision. 
The évidence shows they had no such fear. From the exhibits and 
other évidence produced on the hearing, it appears that the Chili struck 
the Berlin's bow at an angle of approximately 2 points, or 22 degrees. 
Assuming that the collision occurred 70 feet west of the port nuarter 



936 . 154 FEDERAL lœPORTEK. 

of the Tyrone, and that the Chili was going in a course substantially 
parallel with or bearing in upon that of the Tyrone, as is claimed for 
her, and that the stern of the Berhn was 278 feet back of the first point 
of contact, then it foUows that the stern of the Berhn would hâve 
been across and upon the Tyrone. It is apparent that, if this be cor- 
rect, the colhsion could not hâve taken place vvithin less than 150 feet 
from the Tyrone. In support of the contention that the Chili made 
out to port from behind the Tyrone, appellant's witnesses above enum- 
erated testify that the Chili headed across the Berlin's bow after slie 
was straightened out on the Belle Isle course. Appellees' witnesses, 
on the other hand, testify that the Chili was proceeding parallel to 
the course of the Tyrone until the alarm sounded ; that then the order 
was given to port a little; then, when she was deemed to be headed 
in a little too far toward the Tyrone, the order was given to starboard 
a little and steady. In their pétition to limit liability, however, ap- 
pellees aver that when the danger was discovered the Chili hard-port- 
ed, checked, and at once reversed and backed strong. At the time the 
pétition was filed the Berlin had not been raised, and the extent and 
nature of her in jury was not known. This fact, together with the 
fact that the pétition was filed within nine days after the collision, 
throws suspicion upon the testimony of the witnesses given long after- 
wards, and, for the purposes of this hearing, the averments of the péti- 
tion should be assumed to be the truth. If the Chili, while proceeding 
at the rate of from 8 to 10 miles an hour on a course parallel to or bear- 
ing in upon the Tyrone and from 70 to 100 feet distant, and having her 
bow not more than 45 to 60 feet forward of the Tyrone's stern had 
hard-ported, checked, reversed, and backed, it would seem as though 
she could not hâve failed to corne into contact with the Tyrone's port 
side before her headway was checked. Her wheelsman testifies that 
just about the time he heard the alarm he received signais .to starboard 
a little, then port, then starboard a little again, and then stèady. This 
must hâve had the effect to send her to port and away from the Tyrone. 
This witness also says that when he saw the Berlin she was coming 
out across the Chili's bow. As the record reads, the captain of the 
Chili is made to say he could do nothing at the time of the alarm but 
"sheer back." This would show that he considered the Chili too far 
to port. It is difficult to believe that an old lake sailor like the captain 
of the Berlin should allow his beat to swing almost two points beyond 
the Belle Isle course, so that she headed in between the Chili and the 
Tyrone. Under the circumstances, it would hâve been gross careless- 
ness, since he had not only to clear the Tyrone, but to bring his tow 
clear of the Venus. Nor is it conceivable that the Chili's stem could 
bave struck the Berlin's port bow while, the former was heading in on 
the Tyrone. The theory that the current probably swung her stern 
to the westward, carrying her bow to port, does not seem to make 
allowance for the strain of her tow line upon her stern. The évidence 
does not justify the court in finding that she at any time approached 
nearer to <the course of the Venus and Tyrone than 150 feet. There 
was, however, no good reason why she should not hâve stood further 
to starboard. She must hâve correctly located the Chili at the time 
she crossed and came above the Windmill Point ranges, and might 
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easily hâve given the Chili a wide berth, even though she might hâve 
reasonably supposée! there was room to pass when she steadied onto 
Belle Isle Point. Under the circumstances, reasonable caution should 
hâve led her to go beyond the usual turning point. There were five 
large vessels in close proximity to each other, and while she was not 
bound to take into calculation any error on the part of the Chili, it 
was carelessness on her part to limit the sailing room of three large 
vessels to a width much less than that of her own length, when she 
herself had 500 feet of sea room to her starboard. 

The Chili was a well-equipped and powerful steel steamer. She 
was going up the river unincumbered. She should hâve kept out of 
the way of the Berlin and her tow. The Jamestown (D. C.) 114 Fed. 
593 ; The George Presley, 111 Fed. 555, 49 C. C. A. 438 ; The Lucy, 
74 Fed. 573, 20 C. C. A. 660. She came up from behind the Tyrone 
when she knew the Berlin with her tow was going to pass the Venus 
and her tow, port to port. She, too, had ample sea room to starboard 
of the Tyrone. She thrust herself in between the two steamers and 
their tows, just as they were making the turn from and onto the ranges, 
and at practically full speed. "She had no right thûs to hurl herself, 
like a projectile in the midst of the vessels before her, taking the haz- 
ard of the conséquences." The Syracuse, 9 Wall. 672, 19 I^. Ed. 783 ; 
Am. S. S. Co. V. Am. Steel Barge Co., 129 Fed. 65, 63 C. C. A. 507. 

It should also be remembered that the Berlin, as the down-bound 
steamer, had the right of way : 

"That in ail narrow channels where there is a current, and in the rivers 
St. Mar.y, St. Clair, Détroit, Niagara, and St. Lawrence, when two steamers 
are meeting, the descending steamer shall hâve the right of way, and shall, 
before the vessels shall hâve arrived within the distance of one-half mile 
of each other, give the signal neeessary to indicate which side she sélects 
to take." Act Feb. 8, 1895, c. 64, § ], rule 24, 28 Stat. 645 [U. S. Comp. St. 
1901, p. 2891]. 

We can find no évidence in the record to account for the Chili's 
action in going so far to port. Like the Berlin, she was both well 
manned and equipped. We can find in the situation no due to the 
théories and motives of those in charge of either ship. We can only 
accept the facts as we find them. Nor is it possible to accurately 
ascertain from the testimony of the witnesses the exact distance of the 
place of collision from the Tyrone's port quarter. That it was not 
less than 150 feet, we deem fairly established by the whole record. 
This distance, it will be borne in mind, is less than one-half the length 
of the Chili, so that her midships would still be just off the Tyrone's 
port quarter, assiuning that she was proceeding at an angle of 45 
degrees or more to the line of the ranges and had corne out from be- 
hind the Tyrone. There was bad seamanship somewhere. By the 
light of the évidence we discover it upon the decks of both the Chili 
and the Berlin. Our conclusion, therefore, is that the Chili, at the 
time of the accident, was heading out onto the course of the Berlin, 
and that the latter was drawing in towards the ranges somewhat, and 
that each of them might in the exercise of reasonable care hâve gone 
further to starboard and hâve cleared the other. Ordinary care on 
the part of each or either of the vessels would hâve avoided the colli- 
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sion. They were both to blâme, and the resulting damages should be 
borne by them equally. 

The decree of the District Court is reversed, with directions to entex 
a decree in conformity herewith. 



CASTNER EliEOTROLÏTIC ALKALI CO. t. DAVIES. 

(Circuit Court of Appeals, Second Circuit May 30, 1907.) 

No. 280 

1. Masteb and Servant— Action fok Death dp Seevant— Question fob 

JUET. 

Plalntlff's Intestate, who was employed In defendant's factory, was 
killed at about 9 o'clock In the morning by ttie explosion of a water 
heater In the room where he was working used to. beat the water in a 
tank In another room 75 feet distant; the connection being by means of 
pipes from 2% to 3 Inches In diameter. ïhe fire under the heater was 
found to be out and the heater cold at 12 o'clock the night before, when 
the night shift came on to work, but, not being in use at night, the forè- 
man who had gênerai supervision of the plant took no action in respect to 
It, and the fire was rekindled by the janltor at about 8 In the morning. 
The outslde température during the night was about 2 degrees below zéro, 
and the room where the heater stood was quite large, with several out- 
slde Windows, and was not otherwise heated, although there was a large 
doorway openlng Into an adjoining room which was kept heated at ail 
times. A crack in the heater observed immediately before the explo- 
sion extended diagonally, and dld not foUow the Une of any seam. There 
was no direct évidence as to the cause of the explosion. Held, that such 
facts and elrcumstances were sufHcient to warrant the submission to the 
jury of the question whether it was eaused by the freezing of the pipes 
preventing the circulation of the water through them to the tank which 
ordiuarily obvlated any danger and rendered an escape valve on the 
heater unnecessary. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, § 1016.] 

2. Same— Liabilitt fob Négligence of Foeeman— New Yobk Emploteb's 

Liabilitt Act. 

Under the New York Employer's Llability Act, Laws 1902, p. 1748, c. 
600, which makes an employer liable for the négligence of any person in 
his service "intrusted with and exercislng superintendence, whose sole or 
principal duty is that of superintendence," the owner of a factory is 
liable for the death of an employé eaused by the négligence of a foreman 
whose sole duty was to superintend the work of a shlft of men under 
him, make out reports, and to hâve charge of the appliances in the rooms 
in which they worked. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §1 371-373.] 

3. Same— Notice of Injurt. 

Notice to a défendant who operated a factory that on a certain date an 
employé named was kiUed In defendant's building by reason of the ex- 
plosion of a hot-water tank malutained in said building at said time, and 
that the explosion was due to defendant's négligence, is sufficiently spécifie 
under the New York Employer's Llability Act, Laws 1900, p. 1748, c. 600, 
requiring notice to be given of the "time, place and cause of the Injury." 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, § 806.] 

4. Evidence — Competency— Opinion of Experts. 

While it is compétent for expert witnesses to enumerate the varioua 
causes which might bave produeed a given efCect, and to state what bear- 
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Ing spécifie facts shown in évidence would hâve upon tlie probability or 
improbability of one or more of sucli causes being operative at tbe time 
and place, it is not compétent for theni to stnte an opinion upon ail the 
évidence, as to what cause was in f act operative ; that belng the final In- 
ference to be drawn by the jury. 

5. Appeal and Erbob— Revievit— Harmless Errob. 

The erroneous admission of the opinions of witnesses as to the cause 
of an explosion held without préjudice, where the materlal facts were 
not in dispute, and the opinions vt-ere merely arguments therefrom. 

[Ed. Note.— For cases In point, see Cent. l)ig. vol. 3, Appeal and Error, 
§ 4153.] 

In Error to the Circuit Court of the United States for the Western 
District of New York. 

This cause cornes hère upon writ of error to review a judgment 
of the Circuit Court, Western District of New York, in favor of de- 
fendant in error, who was plaintifï below. The judgment was entered 
upon thé verdict of a jury and was for damages resulting from the 
death of plaintifif's intestate; it being alleged that his death was caused 
by the neghgence of défendant. 

H. C. Meinard and CHnton B. Gibbs, for plaintifï in error. 
Bushnell & Metcalf, for défendant in error. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. Plaintifï was at work in what was 
known as the "cell mounting room" in defendant's plant for the manu- 
facture of caustic soda at Niagara Falls. This room was about 20x30- 
feet in size, situated on the first floor, with some Windows opening out- 
doors and others in the top for ventilation. Except for the "water 
heater" hereinafter mentioned, there was no means for heating this 
room. It communicated by a large door through a brick wall with 
an adjoining room, known as the "cellroom," which was always warm, 
being heated by steam night and day. In the cell mounting room there 
was a hot-water heater variously estimated at from three to five 
feet in height, which was connected with a large tank, upon which 
there was a cover, located in the pump room 75 or 80 feet distant. The 
connection was by two pipes, a discharge and an intake. The heated 
water in the tank was used in the process of manufacture. Besides 
receiving the inflow of heated water from the heater, the water in 
the tank could also be warmed by a steam jet opening into it and 
leading from the main steam supply in another part of the building. 
Work was carried on night and day by three eight-hour shifts, btjj 
no one worked in the cell mounting room at night. At about 7 a. m. of 
Monday January 25, 1904, one Thomas, the sweeper or janitor of that 
part of the building, reached the plant and went into the cell mounting 
room. He found the fire under the heater "dead out," and the heater 
cold. It being a part of his duties to keep the fire going and to light 
it up when it went out, he cleaned out the fire box, and built up a 
new fire, which he lighted a little before 8 a. m. Some time between 
9 and 10 a. m., the day shift being then at work in the room, a small 
quantity of steam and water was observed oozing through a crack 
about four or five inches long, running diagonally about two-thirds 
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the way down the heater. Thomas stàrted to report tHe cîrcumstance 
to a foreman, but wîthin a few minutes the heater exploded, killing 
plaintifif's intestate almost instantly. The complaint charged négligence 
in superintendence of the opération of the heater, and also in main- 
taining a heater not supplied with steam gauge or safety valve. The 
undisputed évidence showed that, so long as the connection was open 
with the large tank, no such appliances were needed, since the intake 
and discharge insured a constant circulation and the tank acted as an 
expansion chamber. Thereupon the charge of defective appliances was 
withdrawn. 

The theory of the plaintiff was that the water in thèse pipes froze, 
thereby stopping the circulation, so that the imprisoned water, ex- 
panding and turning into steam under the influence of the relighted 
fire, exploded the heater. There was no direct proof of the présence 
of ice in the pipes, and the fundamental question is whether there was 
enough in the testimony to send the case to the jury — whether the prés- 
ence of obstructing ice was a reâsonable inference from facts which the 
jury might find to be proved or whether to reach such a conclusion was 
mère blind guesswork. Defendant's counsel points out that the janitor 
testified that he did not think it was below freezing when he reached 
the room at 7 a. m., and that no one else testifies to the température 
in the cell mounting room; that such room communicated with a lava- 
tory and also with the cellroom, which was always heated, by a large 
opening which was always open ; that thèse pipes never froze before, so 
far as ariy one knows ; that water kept in certain cell bottoms in the 
cell mounting room had never been known to freeze; that the hot 
water in the tank, kept heated by the steam jet, would hâve a tendency 
to cause water to circulate through the pipes, even if the fire under 
the heater was extinguished ; that it would go slowly, and that moving 
water does not freeze unless it is moving very slowly ; that pipes choke 
up otherwise than by freezing of the water within them; that they be- 
come obstructed sometimes by accumulations of dirt or sédiment from 
the water, or incrustations from the water on the inside of the pipes, 
sometimes from oil solidifying in time by the action of hea.t upon it, 
sometimes accumulations of red lead used in making joints would stop 
pipes Up if they were small ; that boilers sometimes explode from im- 
proper riveting or drilling of the holes that hold the rivets, or from 
poor or wcak material. 

On the bther hand, it appeared that no one worked in that room 
at night, which accounts for nonproduction of direct évidence as to its 
température; that it was very cold from 8 p. m. till raidnight and (by 
Weather Bureau Records) that from midnight till 7 a. m. the tempéra- 
ture outdoors was continuously one to two degrees below zéro; that 
there was nobeat supplied to the room except such as came from the 
heater itself or through the opening into the adjoining room, and that 
there werciseveral Windows opening into the room from without — six 
of them, defendant's witness says — that, so far as appears, the fire 
had not theretofore been left unlighted during a night of zéro weather ; 
that the water in the cell bottoms was pure water from the Niagara riv- 
er, while the water in the heater was water which had been once 
heated, one of defendant's expert witnesses testifying that water which 
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has been heated will freeze a great deal more quickly than cold water 
which has not been subjected to beat; that tbe cQnnecting pipes, over 
70 f eet in length, were not covered or protected ; that they were f rom 
2y2 to 3 inches in diameter, and that defendant's expert testified that he 
would not expect stoppage by rust scales or sédiment in pipes of that 
size; that other witnesses testified that, obstruction through accumu- 
lation of foreign matter would be likely to corne about gradually and to 
give indications of its approach by such a réduction of water supply 
as would challenge attention ; that the crack through which the steam 
and water was oozing is not shown to hâve been located at any line of 
rivets, and that there was nothing to indicate any latent defect in 
the material of which the heater was composed. There was no sub- 
stantial conflict in the testimony as to the evidential facts, and the 
inferences drawn from them by the jury, as indicated by the verdict, 
seem to us reasonable and legitimate. Plaintiff was under no obliga- 
tion to show the physical présence of ice in the pipes. No doubt it 
disappeared quickly after the catastrophe. . 

It is suggested that the proximate cause of the accident was the re- 
lighting of the fire, which was the act of Thomas,, a fellow servant, for 
wliose négligence défendant would not be respdnsible, and it was as- 
signed as error that the court declined to submitthe question of his 
négligence to the jury. The évidence, however, does not sustain a 
linding that Thomas was négligent in lighting the fîre. It was his duty 
to do so generally when he found it out. On this occasion the heater 
was cold to the touch, but, for aught he knew, the fire might not 
bave been extinguished more than two' or three hours. He had no 
means of knowing that it had been out ail night with the water in pipes 
and heater exposed to a very low température. He might faifly as- 
sume that whoever had been in charge prior to his coming would hâve 
looked after it, or left word for him if there were any risk of its being 
frozen. The real négligence in the case is to be found in the conduct 
of the person in charge before Thomas arrived. The testimony show- 
ed that Ringleb, an extra foreman, was in charge of the shift from 8 
a. m. to 4 p. m. of the day before. When he left at 4 p. m., the heater 
was operating with a fire in it. He returned at midnight to take the 
shift till 8 a. m., and found the fire out and the heater cold. Evidently 
the fire went out during the tour of duty of foreman Erway (4 p. m. 
to 12 midnight), and so long a time before Ringleb returned that the 
heater had grown cold. Ringleb did not bave the fire relighted during 
the eight hours of his tour of night duty. The court left it to the 
jury with instructions that the important question in the case was 
whether it was négligent in the foreman to fail to keep the fire going, 
considering the state of the weather, and that in the ordinary course 
of business the fire would be relighted the next day. They found 
that the foreman was négligent, and we think their conclusion was 
correct. Ringleb knew the weather was bitterly cold. When he ar- 
rived at midnight, it was two degrees below zéro. He knew that the 
fire had been out so long that the heater was already cold. The jury 
might fairly find that a man of ordinary prudence would either hâve 
had the fire rekindled so as to take the apparatus safely through the 
long cold night, or else would bave passed the word on to the next 
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shift to be cautious about relighting it in view of its abnormally long 
exposure to cold. ; 

The action was brought under the New York employer's liability act 
(chapter 600, p. 1748, Laws 1902), which has modified the law of master 
and servant so as to make the employer liable for the négligence of 
any jperson in his service "intrusted with and exercising superintendence 
whose sole or principal duty is that of superintendence." That Ringleb 
was within this provision is manifest from his own description of his 
duties. He testified that : 

"As foreman he had bliatgè of the shlft of six men working under him. 
His duties were to look after ail that eéllroom department. He simply look- 
ed after the process work and the men. . He had charge of the pump room, 
one man In there, and the cellroom and the eell mounting room. He simply 
told the men what to flo, and made out reports, and they were required to 
do what he told them. * * * He had the riglit to décide whether the 
heater should be run or not, and it was part of his duties." 

The statute above cited requires "notice" to be given within 120 
days after the accident, and that said notice shall state the "time, place 
and cause of the injury." The notice in this case states that on Jan- 
uary 25, 1904, Earl W. Davies was killed in one of defendant's build- 
ings at Niagara Falls by reason of the explosion of a hot-water tank 
maintained in said building at said time, and that the explosion afore- 
said was due to defendant's négligence. Such notice complied fully 
with the requirements of the statùte, and is much more spécifie than 
the one which was held to bé insufificient in Miller v. Solway Process 
Co., 109 App. Div. 135,. 95 N. Y. Supp. 1020, upon which défendant 
relies. 

Exceptions to the adrnission of téstimony hâve been presented. Sev- 
eral witnesses, some df them experts in heating and steam apparatus 
and others not, were allpwed to anSwer questions which asked them 
what in their opinion was the cause of the explosion. The question 
was improper. It wà§ compétent for the experts to enumerate the 
various causes which rnight produce such a resuit, and, their atten- 
tion being called to any f acts in proof (such as diameter of pipe, con- 
dition of water, etc.), td state what bearing the existence of those facts 
would hâve upon the probability or improbability of one or more of 
thoae causés being opératîvè at that time and place. But the final in- 
ferencç from, ail the facts iri prooî.as to what was the cause which 
produced the explosion \yas one for the jury to draw upon considéra- 
tion of those facts, illuminated by the expérience of the experts. We 
are not satisfied, however, that the admission of the téstimony objected 
to was harmful error. Thére was no dispute as to any material fact, 
and the opinions expressed were accompanied by such a statement of 
the reasoning which led to the witnesses' "opinions" that the answer.? 
were but arguments otily, of the weight of which the jury was quite 
well able to judge. 

The judgment is affirmed. 
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THE PAciria 

(Circuit Ck)urt of Appeals, Thlrd Circuit June 10, 1907.) 
No. 15. 

t. Collision— MoviNG and Anciiobed Vessels— Contbibutobt Fatjlt. 

Where a moving vessel was clearly In fault for a collision with one at 
anchor, the latter wlll not be held in fault beeause at the last moment she 
did something that contrlbuted to the collision, or omitted to do some- 
thing wliich might hâve avolded it. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 227.] 

2. SaME— ACTS DOKE IN EXTEEMIS. 

A dredge which had been engaged for some months in dredging the 
channel of the Delaware river below Phiiadelphia, 90 feet to the westward 
and 175 feet to the eastward of the Une of the Edgemoor range llghts, 
at night moved to the eastward 350 feet from the range Une and 175 
feet outside of the dredged channel, where she anchored for the night, 
carrying proper anchor llghts and with her bow down stream. On her 
west side lay a tug with the bow up stream. The anchor Unes of the 
dredge extending to the westward were weighted and sunk, while two 
extendlng eastward were not Whlle in such position the large steam- 
ship Maling, coming down from Phiiadelphia and drawlug more than 20 
feet aft, after roundlng the buoy 1% miles above the dredge, took a course 
which would hâve carrled her sUghtly to the eastward of the dredge. 
Seeing her approaching nearly head on, the watchman on the dredge 
seized a lantern, and waved it from east to west. The tug, also, as con- 
tended by the steamship, gave a signal of a single blast on which the 
steamship, when about flve lengtha distant, ported and attempted to go 
to the westward, but came iuto collision with the stern of the dredge. 
The Maling was clearly In fault for being not only on the wrong side of 
the channel, but entirely outside of and headtng away from it. Held, 
that the dredge was not chargeable with contributory fault beeause of 
the position in which she was anchored, nor beeause her port Unes were 
not weighted, since she was not in the fairway of the Maling, and owed 
her no duty with respect to the Unes to the eastward, and neither act, 
therefore, was a contributory cause of the collision, nor was she in fault 
for the signal given by her watchman, which, if improper, was an act 
done in extremis when the dredge was in imminent danger of collision, 
or of having her Unes eut by a vessel out of her proper course. Eeld, 
also, that the tug was not chargeable with fault beeause, as alleged, she 
was carrying sailing lights, nor beeause she gave alarm signais, neither 
of which contributed to the collision, but both of which were calculnted to 
warn the Maling of her improper course, nor beeause of her passiug signal, 
which, if given, was in extremis and in aid of the signais from the dredge. 

Appeal from the District Court of the United States for the District 
of Delaware. 

See 116 Fed. 107. 

John F. Lewis and Francis C. Adler, for appellant. 

J. Parker Kirlin, James J. Macklin, and Henry R. Edmunds, for 
appellee. 

Before DALLAS and BUFFINGTON, Circuit Judges, and LAN- 
NING, District Judge. 

LANNING, District Judge. This is a collision case. Three ves- 
sels are concerned in it — the dredge Pacific, the tug S. A. McCauley, 
and the steamship Maling. The collision resulted in damage to the 
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dredge amounting, with interest and çosts, to the sum of $19,754.70. 
By the final decree of the District Court ail three of the vessels were 
adjudged to hâve been in fault, and one-third of the damages was ap- 
portioned to each of them. The steamship abides by the decree, and 
has paid the one-third assessed against it. The tug and the dredge 
(with her insurers) hâve appealed, and by the errors assigned hâve 
presented questions concerning the négligence and contributory nég- 
ligence of the several vessels. 

The collision occurred in the Delaware river, below Philadelphia, 
on the night of November 16, 1897. The night was dark, but clear. 
The dredge was anchored in the easterly side of the river, bow down. 
The tug was tied to the westerly side of the dredge, bow up, her 
stern projecting some feet below the dredge's bow, and the dredge's 
stern projecting some feet above the tug's bow. The steamship, in 
passing down the river, struck the dredge and did the damage com- 
plained of. The dredge for some rnonths had been engaged under 
employment of the United States gôvernment in dredging out the 
navigable channel of the river 90 feet on the westerly side and 175 
feet on the easterly side of the line of the Edgemoor range lights. 
For some days previous to the collision the dredge had been workirig on 
the easterly side of this line. About 5 o'clock in the afternoon, just 
preceding the collision, she was removed to a point about 350 feet 
easterly of the line of the range lights, and there anchored for the 
night. Her anchor lines, extending to the west, toward and across 
the dredged channel, wéire Weighted and subnierged. Those extend- 
ing to the east, away froni the dredged channel, were not submerged. 
The dredge's lights indicated that she was at anchor. Whether the 
lights of the tug indicated that she was moving or at anchor is dis- 
puted. The steamship, in passing down the river, having rounded the 
Edgemoor buoy, which was 1 to 1}^ miles above the dredge and 
tug, took a course by which the dredge's lights were kept slightly 
on the steamship's starboard bow, so that, if she had not subsequently 
changed her course, she would hâve passed, or attempted to pass, on 
the easterly side of the dredge. The nearer she approached the dredge, 
therefore, the further was she departing from the line of the range 
lights, by which alone she should hâve steered her course. It is ad- 
mitted by her counsel that she was on the wrong side of the river. We 
are satisfied, too, that, if she had not subsequently changed her course, 
she would hâve fouled the dredge's port lines and incurred the risk of 
doing serious damage to the dredge. The évidence of the steamship's 
pilot shows that he thought the dredge was on or nearly on the line 
of the range lights, which were to his stern, and that, instead of guid- 
ing his course by those lights, he guided it by the lights of the dredge. 
The dredge had withdrawn from the ship channel for the express 
purpose of leaving the channel free and unobstructed during the night. 
It was the duty of the pilot of the steamship to keep to his starboard 
side of the channel. Instead of doing so, he not only passed over to his 
port side of the channel, but beyond it into the shallower water, where 
the dredge was anchored. He was in charge of a moving steamer 
which he had under f ull control. He was going down the river on an 
ebb tide running two or more miles an hour. While he says that after 
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rounding tHe Edgemoor buoy he reduced his speed, the master. who 
executed the pilot's orders, déclares that until within about five ship 
lengths from the dredge the steamship was going at full speed. That 
the pilot was grossly négligent is perfectly clear, and, as above stated, 
the liability of the steamship for at least one-third of the damages has 
been admitted and the amount paid. 

The question now to be decided is whéther either the dredge or the 
tug is chargeable with contributory négligence. In The Oregon, 158 
U. S. 186, 197, 204, 15 Sup. Ct. 804, 809 (39 h. Ed. 943), the court 
said : 

"Where one vessel clearly shown to hâve been gnllty of a fault adéquate In 
Itself to account for the collision seeks to Impugn the management of the otlier 
vessel, there is a presumption In favor of the latter which can only be re- 
butted by clear proof of a eontributing fault This principle Is peculiarly 
applicable to the case of a vessel at anchor, sincè there Is not only a pre- 
sumption in her fayor by the fact of her being at anchor, but a presumption of 
fault on the part of the other vessel whlch shifts the burden of proof upou 
the latter." 

In that case the Clan Mackenzie was at anchor in the Columbia river 
outside of the usual track of steamships. Her lookout saw the Oregon 
bearing down on the Clan Mackenzie. The lookout hailed the Oregon, 
and continued to shout until just before the collision. Concerning the 
shouting, the court said: 

"It was a case of action In extremis, and, whlle it is possible that a bell 
might hâve called the attention of the approaehing steamer, it is by no means 
certain that It would hâve done so and, whether the lookout aeted wisely or 
not, he evidently aeted upon his best Judgment, and the judgment of a com- 
pétent sallor In extremis cahnot be impugned. • * * As we hâve already 
observed, it is not sUlBcIent for the Oregon to cast a doubt upon the manage- 
ment of the Clan Mackenzie. In vlew of the clearness of her own fault. It 
is not unreasonable to require that she should make the fault »t the other 
equally cleàr." 

In The E. A. Packer (C. C.) 49 Fed. 92, 98, Judge Wallace said : 

"I understand the rule to be well established that in every case where a 
vessel, by her ov?n négligence, or the breach of a statutory rule, places another 
in great péril, the latter will not be held guilty of négligence beeause at the 
last moment she did something that contributed to the collision, or omitted 
to do something that might bave avolded it. It has often been held by the Su- 
prême Court that a vessel which by her own fault causes a sudden péril to 
another cannot impute to the other as a fault a measure taken in extremis, al- 
though it was a wrong step, and but for it the collision would not hâve oc- 
curred, and that a mistake made in the agony of the collision is regarded as 
an error for which the vessel causing the péril is altogether responsible." 

Is the dredge chargeable with contributory négligence ? The steam- 
ship contends that she was, first, beeause she did not sink her anchor 
lines extending to the eastward; second, beeause, it is alleged, she 
gave to the steamship an irregular and improper signal by the waving 
of a lantern ; and, third, beeause, it is again alleged, she was improper- 
ly anchored in the fairway of the river. It is true that the dredge's 
port breast Une and port quarter line were not weighted, and that they 
"were obstructions to any vessel that should attempt to pass near to the 
dredge on her port or easterly side ; but, if it be assumed that there was 
a duty on the part of the dredge toward smaller craft to sink those 
154 F.— 60 
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lines, asshe did the Unes on her starboard or westerty side, the ques- 
tion hère presented is : Did she owe any such duty to this particiilar 
steamship ? ît seems to us that the duty of the dredge to sink its port 
lines was a duty owing only to those vessels that might lawfully pass 
on the easterly side of the dredge. The persotis in charge of the 
dredge were justified in assuming that a steamship such as the MaHng, 
admittedly drawing over 20 feet of water, would steer her course by 
the range Hghts, and, when passing down the river, would keep to the 
westerly side of the dredge. Furthermore, the fact that the port lines 
were not weighted was not a proximate cause of the collision. The 
steamship did not run into them, nor was her course altered because 
of them. Her course was altered solely because, of signais from the 
dredge or the tug, or both of them. The fact that, if the steamship 
should attempt to pass on the easterly side of the dredge, she would 
foui the dredge's lines, may hâve been, and doubtless \*as, the reason 
for the signal from the dredge for the steamship to pass on the west- 
erly, and not on the easterly, side of the dredge. But just as in ac- 
tionable so in contributory négligence the cause of the in jury must be 
a proximate and not a remote cause. Hérè there was no proximate 
connection between the placing of the unWeighted port lines of the 
dredge and the collision, for the reason that there was an intervening 
act on the part of the dredge, namely, a signal to the steamship to pass 
on the westerly side of the dredge, which the pilot of the steamship 
admits hè attempted to obey. if the dredge was guilty of contribu- 
tory négligence, it was because of the signal she gave to the steamship, 
and not because she failed to, sink her port anchor lines. 

Nor^ in view of the condition which suddenly confronted the dredge, 
should she be held guilty of contributory négligence because of the sig- 
nal ^iven by her .to the steamship. As alrëady stated, she was anchored 
about 350 feèt east of the line of the range hghts. That, was about 
175 feet east of the easterly side of the dredged channel. At low tide 
she was in about 18 feet of watér. This large steamship, 335 feet 
long and drawing 20 feet and 7 inches of wî^ter, was approaching the 
dredge nearly head on, having the dredge slightly on her starboard bow. 
She had no lawful right there. As against her, the persons in charge 
of the dredge had the right to assume that the dredge was in a place 
of perfect: safety. Seeing there, was imminent danger of a collision, 
or that the steamship would eut the dredge's port lines, the watchman 
of the dredge seized a lantern and violently waved it from east to west. 
At first the pilot of the steamship, evidently thinking he was on or 
nearly on the line of the range lights, and that there was safe pas- 
sage for hi'm to the east of the dredge, did not heed the signal. Pres- 
ently, after having also received, as he says, a signal of one short blast 
from the tug, he obeyed the two signais, hard-ported his helm, and 
sought, too late, to clear the dredge by passing to the westerly side. 
The steamship complains that the waving of the lantern was not an 
authorized signal; but it was given to a.moving steamer, out of her 
proper course, by an anchored vessel in imminent danger. The dredge 
might hâve shown a flare-up light or used a detonating signal, as au- 
thorized by article 13 of the act of Augtist 19, 1890 (36 Stat. 335, c. 803 
[U. S. Comp. St. 1901, p. 3867]) but she was not required to do so. In 
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the circumstances the signal given did not put the dredge in fault, and 
therefore did not render her chargeable with contributory négligence. 

The remaining ground on which the steamship charges the dredge 
with contributory négligence — that the dredge was improperly anchor- 
ed in the fairway — is equally untenable. It must be borne in mind that 
contributory négligence is necessarily based on an act, or omission to 
do an act, which is a contributing proximate cause of the accident 
complained of. If the dredge had been anchored in that part of the 
river which the steamship had the right to use, the case would présent 
a différent aspect. But she was not so anchored. She had taken the 
précaution just before night to withdraw from the dredged channel 
to the eastward, and to a place clearly outside of the path within which 
the steamship should hâve held her course. Even though she ma\ 
hâve been in the fairway of smaller craft, she was outside of the steam- 
ship's fairway, and by anchoring there she did not in anywise contribute 
to the particular accident which is the subject of our présent inquiry. 
We conclude, therefore, that as between the dredge and the steamshi]i 
the former vessel did not contribute to the injury she received. 

The counsel for the steamship also contends that the tug was guilty 
of contributory négligence for thèse reasons r First, because she gave 
to the steamship, when the two vessels were but a short distance apart 
and when the steamship was still heading for the easterly side of the 
dredge, 'a single short blast; second, because the tug blew alarm sig- 
nais; and, third, because the tug showed sailing lights, instead of 
anchor lights. There is no doubt that the tug did blow alarm signais 
after it became évident that there was imminent danger of a colli- 
sion. They were given in extremis, and were fully justified by the 
conditions. Article 27 of the act of June 7, 1897 (30 Stat. 102, c. 4 
[U. S. Comp. St. 1901, p. 2884]), which has been in force since 1884, 
expressly provides that in construing the ruies of navigation in our 
rivers, harbors, and inland watefs due regard shall be had to ail dan- 
gers of collision and to any spécial circumstances which may render a 
departure from the rules necessary in order to avoid imminent dan- 
ger. The alarm signais given by the tug were intended to notify the 
steamship of impending danger. The steamship's pilot recognized 
them as alarm signais. They were admittedly given after the steamship 
had ported her helm and changed her course. Consequently they did 
not in anywise contribute to the collision. 

It is further urged on the part of the steamship that the tug dis- 
played lights indicating that she was in motion and not at anchor, 
and that just before giving the alarm signais she gave one short blast 
of her whistle, thus indicating an intention of meeting the steamship 
port to port. The master of the tug dénies having given such a signal, 
though several witnesses on the steamship testify that they heard it. 
We do not deem it necessary to attempt to analyze the contradictory 
statements of thèse witnesses. We may assume, for the purposes of 
this case, that the tug did first give a signal of one blast of its whistle, 
and that its lights were sailing, and not anchor, lights. It has al- 
ready been observed that the watchman on the dredge was waving 
a lantern from east to west, and thereby signifying his désire to hâve 
the steamship port her helm, and pass to the west of the dredge. If 
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the tug had her sailing lights up and gave a signal of one blast, the 
steamship was thereby notified that the tug also desired her to port 
her helm and pass to the west. The signais on the dredge and tug 
were therefore harmonious. No confusion was created by them. Fur- 
thermore, the pilot of the steamship déclares that he saw the tug's 
red, green, and white lights, saw the light waved from east to west 
on the dredge,. and heard one blast from the tug's whistle, and, then 
concluding that the tug was pushing the dredge over to the eastward, 
gave a reply of one blast from the steamship's whistle, and ported 
his helm when within four or five ship lengths of the tug. He further 
déclares that he first made out the navigation lights of the tug when 
the two vessels were "the best part of a mile" apart, that he saw the 
tug's red and green lights at "about the same time,'' and that he did 
not lose either of them at any time before the collision." By his own 
testimony it thus appears that for a considérable timè before he changed 
the course of his steamship, and until she was within four or five 
ship lengths of the tug, and notwithstanding the tug's. lights indicated 
to him that the tug Was approaching him head on, ornearly so, and was 
pushing the dredge to the eastward, he still kept the dredge on his 
starboard bow, and obstinately persisted in continuing his course also 
to the eastward until the lantern was waved and the tug's signal given. 
The steamship had not been invited to that side of the river, by any- 
thing done by the tug or the dredge. She had not been forcéd there 
by any contingency. She had culpably ignored the range lights. She 
had violated a plain duty imposed on her by the rules of navigation 
to keep to the right on observing the tug's red and green lights. As- 
suming that the tUg did display to the steamship her red and green 
lights, and that by so doing she, too, violated the rules of navigation 
for the reason that she was tied to the dredge and not moving, that 
violation did not. induce the steamship to hold to her dangerous course. 
On the contrary, as already intima ted, it was a warning to her to change 
her course to the west and out of the way of danger. The display of thé 
red and green lights, therefore, did not contribute to the collision. And, 
if the tug gave one blast after the steamship had approached within 
four or five ship lengths of the tug, as the steamship's pilot says she 
did, the danger of collision with the dredge or of fouling her port 
lines was then so imminent that the signal must be regarded as one 
given in extremis and wholly inefifective to charge thé tug with any con- 
tributory fault ' 

We thiûk the steamship alone should be held responsible for ail 
the damages sustained by the dredge. The decree of the District 
Court is therefore reversed, and the record remitted to that court, 
with instructions to enter a decree against the steamship for the amount 
of the damages, with interest, and also with costs to each of the ap- 
pelants in this court and in the District' Court. 
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N. ERLANGER, BLUMGART & CO. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. June 6, 190T.) 

No. 204 (3,989). 

1. CUSTOMS DUTIES— FlNAOTY OF APPEAISEMENT. 

Customs Administrative Act June 10, 1890, c. 407, § IZ, 26 Stat. 136 
[TJ. S. Comp. St. 1901, p. 1932], malîlng décisions of appraising officers 
final and conclusive, does not prevent inquiry as to wlietlier sueti oiHcers 
acted legally ; and évidence is admissible to sliow that items independent 
of the actual value bave been included in tlie appraised value. Ap- 
praisers may not eut o£E ail inquiry iuto tbeir action by merely stating that 
an item was added "to make market value." 

2. SaME— CONVEETERS' COMMISSIONS. 

Under Customs Administrative Act June 10, 1890, c. 407, S 19, 20 Stat. 
139 [U. S. Comp. St. 1901, p. 1925], requiring appraised value to include, 
besldes coverings, etc., "ail otber costs, charges and expenses incident to 
placing tbe merchandise in condition, packed ready for shipment to the 
United States," an invoice item descrlbed as a "converter's commission" 
was so included. Held, that this inclusion was proper, so far as it cov- 
ered converters' services in having the goods dyed and flnished, and in the 
absence of évidence to the contrary it would be presumed to be correct as 
to any other éléments of the item. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For décision below, see 152 Fed. 576, affirming a décision of the 
Board of United States General Appraisers, which had affirmed the 
assessment of duty by the collector of customs at the port of New York, 

The case involves construction of Customs Administrative Act June 10, 
1890, c. 407, § 13, 26 Stat. 137 [U. S. Comp. St. 1901, p. 1932], which provides 
that décisions of local appraisers, and of gênerai appraisers acting singly 
in reappraisement cases, shall, unless appealed to a Board of General Ap- 
praisers, "be final and conclusive as to the dutiable value of such merchandise 
against ail parties interested therein," and that, when so appealed to a 
board, the décision of the board "shall be final and conclusive as to the 
dutiable value of such merchandise against ail parties interested therein, and 
the collector * * * shall * • * liquidate the « * * duties to be 
paid on such merchandise" ; no appeal from the décision of the reappraisement 
board being allowed. 

The opinion of the Board of General Appraisers in the présent case is as 
follows, so far as pertinent : 

"WAIÏE, General Appraiser. The protests allège that nondutiable commis- 
sions were erroneously included in the dutiable value of the merchandise. 
Three distinct states of fact respecting the action of importers and the cus- 
toms ofBcers with relation to thèse alleged commissions are disclosed by the 
record. They are as follows : * * * (3) Instances where amounts equaling 
items descrlbed in the invoices as commissions were deducted by the importers 
upon entry from the priée stated in the invoice for the merchandise, but 
were added to such value by the local appraiser to make market value. An 
appeal being taken upon thèse invoices to a single gênerai appraiser, he made 
a flnding as follows: 'To invoice priée packed add [hère amount is stated] 
amount specifled as commission, to make market value.' The action of the 
gênerai appraiser was approved by a board of three gênerai appraisers, to 
which an appeal was subsequently taken. * * * Stated more speciflcally, 
the contentions and allégations of the protests, so far as material, appear to 
be as follows: * * * (2) That in the circumstances described * * * 
the appraising oflicers improperly advanced the value by disallowing the dé- 
duction of commissions, and that where they were included upon entry the 
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coUeetor compelled the importers to include tlieiii by duress to avoid the 
imposition of additional or pénal duties. * * * 

"It is understood that tlie principal controversy in thèse cases arises over 
the invoiees referred to in findiug 3. It Is our opinion, however, that in view 
of the action of the appraising offlcers with respect to thèse Invoiees the 
question as to whether the items of so-called commissions were as a œatter of 
faet nondutlable commissions, and the parties to whom they purport to be paid 
commisslonaires, Is a matter of no conséquence, so far as the power of tbls 
t>oard sitting to review the collector's liquidation is concerned. Ail that bas 
been added was added to make market value and by the proper appraising of- 
flcers, who were clearly within their rlght as set forth In sections 10, 13, and 19, 
Oustoms Administrative Act June 10, 1890 (26 Stat. 136, 139, c. 407 [U. S. Comp. 
St. 1901, pp. 1922, 1932, 1924]), U. S. v. Herrman, 91 Fed. 116, 33 C. O. A. 400 ; 
U. S. v. Kenworthy, 68 Fed. 904, 16 C. C. A. 61 ; Wanamaker v. Cooper (C. C.) 
69 Fed. 329; In re Rothfeld, G. A. 3,291 (ï. D. 16,(i46). The value returued 
by the appraising offlcers as the market value of imported merchandise, in- 
cluding every élément which is expressly Included to make market value, is, 
under well-settled prlnciples, final and conelusive upon ail persons interested, 
in the absence of fraud or illegality in the proceedings. Passavant v. U. S-, 
148 U. S. 214, 13 Sup. Ct. 572, 37 L. Ed. 426; Muser v Magone, 1.55 U. S. 240, 
15 Sup. a. 77, 39 L. Ed. 135; U. S. v. Passavant, 169 U. S. 16, 18 Sup. Ct. 
219, 42 L. Ed. 644. 

"The importers hâve not suggested fraud, and the only illegality they al- 
lège or offered to prove at the hearing was that the items added represented 
nondutlable commissions paid to a commisslonaire, and that they were added 
as commissions by the appraising oflicers. Testimony on this point was exclud- 
ed, howëver, in view of the fact that the reports of the appraising officer.s 
expressly stated the items to hâve been added to make market value. Abun- 
dant authority for such action is found in the authorities elted above. The 
Circuit Court of Appeals in the Kenworthy Case, supra, held siniilar évidence 
to bave been erroneously admitted in the court below. observing (page 908 
of 68 Fed., and page 65 of 16 C. C. A.): 'It follows. therefore, that it 
was error to allow the witness Oulver to testify that the disputed charge was 
paid as a commission and did not enter into the priée or value of the wool ; 
for that was a question of fact which had been tinally determined t)y the au- 
thorized officiais, and was not retriable by the Jury. We are of opinion that 
the court should bave given peremptory instructions in favor of the 
government.' * * « 
"The protests are overruled, with an afflrmance of the collector's décision." 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for ap- 
pellants. 
J. Osgood Nichols, Asst. U. S. Atty. 
Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit- Judge. The appellants imported certain worst- 
eds and cottons, their irivoices containing a statement of the priée of the 
goods in sterling and an addition of 2i/2 per cent, commission. The 
commission was deducted on the entry as nondutiable. The appraiser 
added it again to the valuation, to make market value. The gênera! 
appraisers, on reappraisement proceedings, sustained this action. The 
importers protested againstthe liquidation. When the protests were 
transmitted to the Board of General Appraisers, the importers olïered 
évidence in support of their protests. Objection was made to any in- 
quiry as to the 2i/^ per cent, commission on the ground that the goods 
in question had been appraised and reappraised, and that the question 
of value could not be attacked, unless fraud were shown. The objec- 
tion was sustained, and, in the language of the board: 
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"Testimony ou tbis point was excluded, in vlew of tiie fact that tlie reports 
oî the appraising offlcers expressly stated tlie items to laave been added to malje 
marlîet value." 

Upon appeal to the Circuit Court it was held (152 Fed. 576) error to 
exclude the testimony, and that, although the valuation as fixed by the 
appraisers is final, it may be attacked where items hâve been included 
independent of the actual value. The décision of the Circuit Court 
on this point is abundantly sustained by the authorities cited in Judge 
Hazel's opinion. See, also, décision of this court in U. S. v. Godillot 
& Co., 139 Fed. 1, 71 C. C. A. 505. The appraisers cannot include 
in their valuation some improper item, such as océan freights from the 
foreign country to the United States, and eut oflf ail inquiry as to their 
action by merely inscribing on the entry a statement that they added 
the item "to make market value." 

The importer contends that this 2% per cent, is merely a commis- 
sion paid to his agent for services in procuring, forwarding, and caring 
for the goods, and is quite independent of the wholesale price of the 
goods at the market where they were bought. Conceding that the 
commission represents only the services above specified, the question 
would remain whether, under the conditions of trading in the foreign 
market, it was "an arbitrary item, which really represented a part of 
the market price of the goods to the ordinary purchaser in the foreign 
market," as was the case with the importations considered in U. S. v. 
Herrman, 91 Fed. 116, 33 C. C. A. 400. We do not find it nec- 
essary to décide that question upon this record, which is, perhaps, 
fortunate, because, by reason of the fact that the government put in no 
testimony, the conditions of buying and selling thèse goods are not as 
fully set forth as they were in the Herrman Case. 

From the record it appears that the person to whom the 214 per 
cent, is paid is known as a "converter." He procures from the manu- 
facturers of the goods samples of such as they hâve on hand or are pre- 
pared to make. Thèse samples, personally or by an agent hère, he 
exhibits to the importer, who makes his sélection and gives an order. 
Sometimes the importer goes direct to the manufacturer, makes sélec- 
tion, and gives an order, and thereupon furnishes a sample, with dé- 
tails, to the converter, who receives the goods from the manufacturer. 
The services rendered by the converter, after order given, appear to be 
as f ollows : ( 1 ) He receives the goods from the manufacturer, unfolds 
them, and carefully examines them, to see if they conforrn to the order 
and sample, to see that the importer is "getting the right goods." 
(2) He pays the manufacturer, and sends the bill, with his commission 
added, to the importer, who pays him. (3) The goods are delivered 
by the manufacturer folded, but the American market wants them 
rolled. Therefore the converter bas them unfolded and rolled. (4) 
He has them packed in cases or canvas and attends to the shipping. 
(5) The testimony indicates that the manufacturer produces the 
goods only in the grey. It is the converter who "bas them dyed and 
finished." The invoices indicate that a large part of thèse shipments 
were dyed. 

Tn addition to the 2V2 pcr cent, the invoices contain other items of 
charge variously stated as follows : "Making up and packing." "Pack- 
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ing, laHor, etc., making up, and cases." "Making up in plaîts." "Box- 
es." "Packing in cases." "Packing in canvas." "Cost of rolling, 
boards, paper, American shook cases." "Lining and nails." Thèse 
items of charge are ail added to the valuation, which the statute 
prescribes shall include "the value of ail cartons, cases, crates, boxes, 
sacks, and coverings of any kind, and ail other costs, charges, and ex- 
penses incident to placing the merchandise in condition, packed ready 
for shipment to the United States," Customs Administrative Act June 
10, 1890, c. 407, § 19, 26 Stat. 139 [U. S. Comp. St. 1901, p. 1925]. The 
record does not disclose how comprehensive are thèse above-quoted 
items of charge. Undoubtedly they cover the cost of the material used 
and the labor employed in rolling and packing; but they may or may 
not include the rémunération of the individual who procured such work 
to be done and oversaw the doing of it. In othcr words, So much of 
the converter'S individual services as are enumerated under Nos. 3 and 
4, supra, may be included in thèse items, and it may not. Upon the 
familiar principle that it must be presumed that public officers act 
according to law, we must assume that such services are not included. 
Certainly so much of the converter's services as are enumerated under 
No. 5, supra, should be included in the market value. They enter 
into the production of the completed article, which is purchased abroad 
for importation hère. There is nothing to show that thèse services are 
included in any item of charge. Apparently they are included in the 
3% per cent. 

Upon this record we are not satisiîed that the appraisèment should be 
reduced by the 3i/^ per cent, which is the subject of protest, and there- 
fore the décision of the Circuit Court is afîirmed. 

T(J)WNSEND, Circuit Judge, heard argument, participated in con- 
sultation, and voted to afiiirm, but did not see the opinion. 



DAVTS & ROESCH TEMPERATURE CONTROLLING CO. v. ROESCH et al. 

(Circuit Court of Appeals, Second Circuit. June 29, 1907.]( 

No. 276. 

Patents— Infbingement—Pbessxjee Goveenob. 

The Roesch patent, No. 717,122, for a pressure govemor, claîm 5, TieJd 
ralid and infringed by one hot water regulator made by défendants, but, 
In view of ttie narrow construction whicli must be given It on account 
of the prlor art, not Infringed by a second regulator. 

Appeal from the Circuit Court of the United States for the Eastern 
District of New York. 

On appeals by both parties from a décree of the Circuit Court for the 
Eastern District of New York holding valid claim 5 of letters patent, No. 
717,122, issued. to Alfred Roesch, December 30, 1902, for an improvement in 
pressure-governors. The decree adjudged that the défendants hâve infringed 
the sald daim by making and seiling a hot water regulator known and desig- 
nated as "Exhlbit A." From thls part of the decree, the défendants appeal. 
TJie decree further adjudged that the défendants did not infrlnge by making 
and seiling a regulator known as "Exhlbit B." From thls part of the decree, 
the complainant appeals. The opinion of the Circuit Court is reported lu 
148 Fed. 713. 
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James C. Chapin, for complainant. 
Seabury C. Mastick, for défendants. 

Before LACOMBE, TOWNSEND, and COXË, Circuit Judges. 

PER CURIAM. In view of the prior art, showing that the field 
of invention was a narrow one, and in view of the express limitations 
of the fifth daim, we think that the judge of the Circuit Court was 
correct in holding that it cannot be construed to cover the défendants' 
apparatus known as "Exhibit B." This exhibit, a drawing of which 
appears in the opinion below as printed in the Fédéral Reporter, does 
not contain the second élément of the combination of the claim, viz., 
"two oppositely-opening valves fitted to said casing to engage said 
seats and arranged in line with each other," unless a construction is 
placed on the claim which ignores the obvious meaning of the languagc 
employed and is unwarranted by the prior art. 

As to Exhibit A, we agrée with the complainant's expert that it is 
"an exact and complète embodiment of what is set forth in claim 
five of the Roesch patent." 

We find it unnecessary to add anything further to the opinion of 
Judge Thomas who, we think, correctly disposed of ail the issues pre- 
sented. 

The decree is affirmed, without costs of this court. 

TOWNSEND, Circuit Judge, heard the argument and participated 
in the preliminary consultation. 



CHICAGO PNEUMATIO TOOL CO. v. CLBVBLAND PNEUMATIO 

TOOL CO. 

(Circuit Court, W. D. Pennsylvania. August 1, 1904. On Kehearing, Jan- 

uary 28, 1907.) 

No. 22. 

Patents— Infringement—Pneitmatio Tool. 

The Boyer patent, No. 537,629, for a pneumatlc tool, held not Infrlnged. 

In Equity. On final hearing. 

Rector, Hibben & Davis, for complainant. 

Hector T. Fenton and E. Hayward Fairbanks, for défendant. 

BUFFINGTON, District Judge. In this case the Chicago Pneu- 
matic Tool Company moves for a preliminary injunction against the 
Cleveland Pneumatic Tool Company to restrain infringement of com- 
plainant's patent No. 537,639, for a pneumatic tool, issued to Boyer 
April 16, 1895. As to the claims hère involved, the patent was ad- 
iudged valid by the Circuit Court of Appeals for this circuit in 
Boyer v. Keller Tool Company, 127 Fed. 133, 62 C. C. A. 244. No 
additional facts are now shown to qualify the conclusiveness of that 
décision, so that the only question before us is one of infringement. 
As the art to which the case appertains is fuUy set forth in the fore- 
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going case (see also [C. C] HO Fed. 217), we refrain from any 
présent statement thereof. 

In the respondent's long stroke hammer, which differs in form most 
widely from the infringing device in that case, we hâve a pneumatic 
tool with a grasping handle secured thereto, a pressure supply duct 
extending through the lower limb of the handle, and a throttle 
lever controlling such pressure and located in the inside of the grasping 
portion of the handle. The position of this lever is such that it and 
tlie handle may be included in the grasp of one hand. Now claim 
42, which is ; ; ; 

"In a pnéumatlc tool, the eomblnatlon wIth the tool proper, cl" a grasping 
handle secured thereto and having the pressure supply duct extending through 
It, and a throttle valve In the grasping portion of said handle for controlling 
said duct, substantially as describëd" 

— was oonsidered and construed in the foregoing case. It was there 
said of it: 

"The eomblnatlon is simply of a throttle valve In the handle In conjunc- 
tion witb a supply duct runnlng through it, and that is ail that Is required 
to fulflU its terms." 

It was accordingly held that a tool carrying "the supply duct through 
the lower end of the handle direct to the head block of the piston 
chamber" was in that regard within the daim ; the court saying that 
the claim was not "confined to one in which it (the supply duct) 
traverses the whole handle, or the grasping portion of it, longltudinal- 
ly," and "the defendant's tool does not escape infringement by hav- 
ing the grasping portion of the handle connected with the head block 
by a lower neck or arni çmd leading the supply duct through it. To 
accomplish this, the duct has first to pass through that portion of the 
handle which is to be grasped by the operator, and this it efficiently 
does, eveh thougli it only traverses the end of "it sectionally." So 
construed, it is clear, beyond question, the claim covers respondent's 
hammer in question, so far as its supply duct is concerned. 

The two devices as to the supply <iucts are the same. The only 
différence betweèri them lies in the other élément of combination, the 
throttle valve. The court refused to restrict this claim to any partic- 
ular form of construction of throttle, holding it covéred any com- 
bination "whatever the character of their throttle valve, provided 
only, it is located, in the grasping portion of the handle." Now, the 
Içver or handle w^ich controls the respondent's air supply is pivoted 
at the lower end of the grasping portion of its handle, but it ex- 
tçnds up and falls withiri the grasp limît of the hand of the operatof 
which grips the handle. Its location js clearly "in the grasping por- 
tion of said handle for controlling said duct." It is, however, contend- 
ed thé location of the piston chamber iti an exterior lug ^t the foot 
pf the handle relieves it of the charge of infringement. It will be 
i^oted, however, that the piston shaft âtïd the lever which actuates it 
are both in the handle, and while in the Kéller devicé both piston shaft 
and chamber were located within the handle, yet What the court regard- 
ed and spoke of as the valve was the handle which controlled and 
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actuated the air supply. Thus, in discussing the devices of the parties 
in that suit, it vvas said: 

••lu each, lu the terms of the patent, the throttle valve controlling the sup- 
ply duct is made up of a spring pressed lever pivoted in a recess of the handle 
and exteuding outside of it into position to be pressed upon by the hand of 
the operator." 

As we gather from that case, the location of the valve-controlling 
mechanism with relation to the grasping portion of the handle was 
the matter of substance. We thereupon regard the location of the 
valve chamber, whether in the body of the handle or at its end, to 
be a mère matter of formai détail; the substantial point being that 
its place of contrôlas in the grasping portion of the handle. 

Following, therefore, as we are Sound to do, the construction placed 
on this claim by the appellate court, it is our duty to hold the re- 
spondent inf ringes. 

On the Merits. 

This case was before us on motion for preliminary injunction. For 
the purpose of completing the record, we add aereto, as expressive 
of our Personal views, a copy of our opinion then delivered. The 
Circuit Court of Appeals having reversed the case, and held there 
"was no material différence between the Low tool, which, as we hâve 
seen, was found not to be an anticipation, and those of the appellants," 
our duty is therefore to enter a decree dismissing the bill for non- 
infringement. 

L,et such decree be entered. 



LA MANNA, AZEMA & FARNAN v. UNITED STATES. 

(Circuit Court, S. D. New York. May 16, 1907.) 

No. 4,521. 

1. CtrsTOMs DuTiEs— Classification— Deagees—Confectionekt. 

So-called dragées, small round bodies with a silver coating, whIch are 
composed of sugar and starch, and are used by bakers for decorating cakes, 
and to some estent by confectioners, are not "sugar candy" or "confec- 
tionery," withln the meaning of Tarife Act July 24, 189T, c. 11, § 1, Sched- 
ule E, par. 212, 30 Stat. 168 [U. S. Conip. St. 1901, p. 1647], but are dutiable 
as articles in part of silver under Schedule C, par. 193, 30 Stat. 167 [U. S. 
Comp. St. 1901, p. 1645], 

2. Same— Appeeciable Component. 

The présence in an article of .276 per cent, of silver, constltuting the 
silver coating therefor, is suflSciently substantial to affect its classiflca- 
tion under a tariff provision for articles "in part" of silver. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

In the décision in question, the Board of General Appraisers af- 
firmed the assessment of duty by the collector of customs at the port 
of New York. 

The Board's opinion reads as follows: 

WAITB, General Appraiser. The goods in controversy In this case conslst 
of so-called dragées, being small spherical or spheroldal objecta with a silver 
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eoating and sweet tasto, used by bakers for decorating cakes, and to some ex- 
tent by confectioiiers. Tliey were assessed for duty at 50 per cent, ad valorem, 
under Tarife Act July 24, 1807, c. 11, § 1, Scliedule E, par. 212, 30 Stat. 168 
LU. S. Comp. St. 1901, p. 1647], covering "sugar candy and ail confectlonery 
not specially provided for," and are claimed to be dutiable, as unenumerated 
articles, at 10 or 20 per cent, trader section 6, 30 Stat. 205 [U. S. Comp. St. 
1901, p. 1693], or as articles wholly or in part of silver, at 4.5 per cent, ad val- 
orem under paragrapli 193, Scliedule C, 30 Stat. 167 [U. S. Comp. St. 190-1, p. 
1645]. An analysis of a sample of the mercbandise gives the following re- 
sults: Cane sugar, 73.786 per cent.; wlieat starcb centers, 25.938 per cent.; 
silver, metallic, .276 per cent. 

The case was svibmitted upon the above mentioned sample and analysis. 
with a stipulation by both parties for an incorporation in the record of the 
évidence taken in the case of H. H. Geilfuss, G. A. 5,485 (T. D. 24,799). That 
case involved merchandise of substantially the same character, vs^hich was 
held by the board to be dutiable at the rate assessed in this case; the im- 
porter's claim for assessment under section 6 being overruled. After stating 
the facts and quoting the définitions of confectlonery, the Board observed: 
"The articles in controversy are in our judgnient 'confectlonery,' within this 
définition. There is no évidence in the case which would justify a flnding 
that they are not confectlonery within the meaning of paragraph 212. Were 
there proof that the word bas a méaning in the usage of trade and commerce 
which would exclude dragées, the similitude clause would nevertheless make 
the confectlonery rate applicable. The goods appear to be nothing but small 
pièces of candy, and therefore identical in material with the articles named 
in paragraph 212." 

It seems probable that the protestants hâve submitted the présent case un- 
der the misconception that the Board in the Geilfuss Case held dragées to be 
dntiable as confeetionery by similitude, or left in doubt the question whether 
they were directly within the provisions of paragraph 212, and base the claim 
that they are dutiable under paragraph 193'npon the assumption that the 
goods are not so provided for, and that the similitude clause is inapplicable, 
for the reason that they are enumerated In paragraph 193 as "articles or 
wares not specially provided for in this act, composed wholly or in part of 
* * * silver, • * * qj- other. métal." 

It quite clearly appears from the above excérpt that the Board's décision 
held the articles to be provided for as confectlonery upon the évidence bef ore 
it, and that the référence to the similitude clause was merely by way of ad- 
ditional argument, and not strictly neeessary to the conclusion reached. If 
it were conceded that the pellets in question, on account of their diminutive 
size. were not sold or eaten llke ordinary candy, and were not confectlonery 
within the meaning of paragraph 212, we should nevertheless entertain much 
doubt whether they were "articles or wares" composed in part of silver, with- 
in the meaning of paragraph 198. They are small shapes of candy decorated 
with a thin eoating of silver, the silver constituting but sllghtly over one- 
fourth of one ijer cent, of the total components in quantity. It seems to 
hâve been the opinion of the Suprême Court on Seeberger v. Schlesinger, 152 U. 
S. 581, 587, 14 Sup. Ct. 729, 38 L. Ed. 560, that the tariff provision for manufac- 
tures in part of métal should not be applied "if the métal be a mei-e Incident 
or immaterlal part of the completed article, as, for instance, the screws or 
knobs upon an article of household furniture, or the buttons upon an article 
of clothing." The application of the principle to this case is ôbvious. 

As no new facts bave been brought to light, however, the Board sees no 
reason for revlsing its finding in the Geilfuss Case, supra, to the efCect that 
dragées are confectlonery, and dutiable under sald paragraph 212. 

Tlie protest Is overruled, and the collector's décision aflirmed. 

Hatch & Clute (Walter F. Welch, of counsel), for importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

P]^ATT, District Judge. Décision reversed. 



GAKTNER, SONS & CO. V. UNITED STATE8. B.5I 

In re SHEPHERD. 
(Circuit Court, S. D. New York. May 21, 1907.) 

BXKCDTION— SUPPLEMENTAKY PbOCEEDINGS— COSTS. 

Where a judgment debtor had not beea the cause of delay In extended 
supplementary proceedlngs before a master, the expenses of a controversy 
maintained by bis debtors to protect tbeir Individual interests should not 
be taxed to bim, but be was only liable for a portion of tbe costs witb 
necessary disbursements in serving papers on bim ; ail otber costs and 
disbursements being cbargeable to bis debtors, whose obligations tbe créd- 
iter sougbt to reacb in tbe proceedings. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 21, Execution, i 1194.] 

Jo'seph L. Levy, for the motion. 
Briesen & Knauth, opposed. 

LACOMBE, Circuit Judge. The court is informed that the amount 
of the judgment, with interest, is about to be paid, and the only ques- 
tion left is as to the costs of thèse proceedings. Apparently the judg- 
ment debtor has not been the cause of the delay and extended proceed- 
ings before the master, and he should not be called upon to pay the 
expenses of a controversy maintained by his own debtors to protect 
their individual interests Costs against him are taxed at $30, with 
necessary disbursements in serving papers upon him. Ail other costs 
and disbursements should be coUected from the two alleged debtors of 
the judgment debtor. To the extent of one-half of the residue of the 
costs, the court will, if défendants so désire, appoint a receiver of the 
judgment debtor's claims against each alleged debtor; further pro- 
ceedings to be at défendants' risk and cost. 



' GARTNER, SONS & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. May 31, 1907.) 

No. 4,457. 

CCBTOMS DniIES — ClASSIFICATIOS— RiBBONS OF Sll£ A.ND COTTON— "OTBDŒB- 

WISE." 

Rlbbons composed chlefly of sllk, but In part of cotton, are not "rlbbons 
• ♦ * of cotton, » * » whether composed in part of Indla rubber or 
otherwise," under Tariff Act July 24, 1807, c. 11, § 1, Schedule I, par. 320, 
30 Stat. 179 [U. S. Comp. St. 1901, p. 1661]; for the word "otherwise" Is 
there used with the meanlng of "not," and not as relating to other ma- 
terials than îndia rubber. Such ribbons are properly assessed as manu- 
factures of sllk, under paragraph 391, of Schedule L. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision in question afBrmed the assessment of duty by the 
collecter of customs at the port of New York. 

Hatch & Clute (Walter F. Welch, of counsel), for importers. 
J. Osgood Nichols, Asst. U. S. Atty. 
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MARTIN, District Judge. The merchandise in question consists 
of silk and cotton ribbons; the proportion in value being silk 79.48 
per cent, cotton 20.52 per cent. The appraising officer assessed it at 
50 per cent, ad valorem under the provisions of paragraph 391 of the 
tariff act of 1897 (Act July 34, 1897, c. 11, § 1, Schedule L, 30 Stat. 
187 [U. S. Comp. St. 1901, p. 1670]), as manufactures of silk, which 
paragraph provides: "Ail manufactures of silk, of which silk is the 
component material of chief value, * * * not specially provided 
for in this act, * * * fifty per centum ad valorem." It is claim- 
ed by the importer that the duty should hâve been assessed at 45. per 
cent, ad valorem, under paragraph 320 of said tariff act, which para- 
graph provides: "Bandings, * * * ribbons, * * * made of 
cotton or other vegetable fiber, whether composed in part of india 
rubber or otherwise, * * * forty-five per centum ad valorem." 

There is no question but what thèse fabrics are covered by paragraph 
391, but it is claimed by the importer that the words of said paragraph 
"not specially provided for in this act" apply to this case; that thèse 
goods are specially provided for in paragraph 320, as they are ribbons 
in which there is cotton, and the words "or otherwise" may include 
silk. If this be tenable, the words "or otherwise" would include any- 
thing else if the article was a banding, belting, binding, ribbon, or any 
other thing named in said section 320 and made in part of cotton. 

It will be observed that paragraph 320 forms a part of Schedule I, 
entitled "Cotton Manufactures." It relates solely to cotton and other 
vegetable goods. Paragraphs 302 to 325, inclusive, relate to that class 
of goods, while paragraph 391 forms a part of Schedule L, which is 
entitled "Silk and Silk Goods." Paragraphs 384 to 392, inclusive, 
relate to the importation of articles in which there is silk. The words 
"or otherwise," as used in paragraph 320, relate back to the words 
"made of cotton or other vegetable fiber." I concur with the Board of 
General Appraisers that, as therein used, the words "or otherwise" 
amount to the word "not." It is évident that Congress intended by 
the use of the words "or otherwise," in paragraph 320, to refer to 
articles composed of those materials that are covered by Schedule I, 
but not to include materials covered by Schedule L,. Thé fair meaning 
is that the enumerated articles shall be dutiable at a certain rate if 
maéï of cotton or other vegetable fiber, whether composed in part of 
india rubber or not. If the words "or otherwise" can include enum- 
erated articles, although made of silk or silk in part, a mistake was 
made by Congress in placing this provision in the cotton schedule and 
introducing therein the words "cotton and other vegetable fiber," It 
is évident that such was not the intention of Congress. The spécial 
exception respecting articles composed in part of india rubber is found 
in several paragraphs, and in some is folio wed by the words "or other- 
wise." See paragraphs 371 and 389. There is also a spécial excep- 
tion of goods made in part of india rubber in paragraphs 314, 390, 
and 391, and in each of thèse exceptions as to goods made in part of 
india rubber a référencé to other material of which said goods are 
composed, however stated, must be construed in connection with what 
Congress was dealing with in that schedule. 

The décision of the Board of General Appraisers is affirmed. 
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THE r.AUNBBRGA. 
(District Court, E. D. North Carolina. June 20, 1907.) 

1. Salvage— Kesc^b of Disabled Baek fbom SiiOALS— Grade of Seevice and 
Compensation. 

The Norwegian bark Launberga, with a cargo of lumber, eiicountered a 
storm when between Pensacola and the Benmiaas, in wliich her rudder 
and steering gear were damaged, aud she turned westward to reach a port 
for repairs. September 21st she strucli on Frying Fan Shoals, off the 
mouth of Cape Fear river, with such force as to turn her over on her 
side, and her masts and rigging were eut away. She then righted and 
drifted into deeper water in a slough in the shoals, where she auchored. 
The next day the fishing steamer Wharton, a powerfui vessel with a 
1,000 horse power engine, came to her assistance, and with the assent of 
her master took her in tow, and after 12 hours brought her into port with 
her cargo. Owlug to the fact that the storm liad drifted away the light- 
ship and shifted the buoys marliing the shoals, and also that the bottom 
is c-ontinually shifting, the task of extricating the bark and taking her 
into deep water was one of considérable difflculty, and in its perform- 
ance she again struck and stiffered further injury to her bottom. The 
weather was very calm, and the sea smooth, aud remained so for two 
days thereafter. The bark was in a position of péril from which she could 
not extricate herself, but there were other steamers aud tugs available 
by whieh she could hâve been reseued within a few hours. Her value as 
salved was $3,100, and that of her cargo ,$11,0(K). The value of the Whar- 
ton was $40,000, and she had a crew of 24 nien. HcUl, that the service 
was one of salvage, but of low order, as there was no especial danger to 
the steamer or her crew ; that she was not chargeable with fault or want 
of skill or care in handling the bark in the shoals under the circum- 
stances; and that she was entitled to a salvage award of $2,000, one- 
fourth to be divided among the crew, and to a further allowance for stand- 
ing by and pumping the bark after reaching port. 

[Ed. Note. — For cases in point, see. Cent Dig. vol. 43, Salvage, § 72. 
Awards in fédéral courts, see note to The Lamington, 30 C. C. A. 280.] 

a Same—Deeelict Defined. 

A vessel which, although disabled, has not heen abandoned by her offi- 
cers and crew, is not a derellct, and salvage for her reseue caiinot be 
awarded on that basis. 
; [IJd. Note.— For cases in point, see Cent. Dlg. vol. 43, Salvage, § 7.] 

3. SAME— BOTTOMBY BOND— SuitORDINATION OF LiEK TO CLAIM FOE SalVAGE. 

A bottomry bond, while a valid lieu in admiralty, is subordinate to a 
claiin for salvage of the vessel. 

[Ed. Note.— For cases in point, see Cent. t)ig. vol. 43, Sahage, § 105.] 

In Adrriiralty. Libel for salvag€. 

Russell & Goodman, for libelants. 
Rountree & Carr, for claimants. 

PURNELL, District Judge. By a Hbel in rem filed September 24, 
1906, the Cape Fear Fishéries Company, "a corporation duly chartered 
and doing business under the laws of North Carolina" as "owner by 
lease" of the fishing steamer Joseph Wliarton, and J. M. Marran, mas- 
ter ofsaid' fishing .steamer, for themselves and ail others entitled against 
the bark Launberga, her tackle, etc., and cargo, for salvage. The 
libel allèges, omitting formalities, that the steamer, on the morning of 
September 22, 1906, being outward bound from the Cape Fear river, 
discovered a vessel "apparently flying a flag of distress" grounded on 
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Frying Pan Shoals, in a perilous position, and upon approaching dis- 
covered it to be the Norwegian Bark Launberga. The Joseph Whar- 
ton is a tug of exceptional power, haying a capacity of about 1,000 
horse power, and by the exercise of the full power of the engines of 
the tug and the best skill and endeavor of the eaptain and crew silc- 
ceeded in saving the bark without the loss of any of her cargo, and 
towing her to a harbor of safety, at Southport. Services rendered 
are then given, value of cargo, etc. Bonds and stipulations were filed 
and on the 34th of September, 1906, the monition issued, directing the 
marshal to attach and hold in custody the bark Launberga, her cargo, 
etc. On October 30, 1906, G. O. Johnson, as "agent for the owners 
of the bark Launberga and bailee of the cargo laden thereon," inter- 
vened, and prayed to défend accordingly, and filed a stipulation for 
cost. On November 3d, claimants filed exceptions to the libel, al- 
leging that the interest of the libelant Fisheries Company in and to 
the Joseph Wharton does not sufficiently appear therein; nor does it 
appear other parties are not interested in or entitled to any award 
which may be made for the salving services of said tugboat, should 
any such award be made. On November 7, 1906, said G. O. Johnson 
intervener as aforesaid, filed a formai verified answer admitting some 
of the allégations in the libel and controverting others, and at the close 
of said answer propounds certain interrogatories "to be answered un- 
der oath by libelants" as foUows: First. What person or corporation 
holds the légal title to the fishing steamer Joseph Wharton? Second. 
Is the Cape Fear Fisheries Company the alleged owner by an oral or 
written lease of said fishing steamer Joseph Wharton? (a) If under 
an oral agreement, what are the terms thereof ? (b) If under a writ- 
ten agreement, state what are the terms and conditions thereof, or 
annex a copy of said written agreement to your answers to thèse in- 
terrogatories ? 

On November 3d, on motion of libelants' proctors, assented to by 
proctors for claimants, an order or decree to operate as a writ of 
venditione exponas was entered directing the marshal to sell the vessel 
and cargo separately on Monday, the 12th day of November, 1906, 
allowing time to proctors for claimants to file pleadings, answers, or 
claims, and referring the issues made by the pleadings, answers, or 
claims to E. S. Martin, Esq., who was therein appointed commissioner 
under United States Suprême Court ruies in admiralty No. 44, to take 
the testimony and report the same to the court, together with his con- 
clusions of law and fact. The marshal reported, November 12th, that 
the sale as ordered had been duly made on that day, the vessel pur- 
chased by L. H. Skinner for $3,100, and the cargo for $10,000, and 
the purchase money paid into court. The sale was by consent in 
writing of proctors both of libelants and claimants, confirmed by the 
court, and the marshal ordered to exécute and deliver to the purchaser 
bills of sale in due form. On March 26th, the commissioner named 
in the consent order of November 3d, hereinbefore referred to, ter- 
minated the hearing and signed his report, which is entered as filed 
April 12, 1907. On January 26th, a claim of the Franklin National 
Bank of Philadelphia was filed with the clerk for £81 sterling, based on 
an obligation given by G. O. Johnson, master of the Launberga, to the 
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American National Bank, Pensacola, Fia., for "necessary disburse- 
ments owed by said vessel," and pledging the vessel and her freight 
at the port of discharge (Rio Janeiro or any other place at which her 
voyage may terminate) a bottomry bond executed by the master of a 
vessel in a foreign port for necessary disbursements owed by the 
vessel. This claim does not seem to hâve been called to the attention 
of the commissioner and is not referred to in the report. To the re- 
port of the commissioner, libelants file 11 exceptions as to the findings 
of fact, and further except to conclusions of law, as set out in the re- 
port and numbered 1, 3, 3, 5, 8, 10. No other exceptions to the re- 
port hâve been found in the files. 

After carefully reading over the testimony, the court is of opinion 
that there is not such erroneous findings of fact as would justify a 
reversai of such findings. They seem to be justified by the written 
testimony, in which there is unusually little conflict. The narrative 
of the disaster seems to be as foUows : The Norwegian bark Laun- 
berga, G. O. Johnson, master, drawing 22 feet, sailed from Pensacola, 
Fia., in August, 1906, bound for Rio Janeiro, South America, loaded 
with a cargo of lumber. She encountered a storm between Pensacola 
and the Bermudas on September 16-17, 1906. The rudder and steer- 
ing gear were damaged, and after the storm the bark stood to west- 
ward to make a port and repair damages ; the nearest port being Wilm- 
ington or Southport, N. C. On September 19th, the light on Bald 
Head was sighted, but the bark could not get into Southport, as the 
wind was southerly, and the bark had to beat up, tack back, and on the 
21st, about 4 o'clock in the afternoon, she struck on the western side 
of Frying Pan Shoals about 14 miles from Bald Head light, which 
bore from the vessel N. N. W. % W. The light-ship usually sta- 
tioned at the southern point of Frying Pan Shoals had been blown 
away by the storm of September 17th, and the buoys had also been 
blown or driven out of position by the storm referred to. The ship 
went hard aground, bumped, and rolled over on her side, when it was 
decided to eut away the masts and rigging, which being done, the ship 
righted. The lifeboat was then lowered and provisioned as required 
by the Norwegian law and custom, and to be ready for use in case 
the ship should go to pièces during the night, and it became neces- 
sary to leave her. 

After the masts and rigging had been eut away, the ship lightened, 
and about 8 o'clock p. m. drifted into deep water in a slough five 
fathoms deep. The anchor was at once let go, and the ship remained 
in the slough ail night, easily riding at anchor, without bumping, 
striking, or getting aground; the weather being fine, the sea smooth, 
and little or no wind. There were 35 inches of water in the hold of 
the vessel when she was anchored, and she did not leak during the 
night and was tight. None of the officers or crew at any time left 
or abandoned the bark, but remained on board the whole time and until 
some time after the bark was towed to Southport and after the United 
States marshal had seized her. The place where the bark lay in the 
slough was about 16 miles from the land. 

The Launberga was sighted by the keeper at the life saving station 
on Bald Head Island, and he set a flag on the light tower to notify the 
154 F.— 61 
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other liîe saving stations and the tugboats in the Cape Fear river that 
there was a vessel on Frying Pan Shoals. The steamer Joseph Wharton, 
M. J. Marran, master, in the employ of the Cape Fear Fisheries Com- 
pany, libelant, engaged in the fishery business, was in the Cape Fear riv- 
er some miles above the mouth, and on the morning of September 33, 
1906, started down the river to go to sea to fish, when the pilot saw 
the flag on the Hght tower and informed the captain of the steamer 
that there was a vessel on the shoals. After going out to sea some 
distance, the steamer spied the bark Launberga apparently ashore with 
her masts and rigging gone. The steamer ran down to the usual posi- 
tion of the knuckle buoy, and when she got there found that the buoy 
was 11/2 miles or more westward of the course the steamer was on. 
The usual course the Wharton pursued in going out to sea to fish was 
to run down to this buoy, and then sometimes across the shoals through 
a slough, to shorten the distance to sea ; but on this day, the buoy be- 
ing out of place, neither the captain nor pilot of the Wharton knew 
exactly where they were, and the captain directed the pilot to haul the 
steamer until she bore E. by S., and she ran this course slowly under 
one bel! and sounding until she reached the bark at anchor in the 
slough. When the steamer arrived near the Launberga about 9:30 
or 10 o'clock a. m., a small boat was launched from the steamer contain- 
ing the mate, pilot, and one man from the crew of the steamer, and sent 
alongside the bark. The mate of the steamer asked the captain of 
the bark if he wanted help, and he said, "Yes." The mate then asked 
if he had a good hawser, and he said, "Yes," and the mate told him to 
get it out and heave up his anchor at once, and the captain of the 
bark replied that he would slip the anchor, which he did, and the hawser 
was passed from the Launberga to the steamer, being a new hawser and 
in good condition. 

At the time the Joseph Wharton reached the Launberga, she (the 
Launberga) was riding easily at anchor in the slough' in five fathoms 
of water on the N. E. side of thè shoals, and stirrounded by shoals; 
there being little or no sea or wind, and the water very smopth. 

The hawser from the bark, 75 or 80 fathoms long, was taken aboard 
the steamer Joseph Wharton and mâde fast, and the captain and pilot 
of the Joseph Wharton consulted as to the course to steer, as there was 
nothing to guide them, the light ship being gone, the buoys out of place, 
and no land in sight, and stated to the captain of the Launberga that 
they did not know how to get the bark out of that hole, and the captain 
of the Launberga pointed in an easterly direction as being the way he 
thought waS the best way out, and the pilot said he would try to get out 
the other way, and finally the captain directed the pilot to steer S. S. W. 
in order tb shorten the distance over the shoals. The steamer then 
steered under one bell S. S. W. very slowly, throwing out the lead at 
the samé time, and shoaled the water'up, and put her helm hard aport, 
and swung the steamer around tô N. W., and the Launberga shot ahead 
before she was turned and struck Upon the shoals, struck twice pretty 
hàrd, as 'Shé rose On the swell or saflk when it passed, and after getting 
her ofï the shoals, the steamer turned ihe bark around, ail of which took 
some time, about two or three hours, and got her back into the slough 
where she was before. 
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After turning the bark, the life saving crew reached the bark and 
found the Joseph Wharton had the bark in tow and was just maneuver- 
ing her, pulling her a little that way and this way and swinging back- 
wards and forwards, and the pilot of the steamer asked Capt. Watts, 
of the life saving crew, if he could give him any idea where he was, 
as he did not know, and Watts replied that he thought the steamer was 
on the N. E. knuckle, and would hâve to go to eastward, and the pilot 
said that an E. by S. I/2 S. course would give the boat water to east- 
ward. The mate and a man were then sent for the first time out from 
the steamer in a small boat ahead of the steamer 100 or 200 yards, 
sounding on that course, and the steamer with the bark in tow ran that 
course, moving slowly ahead and ran out of the 5 fathoms slough 
onto 4, then 314, and then 4 fathoms, and continued on, the bark strik- 
ing and thumping heavily several times in passing over the shoals ; and 
while thumping, as aforesaid, a part of the keel, about 25 feet long, 
came up alongside of the bark. It required about 11/2 or 2 hours to 
get off the shoal. After getting over those lumps, the water con- 
tinued to deepen until it was 6I/2 fathoms, when the small boat was 
called in, but the sounding continued from the steamer until the watch 
buoy (where the light-ship should be) was sighted, when the steamer 
hauled around and continued her course to Southport, N. C, arriving 
there with the Launberga in tow between 9 and 10 o'clock p. m. and 
anchored the bark in the river. The ship steered fairly well while 
being towed. 

The tow line was parted twice — once when the bark was on the y 
shoals, and again on the way outside of the bar while towing under 
full speed. The bark had 35 inches of water in her hold at the time 
the Joseph Wharton reached her, and when she got aground, while be- 
ing towed by the Joseph Wharton, she commenced leaking again, and 
had about five feet of water in her hold when she reached Southport. 
The steamer made no soundings before starting to tow the Launberga, 
nor until after the bark had struck bottom the first time, when the 
steamer put out her small boat to sound, as before stated. The weather 
was fine and the sea smooth for two days before the bark ran aground, 
during the time she lay in the slough at anchor, while the Joseph 
Wharton had her in tow, and for two or three days after she reached 
Southport. 

Frying Pan Shoals extends to sea under the water about 16 miles 
southward from Bald Head light ; the light-ship being stationed at or 
near its southem or southeast end, and the knuckle buoy being 7 miles 
inside of the light-ship in a N. W. 1/2 W. direction and the watch buoy 
at the light-ship stand or anchorage. Frying Pan Shoals is a very 
dangerous place, lumpy in spots and shifting bottom ; différent depths 
of water over difi^erent places ; 11 feet and from that to 3 or 4 fathoms ; 
one day 21/2 or 3, fathoms, and the next day 121^ to 13 feet. It was 
almost impossible to tell where the shoals, sloughs, or anything else 
were on that day, as there was no sea, and it was perfectly smooth on 
the shoals. If there had been a sea on, they could hâve told a great 
deal better where the shoals and sloughs were. No man can tell with 
any degree of accuracy the condition of water and bottom on the shoals ; 
nor is any chart correct for any time, as the bottom shifts. The shoals 
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are considered by mariners about the worst shoals on tbe coast, and are 
much dreaded by seamen. 

There was some risk in going across those shoals with the Wharton 
or any other steamer, the hght-ship and buoys being gone, and yet the 
risk was not great on that day, as the weather was of the finest, the sea 
smooth, and no wind, and the captain of the Wharton himself testified 
that, had it not been the finest kind of a day, he would not hâve gone 
in there. "The risk is that the bottoni is so uneven, and there are so 
many wrecks scattered along the shoals, that it is impossible to know 
when your vessel may get into two fathoms or strike a wreck, as the 
shoals are full of wrecks." Usually there is stormy weather in Sep- 
tember. Had a storm before and another after the Launberga got 
aground, the winds being easterly, though the weather was fine from 
two days before to two days or more after the 32d of September, 1906. 

The Joseph Wharton is a fishing steamer, owned by the Fisheries 
Company, a;nd leased and operated by the Cape Fear Fisheries Com- 
pany, the libelant, which company controls her and pays her officers 
and crew. The Cape' Fear Fisheries Company operated a fishery, 
situated on the west bank of the Cape Fear river, about 13 miles above 
Southport, and the Wharton, with the other steamers belonging 
to sâid company, go out to sea to catch fish for the fisheries, remaining 
ont at sea generally from three to four days. The Wharton, in going 
out to sea to fish, usually ran out of the bar or mouth of the Cape 
Fear river down to the knuckle buoy, and then sometimes across the 
shoals through a slough towards the eastward or south, to save distance 
to sea ; but, the buoy being out of position on September 22d, the captain 
sounded, and then ran an E. by S. course until he reached the Laun- 
berga. 

The Joseph Wharton is about four years old, valued at $40,000, a 
1,000 hôrse power engine, 16 high pressure, 32 low pressure, 34 stroke, 
steam pressure about 145 pounds, draws 10% feet when still, having 
a master, mate, pilot, and other officers and crew, 34 in number. 

The Cape Fear Fisheries Company had four steamers operating at 
this time, September 33d, and another fishery company near operated 
one or two. There were no tugs, except the Blanche and Marion or 
fishing boats, except the Wharton and Lawrence, at or near Southport 
on the morning of September 32d; but the fishing steamers returned 
that night. The Blanche and Marion were in the river, and the Jones 
at Brunswick, Ga. The Wharton is a very powerful boat and could 
tow the other three boats of the Cape Fear Fisheries Company. The 
Dye and Saunders, fishing steamers belonging to the Océan Fisheries 
Company, hâve no power in towing. The Marion is a steam tug of 
150 horse power doing a towing business in the harbor of Wilmington 
and outside the bar, and the Blanche is also a steam tug of about 150 
horse power with her place of business at Southport, doing a towing 
business from the bar, and botli of said tugs were at or near South- 
port on the 32d of September, 1906. The Blanche has more power than 
the Marion, but her boiler is in bad conditon. The Blanche and Ma- 
rion, or either of them, could bave taken the Launberga from Frying 
Pan Shoals and brought her into the river on September 32d, 1906, 
as the circumstances were very favorable; there being no wind, and 
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the sea smootli. Both of said tiigs. the Marion and Blanche, hâve 
pulled vessels off of Frying Pan Shoals and Cape Lookout Shoals. The 
Wilmington is a passenger boat, but accustomed to pull schooners 
off that were aground in the river or bar or outside on the shoals, but 
slie was at Wilmington on that day. The Rescue, a povverful tug of 
about 1,500 horse power, belonging to the Merritt & Chapman Com- 
pany, of New York, was not in thèse waters when the Launberga was 
wrecked, but came hère soon after. Many powerful boats, 25 or 30, 
are at Norfolk, and some of them had corne down to wrecks on the 
Carolina coast on two occasions. It requires about 16 hours to run 
from Norfolk to the Frying Pan Shoals. There are also tugs at 
Georgetown and Charleston, S. C, which could hâve reached said 
shoals from those places in about 13 hours. Capt. Johnson of the 
Launberga could hâve taken his boat and gone from where his vessel 
was lying to Southport and secured a tug from the fîsheries company, 
or from Wilmington, to corne down and tow his bark in. 

The pump aboard the Launberga was broken by the masts and rig- 
ging when they fell and could not be used. After the Wharton an- 
chored the bark in the river at Southport, the engineer and crew of 
the Wharton repaired the pump and used it, which could keep the 
bark free of water with a sufficient force of eight men, and to keep her 
afîoat she was continually pumped out with the Wharton's steam pumps 
until a boiler was put aboard the Launberga October 3d. September 
23d, the Wharton went to Wilmington and secured a steam pump and 
kept her free until the boiler was put aboard. The Wharton pumped 
her from September 22d to October 3d. A tugboat was also secured 
to lay alongside of her constantly and pumped her for a short while. 
The Wharton also furnished coal and water for the boiler and a man to 
run the engine. 

The Launberga, when in said slough, where she was when the 
Wharton reached her, was disraasted, and in a condition of péril and 
distress, not able to get out of danger by her own efforts, even if 
the weather had been certain to continue favorable for many days. 
The services rendered the Launberga by the Wharton and crew were 
salvage services, but of a low grade, involving some risk to the steamer 
of the libelant, but little more than she had taken before in the pursuit 
of her business of fishing, no particular péril of life or limb, no unusual 
expense, and no gallantry, courage, or heroism ; and the lives of the 
ofificers and crew of the Launberga were in no immédiate danger or 
péril. The time employed in said salvage service was about 12 hours. 
That the Wharton failed to exercise proper skill and prudence in at- 
tempting to move the Launberga under the circumstances, without first 
sounding around her and endeavoring to find a safe passage out, and 
by this négligence caused her to strike on the shoals, which might hâve 
been avoided if she had diligently sounded before starting to tow her. 

The values of the bark Launberga and her cargo, as salved, were as 
follows, to wit : 

Value of bark Launberga $ 3,101) 

Value of cargo 11,000 

Aggregating $14,100 
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For which the vessel and cargo were sold, and which it is agreed 
in writing by the proctors shall be fixed as the true value thereof. 

The commissioner finds : The Fisheries Company of New York by 
an instrument in writing without date duly released to the Cape Fear 
Fisheries Company (the libelant) ail its rights, title, and claim to the 
salvage service performed by the steamer Joseph Wharton in saving 
the bark Launberga aforesaid, and ail interests whatsoever in any 
claim for compensation for such salvage service. The Launberga as 
she lay in said slough was not without the prospect of other efficient 
means of assistance, as she was near the usual track of vessels going 
in or out of the Cape Fear river and of tugs seeking towage employ- 
ment and the rescue of vessels in distress. The libelant the Cape Fear 
Fisheries Company incurred certain expenses after the Launberga 
had been anchored in the Cape Fear river in order to keep her afloat, 
and filed a bill for the same amounting to $707.37, $705.37 of which 
the commissioner, after allowing the several items, allows, and also a 
bill of $54.00 board of caretaker. 

Only such conclusions of law excepted to need be discussed. They 
are : 

(1) That the service rendered by the libelant steamer the Joseph 
Wharton, its master and crew, to the bark Launberga, was salvage 
service of a low grade. 

The exception to this conclusion seems to be as to the grade of 
service. Minds may differ as to the grade of a salvage service; but 
from the décisions, especially that of the Circuit Court of Appeals of 
this Circuit in The Penobscott, 106 Fed. 430, 45 C. C. A. 372, the 
court concurs in the conclusion of the commissioner that the service 
rendered was salvage service of a low grade. It involved no great 
risk of life or property. "There was no real péril either to the prop- 
erty of the salvors or to the lives of any one employed On either ves- 
sel," as said in the opinion in the case cited. 

(2) That the Launberga was never abandoned by her crew, nor 
any of them, nor was said vessel at any time in any sensé of the word 
a derelict. 

In the brief for libelants, it is insisted earnestly that the bark was 
a derelict. In re The Myrtle Tunnel (D. C.) 146 Fed. 334, a marine 
disaster which occurred on the same shoals, Judge Brawley, one of the 
most learned admiralty lawyers in this jurisdiction, has ably discussed 
the définition of a "derelict," an essential élément of which is that the 
boat must be abandoned. The dérivation of the word, from "de lin- 
quere," and the définition given in the dictionaries indicate the same 
meaning, to leave, to abandon, a ship abandoned at sea. That the 
vessel was in a dangerous position in the event of a storm there can 
be no question, but there is no évidence she was ever abandoned, 
even admitting the argument that the captain and crew intended and 
prepared to leave her, when the small boat was lowered. Hence she 
was not a derelict. This exception, which it appears from the ar- 
gument, no grounds therefor being given in the exception, which is 
gênerai, broadside, is based on the idea that the Launberga was a dere- 
lict, is overruled, and the conclusion of the commissioner affirmed. 

(3) That the Wharton failed to • exercise proper care, skill, and 
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prudence in attempting to move the Launberga, uncler the circum- 
stances, without first sounding around her, and endeavoring to find a 
safe passage ont. 

I cannot concur in this conclusion. Of course, the officers of the 
Wharton might hâve acted with more skill and prudence, selected a 
shorter, safer, or better passage out, ail of which with the chart and 
clear "back sights" in the courtroom at Wilmington can be wisely 
demonstrated by even a second-class seaman : but on the sea, without 
light-ship or buoys, or landmarks to steer by, it seems, looking at the 
chart and soundings and the testimony as to shilling sand bars, the 
Wharton took about as safe, short, and prudent a course as could 
hâve been selected. Under ail the circumstances of the case, it apr 
pears this conclusion is not justified. The additional soundings, which 
it seems should hâve been made, it does not seem would hâve disclosed 
to those on the rescuing tug any better course to hâve been taken. 
This exception is therefore sustained. 

(5) That the court should award to libelants for said salvage ser- 
vices the sum of $2,000; one-third thereof to the officers and crew 
of the Joseph Wharton in proportion to their wages, as set forth in 
the report, and the remaining two-thirds thereof to the Cape Fear 
Fisheries Company, the lessee of said steamer Joseph Wharton, and 
assignée of the owner's claim for salvage. 

Libelants in their brief earnestly insist the award should be 50 per 
cent, of the salved property. The award in salvage cases is largely 
in the discrétion of the court. In The Penobscott, 106 Fed. 431, 
45 C. C. A. 372, the Circuit Court of Appeals, on appeal from this 
court, which had made an award of $2,000, affirmed the decree, but 
reduced the award to $1,000, said: 

"Wben we look at the danger to life and property, to which we hâve ah-eady 
referred [there was less danger in the présent than in that case], and vvhen 
we reeall that the property saved did not exceed in vahie $8,000, and that the 
time the Wilmington was engaged in the work of rescue, we are impelled to the 
conclusion that an allowance of $1,000 for salvage is, under ail the circum- 
stances of this case, fair to the salvors and to the schooner so rescned." 

Applying the same rule, considering the amount involved, and ail 
the circumstances of the case, this court is impelled to the conclusion 
that $2,000 for salvage services, especially in view of the bill for ex- 
penses which must be allovi^ed, is just, even libéral, to the salvors and 
fair to the bark rescued. The exception to this conclusion is therefore 
overruled, and the conclusion of the commissioner affirmed. The 
court is, however, of the opinion that the allowance of one-third of 
the award to the members of the crew and two-thirds to libelants the 
Cape Fear Fisheries Company is too libéral to the crew, who were 
working for wages, ran no eminent risk, and were not called upoa, 
and did not perform any acts of heroism, daring, or courage. Hence, 
considering ail the circumstances, this conclusion is modified as to 
distribution in which one-fourth of the award will be allotted to the 
members of the crew of the Joseph Wharton, and three-fourths thercr 
of to the Cape Fear Fisheries Company, as owner by lease of the steam- 
er Joseph Wharton. 
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(8) that Hbelants should hâve judgment for the suni of $2,000 for 
salvage services, to be distributed as before stated in the fifth con- 
clusion of law, and for $705.37, expenses as aforesaid. 

Tliis exception, for reasons before stated, is overruled, and the con- 
clusion modified as hereinbefore in considering the exception to the 
commissioner's fifth conclusion. 

(10) The tenth paragraph, under the heading of ' "Conclusions of 
Law," is a recommendation that judgment be rendered as before 
recommended to be paid, together with costs out of the proceeds of 
sale of the vessel and cargo now in the registry of the court. 

The exception to this conclusion, for reasons hereinbefore stated, is 
overruled, and the tenth conclusion of the commissioner affirmed. 

The interrogatories propounded by claimants under the admiralty 
rule No. 33 of the Suprême Court, which hâve been held to hâve the 
force of a statute, were proper, and called for information to which 
claimant was entitled. The rule provides : 

"In (Jefault of due answer by the libelant to sueb interrogatories, the court 
may adjudge the libelant to be in delault and dismiss the libel, or may compel 
hls answer by attachment, or take the subject-matter of the Interrogatories 
pro confesse in favor of the défendants as the court in its discrétion shall 
deern most fit to promote public justice." 

Libelant did not answer the interrogatories, and there does not seem 
to be any spécifie manner in which this shall be done, but at the hear- 
ing produced a paper writing signed by another corporation, and the 
commissioner finds as a fact, which did answer the interrogatories by 
showing a légal right to claim any award which might be made for 
salvage services performed by the steamer Joseph Wharton, which 
seems to hâve been satisfactory to the proctors for claimant, and, no 
exception being filed to such finding, this is adjudged to be a suf- 
ficient compliance with the requirements of the admiralty rule. 

The claim of the American National Bank filed on January 36th, 
pending the hearing before the commissioner, but not referred to in 
the report or ever called to the attention of the court, but found in the 
papers indorsed as filed January 26, 1906, seems to be a derelict aban- 
doiied, but being in the files, and apparently a legitimate claim, should 
be passed upon. This is a bottomry bond. In re Wyandotte, 145 
Fed. 321, 75 C. C. A. 117, and authorities cited. It is a vahd lien in 
admiralty, but is not of the highest order, i. e., it is subordinate to a 
claim for salvage. If the ship be lost during the voyage, the claimant 
under a bottomry bond loses his claim. For this reason, the risk, a 
high rate of interest is usually allowed. This bond is a lien on the 
surplus of the proceeds of sale after the payment of the salvage award 
and the costs. But for the salvage service, if the ship had been lost, 
there would hâve been nothing to which the bottomry bond would at- 
tach. tt is a pledge of the ship and her freight when she reaches port. 

It is therefore ordered and adjudged: 

1. That the exceptions to the findings of fact by the commissioner 
be, and the same are, overruled, and such findings of fact affirmed. 

2. That the exceptions to the conclusions of law by the commission- 
er, except as hereinbefore noted, be, and the same are, overruled, and 
such conclusions affirmed. 



LEON EHEIMS CO. V. UNITED STATES. 969 

3. That the bottomry bond filed by the American National Bank 
of Philadelphia is allowed as a bottomry bond to be paid ont of the 
surplus of the proceeds of sale after the award for salvage services 
and cost. 

4. That an allowance of $300 be paid to E. S. Martin, Esq., com- 
missioner herein, for services, and the bill of Miss Estelle Schrier, 
stenographer, for taking and transcribing the testimony before the 
said commissioner, both of said claims be paid as cost out of the pro- 
ceeds of sale now in the registry of this court. 



LEON RHEIMS CO. v. UNITED STATES. 

(Circuit Court, S. 0. New Yorls. May 15, 3907.) 

No. 4,393. 

CusTOMS DuTiES— Classification— Tbimmed Fur IIats. 

In applying tlie provision in Tarifï Act Julv 24, 1897, c. 11, § 1, Schedule 
N, par. 432, 30 Stat. 191 [U. S. Comp. St. 1901, p. 1075], for "hats * * •■ 
trimmed, * * * composed wliolly or in chief value oif fur," the composi- 
tion of the hats should be determined by référence to the whole hat, in- 
cluding the trimming, rather than by référence to the body of the hat 
alone, so that vvhere hats, the bodies of which are fur, are so trimmed 
that the silk trimming is the chief component of the value of the hats, 
they are dutlable under Schedule L, paragraph 390. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,411 (T. D. 27,541), in which the 
Board affirmed the assessment of duty by the collecter of customs at 
the port of New York. 

The opinion filed by the Board reads as follows : 

HOWELL, General Appraiser. The goods in question consist of hats, the 
bodies of which are composed of fur, and which are trimmed with sllk, arti- 
flcial flowers, etc.; silk being the component material of chief value in the 
completed articles. They were returned by the appraiser as "silk wearing 
apparel," and were assessed with duty by the coUector at the rate of 60 per 
cent, ad valorem, under the provisions of Tariff Act .Tuly 24, 1897, c. 11, § 1, 
Schedule L, par. 390, 30 Stat. 187 [V. S. Comp. St. 3901, p. 1670]. The import- 
ers claim that the goods are dutiable under Schedule N, par. 432, of said 
iict (30 Stat. 191 [U. S. Comp. St. 1901, p. 1075]), -which imposes various rates 
of duty, dépendent upon the value of the articles, upon "hats * * * trim- 
med or untrimmcd * * * composed vliolly or in chief value of fur of the 
rabbit, beaver, or oth.er animais." 

It is not disputed in this case that silk is the component material of chief 
value in the completed articles; but it is contended that the trimming on the 
hats should be ignored in determining tlieir classification, inasmuch as it 
has been held that trimmed :hats, the bodies whereof are made of straw, are 
dutiable under the provisitm for trimmed straw hats in paragraph 409, 30 
Stat. 189 [L\ S. Comp. St. 1901, p. 1073], irrespective of the value of the trim- 
ming as compared with the value of the article without the trimming. G 
A. 4,.525 (T. D. 21,502) and G. A. 5,734 (T. D. 25,440». 

The provisions of paragraphs 409 and 432 are, however, entirely dissimilar 
Paragraph 409 provides one rate of dnty for straw hats whon not trimmed, 
and another and higlier rate of duty for snch hats when trimmed. Paragraph 
432 provides for rates of diity aecording to the value of the articles, upon 
hats trimmed or untrimmed, composed whoily or in chief value of fur. Man- 
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Ifestly, the only trimmed hats provided for in tliis paragraph are those com- 
posed wholly of fur, or those in which the fur is the component material of 
chief value in the completed articles. The provision is "hats * * • trim- 
med, * * * composed wholly or in chief value of fur." Hats. the bodies 
of which are composed of fur, and which are trimmed with other materials 
constituting the component material of chief value in thé completed articles, 
as in this case, are in our opinion excluded from the provisions of said para- 
graph 432, and are properly dutiable according to the component material of 
chief value in the completed articles. 

The protests are, accordingly, overruled, and the décision of the collector in 
each afflrmed. 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 

D. Frank Uoyd, Asst. U. S. Atty. 

PL,ATT, District Judge. Décision aflfirmed. 



DODDRIDGE COUNTY OIL & GAS 00. v. SMITH et al. 

SMITH et al. v. DODDKIDGE COUNTY OIL & GAS CD. 

(Circuit Court, N. D. West Virginia. July 24, 1907.) 

. CoBPOBATiONS — Actions Against— Evidence — Relevancy — Books and 
Records. 

Where a man deals wlth a corporation uiider a written con tract, un- 
disputed and unambiguous, and subséquent controversy arises solely over 
tlïe question whether or not such corporation bas complied with its re- 
quirements, he is not entitled, ordinarily, in the trial of such issue, to en- 
ter into an extensive and exhaustive inquiry as to the private and inter- 
nai afCaIrs of the corporation, or to demand its records and papers relat- 
ing to its organization, stoclvholders, outside obligations, and other like 
matters. 

, Mines and Minerals— Oïl and Gas Lease— Foufeitube fob Default of 
Lessee. 

Défendant executed an oil and gas lease on his farm to one who as- 
signed the same to complainant coi-poration. At the same tlme, as claimed 
by défendant, he entered into a coutract with the lessee giving him an op- 
tion to purchase, within a stated time, certain completed wells on the 
land, and the maehinery, tools, and materials thereon. The existence of 
such contract was in dispute, but in any eveiit it was not assigned to 
complainant The lease required the lessee to drill a well within four 
months, and auother within the succeeding foui' months. Complainant 
drilled the first, using, with defendant's consent, his maehinery and tools 
and some of his materials. While the second well was being drilled for 
complainant by a contractor using said maehinery and tools, the alleged 
option expired, and défendant appeared, and demanded of the contractor 
payment of the stipulated priée, or that he cease work, In conséquence of 
which the contracter stopped work, and the time for completion of the 
well expired before it could be flnished, and défendant declared a for- 
feiture of the lease and took possession of the wells and complainant's 
property on the land. Hcld, that complainant had nothing to do with the 
option contract, if it existed, and that its expiration afforded no iustifl- 
cation for the action of défendant in stopping tUe work. 

[Ed. Xote. — For cases in point, see Cent. Dig. vol. 34, Mines and Min- 
erais, § 206.] 

Saiie—- Default Cbeated by Lbssob. 

While courts of equltj', contrary to thelr ruies, will enforee forfeiture.s 
"of oil and gas leases where necessary to protect the rights and equities of 
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the landowner, owlng to their exceptional character, their powers oaunot 
be invoked as against a lessee who lias carried on the work in good faitU 
and expended large sums in developing the leased property to enfoi-ee a 
forfeiture created by the lessor by an act of bad faith which eaused a de- 
fault on the part of the lessee. 

4. Bailment— OïL AND Gas Lease— TJse of Machinbby of Lessor— Tenure of 

Bailee. 

Where an owner of land solicited another to take an oil and gas lease 
thereon, stating that ail he wanted was to hâve the farm developed, and 
that he had a rig, boiler, and certain casing on the land not in use which 
would materially lessen the cost of a well, and after makiug a lease the 
lessee made use of sueh machinery and materials with the lessor's consent, 
In drilllng, it did not do so as a mère licensee ; but it was so used for 
the mutual beneflt of the parties under an Implied assumpsit to return it 
and pay for its use or to pay for such as was not returned, the lessor 
had no right to reclaim it while it was being used in drilling a well and 
without fair notice of his intention to do so. 

5. Mines and Minebals— Failube or Lessee to Continue Development— 

Remedy of Lessob. 

Where an owner leases land for oil and gas purposes, his remedy for fail- 
ure on the part of the lessee to further develop the leased promises or to 
properly protect the Unes from drainage through wells on adjacent prop- 
erty is ordinarily by action at law for damages, and not by way of for- 
feiture of the lease. 

\FA. Note. — For cases In point, see Cent. Dig. vol. 34, Mines and Min- 
erais, § 206.] 

6. Sajie — Lease Oonstkued. 

A provision of an oil lease. giving the lessee the exclusive right not 
only to drill for, but to produee, oil on the leased premises, must be con- 
strued to apply only to wells drilled in the future. 

In Equity. On final hearing on bill and cross-biU. 

On January 17, 190B, the Doddridge County Oil & Gas Company, a Dela- 
ware corporation, flled in this court its bill against Frank and Martha J. 
Smith, citizens of Doddridge county, this state, alleging the exécution of an 
oil and gas lease by said défendants to Anson H. Russell, .Ir., under date of 
October 19, 1904, upon a tract of 800 acres owned by them in Doddridge 
county, and the assignment thereof by Russell on January 31, 1905, to com- 
plainant company. That, by virtue of said lease and assignment, said Com- 
pany became vested with right to enter upon said land, bore for oil and gas, 
lay pipe Unes, transport oil and gas and water thereln across and over said 
land for a term of flve years, or as long as oil and gas should be found in pay- 
ing quantitles ; to use, free, oil, gas, and water necessary for opérations, ere<'t 
necessary buildings, structures, and to remove ail machinery and flxtures 
placed by it upon the land. The cxjnditious of the lease are alleged to be, in 
])art, that the landowners should reeeive one-eighth of the oil royalty, retain 
the use of the land for farming purposes. except such parts necessary for 
mining purposes, a payment of $300 annually for each gas well, and free gas 
for domestic purposes, that drilling of a first well should commence within 40 
days of the date of the lease, and a second one withiu 40 days from the com- 
pletion of the flrst, and in like manner the whole property should be developed. 
The bill then charges that coraplainant company has fuUy complied with the 
requirements of said lease and has expended large sums of mouey In drilling 
two wells, erecting derricks, machinery, and laying 2,.'500 feet of oil and water 
pipes. That in this condition of things the défendants frauduleutly conceived 
the plan of seizing and taking possession of the premises under a pretende<l 
and fraudulent claim of forfeiture of the company's right, and, with threats 
of Personal violence to the company's agents and servants, on April 21, 1905, 
entered upon the premises, forcibly and unlawfully tooli possession of the 
wells and ail the company's machinery and property, drove out it.s agents and 
servants, and ever since denied the company's right to use and enjoy its rights 
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and property, converted to tlieir own use the oil and gas prodnced by tlie welli--, 
and threatened to drill other wells, to the irréparable injury and loss of tbe 
coniplalnant Company. 

Tbe prayer of the bill Is for Injunction, accounting, and, ponding litiga- 
tion, for the appointnient of a receiver. Upon the présentation of this bill 
supported by the afiidavits of Anson H. Kussell, H. L. AA'ilson, and W. S. 
Smith, this court granted a preliminary restraining order against the détend- 
ants, restraining tliem froiii further interfering witli the premises and rights 
elaimed by complainant coinpany, from further conversion of the oil and gas 
gas involved, and from drilling other wells. By this same order, entered Jan- 
uary 17, 1906, C. D. Elliott, marshal of this district, was appointed receiver 
and directed to talce possession of and keep the property subject to further 
order. On January 29, 1906, the défendant Ftank Smith filed his answer to 
the bill, and also the affldavits of himself and Charles Smith, and by leave of 
the court the défendants jointly filed their eross-bill against tlie complainant 
Company. To the answer gênerai replication has been filed by the company, 
and it has also flled its answer to said cross-bill, to wliich the plaintilïs therein' 
hâve flled a gênerai replication. It has also filed an amended bill reiterating 
the allégations of the original bill, and further making one W. H. Carr a 
party, and charging a claim upon his part antagonistic to its rights and de- 
rived from the Smiths, in and to the oil from one well, the nature of which 
daim is alleged to be unltnown to it, but asking that Oarr be required to an- 
swer and disclose the same. To this amended bill défendant Frank Smith 
has filed answer, to which replication has been made, and, by several orders 
entered, the restraining order has been continued to this final hearing; both 
sides having flled their dépositions in the cause. By the allégations of the 
answers of Frank Smith and those of the cross-bill, it appears that the 
claim of défense substantially is that Martha J. Smith is simply the wife of 
Frank Smith, with no interest in the land leased except her inchoate right of 
dower ; that, prior to ttie exécution of the lease to Russell and his assign- 
nient thereof to plaintifC company, three wells had already been drilled upon 
the property, and défendant Frank Smith had upon the property certain ma- 
chinery and material, such as engines, boilers, derricks, tanks, casing, and Une 
pij)e; that, on the same day he executed this lease to Russell, he also gave 
him a written option, running six months, to purchase at an agreed prlce the 
outp'ut (less one-eighth royalty) of thèse three wells and ail this machinery and 
material ; that when the Doddridge Oil & Gaa Company drilled its flrst well 
— which tumed ont to be a gas one — it used said Smith's boiler and engine and 
consumed a portion of his pipe, also erected its derrick from his material ; that 
when it started its second well It used Smith's boiler and engine, and, after 
the work had progressed, the option to buy said machinery and material and 
output having expired without compliance, said Smith served notice upon plain- 
tiff company to drill no longer with, but tp surrender to him, his engine and 
boiler, or else pay him therefor, upon réception of which notice the company 
ceased drilling, and, after a lapse of time, Smith further served notice of the 
forf eiture of the lease, and then took possession of the premises (including the 
compauy's property), employëd W. H. Carr to finish the well, agreeing to give 
him a fourth interest therein, which interest Carr sold and conveyed afterward 
to Thos. B. Smith, who in turn sold and conveyed it bàck to said Frank 
Smith. It is therefore denied that the original lessee, Bussell, or his assignée, 
the plaintifl: company, has kept and performed the terms of the lease, and, ou 
the contrary, it is charged that a complète forfeiture has been sufCered and 
abandonment made thereof. In cross-bill it is charged that Smith, in addi- 
tion to finishing the second well (known as No. 5), has drilled in another 
(known as No. 6), which is a'fair producer, and it is admitted that plaintifC 
company is entitled to the gas well flrst drilled by it, and has on the premises 
4,000 feet of Une pipe, about 900 feet of 8%-inch casing, 2.30 feet of 6%-inch 
casing, a wooden rig, and a 600-barrel water tank, the value of ail which does 
not exceed $1,200. But it is elaimed this property is subject to a lien In 
favor of Smith for injury and damage for "failure to comply with the terms 
and conditions of the lease and the option to purchase the property therein 
mentioned, and for loss of casing and material, and for tlie use of the casing 
and material and machinery." 
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And the prayer of this cross-bill is that an injunction be awardecl Smith 
against the company iiihibiting it from disposing of or romoving froni the 
premises any property, or disposing of its rights or iuterest, chargiug it to be 
insolvent; tbat authority be given the receiver to take full control over tbé 
property and estate of said company ; that a decree be entered canceling and 
declaring forfeited the lease; that an accounting of Sniith's damage be had 
and gênerai relief be granted him. 

By Its answer to this cross-bill the company bas substantially denied ail its 
material allégations, except that it says tbat, as to derricks and material used 
by it in driliing the flrst or gas well, it was loaned to It by Smith, with the 
understanding it was to be retumed, replaced, or paid for, and any part not 
so retumed, replaced, or paid for it profCers to laay for. It dénies tbat It 
Tised Smith's boiler and engine in driliing the second well, and allèges its con- 
traetors agreed to furnish tbelr own boiler and engine. It admits that Smith 
allowed such contractors to use certain of his property up to April 19, 1905. 
It réitérâtes the charge that Smith eut o£C the water supply to the boiler and 
foreibly evicted the company's contractors, servants, and agents from the 
premises. It admits the driliing by Smith of well No. 6, and charges the con- 
version by him of the oil theréfrom up to the date of the appointment of thu 
receiver. 

W. S. Smith and Bemis & Calfee, for Doddridge Couity Oil & 
Gas Company. 

George W. Johnson, for défendant Frank Smith. 

DAYTON, District Judge (after stating the facts as above). Some- 
thing Uke 625 pages of typewritten évidence has been filed in this cause. 
At the threshold of its considération, I think I may be justified in saying 
that, where a man deals with a corporation under a written contract, 
undisputed and unambiguous, aiid subséquent controversy arises sole- 
ly over the question whether or not such corporation has complied with 
its requirements, he is not licensed, ordinarily, in the trial of such issue. 
to enter into an extensive and exhaustive inquiry into the private and 
internai affairs of such corporation or demand its records and papers 
relating to its organization, stockholders, outside obligations, and other 
like matters. 

Appeals, in évidence and argument, ad hominem, are naturally dis- 
tasteful, and sometimes embarrassing, to judges sitting in equity. 
They must necessarily guard themselves against that natural feeling 
of resentment against the implied imputation that arises from resort 
thereto that they will be weak enough to be influenced by them. 

The exécution of thé lease in controversy in this cause is undisputed. 
It is not vital whether in tha forenocn or afternoon of its date. Its 
assignment by Russell, the original lessee therein, to plaintifï corpora- 
tion, and a part performance of its requirements by it with full Per- 
sonal and record notice, on the part of défendants, of such assignment 
and part performance, also are not denied, but admitted. The single 
défense made is that, after such part performance, tliere was such 
abandonment and refusai to operate under it as to justify défendant 
Smith in holding it forfeited. Under such issue, it was wholly im- 
material to institute the extended inquiry found herein into the organi- 
zation of the company, who its stockholders were, how much of it 
Crawford had or was to hâve, or how much any one else had or was 
to hâve, how Russell disposed of his stock or was to dispose of it, 
or how any one else disposed of or was to dispose of it, what Mrs. 
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Erb wrote about her subscription to it, what priées the stock sold for, 
what Grawford, Wilson & Co. or any other promoters had to do witli 
the formation of the company, and what circulars they may hâve 
issued to secure stock subscriptions. 

In my judgment the demand, repeatedly made, for the production of 
this company's books, records, and papers in order to elucidate thèse 
wholly irrelevant matters, was very properly ignored. 

Witness Ashburton's private account book, contairîing some 130 
odd pages of accounts of hauHng done by him for varions parties, 1 
or 2 pages only relating to his account against Russell and plaintiff 
company, has been filed. That Ashburton did this hauling is, in my 
judgment, absolutely immaterial to any issue involved, and, besides, 
it is not disputed, and I can see no good reason why his private book 
of a:cçounts should, even with his consent, be perpetuated in the rec- 
ords of this court. Much time has been devoted in this testimony 
to the questions of whether or not Smith, on the day he executed to 
Russell this Jease, also executed to him an option or conditional sale 
for the three producing wells and machinery then on the land, and 
whether W. S. Smith, attorney for plaintiflf, had, the latter part of July 
or the first of August, 1905, met and had a conversation with défend- 
ant Frank Smith on the road between West Union and the latter's 
farm, touching the difficulties that had arisen. The latter fàct is 
clearly immaterial, and the former, in my judgment, substantially so, 
for reasons hereinafter to be given. 

Sifting this testimony, and giving jt construction the most favorable 
possible to défendant Smith, the material facts may be stated to be 
thèse : Smith owned this 800 acres of land ; had leased it for oil on 
three prior occasions to separate parties or companies. A number of 
wells iaad been drilled upon it. The exact number, with singular lapse 
of memory, he is unable to state. Three, on October 19, 1904, vvere 
producing oil in quantities shown to be, in the aggregate, less than 
three barrels per day. He had bought thèse wells and a lot of ma- 
chinery from the companies that drilled them. In reply to advertise- 
ment of Crawford, Wilson & Co. for oil territory, he wrote to them 
on September 12, 1904, that he had such. On September 16, 1904, 
in reply to their letter of inquiry, he wrote, or caused his son to write 
for him, a letter giving the quantity and location of his land, and that 
he had three producing wells. Ile further said : 

"I also hâve rig, boller, casing, and in fact everything necessary to drill 
aiiother well, whleli is not in use at tliis time but is laying on fann. Tiiere 
is also gas on farm wliicli I own and whicli can be u.sed in drilling."' 

Also : 

"I liave no map of this block, bxit îf you want an investment of this kiiid I 
would like to bave yon corne and look at tliis and see for j'ourself. I wlll 
lease it ail, or any part, to suit parties, and will lease ou reasonable ternis, as 
ail I want is the farm developed." 

. On September 30, 1904, he wrote the same parties, among other 
things, as follows : 

"The oil Is found in the Indian saiid about 2,000 feet deep and about 88 feet 
in the saiid. It costs about 85 cents per foot to drilI. They use about ]50 feet 
10-inch tiasing, 1,200 feet 8-inch casing, and about t,900 feet 0%-ineh casing 
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In one w^U. To complète a well witli entire new rig, ete., complète aud casiug 
new will eost aboiit $6,000.00. But by my liaviug euough material of ail 
kind on grouiid and whlch lias been used once it could be conipleted for a good 
deal less." 

The resuit was that Russell went to West Union, the lease to him 
was executed, and immédiate steps were taken by him to locate and 
start the drilling of a well. The weather was dry, water scarce, and 
the work retarded in conséquence. On January 31, 1905, the lease was 
assigned to the Doddridge County Oil & Gas Company, and this Com- 
pany completed this well, which was a gas one, and then promptly 
started another. In drilling the first well an engine, boiler, some pipe, 
casing, and some parts of an old derrick, owned by Smith and upon 
the ground, were used by his consent and apparently because it was 
well understood by ail that they should be used. When the second 
well was started, the engine and boiler, which were being repaired and 
kept in order by the company or its contractors, were again put in 
service by Smith's consent and with his full knowledge. The work 
on this second well progressed well, and it had been drilled about 1,600 
feet, within 500 feet of completion, on the 19th of April, 1903, when 
Smith appeared, notified, not the company or its agent, but one of its 
contractors, to at once pay for this machinery, etc., or cease drilling 
under pain of becoming personally responsible therefor. This con- 
tractor stopped work, and, after he left, but the same night, Smith 
returned, took the cap ofï the main shaft of the engine, carried it 
away, and hid it. His son apparently had been employed by the com- 
pany , and it was part of his duty at least to see that water to run the 
engine was in the tank. It was ascertained that Httle or none was 
there, and the presumption naturally arose that none was to be per- 
mitted to be used or furnished. Wilson testifies that the next day he 
tried hard to talk with Smith and ascertain the trouble and settle it, 
without avail. Whether this be true or not, certain it is that Smith 
had determined to stop opérations there, and that effectively. Why? 
The reason he gives is that at the same time he executed the lease to 
Russell he also had executed an option or conditional bill of sale to 
Russell, whereby he agreed to sell the three producing oil wells and 
this machinery, casing, etc., to him for $10,000, if paid for in six 
months. The wells at the time were almost or quite valueless ; the 
less than three barrels a day scarcely warranting the expense of keep- 
ing them cleaned out and in condition and of pumping them. The 
machinery, second-hand, was not worth at the highest estimate anything 
like half $10,000. Smith and his son insist this option was executed. 
Russell, supported by Wilson, dénies that it was, although Wilson 
admits that such a paper was written by him. Whether it was really 
executed or not, some things are certain about it : First. If executed 
at ail, it was executed to Russell, and never was assigned by him to the 
company, and the latter never assumed any obligation of any kind on 
account thereof . Second. It was either a conditional sale or an option 
to buy, depending solely upon Russell's acceptance. action, and pay- 
ment, and not upon that of the company. Third. Smith never asked, 
as a condition précèdent to the use of his material, the ratification of 
this conditional contract, and, so far as known, the président of the 
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Company, at least, never was informée! of its existence. Fourth. It 
conferred no right whatever by its terms to the immédiate possession 
in Russell of thèse wells and this machinery, no matter how hard 
counsel may seek to create this impression and argue from such prem- 
ise. ' On the contrary, the very sentence relied on in favor of such 
contention, to the effect that the machinery, etc., was hot, during the 
six months, to be removed from the premises, réfutes such contention. 
It was on Smith's farm, and it was to remain there, unless Russell, 
within six months, paid for it and thereby became entitled to it and to 
take it away. 

No pretense is made that the production of oil under this option or 
conditional sale was ever turned over to Russell. On the contrary, 
Smith held on to that fast and hard. Why was no delivery made or use 
allowed or to be allowed to Russell of this machinery and material 
during this six months prior to payment? Was it not because Smith 
was under obligations, moral ones at least, to allow its use for a fair 
and reasonable considération, for the purpose of drilling and develop- 
ing his property? Had he not written that the cost of drilling a well 
with new machinery and material throughout would be $6,000, but that 
by reason of his having on the ground such machinery and. material 
it could be drilled for much less, and that he would lease ail or part 
on reasonable terms, because ail he wanted was to hâve the property 
developed? Did he not carefully provide for this development in the 
lease? Why was not this option made a part of the lease itself, if it 
was to enter into the practical opérations of such development, and if 
notice to assignées of it was expected by him to be taken? He cer- 
tainly knew that nothing is more common in oil fields than assign- 
ment of thèse leases, and that in a large number of cases the man who 
takes the leases so assigns and some assignée does the drilling. I can- 
not regard the existence of this option to Russell alone as any justifica- 
tion for Smith's action in alldwing the plaintifï to use his property until 
April 19, 1906, and then, because of its expiration alone, demanding 
its forthwith return, at the cost of stopping ail their work and losing 
ail their expenditure. Russell's default, in any event, was not its 
default, and whether this action on Smith's part was just fied must be 
determined on groimds whoUy independent of this option ; and wheth- 
er or not it had, in fact, any actual existence, therefore becomes whoUy 
immaterial. 

On the same 19th of April when he stopped opérations, he wired 
the Company, Bixler, its président, and Russell, to the efïect that 
lease did not give the company right to use his boiler and engine and 
material, that Russell's option had expired, that he demanded the 
property or money at once. What was his purpose? Did he want 
his property? Did he hâve any use for it? Did he expect to coerce, 
by such measures, the company into paying him $10,000 for the three 
comparatively worthless wells and this second-hand material, or did 
he hope and expect thereby to secure the abandonment and forfeiture 
of the lease and the material of the company then and there? Bixler, 
the président of the company, living in Pennsylvania, tried to investi- 
gate and find out what the trouble was. He knew nothing about the 
alleged option, so he wrote Smith several letters asking substantially 
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for explanations. He got no satisfactory answers. Smith meantime 
waited one month, and, on May 19th, addressed notices to Russell by 
mail both to Pittsburgh and Meadville, Pa., and to Bixler, président 
of the Company, notifying them that under the terms of the lease as 
claimed by him they had but to May 30th, 10 days, to complète the 
well — a physical impossibility — and, if not completed before that date, 
the lease would be forfeited, and he would cancel it. Thèse notices 
to Russell were returned "unclaimed" and "refused." Russell testi- 
fies it was not that thèse notices were refused, but that he was away 
on vacation. The one to Bixler was directed to him at Meadville, 
Pa., and it was not received by him at Johnsonburg until June 9th. 
Thèse notices had been registered and no returns of deliver to either 
Bixler or Russell had been received by Smith up to June 25th. Nev- 
ertheless, he on that day entered into a contract with W. H. Carr to 
finish the incompleted well for a one-fourth interest, and a few days 
after, under this arrangement, the plaintiff company's well tools, der- 
rick, and materials were cooly taken possession of, the 400 or 500 feet 
necessary to complète it were drilled, a small producer obtained, the 
oil from which was run into Smith's tank, and then Smith proceeded 
with the drilling of another, apparently, and, so far as appears, having 
full possession of ail the company's property, as well as his own, and 
this latter became a producing well. 

Meanwhile, the cpmpany sent its attorney, W. S. Smith, down to 
Charleston and West Union to ascertain, at the first place, if the char- 
ter of the Company had been recorded and other légal requirements 
had been complied with, and, at the latter place, as he states, to set- 
tle, if possible, the difficulties between Smith and the company. He 
testifies that he met and had conversation with Smith's son, which is 
admitted, and that on his return from the farm to town he met Smith 
in the road, and had a heated discussion with him, which ended by 
Smith virtually waming him to keep oflf his premises. This was in 
the latter part of July or the first of August. Smith dénies this meet- 
ing and conversation with the attorney, and he is corroborated by the 
party who had driven the attorney out to the farm. 

I frankly say that, in view of Bixler's testimony that both Smith 
and his son, subsequently, at Philippi, and on the train going from the 
hearing held there for the restraining order herein, had admitted such 
conversation; and, taking into considération the disingenuous char- 
acter of Smith's testimony ail the way through, his remarkable and 
unaccountable lapses of memory as to matters that it seems to me 
any other man could not hâve forgotten (such as the number of well s 
drilled on his own farm, the average daily production of the pro- 
ducing wells, and many others), and, on the other hand, his distinct 
recollection of what it clearly appears he regarded as to his interest 
in this controversy — taking, I say, alh thèse things into considération, 
I believe the attorney told the truth ; but, as I hâve said, I regard the 
incident as immaterial. This attorney, almost immediately on his re- 
turn, had to go to a hospital and undergo an amputation of a leg, 
and for this reason the bringing of this suit was delayed, as claimed, 
until in January foUowing. Was défendant, under the circumstances, 
justified in regarding this lease forfeited? 
154 F.— 62 • 
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Numerous cases hâve defined and settled the law touchîng thèse oil 
and gas leases, and, because of the uncertain, indeterminate, and flcet- 
ing character of the product sought, hâve virtually decided them to be 
sui generis, requiring peculiar rules to govern both their construc- 
tion, and opérations under them. Among thèse principles, it is held 
that such a contract is not a grant of land, nor a présent leasehold 
interest therein. It is not a grant of the oil itself, in place, or un- 
der, the land, but only the right to search for it. If the search is 
fruitless, the explorer loses. On the other liand, if the search is suc- 
cessful, the explorer obtains vested right as a tenant the same as in 
qthcr leasehold estâtes for the purpose of operating for the oil which 
his search has discovered. Whether a tenancy, in the true sensé, ex- 
ists, dépends, therefore, on whether oil or gas has been actually fonnd 
or not. Again, the duty and obligation of the tenant or lessee, after 
oil or gas has been found, dépend on the peculiar character of tl-.e 
product. It may be that the same lessee may own the adjoining prop- 
erty or properties, or hâve more advantageous leases thereon. He 
cannot be permitted, after drilling a single well upon the first, to move 
therefrom or cease opérations thereon; for the purpose of drilling or 
sufifering to be drilled numerous wells on adjoining lands that will 
drain the first and give an undue part of the product to the others. 
He must be diligent and active irl development. 

To fully enforce thèse and other duties and obligations of opéra- 
tion and use under this class of instruments has led courts of equity 
to modify and to a certain extent reverse its well-established rule of 
abhorrence of forfeitures, so that such forfeiture is favored, when, in- 
stead of working a loss or injury contrary to equity, it promotes jus- 
tice and equity and protects the owner against the indifférence, lâches, 
and injurions conduct of the lessee. Thèse and similar principles hâve 
been determined by the Suprême Court of Appeals of this state in such 
cases as Thomas v. Hukill, 34 W. Va. 385, 12 S. E. 522; Steelsmith 
V. Gartlan, 45 W. Va. 27, 29 S. E. 978, 44 L. R. A. 107 ; Trees v. 
Eclipse Oil Co., 47 W. Va. 107, 34 S. E. 933 ; Parish Fork Oil Co. v. 
Bridgewater Gas Co., 51 W. Va. 583, 43 S. E. 655, 59 L. R. A. 566; 
Lowther Oil Co, v. Guffey, 52 W. Va. 88, 43 S. E. 101 ; Lowther Oil 
Co. v. Miller-Sibley Oil Co., 53 W. Va. 501, 44 S. E. 433, 97 Am. St. 
Rep. 1027. Also, bv the Circuit Court of Appeals for this circuit in 
Foster v. Elk Fork Oil & Gas Co., 32 C. C. A. 560, 90 Fed. 178, and 
Huggins V. Daley, 40 C. C. A. 12, 99 Fed. 606, 48 L. R. A. 320. 

But while thèse principles hâve been established for the protection 
of the landowners from injury and wrong on the part of the lessor, 
yet it is not for one moment to be thought that they can be invoked 
to enable the landowner to overreach and defraud the lessee out of 
his vested rights acquired by assumption of ail risk and the expendi- 
ture of large sums of money in the search for and production of the 
products and the finding thereof. 

It would certainly be contrary to ail equity and good conscience to 
allow a landowner, after his lessee has spent thousands of dollars in 
drilling one well and almost another, thé one well producing gas, and 
the other confidently expected to produce either oil or gas, with no 
cause of complaint for neglect, lâches, or purpose to injure, to create. 
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by his own act and conduct, a forfeiture of ail thèse vested rights 
within a period of less than 90 days. To constitute an abandonment 
by the lessee of an oil lease, there must be both an intent to abandon 
and actual relinquishment of the leased premises. Lowther Oil Co. 
V. Miller-Siblev Oil Co., 53 W. Va. 501, 44 S. E. 433, 9-7 Am. St. 
Rep. 1027. 

Where a lessor leases land for oil and gas purposes, his remedy 
for failure on part of lessee to further develop the leased premises, 
or to properly protect the lines thereof from drainage through wells 
on adjacent property, is ordinarily by action at law for damages, and 
not by way of forfeiture of the lessee's right to bore or drill for oil. 
Harness v. Eastern Oil Co., 49 W. Va. 232, 38 S. E. 663 ; Ammons 
V. South Penn Oil Ce, 47 W. Va. 610, 35 S. E. 1004 ; South Penn 
Oil Co. V. Edgell, 48 W. Va. 348, 37 S. E. 596, 86 Am. St. Rep. 43 ; 
Core V. New York Petroleum Co., 52 W. Va. 376, 43 S. E. 138 ; Eow- 
ther Oil Co. v. Miller-Sibley Oil Co., 53 W. Va. 501, 44 S. E. 433, 
97 Am. St. Rep. 1027. 

What possible justification could there be in equity or common hon- 
esty of a légal principle that would allow the owner at his will to fix 
an impossible date for his lessee to complète his well, give notice to 
this effect which he knows has not been delivered, and allow him then 
to forfeit the lease and obtain the benefit of thousands of dollars of 
his lessee's labor ? 

Then, too, I may say hère, in passing, that I do not regard the posi- 
tion taken, that the company held Smith's machinery as a mère licensee, 
and in conséquence he had at any time, and without notice, the right 
to reclaim it, to be sound. The company was not holding or using it 
by mère license. A fair considération of the facts and conditions 
leads to the inévitable conclusion that this use was one of the very 
considérations held out to secure the development of the property 
which was ail that Smith expressed himself in his letter as desiring 
to secure. It was allowed to be used for mutual benefit, under an 
implied assumpsit to return it and pay for its use, or to pay, for that 
portion not returned, its fair value. There being an interest coupled 
with the license to use, to wit, the development of the property, he 
had no right to reclaim it until at least the completion of the then drill- 
ing well, and not then, without fair and full notice of his purpose to 
do so. This principle is very well stated bv my predecessor, Jackson, 
Judge, in United States v. B. & O. R. R. CÔ., 34 Fed. Cas. No. 14,510. 

It is insisted by the plaintiff that it acquired the right, under the 
terms of the lease, to the production from the three wells drilled on 
this farm prior to its exécution. This contention is based upon the 
terms of the lease that gives to the lessee the exclusive right not only 
to bore for, but to produce, oil on the premises. This proposition 
might be seriously contended for in cases of ordinary leases which 
are governed by the rule that the tetms of grant are to be construed 
the stronger in favor of the grantee, but in oil leases, as I hâve indi- 
cated, this rule does not apply, and, if anything, the opposite prevails. 
It seems to me the terms of grant in this lease must be restricted to 
the production in futuro from date of lease, and not to that gone before. 

In conclusion, it seems clear to me that plaintiff company must be 
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restored to its rights under this lease ; that this cause must be refef red 
to a commissioner to settle the accounts of the receiver and ascertain 
the compensation due him for his services; that ail costs of this re- 
ceivership, other than the actual sums invested by him in préservation 
of the wells drilled since the lease, must be paid by Smith, as also ail 
direct damages and costs incurred by plaintiff by reason of its exclu- 
sion from tiie lease; that an account should be stated between the 
plaintiff company and Smith, charging the former with the fair value 
of ail material and machinery not returned or tendered to be returned 
to Sniith and with a fair compensation for the use of that returned. 
On the other hand charging Smith with ail the gas, if any, sold by 
him from the gas well, with ail the oil received by him, less the one- 
eighth royalty, from the two oil wells drilled since the lease; and 
allowing him, as having finished one and drilled the other de son tort, 
only the actual value of the work so done by him, without any personal 
compensation for such. And decree may be entered accordingly. 



Ex parte COLLINS. 

(Circuit Court, N. D. Califomia. July 22, 1907.) 

No. 14,274. 

1. Habeas Corptjs— Fedebal Courts— Peoceduke. 

On an application for a writ of habeas corpus présentes to a fédéral 
court, It is not requlred to issue the vvrit instanter, but the court in its 
discrétion may, instead, malie an order on the officer alleged to hâve peti- 
tioner in his custody to show cause on a day certain why the writ should 
not be Issued. 

2. Same— Di&CKBTioN— Otheb Remédies. 

Petitioner, having been extradited, was placed on trial under the ex- 
tradition indietment, and, having become a wltness In his own behalf, aft- 
er disagreement of the jury, and before the case was finally disposed of, 
was again indicted for perjury alleged to hâve been committed on his former 
trial, and was convicted. He appealed to the state Court of Appeal, and 
applied to the state Suprême Court for discharge on habeas corpus, chal- 
lenging the state court's jurisdiction to try him for any other offense than 
that for which he was extradited, until he had been either convicted and 
served his sentence and had a reasonable time to return to his asylum 
country, or had been acquitted andi had a like opportunity. This writ 
was denied, and a writ of errer allow.ed for revlew by the Suprême Court 
of the United States. HeMl that, pendipg the détermination of such writ 
of error, he was not entitled to a discharge on habeas corpus Issued out 
of the fédéral Circuit Court. 

For former opinion, see 149 Fed. 573; opinion of district judge in 
151 Fed. 358. 

George D. CoUins, in pro. per. 

Wm. Hoff Cook, Asst. Dist. Atty. of San Francisco, for respond- 
ent. 

VAN FL/EET, District Judge. This is an application to this. court 
by the petitioner, George D. Collins, for the writ of habeas corpus to 
diseharge him from confinement in the county jail of the city and 
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county of San Francisco, wherein it is alleged he is restrained of his 
liberty by the sheriiï of that miinicipality contrary to law. 

The pétition upon which the application is made is unnecessarily 
long, and contains much matter that has no place in such a pleading. 
The material facts constituting petitioner's grievance may be briefly 
stated thus: In October, 1905, petitioner at that time being, as he al- 
lèges, a résident of and domiciled in the city of Victoria, Province of 
British Columbia, was, on the demand and réquisition of the United 
States governnient, extradited by the Canadian authorities to the 
United States and brought to the "city and county of San Francisco; 
the extradition being asked and granted solely under and pursuant to 
the treaty of extradition then existing between the government of the 
United States and that of Great Britain, and based exclusively upon a 
certain indictment then being prosecuted by the people of the state 
of California, theretofofe, on the 13th day of July, 1905, found and 
presented by the grand jury of said city and county of San Francisco, 
and filed in the superior court thereof, charging petitioner with the 
crime of perjury, specifically laid as having been committed by him on 
the 30th day of June, 1905. That upon his removal as aforesaid, 
under such extradition process, petitioner was, in November foUow- 
ing, put upon his trial in the superior court of said city and county, 
under the indictment; but the jury, failing to reach a verdict, were dis- 
charged, and the cause was then set to be again tried at a later date. 
That before another trial of that cause was had, and while the indict- 
ment upon which he had been thus extradited so remained undisposed 
of, other than as above stated, the grand jury of the city and county of 
San Francisco returned and presented against petitioner a second in- 
dictment, charging him with another and distinct offense than that 
upon which he had been extradited as aforesaid ; that is, with the crime 
of perjury charged to hâve been committed by the petitioner on De- 
cember 13, 1905, while testifying on his own behalf on the trial of the 
first mentioned indictment. And thereafter, and against the earnest 
and repeated objection and exception by petitioner taken at every stage 
of the proceedings, that such action was in violation of petitioner's 
rights under the treaty of extradition and the Constitution and laws 
of the United States, and contrary to the principles of international 
law, the authorities of the state of California forced petitioner against 
his will and protest to a trial upon said last-mentioned indictment, and 
petitioner was on such trial convicted and adjudged guilty of the offense 
therein laid, and sentenced to suffer imprisonment in one of the state 
prisons. That the indictment and charge upon which petitioner was 
extradited, as aforesaid, has not up to the présent time been again tried 
or disposed of in any way, but the trial thereof has been repeatedly 
continued by the people, against petitioner's objection; and it is al- 
leged that the state authorities hâve adandoned any purpose to bring 
the same to trial or final disposition. It is alleged that the judgment 
thus rendered against petitioner under said second indictment, being 
based upon a charge or offense othef than that upon which petitioner 
was extradited, is wholly void, and affords no légal warrant for pe- 
titioner's détention ; and that it is solely by the supposed authority of 
such void judgment that the petitioner is now being detained in said 
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county jail pending the final exécution of said judgment in the course 
of law. That the said extradition warrant has become functus officio, 
and said sheriff has no warrant, process, or right to detain petitioner. 
It is finally alleged that petitioner has applied successively, upon the 
facts stated, to the superior court, the District Court of Appéal, and the 
Suprême Court of the state, for his release on habeas corpus, but has 
on each appHcation been refused reHef ; and, generally, that petitioner 
has exhausted the remédies provided by the laws of the state for his 
release from-such unlawful imprisonment. 

The sherifï's return dénies that thè state authorities hâve abandoned 
the intention to bring to f urther trial and final conclusion the charge 
on which petitioner was extradited, or that the sherifï no longer holds 
petitioner under the extradition watrant ; but allèges that petitioner is 
detained and held both under the warrant of extradition and by au- 
thority of the judgment mentioned in the pétition ; copies of the war- 
rant and judgment and of certain other papers, which I do net re- 
gard as having the nature of process, and as therefore immaterial for 
that purpose, being attached to the return. The return also sets up the 
fact that upon a similar application by petitioner to the Suprême Court 
of the state, upon the same facts alleged in the présent pétition, that 
court refused to discharge the petitioner, and therein, on May 23, 1907, 
filed an opinion holding adversely to petitioner's contentions hère, a 
copy of which is attached to the return; and that subsequently the 
petitioner applied to the Chief Justice of the state in that case for a 
writ of errbr to review such judgment in the Suprême Court of the 
United States, which writ was on June 12, 1907, allowed. It also ap- 
pears from the return that petitioner has taken an appeal from the said 
judgment to the state District Court of Appeal. 

There was a traverse filed by petitioner, but as it raises no issues 
that I deem material, it need not be further noticed at this time. 

1. Preliminarily, petitioner has raised a question of procédure which 
will be first disposed of. On the filing of the pétition, the court, in- 
stead of granting the writ, adopted a course heretofore on several 
similar applications pursued in this court, and made an order upon 
the officer alleged to hâve the petitioner in his custody to show cause 
on a day certain why the writ should not issue, and it was in response 
to this rule that the sheriff's return was made. At the hearing the 
petitioner ôbjected to the filing of the return, or its considération by 
the court, upon the ground that the procédure followed was not one 
authorized under the law ; that the provisions of the Revised Statutes 
as to habeas corpus give no discrétion to the court or judge to whom 
application is made, but to issue thè writ at once, upon a considération 
of the face of the pétition alone. 

In putting this very narrow and literal construction upon the stat- 
ute, the petitioner has fallen into error, arising, no doubt, from a want 
of familiarity with the cases in which its provisions hâve been under 
considération. Notwithstanding its somewhat peremptory language, 
it has been repeatedly held that it does not require an issuance of the 
writ instanter, upon application; but that the court has a reasonable 
discrétion as to the time and mode it will adopt to détermine in any 
instance if it be a proper one for the granting of the writ; and if the' 
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court can ascertain from the facts as they really exist that the grant- 
ing of the writ will be a futile thing because the petitioner would 
eventually be remanded, then the issuance of the writ may be dis- 
pensed with. And not only may this inquiry be made from the péti- 
tion, but the very mode adopted in this instance may be employed to 
lay the facts before the court. Ex parte Milligan, 71 U. S. 2, 110, 
18 L. Ed. 281; Ex parte Royall, 117 U. S. 241, 250, 6 Sup. Ct. 734, 
29 L. Ed. 868 ; Minnesota v. Brundage, 180 U. S. 499, 21 Sup. Ct. 
455, 45 E. Ed. 639 ; Whitten v. Tomlinson, 160 U. S. 231, 16 Sup. Ct. 
297, 40 L. Ed. 406; Ex parte Yarbrough, 110 U. S. 651, 4 Sup. Ct. 
152, 28 L. Ed. 274. 

In Ex parte MilHgan, it is said : 

"It is true tluit it is iisusil for a court, on application for a writ of linbeas 
eorpns, to issue tlie writ, antl, on tlie return, to dispose of the case; liut tlie 
court can elect to walve the issuing of the writ and consider whether, 
upou the facts presented in the ijetition, the prisoner, if brougbt before it. 
could be diseharged., One of the very points ou which the case of Tobias 
Watliins, reported in S Pet. 19.3, 7 L. Ed. 650, turned, was whether, if the writ 
was issued, the petitioner would be remanded upon the case which he had 
made. The Chief .Justice, in delivering the opinion of the court, said: 'The* 
cause of imprisonnient is shown as fully by the petitioner as it could appear 
on the return of the writ. Consequently, the writ ought not to be awarded 
if the court is satisfled that the prisoner would be remanded to prison.' " 

In Ex parte Yarbrough, the same procédure was adopted as in this 
instance, by issuing a rule upon the officer to show cause ; and, speak- 
ing of that method of bringing the facts before it, the Suprême Court 
say (page 653 of 110 U. S., page 153 of 4 Sup. Ct, 38 L. Ed. 374) : 

"As this return is iwecisely the same that the superintendent would make 
if the writ of habeas corpus had becn served on him. the court hère can detei"- 
mine the right of the prlsoners to be released on this rule to show cause, as 
correctly and with more eonvenience in the administration of .lustice, than if 
the prisouers were présent mider the writ in the custody of the superintend- 
ent, and such is the practice of this covu-t." 

The jurisdiction of that court on habeas corpus is not différent in 
this respect, under the statute, from that conferred upon this court, 
and thèse cases leave no doubt upon my mind as to the propriety of the 
course hère pursued to lay the facts before the court. 

3. On the merits of his application, the petitioner's main proposi- 
tion, and which he bas argued with great force and ability, is that it 
was not compétent for the state authorities to put him upon trial for 
an offense other than that upon which he was extradited, during the 
pendency of that charge, nor until it had finally been disposée! of, 
either by his conviction thereon, or a dismissal thereof, and he there- 
after afforded a reasonable opportunity to return to the country of 
asylum from whence he was removed ; that this is true not only from 
the express language of the treaty of extradition under which he was 
returned, but of section 5375 of the Revised Statutes, which must be 
considered in connection therewith, and is in accord with the principles 
of international law relating to the subject; that thèse principles apply 
alike whether the second offense be one committed subséquent to ex- 
tradition or one committed before that fact, since neither the treaty 
nor the statute make any distinction in that respect. But it is contend- 



984 154 FEDERAL REPORTER. 

ed that in this instance the offense of vvhich petitioner has been con- 
victed cannot be regarded in légal contemplation as having been com- 
mitted subséquent to his extradition, since he urges "extradition" 
ineans the entire case or transaction, from the time of its initiation by 
the demand or réquisition upon the foreign state down to and in- 
cluding the final détermination of the extradition case in the courts 
of the country making the demand; and therefore that this second 
offense, having been committed before his extradition was a com- 
pleted thing, is in law to be regarded as an act done prior thereto and 
80 within the principles conceded by ail the cases and ail writers on 
international law, which protect him against prosecution therefor at 
this time. And, finally, it is contended by petitioner that, upon the 
facts presented, he is entitled at thehands of this court, as of right, 
and not merely as a matter of discrétion, to the writ of habeas corpus 
for his release; and that he need not pursue the remedy of a writ of 
error to the state court. In other words, that it is not alone the right 
of this court, but its duty, which it may not competently ignore, to 
take the case from the cognizance of the state tribunals and set the 
petitioner at liberty. 

In response to thèse contentions, the district attorney has contented 
himself with calling the court's attention to the décision of the Suprême 
Court of California referred to in the return. An examination of 
that case shows that that was an application for petitioner's release 
on habeas corpus upon substantially the same facts as those presented 
hère, and that petitioner indulged very largely in the same course of 
reasoning before that court as has been urged by him hère. The 
opinion is exhaustive and goes very fully into the questions presented 
with great thoroughness and considération; but, without repeating 
the argument by which the court reached its conclusion, it is sufficient 
to say that its judgment was adverse to the petitioner's contention; 
the court, with the concurrence of ail the justices, holding that the 
offense of which petitioner was convicted was one committed subse- 
quently to his removal to the United States, and as such was not with- 
in the protection of the treaty of extradition with Great Britain nor the 
provisions of the Revised Statutes invoked by petitioner ; and that it 
was compétent for the state, under the circumstances, lo proceed with 
the prosecution of such subséquent offense, notwithstanding the ex- 
tradition charge remained undetermined in its courts. The reasoning 
of the court is very persuasive of the correctness of its conclusion ; 
and, in addition to what is there said, it may be suggested that a con- 
struction of the treaty in accordance with the contention of the peti- 
tioner would leave the high contracting parties largely powerless to 
protect their laws against the most flagrant infractions by malefactors 
brought into the country of either party thereto by extradition. Since, 
if petitioner is, under the circumstances, protected from prosecution 
for the offense in question, he would be equally protected as against 
murder, arson, or treason, or any other in the category of crimes, 
however heinous ; and it is obvious that the mère right to foUow him 
to the country of asylum for further remand, with ail the chances of 
escape,' would afford very poor promise of vindication to an offended 
law. Such a construction, it would seem, should not be indulged 
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upon any light considération, nor unless compelled by the most ex- 
plicit language of the treaty. 

However, the question is one of very great importance, and net 
whoUy free from doubt; and I am not disposed to pursue it to a 
definite conclusion, since, in the view I take, it would not be deter- 
rainative of the présent appUcation. An investigation of the law gov- 
erning the relations of the courts of the United States with those of 
the States, as affecting cases of this character, has fully persuaded me 
that, were I to décide that question in accord with petitioner's con- 
tention, I should not be justified, in the présent status of the case, in 
granting the writ. 

There is no question as to the power of this court to interfère by 
habeas corpus, in a proper case, for the relief of one imprisoned un- 
der state process in violation of his rights secured by the Constitution 
of the United States or laws enacted in pursuance thereof, of which 
a treaty is, by the express ternis of the Constitution made one; but 
petitioner is at fault in his contention that the exercise of that power 
is in every such instance an imperative duty which the court has not , 
the discrétion to refuse. To the contrary, it is only in exceptional in- 
stances, of which this case does not afford an example, that a Circuit 
Court is at liberty, in the exercise of a sound discrétion, to interfère 
with a prosecution in progress in a state court and assume juris diction 
unto itself. Ordinarily, it will not do so until every remedy for re- 
lief afïorded by the laws of the state has been exhausted by the party 
whose rights are being transgressed ; and even then it has the dis- 
crétion to leave the party to his remedy by writ of error. Thèse 
principles are sustained by a large number of cases, of which the fol- 
lowing are but a fraction : Whitten v. Tomlinson, 160 U. S. 231, 16 
Sup. Ct. 297, 40 L. Ed. 406 ; New York v. Eno, 155 U. S. 89, 15 Sup. 
Ct. 30, 39 L. Ed. 80; Minnesota v. Brundage, 180 U. S. 499, 21 Sup. 
Ct. 455, 45 L. Ed. 639; Baker v. Grice, 169 U. S. 284, 18 Sup. Ct. 
323, 42 L. Ed. 748 ; Robb v. Connolly, 111 U. S. 624, 4 Sup. Ct. 544, 
28 L. Ed. 542 ; U. S. v. Rauscher, 119 U. S. 407, 7 Sup. Ct. 234, 30 
L. Ed. 425 ; Ex parte Royall, 117 U. S. 241, 6 Sup. Ct. 734, 29 L. Ed. 
868. 

This rule is founded upon the principle that it is as much the duty 
of the state courts as it is that of the fédéral courts to uphold and 
enforce the Constitution and laws of the United States, by which they 
are equally bound ; and the presumption is that they will do so. Robb 
V. Connolly, supra. 

In Whitten v. Tomlinson, where the right of the fédéral courts to 
exercise the power hère invoked is perhaps more elaborately discussed 
than in any of the other cases cited, except Ex parte Royall, in speak- 
ing of the character of instances in which those courts should inter- 
pose in cases of this impression, it is said (pages 240-242, of 160 U. 
S., page 301 of 16 Sup. Ct., 40 L. Ed. 406) : 

"The power thus granted to the courts and judges of the United States 
cleaiiy extends to prisoners held in custody, under the authority of a state, in 
violation of the Constitution, laws, or treaties of the United States. But in 
the exercise of this power the courts of the United States are not bound to 
discharge by writ of habeas corpus every such prisouer. The principles 
which should govern their action in this inatter were stated, upon great con- 
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sideratlon. In the leading case of Ex parte Royall, 117 U. S. 241, 6 Siip. Ct. 
734, 'J9 L. Ed. 868, and were repeated in oné of tlie niost récent cases upon tht> 
siibject, as follows: 'We cannot suppose tliat' Cougress intended to compel 
those courts, by such means, to draw to themselves, in the flrgt instance, the 
control of ail criminal prosecutions pommenced in state courts exereising au- 
thority within the same territorial limits, where the accused claims that lie 
is held in custody lu violation of the Constitution of the United States. The 
injunction to hear tlie case summarily, ând thereupon "to dispose of the party 
as law and justice requlre," does not deprive the court of discrétion as to 
the tlnie and mode in which it will exert the powers conferred upon it. That 
discrétion should be exercised in the light of the relations existlng, under our 
System of government, between the judicial trlbuuals of the Union and of the 
States, and in récognition of the fact that the public good requires that those 
relations be not disturbed by unnecessary conflict between courts equally 
bound to gnard and protect rights secured by the Constitution.' 'Where a 
person Is in custody, under process from a state court of original jurisdiction, 
for an alleged offense against the laws of such state, and it is claimed that 
he is restrained of bis liberty in violation of the Constitution of the United 
States, the Circuit Court bas a discrétion, whether it will discharge him, up- 
on habeas corpus, in advance of his trial in the court in which he is iudieted; 
that discrétion, however, to be subordinate to any spécial circumstances re- 
, quiring immédiate action. When the state court shall hâve flnally acted upon 
the case, the Circuit Court has still a discrétion whether, under ail the cir- 
cumstances then existlng, the accused, if convicted, shall be put to his writ 
of error from the highest court of the state, or whether it will proceed, by 
writ of habeas corpus, summarily to détermine whether the petitioner is re^ 
strained of his liberty in violation of the Constitution of the United States.' 
Ex parte Eoyall, 117 U. S. 241, 251-253, 6 Sup. Ct. 734. 2i) U. Ed. 8(!8; New 
York V. Eno, 155 U. S. 89, 93-95, 15 Sup. Ct. 30, 39 U. Ed. 80. 

"In ex parte Royall and in New York v. lîlno it was recognized that in 
cases of urgency, sucli as those of prisoners in custody, by authorlty of a 
state, for an act doue or omitted to be doue in pursuance of a law of the 
United States, or of an order or process of a court of the United States, or 
otherwise involving the authorlty and opérations of the gênerai government, 
or its relations to foreign nations, the courts of the United States should 
interpose by writ of habeas corpus. Such an exceptioual case was In re Nea- 
gle, 135 U. S. 1, 10 Sup. Ct. 658, 34 K Ed. 55, in which a deputy marshal of the 
United States charged under the Constitution and laws of the United States 
with the duty of guarding and protecting a judge of a court of the United States. 
and of doing whatever might be necessary for that purpose, even to the tak- 
ing of hùirian life, was disçharged on habeas cori^us from custody under com- 
mitrnent by a magistrate of a state on a charge of homicide commltted in the 
performance of that duty. Such was In re ÏAmey, 134 U. S. 372, 10 Sup. Ct. 
584, 33 I*. Ed. 949, in which a person arrested by order of a magistrate of n 
state, for perjury in testimony given in the case of a contested Congression- 
al élection, was disçharged on habeas corpus, because a charge of such per- 
jury was ivlthiu the exclusive cognizance of the courts of the United States, 
and to permit it to be prosecuted in the state courts would greatly impede 
and eiiibarrass the administration of justice in a national tribunal. Sueli 
again, was Wildenhaus' Case, 120 U, S. 1, 7 Sup. Ct 385, 30 L. Ed. 565, in 
which the quesition was decided on habeas corpus whether an arrest, under 
authorlty of a state, of one of the érevif of a foreign merohant vessel, charged 
with the commission of a crime on board of her while in a port within the 
state, was contrary to the provisions of a treaty between the United States 
and the coimtry to which the vessel belonged. But, except in such peculiar 
and urgent cases, the courts of tlie United States will not discharge the pris- 
oner by habeas corpus in advance of a filial détermination of his case in the 
courts of the state; and, even after such final détermination in those courts, 
will generally leavé the petitioner to tlie usual and orderly course of proeeed- 
Ing by writ of error from thls court." 

And in Minnesota v. Brundage, where the Circuit Court had held 
the state statute under which the petitioner had been convicted void. 
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as in confîict with the Constitution of the United States, and had dis- 
charged ttie petitioner on habeas corpus before he had exhausted his 
remédies provided by the state law, the Suprême Court, in reversing 
the action of the Circuit Court, after referring to the exceptional in- 
stances mentioned in Whitten v. Tomlinson, said (pages 503-504 of 
180 U. S., page 457 of 21 Sup. Ct., 45 L. Ed. 639) : 

"The présent case does not corne wlthin any of the exceptions to the gên- 
erai rule announced In the cases above clted. It Is not. In any légal vlew, one 
of urgency. The accused does not, In hls application, state any reason "why 
he should not be required to bring the question involved in the prosecution 
agalnst hlm before a higher court of the state and Invoke its power to dis- 
oharge him If In Its judgment he Is restralned of hls liberty in violation of 
the Constitution of the United States. It cannot be assumed that the state 
court wiU hesltate to enforce any rights secured to hlm by that instrument, 
for upon them equally wlth the courts of the Union rests the duty to maintaln 
the suprême law of the land. Robb v. Connolly, 111 U. S. 624, 637, 4 Sup. Ct 
544, 28 L. Ed. 542. If the state court declined to recognize the fédéral right 
speclally claimed by the accused, the case could be brought hère for revlew. 
After observlng that the questions of constitutlonal law arising in this case 
has been determined in Schollenberger v. P!ennsylvania, 171 U. S. 1, 18 Sup. 
Ct. 757, 43 L. Ed. 49, and Coilins v. New Hampshire, 171 U. S. 30, 18 Sup., 
Ct. 768, 43 L. Ed. 60, adversely to the présent contention of the state, and 
that there was jurisdlction to discharge the petitioner on habeas corpus, the 
Circuit Coilrt said: 'Even then, for reasons of comlty, such power will sel- 
dom be exercised by the Chrcuit Court to discharge a petitioner held under 
process from a state court, even after conviction by the trial court, unless 
large interests aftecting the business of many or the rights of the public are 
80 Involved that serions conséquences wlll follow from the delay which will 
be caused by the prosecution of a wrlt of errer to a final décision, or unless 
the question has already been decided by the Suprême Court of the Dnlted 
States, whose décision the state court has dlsregarded In the proceedlng." 

So, again, in Baker v. Grice, where the Circuit Court had discharged 
on habeas corpus the petitioner who was charged with the violation 
of a statute of the state of Texas called the "Anti-Trust Act," hold- 
ing that the statute was in violation of the Constitution of the United 
States, the Suprême Court, reversing the action of the Circuit Court, 
sav (pages 290-291 of 169 U. S., page 325 of 18 Sup. Ct., 42 L. Ed. 
748) : 

"The court below had jurisdlction to issue the wrlt and to décide the ques- 
tions which were argued before It Ex parte Koyall, 117 U. S. 241, 6 Sup. 
et. 734, 29 L. Ed. 868; Whitten v. Tomlinson, 160 U. S. 231, 16 Sup. Ct 297. 
40 L. Ed. 406. In the latter case most of the prier authorities are mentioned. 
From tliese cases it clearly appears, as the settled and proper procédure, that 
while Circuit Courts of the United States hâve jurisdlction, under the clrcum- 
stances set forth in the foregoing statement, to Issue the writ of habeas cor- 
pus, yet those courts ought not to exercise that jurisdiction by the discharge 
of a prisoner unless in cases of peculiar urgency, and that instead of disehar- 
glng they will leave the prisoner to be dealt with by the courts of the state; 
that after a final détermination of the case by the state court, the fédéral 
courts will even then generaliy leave the petitioner to his remedy by writ of 
error from this court. The reason for this course is apparent. It is an ex- 
ceedingly délicate jurisdiction given to the fédéral courts by which a person 
under an Indictment in a state court and subject to its laws may, by the dé- 
cision of a single jndge of the fédéral court, upon a writ of habeas corpus, 
be taken out of the custody of the officers of the state and flnally discharged 
therefrom. and thus a triai by the state courts of an Indictment found under 
the laws of a state be finally prevented. Cases hâve occurred of so excep- 
tional a nature that this course has been pursued. Such are the cases of In re 
I/)ney, 134 U. S. 372, 10 Sup. Ct 5S4, 33 L. Bd. 949, and In re Neagle, 135 U. 
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S. 1, 10 Sup. et. 658, 34 L. Ed. 55; but the reasons for tlie interférence of tlie 
fédéral court In each of tliose cases were extraordinary, and presented what 
tlds court regarded as such exceptional facts as to .lustify tlie interfureuee of 
the fédéral tribunal. TJnless this case be of sucli exceptional nature, Ave 
ouglit uot to encourage tbe interférence of the fédéral court below witb tbe 
regular course of justice in tbe state court" 

The same rule is recognized and stated in ail the other cases cited, 
including that of U. S. v. Ranscher, most strongly relied upon by peti- 
tioner. 

Applying- the rule declared in thèse cases, it is at once apparent 
that this case has not reached a point where interférence by this court 
would be justified. While it is alleged in the pétition in gênerai terms 
that petitioner has exhausted the remédies afforded him by the laws 
of the State, this is but a légal conclusion, not supported by the facts, 
as it appeared at the hearing that his appeal from the judgment of 
which he complains is still pending in the District Court of Appeal 
of the State undetermined. It was stated by petitioner that the record 
on this appeal did not présent the main question upon which petitioner 
relies upon this application; but, if this be so, it does not answer the 
objection, since it may well be that that court may find other grounds 
upon which the case will hâve to be reversed, and thus rid the peti- 
tioner of the obnoxious judgment. 

But, independently of this considération, it still remains that peti- 
tioner has his remedy by writ of error, already granted by the Chief 
Justice of the state, and which petitioner is at liberty to take out at his 
pleasure and thus hâve the judgment of that court in the habeas corpus 
proceeding reviewed by the Suprême Court of the United States ; and, 
since the case very clearly does not fall within the class of recognized 
exceptions to the rule as above stated, petitioner should be relegated 
to that remedy. 

For thèse reasons, the writ must be denied, and the pétition dismissed. 

It is so ordered. 



In re JACOBS & ROTH. 

(District Court, W. D. Pennsylvania. May 2, 1907.) 

No. 3,488. 

1. Bajîkbtjptcy— Sélection of Tkustee— Right of Cheditobs to Elect. 

The sélection of a trustée in bankruptcj' is properly and primarily the 
business of the creditors, who are owners of the fund which must bear the 
expense of administration, and wbere a majority in number and in amount 
of claims bave voted for one person for trustée the référée is not justified 
in refusing to ratify his élection solely because be does not réside in the 
county where the assets are situated and in appointing another person 
trustée. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, §§ 
168-183.] 

2. Same— ExAMiNAnoN of Bankrupt— Scope. 

Under Bankr. Act July 1, 1898, c. 541, § 7 (9), 30 Stat. 548 [U. S. 
Comp. St. 1901, p. 3425], which autborizes the examination of a bankrupt 
"concerning tbe conduct of his business, • * * his dealings witb bis 
creditors and other persons, tbe amount, kind and whereabouts of bis 
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property," etc., a question as to wliether a bankrupt did not make a cer- 
tain statement in writing as to hls assets within a few montlis prior to 
his bankruptey upon which lie obtaiiied property on crédit from certain 
of his creditors is material and proper to be asked bim on his examina- 
tion. 

In Bankruptcy. Sur certificate from référée. 

William Murrin and John Murrin, for bankrtipts and trustée. 
Sachs & Hirshfield, for creditors. 

EWING, District Judge. The c^uestions raised by the certificate 
from the référée in this case go to the validity of the élection of a 
trustée of said bankrupt estate and the ruling of the référée upon in- 
terrogatories to one of the bankrupts during his examination. 

The meeting of creditors was held at Butler, Butler county, Pa., 
February 38th last, and before proceeding to the élection of a trustée 
the référée announced to the creditors and their représentatives there 
présent that "he would refuse to approve the élection of a trustée re- 
siding outside of the county, so long as there was a capable man re- 
siding near the assets of the estate who was willing to serve," and 
he also told représentatives of the creditors who were not présent that 
they would be required to produce letters of attorney for their au- 
thority to act for such creditors before they could take part in the 
élection of a trustée. Mr. Adolph Steele and Mr. George Sapper 
were nominated for trustée, and at the conclusion of the élection the 
référée announced that while Mr. Sapper had received a majority of 
the number of creditors and of the amount of the claims, yet, for the 
reason he had stated, he would not approve his élection, and thereupon 
appointed Mr. Steele. In his certificate the référée states that, while 
he made that announcement, it was the resuit of an error in the cal- 
culation of the différent claims, and that really the claims as then 
voted gave Mr. Steele a majority, while Mr. Sapper had a majority 
of the creditors. He also states in a supplementary certificate filed 
that one of the claims voted at that time for Mr. Steele, and calculat- 
ed at the amount of $405, was subsequently reduced to $360, by rea- 
son of crédits to which the bankrupts were entitled which had not 
been previously allowed them. With this réduction the referee's an- 
nouncement at the time of the élection was correct, leaving Mr. Sap- 
per at that time the récipient of the votes of a majority of the credit- 
ors in number and of the amount of claims. Mr. Sapper is a résident 
of Allegheny county, and not of Butler, and it was on that account that 
his élection was not approved. No objection whatever to his com- 
petency was taken. 

The reason assigned by the référée for objecting to a trustée residing 
outside of the county in which the bankrupt's estate is located is that 
he bas by expérience found that the expenses and charges of the trus- 
tée and of his attorney are greatly increased, and that his action 
in this case was actuated by no feeling for or against either candi- 
date, but arose from a désire on his part to serve the estate and dimin- 
ish the expenses incident to its settlement. This motive is commend- 
able, but inasmuch as the référée bas large control over the compensa- 
tion allowed trustées and their counsel, and since such compensation 
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is properly based on services rendered and not on traveling expens- 
es to and from the point of settlement of estâtes, there does not 
appear to be any reason why the compensation of a trustée, except in 
occasional cases and under peculiar circumstances, sliould be either 
increased or diminished by reason of the place of résidence of such 
trustée and counsel. The sélection of a trustée is properly and prin- 
cipally the business of the creditors, and it is their fund from which 
his compensation must corne. Under ail ordinary circumstances they 
can be relied upon to hâve the question of the diminution of the fund 
by reason of such compensation in mind when they proceed to the 
élection of a trustée. The désignation, then, by the référée of Mr. 
Steele as trustée in this case was an error, and especially so in view 
of the fatt that Mr. Sapper presented a stipulation to the effect that 
he would not charge for any expenses incurred by him by reason of 
his résidence outside of the county. 

Another fact in connection with the élection is that, when called 
upon to producç the powers of attorney by virtue of which certain 
creditors were represented at that élection, the référée is unable to 
find powers of attorney for two of the creditors whose votes were 
cast and counted for Mr. Steele, representing a little over $200 in 
amouiit of claims. The référée states, however, that to the best of his 
recollection those claims were voted upon powers of attorney, but 
one of those creditors dénies having given any such authority. The 
whole aspect of the case gives one the impression that the référée was 
taking too active an interest in the sélection of a trustée. It is not 
the part of a référée to identify himself in any manner with the in- 
terest of either the bankrupt, or his creditors, or the counsel interested 
in the case. His duty is to keep himself entirely free from any in- 
terest or any manifestation of interest in the case one way or the oth- 
er, and the more perfectly he can accomplish this the befter can he 
perform the duties of his position. It now appears that the estate of 
thèse bankrupts has ail been disposed of, and that practically nothing 
remains but the distribution of the assets. Mr. Steele having qualified 
under his appointment by the référée and given the required security, 
his actions were at least those of a de facto trustée, however irregular 
his élection may hâve been ; and, since he has conducted the business 
of the office to a practical conclusion thereof, it would accomplish no 
good purpose and might involve the estate in additional expense to 
now oust him and place another in charge at this late date. 

It is alleged by the creditors that his disposition of the bankrupt's 
estate was made without any notice to them, and if this be the case, 
and the amount realized from the estate should appear inadéquate in 
conséquence, the resuit may be that he may be personally responsible 
to the creditors for mismanagement. For this reason, also, it is per- 
haps better to retain him in his position until his account is settled and 
the estate finally distributed. The fact, however, that no ouster is 
decreed in this case must not be regarded as a précèdent. 

In the course of the examination of Jacob Jacobs, one of the bank- 
rupts, Mr. Sachs, representing certain of tlie creditors, showed the 
witness a paper, being a statement of crédit made to the Fushan-Zeman 
Shoe Company in September last, and asked him if he had signed it. 
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Objection was made to the question, and the référée ruied that the 
witness was entitled to at least a statement of the purpose, to which 
Mr. Sachs replied, "Purpose to show that the witness made a written 
statement on or about September 4, 1906, that it is material, that the 
testimony given by him at this hearing as regards the financial condi- 
tion of the partnership about said time," presumably meaning thereby 
that it is material with référence to the testimony given by him at this 
hearing to know the financial condition of the partnership about said 
time. The référée ruled that this question had relation more to an 
application for discharge than to an examination of the bankrupt at 
this time, and sustained the objection. The offer was then renewed, 
and the further reason given that it is for the purpose of proving that 
on the strength of the written statement ofïered the bankrupt obtained 
crédit and merchandise from one of the présent creditors, and that 
this is within the scope of the purpose of an examination of the bank- 
rupt, which is for the purpose of disclosing ail his affairs and dealings 
with his creditors. Upon the objection being renewed, it was again 
sustained, and a certificate asked for. In support of his ruling in this 
matter the référée now states, although he did not assign this reason 
at the time of the examination, that the Fushàn-Zeman Shoe Company 
does not appear as a créditer in the schedules filed by the bankrupt, 
while counsel now states that if that reason had been assigned at the 
time he would then hâve stated that this same statement had been 
presented to other parties who were then represented as creditors of 
the bankrupts, and that in conséquence of this statement they had given 
the bankrupts the crédit upon which their claims were now based. 
The référée also quotes from section 7, par. 9, of the bankrupt act 
of July 1, 1898, c. 541, 30 Stat. 548 [U. S. Comp. St. 1901, p. 3425], 
that "the bankrupt shall when présent at the first meeting of his cred- 
itors and at such other times as the court shall order, submit to an ex- 
amination concerning the conduct of his business, the cause of his 
bankruptcy, his dealings with his creditors and other persons, the 
amount, kind and whereabouts of his property, and, in addition, ail 
matters which may afïect the administration and settlement of his es- 
tate," and states that he regards the purpose and intent of this lan- 
guage as being to provide for an examination of the bankrupt as to 
the causes of his bankruptcy, the location or disposition of any part 
of his estate, and to discover if he lias omitted to enumerate any part 
of his estate in his schedules, etc. The very clause of the bankrupt 
act quoted by the référée authorizes the examination of the bankrupt 
as to any matter which will aid his creditors in ascertaining what bas 
become of the property with which at any tiriie within a reasonable 
period prior to the bankruptcy proceeding he bas certified himself as 
being possessed of , in order to enable them to ascertain whether or 
not he has been guilty of making fraudulent disposition of his proper- 
ty or otherwise disposing of the same to their préjudice, and also to 
learn generally regarding the character and amount of his estate at 
that time as compared with the présent, and his conduct and disposi- 
tion thereof in the meantime. It is not intended by this to state that a 
gênerai voyage of discovery is to be authorized côvering any and every 
period of the bankrupt's business dealings and transactions, but only 
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such as within a reasonable time of the bankrupt proceeding can fairly 
be taken to shed some light upon his affairs at that time. 

In this case the question propounded and the purpose thereof seem 
to be entirely within the purview of the bankrupt act, and the question 
should hâve been allowed. 



BAXTER, STRAW & STORES CONST. CO. v. HAMMOND MFG. 00. et al. 

(Circuit Court, N. D. California. June 3, 1907.) 

No. 14,172. 

Eemoval of Causes— Diversitt op Oitizenship — Noneesidence of Both Pab- 

TIBS. 

Tlie Circuit Courts of the United States hâve no original Jurisdictlon, on 
the ground of diversity of citlzenship, of a suit wlierein neither party ia 
a résident of the district in whlch the suit is brought; and lience cannot 
acqulre jurisdictlon of such a case by removal. 

On Motion to Remand to State Court. 

Iv. N. Peter and SoHnsky & Wehe, for plaintiff. 
ly. T. Hatfield and J. S. Spilman, for défendants. 

VAN FLEET, District Judge. This is a motion to remand the 
cause to the state court for want of jurisdiction hère. The action was 
commenced in the superior court of the state of California for the 
county of Plumas, and thereafter, in due time, removed to this court 
at the instance of the défendants, upon the asserted ground of diversity 
of oitizenship of the parties; the pétition for removal, united in by ail 
the défendants, setting up that the plaintiff is a corporation organized 
and existing under the laws of the state of Utah, that the défendant 
corporation is one organized and existing under the laws of the state 
of Oregon, while of the three other défendants, two, Hammond and 
Frazer, were, at the commencement of the action, and still are, citizens 
of the state of Oregon, and the third, Powell, a citizen of the state of 
Illinois. The motion to remand was based upon the sole ground that 
the défendant Frazer, a necessary party to the action, was, at the 
commencement thereof, a citizen of and résident within the state of 
California. The motion was heard upon affidavits and oral évidence 
adduced at the hearing, and from the showing made the question of the 
challenged résidence resolved itself largely into a controverted ques- 
tion of fact. 

For the reasons hereinafter stated, ît is not now material to discuss 
the évidence further than to say that, having in view only the objection 
urged, I had, upon considération, reached the conclusion that the évi- 
dence was sufficient to show that the défendant Frazer had acquired 
a bona fide résidence in Oregon at the date of the commencement of 
the action, and that therefore the motion to remand should be denied, 
and I was prepared to so hold. Before the announcement of my con- 
clusion, however, my attention was called, through the briefs in another 
case, to the récent décision of the Suprême Court of the United States 
in Ex parte Wisner (decided December .10, 1906), 203 U. S. 449, 37 
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• 

Sup. Ct. 150, 51 L. Ed. 364, which would seem to require a remand of 
the cause for want of jurisdiction in this court, upon another and différ- 
ent ground than that raised by the motion, but nevertheless appearing 
upon the face of the record ; that is by reason of the very f act relied up- 
on by the défendants as the basis of their right of removal to this court, 
that the parties to the action, plaintiff and défendants ahke, were at the 
commencement thereof ail nonresidents of the state of California and of 
this district. In that case, Wisner, a citizen of Michigan, commenced 
an action at law in the state court of Missouri, against Beardsley, a 
citizen of Louisiana. The latter appeared and had the cause removed 
to the Circuit Court of the United States for the proper district of 
Missouri, on the ground, as in the case at bar, of diversity of citizen- 
ship. The plaintiff, Wisner, moved to remand for want of jurisdic- 
tion in the Circuit Court, because of the fact that neither the plaintiff 
nor the défendant was a résident of the state of Missouri where the 
action was commenced ; and that by reason thereof the cause was not 
within the original jurisdiction of the Circuit Court under the judiciary 
act, and hence it could not acquire such jurisdiction by removal. The 
motion to remand was denied, and thereupon Wisner sued out a writ 
of mandate before the Suprême Court to require such remand. The 
writ was allowed ; the Suprême Court holding that under Act March 
3, 1875, c. 137, § 1, 18 Stat. 470, as amended by Act March 3, 1887, 
c. 373, § 1, 24 Stat. 553, corrected bv Act August 13, 1888, c. 866, § 1, 
35 Stat. 433 [U. S. Comp. St. 1901, p. 508], as that statute bas been 
construed by that court, a Circuit Court of the United States bas no 
jurisdiction, by reason of diversity of citizenship, of an action com- 
menced in the court of a state of which neither the plaintiff nor the 
défendant is a résident at the time of the commencement thereof, 
and that such an action removed into the Circuit Court must be re- 
manded to the court from whence it came. That, in other words, the 
facts as to the résidence as they existed in that case, and as shown 
to exist in this, do not constitute a "diversity of citizenship" under 
the act of 1887, such as to confer jurisdiction on the Circuit Court. 

The reasoning of the court is, in brief, that inasmuch as the juris- 
diction of the Circuit Courts is not, like that of the Suprême Court, de- 
rived immediately from the Constitution, but dépends for its scope 
entirely upon acts of Congress, no intendments may be indulged in 
any instance in favor of its extension beyond the limitations of the 
act defining it. That, in this respect, thèse courts are créatures of the 
statute, and the latter alone is the measure of their jurisdiction. That 
the purpose and effect of the act of 1887 was to contract, and not en- 
large, the jurisdiction of thèse courts as theretofore existing; that the 
provisions of the judiciary act of 1789, allowing a party to be sued 
în any district "in which he shall be found at the time of serving the 
writ,'^ is omitted from the act oî 1887, and, while the latter re-enacts 
the rule that "no civil suit shall be brought against any person in any 
other district than that whereof he is ah inhabitant," it adds this pro- 
vision : 

"But where the juriscliction of eîther is founded only on the fact that the 
action is between citizens of différent states, suit shall be brought only in the 
district of the résidence of either the plalutifC or the défendant." 

154 F;— 63 
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And the court say : 

"As lias been adjudged by this court, the last clause is by way of provlso 
to the next preeeding clause, which forbids any suit to be brought in any 
other district than that whereof the defeudant Is an inhabitant. And the ef- 
fect is that, 'AThere the jurisdiction is fouuded upon any of the clauses men- 
tioned in this section, exccpt the citizenship of the parties, it must be brought 
in the district of whieh the défendant is an inhabitant; but, where the ju- 
risdiction is founded solely upon the fact that the parties are citizens of dif- 
férent States, the suit may be brought in the district in whieh either the 
pJaintiffi or the défendant résides.' " 

And it is further said that thèse provisions "cannot be construed as 
giving jurisdiction, by reason of citizenship, to a Circuit Court held in 
a State of which neither party is a citizen, but, on the contrary, restricts 
the jurisdiction to the district in which one of the parties résides with- 
in the state of which he is a citizen; and that this act therefore, hav- 
ing taken away the alternative permitted in the earlier acts, of suing 
a person in the district 'in which he shall be found,' requires any suit, 
the jurisdiction of which is founded only on its being between citizens 
of différent states, to be brought in the state of which one is a citizen, 
and in the district therein of which he is an inhabitant and résident." 

The court concludes that, as neither of the parties was a citizen of 
the state where the action was brought, "it could not hâve been brought 
in the Circuit Court in the first instance"; the obvions resuit being, 
while not so stated in terms, that, since the action could not hâve been 
brought in that court originally, jurisdiction thereof could not, under 
the provisions of the act, be acquired by removal. 

It is hardly necessary to observe that the facts appèaring in the 
présent case bring itstrictly within the rule thus declared. 

If it be .suggested that the plaintiff, by basing its motion to remand 
solely upon the ground that Frazer was a citizen of California, thereby 
waived the objection under discussion, and by such waiver bas left 
this court at liberty to retâin the cause, it mày be answered that, while 
that attitude wôuld seem to find support in some of the previous déci- 
sions of the Suprême Court, it is expressly negatived in the Wisner 
Case, where it is said : 

"But it Is contended that Beardsiey was entitled to remove the case to the 
Circuit Ctourt, and as by his pétition for removal he waived the objection so 
far as he was personally concerned that he was not sued in his district, hence 
that the Circuit Court obtained jurisdiction over the suit. This does not fol- 
io w, inasmucb as in yiew of the intention of Congress by the act of 1887 to 
contract the jurisdiction of the Circuit Courts, and of the limitations imposed 
thereby, jurisdiction of the suit could not hâve obtained, even with the con- 
sent of both parties." 

It is true that the language eipployed by the court in that case, in 
commenting upon its previous décision in Central Trust Company v. 
McGeorge, 151 U. S. 139, 14 Sup. Ct. 286, 38 h. Ed. 98, has excited 
some diversity of judgment in the Circuit Courts as to whether the effect 
of Ex parte Wisner is to overrule the former — a purpose to do which 
is not expressed in terms by the court. See Corwin Mfg. Co. v. Hen- 
rici Washer Co. (C. C.) 151 Fed. 938; Horn v. Père Marquette R. Co. 
(C. C.) 151 Fed. 626. Central Trust Co. v. McGeorge would cer- 
tainly appear to disclose an instance where the doctrine of "jurisdic- 
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tion by waiver," if it may be so characterized, was given countenance; 
but my own view is that that case is so entirely opposed to the doctrine 
of Ex parte Wisner as to be wholly irreconcilable thercwith, without 
ignoring the principle announced in numerous cases, and reaffirmed in 
the Wisner Case, that jurisdiction not otherwise existing can never be 
conferred by consent, and that we are therefore bound to assume that 
it was the purpose of the court to overrule the former case. 

Moreover, this is very evidently the view of the Circuit Court of 
Appeals in this circuit. In the case of Yellow Aster Min. & Mill. Co. 
V. Crâne Co. (C. C. A.) 150 Fed. 580, the action was commenced in the 
State court of California; the plaintiff being a citizen of the state of 
Illinois, and the défendant a citizen of the state of Nevada. The ac- 
tion was removed into this court, where it went to judgment, to re- 
view which it was taken to the Circuit Court of Appeals, where, with- 
out the objection of jurisdiction being raised by either party, that court 
disposed of the case in thèse terms : 

"Neither party to the action being at the time of Its commencement a citi- 
zen or résident of the state of California, we must, without référence to the 
merlts of the controversy, upon the authority of the case of Ex parte Ahram 
C. Wisner, 203 N. S. 449, 27 Sup. Ct. 150, 51 L. Bd. 264, decided by the Su- 
prême Court December 10, 1906 (Advanced Sheets), reverse the judgment, 
with costs to the défendant In error, and wlth directions to the court helow 
to remand the case to the state court f rom which it came, for lack of juris- 
diction of the fédéral court over it." 

This case is authoritativc with this court, and I shall follow it. 

While as a rule it is not satisfactory, and the court is reluctant to 
dispose of a case upon a proposition not raised or presented by the 
parties, the objection of want of jurisdiction is one which may not be 
ignored, but of which the court is bound sua sponte to take cognizance, 
at whatever stage of the proceeding it appears. 

That being the objection hère, the court is left no alternative, under 
the authorities cited, but to remand the cause to the superior court of 
Plumas county, and an order will be entered to that efïcct. 
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UNITED STATES v. AMERICAN EXPRESS 00. 
(Circuit Court, S. D. New York. May 24, 1907.) 

No. 4,888. 

1. CUSTOMS DUTIES — PACICBD PACKAGES — INCOMPLETE EnTBY — STOHAGE 

C5HARGES. 

Act May 1, 1876, c. 89, 19 Stat. 49 [U. S. Conip. St. 1901, p. 1868], per- 
mittlng the entry of packed packages without the production of an in- 
voice, modifled section 2926, Rev. St. [U. S. Comp. St. 1901, p. 1929], pre- 
scriblng that merchandise may be stored at tlie expansé of the ovvner, wheu 
an "incomplète entry bas been made, or an entry without the spécification 
of particulars, either for want of the original invoice or for any other 
cause" ; and the latter provision does not apply to such packages. 

2. Same— Fées on Packed Packages. 

A fee charged by a collecter of customs on paclœd packages to defray 
expense incurred in aflministering the law relative to such packages is 
not such as is authorized by section 2926, Rev. St. [U. S. Comp. St. 1901, p. 
1929], prescribing that merchandise of which incomplète entry has been 
matje shall be conveyed to and stored in a warehouse "at the expense and 
risjk pf the owner." 

,3. Same. 

Under Customs Administrative Act June 10, 1890, c. 407, § 22, 26 Stat. 
140 [U. S. Comp. St. 1901, p. 1895], abolishing "ail fées exacted * * * 
upon the entry of Imported goods and the passiug tliereof through the cus- 
toms," it is not légal to require the payment of a fee on packed packages 
to defray the expense of administering the law relative to sjich packages. 

4. Same— JrBiSDicTiON of General Appbaisers— Fées. 

Under Customs Administrative Act June 10, 1890, e. 407, § 14, 26 Stat. 
137 [U. S. Comp. St. 1901, p. 1933], giving the Board of General Apprais- 
ers authority to décide protests against "ail fées and exactions of what- 
ever çharacter," the board has jurisdiction over cases relating to the ex- 
action of fées on packed packages, though no entjry of such packages may 
ever hâve been made at the custom house. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,553 (T. D. 27,962), sustaining the 
importers' protests against the imposition of a fee or charge by the 
collector of customs at the port of New York. 

The following is the opinion of the board sustaining said protests: 

HAY, General Appraiser. By thèse protests the right of the collector to 
exact the sum of 20 cents on each paclsage in connection with the entry of 
what are known to the law as "paclced packages" is cailed in question. The 
importer contends that there is no authority of law for this exaction and that 
ail fées were abolished by Customs Administrative Act June 10, 1890, c. 407, 
§ 22, 26 Stat. 140 [U. S. Comp. St. 1901, p. 1895]. The contention of the col- 
lector is that the charge is for storage and is authorized by section 2926 oC 
the Revised Statutes [U. S. Comp. St 1901, p. 1929]. That part of section 22 
which is invoked reads as follows: 

"Sec. 22. That ail fées exacted and oaths administered hy ofEcers of the 
customs, except as provided in this act, under or by virtue of existing laws 
of the United States, upon the eutry of imported goods and the passing there- 
of through the customs, and also upon ail entries of domestic goods, wares, 
aud merchandise for exportation, be and the same are herehy abolished." 

Section 2926, invoked by the government représentative, reads as follows: 

"Sec. 2926. Ail merchandise, of which incomplète entry has been made, or 
an entry without the spécification of particulars, either for want of tlie orig- 
inal invoice, or for any other cause, or which has received damage during the 
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voyage, sliall be conveyed to some warehouse or storehouse, to be designated 
by the colleetor, in the pareels or packages containing the saine, there to re- 
maln with due and reasonable care, at the expense and risk of tbe owner 
01' consignée, under the care of some proper ofllcer, until the particulars, 
cost, or value, as the case may require, shall hâve heen ascertained, either 
by the exhibition of the original invoice thereof, or by appraisement, at the 
option of the OAvner, importer, or consignée; and until the duties thereon shall 
hâve been paid, or secured to be paid, and a permit granted by the colleetor 
for the delivery thereof." 

In addition to thèse provisions of law Act May 1, 1876, c. 89, 19 Stat. 49 
[U. S. Comp. St. 1901, p. ISfiS], must be considered. Omitting the enacting 
clause, this statute is as follows: 

"That a separate entry may be made of one or more packages contained in 
an importation of packed packages consigned to one importer or consignée, 
and concerning which packed packages no invoice, or statement of contents 
or values, has been received. Every such entry shall contain a déclaration 
of the whole number of pareels contained in such original packed package; 
and shall embrace ail the goods, vvares, and merchandise Imported in one ves- 
sel at one time for one and the same actual owner, or ultimate consignée. 

"Sec. 2. ïhat the importer, consignée, or agent's oath prescribed by section 
twenty-eight hundred and forty-one of the Kevised Statutes, is hereby modi- 
fied for the purposes of this act, so as to require the importer, consignée or 
iigent to déclare therein that the entry contains an account of ail the goods 

■ imported in the , whereof is master, from for 

account of , which oath so modifled shall In each case be taken on the 

entry of one or more packages contained in an original package. But nothing 
in this act contained shall be construed to relieve tlie importer, consignée, or 
agent from producing the oath of the owner or ultimate consignée in every 
case, now required by law; or to provide that an importation may consist 
of less than the whole number of pareels contained In any packed package, 
or packed packages consigned in one vessel at one time, to one importer, con- 
signée or agent." 

It has been settled by repeated décisions that section 2926 of the Revised 
Statutes was not repealed or the charge for storage therein provided for abol- 
ished, by section 22 of the customs administrative act of 1890, for the reason 
that the charge provided for in section 2926 is a charge for storage, and not a 
fee, within the meaning of the law. Keveney's Case, G. A. 2,825 (T. D. 15,- 
476); Bonneville's Case, G. A. 3,269 (T. D. 16,573); Kennedy v. Magone, 158 
U. S. 212, 15 Sup. et. 814, 39 L. Ed. ^4. Other than section 2926, it is not 
contended that there ever existed any law authorizing the fee or charge under 
dispute in the case at bar. This fee is not, therefore abolished by section 22, 
for it either exlsts by virtue of section 2926 or without express authority of 
law. 

May this fee or charge be exacted under the provisions of section 2926? is 
the question flrst to be considered. To be authorized by this section, it must 
be a charge for an expense incurred incident to the removal and storage of 
the merchandise pending the ascertainment of its cost or value. The section 
applies only when there is an incomplète entry of merchandise, or an entry 
without the spécification of particulars, or when the merchandise has been 
damaged during the voyage. Do the conditions exist to bring the case at 
bar within the purview of this statute? The merchandise has not been dam- 
aged during the voyage. Speaking entirely independent of the act of May 1, 
1S76, there Is an incomplète entry, and an entry without the spécification of 
particulars, within the meaning of that language as used in section 2926. 
The act of May 1, 1876, modifies ail other acts with référence to the enti'y of 
merchandise of the character therein provided for. It is known as the "Pack- 
ed Package Act," and its purpose seem to hâve beeen to make si)ecial provi- 
sion for the entry of packed packages. It authorizes the entry of such pack- 
ages without an invoice, and states what that entry shall contain. It legalizes 
an incomplète entry when made of such merchandise as is therein referred to. 
Can It be that, notwithstanding this, section 2926 of the Revised Statutes ap- 
plies? To hold this would be in effect to say that the importer who enters 
hls merchandise in strict compliance with one law is to hâve imposed upon 
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him a burden not imposed upon tlie importer who enters his mercliandise in 
strict complJance with anotlier law. 

Section 2926 is not a peual statute. Tlie charge for storage and otlier ex- 
penses incident tliereto wliicli is tlierein provided for iis iutended to reimburse 
the government for expense necessarily incurred by reason of the failure of 
tlie importer to malve entry of his merchandise in such a -vvay as the law di- 
rects. It opérâtes, however, upon the importer as a penalty for his failure to 
enter his merchandise as required by law; and if we were to hold that. 
where merchandise was entered in eompliance with the act of May 1, 1876, 
the charges and costs provided for in section 292C could yet be imposed, it 
would be to penalize the importer, who had in every respect complied with 
the law. This, we think, is not the intention of the section, and is répugnant 
to those principles of justice which lie at the foundation of ail law. We 
think, therefore, if the entry of a packed package is made in substantial eom- 
pliance with this act, it cannot be said to be an incomplète entry or an entry 
without the spécification of particulars. The entry of the merchandise in the 
case at bar, being made in eompliance with the act, was therefore not incom- 
plète, was not without the spécification of particulars, for it specified. such 
particulars as the law required; nor was it an entry of merchandise damaged 
during the voyage. 

We think it also doubtful if the fee or charge complained of herein is an 
expense incident to the removal or storage of the merchandise. The method 
adopted in the treatment of thèse packed packages in the administration of 
the customs laws, as the same would appear from the testimony of the acting 
deputy collector at the port of New York, is subjStantially as f ollows : When 
a iiacked package arrives it is ordered to the collector's sample office, and sent 
from there to the appraiser's sample office, where the free packages are sépa- 
ra ted from the dutiable ones; the free packages being at once delivered to 
the consignée and the dutiable ones held to await entry and subséquent exam- 
ination by the appraiser. The entry being made in accordance with the pro- 
visions of the act of May 1, 1ST6, and the merchandise examined and ap- 
praised, it is then liquidated, the duties paid, the fee herein complained of ex- 
acted, and the merchandise delivered to the consignée. There is no dispute 
as to thèse packages being entered in substantial eompliance with the act of 
May 1, 1876. The acting deputy collector testifled, in eft'ect, that they were. 
The same witness testifled that the charge in question in this case was orig- 
inally established to pay the expenses of tlie sample office, which is maintain- 
ed for the benefit of tiie importer, and that such charge was regulated by the 
Treasury Department by instructions given in 1882. We are therefore led, 
we think unerringly, to the conclusion tliat the charge or fee complained of 
in this case is not such as is autliorized and provided for in section 2926. 
There being no other statute on whieli it could be based, it therefore follows 
that it is a fee exacted without authority of law. The fee is undoubtedly a 
charge made to defray the expenses of spécial services rendered to facilitate 
and aid the importers of packed packages in securing the prompt delivery of 
their goods, and we think there is little doubt that for thèse services the 
government might niake a reasoiiable charge by way of fee to be paid upon 
the entry or deïivery of the goods. Congress, however, is the bnly branch of 
the government that Avould bave power to authorize this charge. The spécial 
service that is rendered incident to the proper administration of tlie act of 
May 1, 1876, and, in the absence of a law to the coutrary, the expense of 
this, like the expense of the administration of ail laws, must be borne by the 
government. 

In Acker, Merrall & Condit's Case, G. A. 5,689 (T. D. 25,331), this board, 
in discussing a charge for storing merchandise detained under tlie so-called 
"pure food law," said: "Undoubtedly, under the police power of the govern- 
ment, ail merchandise brought in from other ports may be detained for such 
examination as is necessary to guard the public healtli, welfare, and safety; 
and we are not prepared to say that the expense of tliis examination might 
not be imposed upon tlie importer. But this, like the examination itself, 
must be under express provision of tlie statute. We know of no gênerai pro- 
vision of the law whicii would autiiorize the imiiosition of the expense of this 
charge upon the importer; and tlie spécifie iirovision quoted above, under 
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■whieh this examination is made, being, as it is, oue of several itemis for wliicli 
there is a spécifie appropriation, would leave at least a reasonable inference 
tljat the purpose and intention of Congress was that ail expense in connec- 
tion witli the examination therein provided for should be borne by tbe govern- 
ment. But wbetber tliis be true or not, we cannot see tbat it in any way 
differs froin tlie ordinary administration of tbe public law, the expense of 
whicb is unifornily borne by the government, iinless there is express provision 
for imposing tbis expense upon some party in interest." ïhis case was ap- 
pealed to the United States Circuit Court, and the décision of the board thero 
sustained. United States v. Acker (C. O.) 133 Fed. 842 (T. D. 25,812). 

As to three items stated in the protest hère under considération, the gov- 
ernment's représentative questions the jurisdiction of the board for the reason 
that the goods embraced in thèse three items were never entered nt the custom 
bouse. The fact is that the items in question cover articles entltled to free ad- 
mission, which, as stated above, under the practice prevaillng in the adminis- 
tration of the custonis, immediately upon the ascertainment of the fact that 
they are entitled to free admission, are delivered to the consignée ; but upon 
each of thèse packages a fee of 20 cents was charged. The government's con- 
tention is that, under Act June 10, 1890, c. 407, § 14, 20 Stat. 137 [U. S. Comp. 
St. 1901, p. 1933] the Board of General Appraisers has jurisdiction only to hear 
and décide protests relating to the rate and amount of duty upon such mer- 
chandise as has been regularly entered. This view, we thiuk, narrows the 
purview of section 14 to a degree not warranted by the language used in the 
section. So much of section 14 as is pertinent reads as foUows : 

"Sec. 14. That the décision of the collecter as to the rate and amount of 
duties chargeable upon imixirted merchandlse, including ail dutiable costs 
and charges, and as to ail fces and exactions of ichatever cJiaructer (except 
duties on tonnage), shal! be flnal and conchisive against ail persons interested 
therein, unless the owner, importer, consignée or agent of such merchandlse, 
or the person paying such feca, charges and exactions other tban duties, sliall 
within ten days after but not before such ascertainment and liquidation of du- 
ties, as well in cases of merchandlse entered in bond as for cousumption, 
or wîtlim ten days after tlie paym-ent of sucli fces, charges and exactions. 
If dissatisfled "vvith such décision, give notice in writing to the coUector. 
♦ * * " 

The italics are ours, and we think the words italicized serve to show that 
the section provides, not only for a protest against the action of the collector 
as to the rate and amount of duty placed by him upon imported merchandise, 
which protest shall be filed within 10 days after the ascertainment and liq- 
uidation of duties upon said merchandlse, but that it also provides for a pro- 
test against the action of the collector in imposing fées, charges, and exac- 
tions, and that wben it is sought to protest against his action in this respect 
the protest shall be filed within 10 days after the payment of such tees, char- 
ges, and exactions. The protests in thèse cases were filed within the 10 days 
so provided. The exact question hère presented bas, we believe, never been 
passed upon elther by the board or the courts. In Re Chichester (G. G.) 48 Fed. 
281, the court helcT that the Board of United States General Appraisers had 
no Jurisdiction to review the action of the collector in determining what duty 
was to be paid upon merchandise seized and libeled for forfeiture in the 
fédéral courts, and that that jurisdiction was contined to reviewing the ac- 
tion of the collector as to the rate and amount of duty on imported merchan- 
dise lawfully entered and regularly invoiced and appraised. The court's 
language in that case must be construed as relating entirely to that part of 
section 14 which gives the board jurisdiction to review tbe action of the col- 
lector as to the rate and amount of duties vipon imported merchandise, and 
the question as to the board's jurisdiction to review the action of the col- 
lector In imposing fées and exactions was not before the court, and could not 
arise, from the facts of the case. The case of Uloyd Bros., G. A. (i,4(i8 (T. D. 
27,680), also had under considération the jurisdiction of the board to review 
the décisions of the collector as to the rate and amount of duties on imported 
merchandise, and followed the décision of the court in Chichester's Case, 
supra. The question of the board's jurisdiction to review the action of the 
collector iu imposing fées and exactions was not before the board 
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As pointed out, section 14, in our judgment, provides two distinct and sep- 
arate acts of the c-ollector against which protest may be flled: First, his déci- 
sion as to the rate and amount of duties upon imported merchandise; and, 
second, his décision upon fées and exactions. We tliinli this is made perfect- 
ly clear by ttie f act tliat the limitation of time wtorein protests may be tiled 
is separately stated. A protest against the décision of the eollector as to the 
rate and amount of duty must, under the section, be filed within 10 days aft- 
er, but not before, the ascertainment and liquidation of duties. A protest 
against fées and exactions must be flled "within 10 days after the payment 
of such fées, charges, and exactions. To hold that the board had not juris- 
diction in such a case as that hère presented -would, in our judgment, be in 
conflict with the express language of section 14 of the act of June 10, 1890. 
"We hesitate to disturb a practice of sucli long standing, but neither usage 
nor custom, however ancient, can render légal a fee or charge in the admin- 
istration of customs that is not authorized by statute. 

The protests are sustained, and the collecter directed to reliquidate the 
entries in accordance with the views herein expressed, and refund to the im- 
porters the fées coUected. 



D. Frank Lloyd, Asst. U. S. Atty. 
Richard V. Evans, for importers. 

PL,ATT, District Judge. Décision affirmed. 



BOCKMANN v. UNITED STATES. 
(Circuit Court, S. D. New York. May 23, 1907.) 

No. 4,215. 

Customs Duties— Classification— Hauteville Stone— Maeble. 

Hauteville stoue, a compact limestone susceptible of a fairly high polish 
and used for décorative work in the interiors of buildings, is dutiable as 
"marble," under Tariffi Act July 24, 1897, c. 11, § 1, Schedule B, par. 114, 
30 Stat. 158 [U. S. Comp. St. 1901, p. 1635], rather than as "limestone 
* * * not specially provided for," under paragraph 117, 30 Stat. 159 
[U. S. Comp. St. 1901, p. 1G36]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,298 (T. D. 37,157), affirming the 
assessment of duty by the eollector of customs at the port of New York 
on an importation by A. E. Bockmann. 

The Board's opinjon reads as follows: 

McClelland, General Appraiser. The merchandise hère involved la 
what is known as "Hauteville stOne." It was returned as "marble in block," 
and was assessed for duty at the rate of 65 cents per cubic foot under the pro- 
visions of Tarife Act July 24, 1897, c. 11, § 1, Schedule B, par. 114, 30 Stat 
158 [U. S. Comp. St. 1901, p. 1635]. Claim is made that duty should bave 
been assessed at the rate of 12 cents per cubic foot under the provisions of 
paragraph 117, 30 Stat. 159 [U. S. Comp. St. 1901, p. 1636]. 

The provision in said paragraph 114 under which duty was assessed reads 
as follows: "Matbie in block, rough or squared only, sixty-flve cents per cu- 
bic foot." And paragraph 117, under which daim is made for duty at the 
rate of 12 cents per cubic foot, reads as follows: "Freestone, granité, sand- 
stone, limestone, and other building or monumental stone, except marble and 
onyx, unmauufactured or undressed, not specially provided for in this act, 
twelve cents per cubic foot." 
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The sole question to be determined, therefore, is whether the merchandise 
Js marble or limestone, within the meaning of the language of the two provi- 
sions just quoted, and sinee according to the définitions of lexicographers, ail 
marhle, with the exception of certain well-known varieties, is limestone, it 
at once appears diffleult to détermine, even from a commercial viewpoint, the 
Une of démarcation between limestone which is marble and limestone which 
is not marble. ïhis diffleulty is borne ont by the remaries of George P. Merrill, 
Ph. D., head curator of geology in the United States National Museiun, and 
anthor of "Stones for Building and Décoration," etc., which we transcribe 
from the spécial report of the United States census office. 1002, on "Mines 
and Quarries," under the caption "Marble," at page 791: "The stones hère in- 
cluded under the head of marble are mainly those composed of carbonate of 
lime, or mixed carbonates of lime and magnesia — in other Avords, limestones 
and dolomites, which, owlng to their color and physical properties, are suitable 
for high-grade building and ornamental purposes. It should be stated that 
no Sharp line can be drawn between what is popularly known as marble and 
the eommon limestones and dolomites, as what is or what is not suitable for 
décoration must dépend largely on the taste of the individual." 

A question similar to that now before us was considered and determined by 
the Board in (J. A. 3,803 (T. D. 17,928), involving what is known as "Istrian 
stone," which was assessed for duty as marble in block, as the merchandise 
in this case was assessed. Comparison of a sample of Istrian stone with the 
Hauteville stone now before us shows that in appearance they are very mucli 
alike. On behalf of the protestant, it is admitted that Hauteville stone will 
take a polish similar to that shown on Exhibit B in the record. Deanitions 
of marble and limestone, as generally understood, are as follows: 

Century Dictionary: "Limestone is more or less crystalline or crystalline 
granular in condition. Any limestone, however, even if very compact or 
showing only traces of a crj-stalline structm'e, may be called marble if it is 
capable of taking a polish, or if it is suitable or désirable for ornamental and 
décorative purposes. * * * Marble is the name given to the more crystal- 
line limestones, and espeeially to such as are solid and handsome enough to 
be used for ornamental purposes or in costly buildings." 

Worcester's Dictionary: "Marble, a limestone or carbonate of lime having 
a granular and crystalline texture, and capable of a high polish." 

New American Cyclopedia: "Marble, a rock used as an ornamental build- 
ing stone, for interior décorations and for sculpture. Generally, any lime- 
stone that can be obtained in large sound blocks and is susceptible of a good 
polish is marble." 

New International Encyclopedia : "Marble. — In a strict sensé, a crystalline 
limestone having a granular structure. The terni has however, beeome broad- 
ened as a resuit of commercial use and now includes any limestone, either 
crystalline or noncrystalllne, which will take a polish." 

But thèse définitions really do not aid in any great measure in determining 
the dividing line between what is marble and what is limestone other than 
marble. In G. A. 3.803 (supra), the Board said: "The évidence fails to show 
that the commercial désignation of the term 'marble' difCers essentially from 
the ordinary or popular meaning of the word." 

It cannot be said in this case that we are without évidence as to the com- 
mercial meaning of the term "marble," and what may be included therein; 
but in such trade définitions as we bave it is évident that there are many 
well-lînown kinds of marble that are omitted, and we are inclined to the opin- 
ion that the issue involved niust be determined very largely upon the question 
of the uses to which this Hauteville stone may be and is ordinarily applied. 
Dana says, in his System of Mlneralogy (Ed. 1899, p. 276) : "Hard compact 
limestone varies from nearly pure white, through grayish, drab, buff , yellow- 
ish, and reddish shades, to bluish gray, dark brownish gray, and black, and 
sometimes variously veined. The colors dull, exeepting the ocher yellow and 
ocher red varieties. Many kinds make beautlful marble when polished." 

Tt is In évidence that Hauteville stone is used for staircase slabs, bal- 
usters, bases, vestibules, entrances to private and public buildings, steps, 
platforms, and floor tiling. The one trade witness, beside the importer, who 
testifled on behalf of the protestant, stated that iu estimating for a library 
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building at Boston, in 1S85, liis estimate was in part based upon tlie use 
of Hauteville stone similar to tliat before us, and tliat in said estimate it 
was calculated to be used for interior ornameutal and décorative purposes, 
and also that he knew of its use in the Postal Telegrapli Company's building, 
at 253 Broadway, in the city of New York, as steps and for a base course 
along the side of the stairs, and that at least that part of it used in the base 
course was polished. ïhe same elass of stone was shown by this witness to 
bave been used for similar purposes in the construction of the Holland House 
in the city of New York. 

It is noted that in framing paragraph 117, under which protestant claims 
that this stone should hâve been assessed, marble and onyx are excepted 
therefrom; and it is our opinion after examination of the sample and consid- 
ération of the évidence, having in view the uses of Avhich this stone is capable 
and to "which it is actually put, that it is not limestone of the charaoter con- 
templated by said paragraph 117, but that, by reason of its compactness and 
its being susceptible of a fairly high polish. its classification as marble is 
justifled, and we so flnd. G. A. 4,628 (T. D. 21,915). 

Comstock & Washburn (J. Stuart Tompkins, of counsel), for im- 
porter. 

D. Frank Lloyd, Asst. U. S. Atty. 

PIvATT, District Judge. Décision affirmed. 



MEMORANDUM DECISIONS. 



CRAFP, Internai Revenue Collector, v. SCHAFER. (Circuit Court of Ap- 
peals, Sixth Circuit. June 2G, 1907.) No. 1,580. On rehearing. Pétition dis- 
missed. For former opinion, see 15,3 Fed. 175. Before SEVERENS and 
RICHARDS, Circuit Judges, and COCHRAN, District Judge. 

RICHARDS, Circuit Judge. In this case we held (see our opinion of Mareh 
5, 1907, 153 Fed. 175) that section 3176 of the Ttevised Statutes IV. S. Comp. 
St. 1901, p. 2068] does not apply in the collection of the spécial tax exacted 
for the sale of oleomargarine, so as to authorize the assessment of a penalty 
of 50 per cent, of the tax for a neglect or refusai to make a return ; and, 
further, that a tax of $6 per annum for selling oleomargarine not artificially 
colored, which was exacted from certain dealers at suhstantially the same 
tlme and for the same period that the tax of $48 per annum for selling arti- 
ficially colored oleomargarine was collected, ought to be refunded. The case 
bas been reargued, but the conclusions we reached after the first hearing hâve 
not been disturbed. At the same time, we think we probably went to an 
unnecessary length in stating : "The oleomargarine acts are complète in them- 
selves. They either contain provisions of their own for the enforcement of 
the tax, or they incorporate such sections of the internai revenue laws as Con- 
gress thought ought to be made applicable. Section 3176 of the Revised Stat- 
utes was not one of those sections, or Congress would hâve said so, making it 
applicable in the enforcement of the oleomargarine tax. This has been the 
holding in Re Keams, Collector (D. O.) 64 Fed. 481, and in Re Kinney (D. O.) 
102 Fed. 468, not to mention other analogous cases." By this statenient, we 
adopted the reasoniug in the Kearns and Kinney Cases, and inferentially 
passed upon the apijlicability of a number of sections of the internai revenue 
law which, we are informed, are being used, by direction of the Comraissioner, 
in the enforcement of the oleomargarine tax. It was only neeessary for usi 
to pass upon the applicability of section 3176, and to this we thiuk our opiu- 
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ion sliould be limiteil. Tliere are a number of reasons why section 3176 
can bave uo applicability wbich migbt not obtain vvith référence to some otiier 
section of tbe gênerai law. 



FAWCETT V. UNITED STATES. (Circuit Court of Appeals, Second Cir- 
cuit. February 25, 1907.) No. 142 (3,979). Appeal from the Circuit Court of 
the United States for the Southern District of New Yorls. For décision be- 
low, see 146 Feâ. 83, affirming a décision of the Board of United States Gen- 
eral Appraisers, which had afïirmed the assessment of duty by the collecter 
of customs at the port of New York on merchandlse imported by Hughes Faw- 
cett. Curie, Smith & Maxwell (W. Wickbam Smith, of couusel), for importer. 
D. Frank Lloyd, Asst. U. S. Atty. Before WALLACE, LACOMBE, and TOWN- 
SEND, Circuit Judges. 

PBiR CURIAM. Décision of Circuit Court affirmed on décision of Judge 
Wheeler. 



FLICKENGER WHEEL CO. v. WAGNER. (Circuit Court of Appeals, 
Sixth Circuit. August 3, 1907.) No. l,î>94. Appeal from the District Court 
of the United States for the Northern District of Ohio. L. E. Powell, for ap- 
pellant. L. C. Barker, W. J. Geer, John F. Wilson, Cobb, Howard & Bailey, 
Van Deman, Burkhart & Smith, and Brown, Burnsides & Ballington, for ap- 
pellees. 

PBR CURIAM. Decree of District Court afïirmed, with costs. See 145 
Fed. 162, 76 C. C. A. 132. 



HOGG V. IIOAG et al. HOFFMAN et al. v. HOGG. (Circuit Court of 
Appeals, Second Circuit. June 20, 1907.) Nos. 238, 239. Appeals from the 
Circuit Court of the United States for the Southern District of New York. 
On appeal and cross-appeal from a final decree of the Circuit Court for the 
Southern District of New York, flled .Tuly 25, 1905. The opinion of the Cir- 
cuit Court is reported in 107 Fed. 807. John De Witt Warner, for Hogg and 
others. Andersen, Pendleton & Anderson, for Hoffman and others. Charles 
Bulkley Hubbell (Charles F. Slatthewson, of counsel), for appellees William 
H. Hoag and others. Huntington & Eheinlander (E'rancis K. Pendleton and 
Origen S. Seymour, of counsel), for Hoag. Gould & Wilkie (William B. Good- 
win, of counsel), for the receiver. Before TOWNSEND and COXE, Circuit 
Judges, and HOUGH, District Judge. 

PBR CURIAM. The record présents an unusual number of perplexing prob- 
lema, the solution of which is rendered doubly diffleult by the faet that the 
transactions in question occurred 20 years ago; ail the principal actors being 
now dead. The opinion of the circuit judge présents a painstaking and elab- 
orate statement of facts. This statement has been criticised, and some minor 
errors and discrepancies hâve been pointed out, but it is unnecessary to at- 
tempt to correct them, as, in our judgment, they are ail negligible and hâve 
no bearlng upon the resuit. After a careful examination of the record and 
the briefs we are not persuaded that réversible error exists. In the case 
of Coe we bave no doubt whatever of tlie correctness of the conclusions of 
the Circuit Court. If ail the évidence, doeumentary and oral, relating to the 
Coe trust were before us, we feel confident that many of the transactions 
which now seem inexplicable would be niade clear, but, in the absence of 
such proof, we are not justified in presuming mala fides, especially where, as 
in the case of Coe, no motive for wrongdoing appears. Regardiug the lia- 
bility of Hogg, as found by the Circuit Court, the testimony leaves us in 
doubt as to the intent and purpose of the parties in the delivery and accept- 
ance of the certiflcate ISVa. No theory which is advanced regarding it leads 
to a perfectly consistent and satisfactory conclusion. In such circumstanees 
we are of the opinion that the Circuit Court has adopted the niost natural and 
logical solution of the diffleulty by treatiug Ilogg as a subscriber for 270 
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sharés under the trust and as suceeeding to the rights and obligations of 
the defanlting syndlcate members. So treated, the transaction Is cousonant 
with honesty and falr deallng, which, in the absence of proof to the con- 
trary, must neeessarily be inferred. We are unable to flnd in the record 
sufficient proof of wrongdoing to justify the inference of the existence of a 
conspiracy to defraud entered into by men who, apparently, were held in high 
esteem by their associâtes in the varions efforts to complète the Oregon 
Pacific Railroad, and who were regarded as men of high eharacter in the com- 
munity in which they lived. The decree should be affirmed, with eosts to the 
executors of the estate of George S. Coe against the cross-appellants. 

TOWNSÉND, Circuit Judge, heard the argument and participated in the 
preliminary consultation. 



THE J. L. LUCKENBACH. (Circuit Court of Appeals, Pourth Circuit. 
July 9, 1907.) No. 674. Appeal from the District Court of the United States for 
the Eastern District of Virginia. For opinion below, see 144 Fed. 980. Floyd 
Hughes and J. L. .TefCries, for appellant. Gordon Paxton, for appellee. Be- 
fore PRITCHARD, Circuit Judge, and BRAWLEY and McDOWELL, District 
Judges. 

PER CURIAM. We bave carefully examined and considered the testimony 
In the case above stated, and are of opinion that it does not sustaiu the con- 
clusion of the court below that the steamship 'Luckenbach' was at fault. It 
is therefore ordered and adjndged that the decree below be reversed, and the 
case remanded to the District Court for the Eastern District of Virginia, 
with directions to dismiss the libel. 



KING V. SUPREME TENT KNIGHTS OF MACCABEES OF THE WORLD. 
(Circuit Court of Appeals, Sixth Circuit. August 3, 1007.) No. 1,659. In 
Error to the Circuit Court of the United States for the Western District 
of Tennessee. Lehman, Gates & I.«hman, for plaintitî in error. F. Zimmer- 
man, for défendant in error. 

PER CURIAM. Order dismissing cause on motion of plaintiff In error. 
See 142 Fed. 678, 73 Ç. 0. A. 668. 



KUTTROPF, PICKHARDT & CD. v. UNITED STATES. (Circuit Court 
of Appeals, Second Circuit. March 5, 1907.) No. 190 (3,651). Appeal from 
the Circuit Court of the United States for the Southern District of New 
Yorlî. For décision below, see 147 Fed. 758, reversing a décision of the Board 
of United, States General Appraisers. G. A. 5,768 (T. D. 25,523). Curie, 
Smith & Maxwell (W. Wiekham Smith, of counsel), for importers. J. Os- 
good Nichols, Asst. U. S. Atty. Before WALLACFi, LAOOMBE, and COXB, 
Circuit Judges. 

PER CURIAM. Décision affirmed. The nia.i'ority of the court concurring 
in the opinion below, and ,Iudge LACOMBE concurring in the resuit because 
the tariff act was passed after and with full knowledge of long-continued de- 
partmental construction elassifying this substance as a color or dye. 



REPUBLIC IRON & STEEL CO. v. TAGGART. (Circuit Court of Appeals, 
Sixth Circuit. August 3, 1907.) No. 1,611. In Error to the Circuit Court 
of the United States for the Northern District of Ohio. Halbroolc & Monsar- 
rat, for plalntifC in error. King & Tracy, Marshall & Fraser, and George D. 
Welles, for défendant in error. 

PER CURIAM. Judgment of the District Court afEirmed. See 141 Fed. 
910, 73 G. G. A. 144. 
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SOHALIi & CO. V. UNITED STATES. (Circuit Court of Appeals, Second 
Circuit. Mareh 4, 1907.) No. 104 (3,906). Appeal from the Circuit Court of 
the United States for the Southern District of New York. For décision be- 
low, see 147 Fed. 760, reversiug a décision of the Board of United States 
General Appraisers. G. A. 5,908 (T. D. 26,007). Hatch & Clute (J. Stuart 
Tompkins, of counsel), for importers. D. Frank Lloyd, Asst. U. S. Atty. B&- 
fore WALLACB, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. Decree aflirmed in open court upon opinion of the court 
below. 



SWIFT & CO., Dimited, v. RUPFIN. (Circuit Court of Appeals, Fourth 
Circuit. May 2.5, 1907.) No. 724. In Error to the Circuit Court of the 
Ur-'ted States for the Eastern District of North Carolina, at Raleigh. For 
opinion below, see 135 Fed. 437. Before GOFF and FRITCHARD, Circuit 
Judges, and BOXD, District Judge. 

PER CURIAM. The court below, on the finding of facts, to which there 
were no exceptions, properly applied the law pertainlng thereto. The judg- 
ment complained of Is wlthout érror. AfErmed. 



UNITED STATES r. CRUCIBLE STF>BL CO. (Circuit Court of Appeala, 
Second Circuit. April 12, 1907.) No. 184 (4,150). Appeal from the Circuit 
Court of the United States for the Southern District of New York. For dé- 
cision below, see 147 Fed. 537, afQrmlng a décision of the Board of United 
States General Appraisers. G. A. 6,213 (T. D. 26,870). J. Osgood Nlchols, 
Asst. U. S. Atty. William J. Glbson, for importers. Before WALDACE and 
COXE, Circuit Judges. 

PER CURIAM. Decree aflirmed. 



UNITED STATES v. THOMAS MEADOWS & CO. (Circuit Court of Ap- 
peals, Second Circuit. March 5, 1907.) No. 183 (3.728). Appeal from the 
Circuit Court of the United States for the Southern District of New York. 
For décision below, see 147 Fed. 757, afflrmlng a décision of the Board of 
United States General Appraisers. G. A. 5,830 (T. D. 25,731). D. Frank 
I/loyd, Asst. U. S. Atty., and Earl D. Babst, Spécial Asst. U. S. Atty. Walden & 
Webster (Henry J. Webster, of counsel), for the Importers. Before WALLAOB, 
LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. Décision aflirmed on opinion below. 



UNITED STATES v. TREFOUSSE, GOGUENHEIM & CO. UNITED 
STATES V. PASSAVANT & CO. (Circuit Court of Appeals, Second Circuit. 
January 8, 1907.) Nos. 137, 136 (4,128, 4,129). Appeals from the Circuit Court 
of the United States for the Southern District of New York. For décision 
below, see 144 Fed. 708, reversing a décision of the Board of United States 
General Appraisers. J. Osgood Nichols, Asst. U. S. Atty. Frederick W. 
Brooks, for importers. Before WADLACE, LACOMBE, and TOWNSEND, 
Circuit Judges. 

PER CURIAM. Decrees afflrmed in open court 



WEST CHICAGO R. CO. et al. v. CHICAGO CONSOLIDATED TRACTION 
00. et al. (Circuit Court of Appeals, Seventh Circuit. July 30, 1907.) No, 
1,368. Appeal from the Circuit Court of the United States for the Eastern 
IUvisioïi of the Northern District of Illinois. Henry S. Kobbins, for appel- 
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lants. Natbaniel C. Sears, Albert J. Hopkins, and Clarence A. Knight, for 
appellees. 
PER CURIAM. Appeal dismissed. See 150 Fed. 612. 



WESÏINGHOUSB ELECTRIC & MFC. CO. v. MONTGOMERT ELEC- 
TRIC LIGHT & POWER CO. (Circuit Court of Appeals, Second Circuit 
June 7, 1907.) No. 268. Appeal from the Circuit Court of the United States 
for the Northern District of New Yorlc. Before WALLACE aud TOWN- 
SEND, Circuit Judges, and IIOLT, District Judge. 

HOLT, District Judge. The résignation of Judge AVALLACE and the death 
of Judge TOWNSEND having left me the only luember of the court which 
heard this appeal, I think that I bave no power to render any décision or 
malie any order upon the application for a rehearing. I therefore décline to 
act upon suoh application for want of power. 



F. B. VANDF/ÎRIFT & CO. v. UNITED STATES. (Circuit Court, E. D. 
Pennsylvania. June 4, 1907.) No. 50. Application for Review of a Décision 
of the Board of United States General Appraisers. Foulkrod & McCullogh and 
J. W. Hampton, Jr., for importer. \y. C. Douglas, Jr., and J. Whitaker 
Thompson, for United States. - 

HOLI/AND, District Judge. This is a pétition to the Circuit Court pray- 
ing for a review of a décision of the Board of General Appraisers, afflrming 
the collector of the port of Philadelphia, assessing on a certain hair imported 
by the petitioners a duty at the rate of 12 cents a pound, under paragraphs 
350, 357, Sehedule K, Tariff Act July 24, 1897, c. 11, § 1, 30 Stat 182 [U. S. 
Comp. St. 1901, p. 1064], imposing sueh a duty on "hair of the camel. Angora 
goat, alpaca, and other like animais." The petitioners claim the importations 
should be admitted free, under paragraph 571 of the free list, as "hair of 
horse, çattle and other animais," not specially provided for In the act. The 
board of General Appraisers, in the opinion flled in the case, flnds from the 
évidence then before It, that the importations are a "grade of Angora goat 
hair," and sustains the assessment as made by the collector. The testimony 
subsequently taken does not strengthen the claim of the importers. The 
flnding of facts by the Board of General Appraisers is amply supporte<l by the 
évidence which it had before it, and that afterward taken did not at ail 
weaken the daim of the government as to the proper classification. The dé- 
cision of the Board of General Appraisers as to protests 104,411 and 120,953 
is affirmed. 



SIEGERT V. EISEMAN. SAME v. SEVENTEEN OTHERS. (Circuit Court, 
S. D. New York. May 16, 1907.) Motion for interlocutory decree, granting 
in.iunction, and référence to a master to take proof of damages aud profits, 
made under stipulation. Arthur Furber, for the motion. John Brooks Leavltt, 
opposed. 

LACOMBE, Circuit Judge. The "event of the Gandolfl action" was a finding 
that plalntiff was entitled to the full measure of relief accorded in such 
cases. The stipulation secures a like relief as against the other Infringers, 
which is not lost by the circumstance that in Gandolfi suit complainant, 
after the event of that action, chose to waive prosecution of claim for profits 
and damages against Gandolfl. Motions granted. 



THE IRON STATE. (District Court, E. D. Pennsylvania. July 19, 1907.) 
No. 76. Exceptions to Report of Commlssioner on the Subject of Damages. 



MEMORANDUM DECISIONS. 1007 

Horace L. Cheyney, John F. Lewis, and Francis C. Adler, for libelant J. 
Wilson Leakin and N. Dubois Miller, for respondent 

J. B. McPHERSON, District 'Judge. Both parties are dissatisfied with the 
valuatlon put upon the sunken barge by the commissioner, and the respondent 
objects also to the allovvance of interest upon the total award. The market 
value of the barge at the time of the collision — which Is agreed to be the 
measure of damage, so far as this Item Is concerned — was a question of fact, 
to be determined according to the évidence, and, while recognlzing fully the 
difliculty in coming to a conclusion where the witnesses dilïer as widely as 
in the présent case, and differing from the commissioner with much relue- 
tance, I feel bound to say that. In my opinion, the decided weight of the tes- 
timony, both in quantity and quality, Is In favor of a higher award than the 
commissioner was able to recommend. I think, therefore, that bis valuatlon 
of the barge should be ralsed from $13,000 to $17,000, and even this larger 
sum seems to be a conservative estlmate. No circumstai es were shown to 
render Inéquitable the allowance of Interest on the various items of damage, 
and the award of the commissioner in this respect is approved. The respond- 
ent should also pay the oosts of suit, Including the costs of the Inquiry before 
the commissioner. A decree may be drawn In accordance with this opinion, 
and with the report of the commissioner concernlng Items that bave not 
been excepted to. 



THE PERSIS A. COLWELL. (District Court, E. D. New York. June 14, 
1907.) Peter S. Carter, ■ii^r libelant Armstrong, Brown & Boland, for clalm- 
ant. 

CHATFIELD, District Judge. There is a questloa of fact in this case as 
to the exact tenus of an agreement made Immediately after the collision, be- 
tween the masters of the respective eraft. The testimony bas been taken be- 
fore a commissioner, under a stipulation that he shall hear and détermine. 
This commissioner bas reported in f.'u'or of the libelant, the claimant bas filed 
exceptions, and the libelant now applies for a decree. The commissioner, 
after hearlng the witnesses, flnds the facts to be as alleged by the libelant, 
and under the form of stipulation, and upon the record, it is impossible for 
this court to review his décision as to the credlblllty of the witnesses and the 
weght of the testimony. Assuming that his décision as to the question of 
fact l8 correct, there seems to be no error in the conclusions at which he ar- 
rives, and the libelant Is entitled to a decree for the amount of demurrage, and 
also, under the amended form of the llbel, for the items of damage to cargo 
and loss of freight. The exceptions wUl therefore be overruled, and a decree 
eiitered accordlngly. 
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